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General Findings
A. Voting Patterns in Texas

1. Race and partisan preference correlate stronghgi@s. T5A 21:1-8, 61:4—11; T5B 83:4—24.
2. Voting patterns in Texas general elections arergeted by party preference rather than the
race of candidates. Alford Direct Testimony, PXBI27.

3. Latino voting patterns—specifically, Latino votegeneral preference for Democratic
candidates—do not vary when a Latino Republicas against an Anglo Democrat. T5A 24:15—
25:4; DX5 at tbl. 2. Anglo voting patterns—speadiily, Anglo voters’ general preference for
Republican candidates—do not vary when a Latindfdacan-American Republican runs against an
Anglo Democrat.See, e.gPX26; Engstrom Expert Report, DX725 at tbls. 3A8ican-American

and Latino voters in Texas generally do not préfersame candidates in primary electioBeel5A
22:21-23:4; T5B 55:20-56:2; T7A 22:9-15; Alford &t Testimony, PX175 at 20-21; Engstrom
Expert Report, DX725 at 26.

4. The term “coalition district” is commonly used testribe a district in which multiple minority
groups combine to form a majority of voters. TSBM-24. Because African-American and Latino
voters in Texas generally favor Democratic candislaso-called “coalition districts” will almost
certainly be Democratic-leaning districts. T3BB35; PX27.

5. In a so-called “coalition” district, any group thddes not control the outcome of the relevant
primary does not elect its candidate of choicdnendeneral election, only its second-choice canelida

SeeAlford Direct Testimony, PX175 at 20-21; T5B 45:25+12.

! Citations to the Trial Transcript in this case aogated “TXA” for morning transcripts and “TXB”
for afternoon transcripts, where “X” is the day rhen Citations to thBerezTrial Transcript are
notated “PTT.”
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6. Because African—American and Latino voters in Teg@serally favor Democratic candidates,
it is very difficult to disaggregate an intentiandffect Democrats from an intention to affect nityo
voters. T5B 81:23-82:1.

B. Retrogression Analysis

7. All parties agree that Section 5 of the Voting RggAct prohibits backsliding from a

preexisting baseline or “benchmark” districtingmplaDoc. 79-2 at 4; Doc. 92 at 18. No clear steshda
exists to measure the difference in minority votstigength between the benchmark and enacted plans.
The Department of Justice has offered limited ‘&asice to jurisdictions covered by the preclearance
requirements of Section 5.” 76 Fed. Reg. 7470 .(BeB011), PX2.

8. The DOJ'sGuidancedirects covered jurisdictions to: (1) comparelteachmark plan to the
enacted plan using updated census figures; (2pperd “functional analysis of the electoral behavio
within the particular jurisdiction or election dist,” without relying on “predetermined or fixed
demographic percentages”; and (3) take note ottiele history and voting patterns within the
jurisdiction, voter registration and turnout infation, and other similar information” that may be
important “to an assessment of the actual effeet r@districting plan.”ld. at 7472see als®8 C.F.R.

88 51.54(c), 51.59(a). These factors do not gifecise criteria by which states can avoid
retrogression and ensure preclearance of redistriptans. T1A 186:3-187:8.

9. Both Texas and the United States acknowledge thatsmeasure retrogression on a statewide
basis. Doc. 79-2 at 10; Doc. 41 at 4.

10.  Population and demographic data provide an ap@tgstarting point for identifying districts
that may offer minorities the ability to elect catates of their choice. Alford Direct Testimony,

PX175 at 2—4; Handley House Report, DX326 at Zncéddemographics produce a universe of

potential ability districts, statistical analysispast election performance allows for a comparison
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between minority voting strength in the proposed laenchmark plans. Alford Direct Testimony,
PX175 at 3—4; DX326 at 2.

11. Analysis of endogenous elections—previous electiorenchmark districts, or elections on
all fours with the election in dispute—is only pis for districts in the benchmark plan. T7A 31:6
23; Alford Direct Testimony, PX175 at 15; Handlepw$e Report, DX326 at 8.

12. Because no elections have been held in proposetbededistricts, exogenous election
analysis—analysis based on previous statewideietset-is necessary to perform a functional
analysis of an enacted but yet—to—be—implemenwidtrieting plan. T7B 11:11-23, 13:9-21; Alford
Direct Testimony, PX175 at 15-18.

1. Department of Justice: Binary Retrogression Analys

13. The United States and all Intervenors use a bistaydard to determine whether districts offer
minority voters the ability to elect candidatestwdir choice. Handley House Report, DX326 at 2-3;
Declaration of Dr. Arrington, DX320 at 1; Lichtm&xpert Report, DX372 at 4, 7; Rebuttal Report of
Richard Engstrom, DX747 at 2.

14.  The United States’ retrogression analysis usesightezl average of endogenous and
exogenous elections for benchmark districts andjexous elections for proposed districts to
determine whether or not districts qualify as &piio—elect districts. T8A 5:17—-6:10; DX326 at 3.

15. The United States tallies the number of districkeme minorities have the ability to elect their
candidates of choice in the benchmark. The Uriitiades then compares that sum to the number of
ability districts in the enacted plan. If the f@mumber is greater than the latter, the UnitedeSt
finds impermissible retrogression. T8A 5:11-16.

16. The United States’ expert, Dr. Lisa Handley, deteas that a district in the benchmark has the

ability to elect if the Hispanic candidate of chmiwins more than half the time. T8A 12:23-13:4.
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17.  Dr. Handley considered demographics as an inhli@shold to identify potential ability-to-
elect districts, removing all districts with a coimdéd minority population below 50%. T8A 71:16—
72:17; DX326 at 3.

18. The United States’ endogenous election index affénet determination of ability to elect only
with respect to HD35 and HD74. All other distriddentified as providing the ability to elect ireth
benchmark also show an exogenous index score &fov&8A 22:15-24, 23:8-17.

19. The United States’ exogenous index for HD35 showsaease from 40, or 2 out of 5
elections, to 20, or 1 out of 5 elections. T8A12B:18.

20. The two elections in the United States’ exogenadgx where the Hispanic candidate of
choice won in benchmark HD35 are the 2002 guberniahtelection between Perry and Sanchez and
the 2004 Court of Criminal Appeals election betwBeasler and Molina. T8A 26:9-28:4.

21.  Mr. Keasler’s victory in the 2004 Court of Crimin@ppeals race (as reconstituted in the
United States’ index for benchmark HD35) was datiog a margin of only 425 votes. T8A 27:22—
29:1. The United States’ exogenous election arsabfdHD35 would show the same score in both the
benchmark and enacted HD35 if 220 people changedubte to Mr. Molina in 2004 Court of
Criminal Appeals election. T8A 28:23-29:7.

2. Texas Statewide Functional Analysis

22.  Texas eschews a binary, district—counting appraaédévor of what it calls a “statewide
functional analysis.” The statewide functional lgees analyzes all the exogenous electoral vicsorie
for minority—preferred candidates across all dissrunder consideration. Alford Direct Testimony,
PX175 at 9. If the total voting power of minoritgters in the exogenous elections reconstituted for

the proposed plan meets or exceeds the sum faretnehmark, there is no retrogressida.
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23. Itis not possible to compare endogenous electioashenchmark plan to endogenous elections
in an enacted plan. Texas therefore uses exogeaoosstituted analysis to measure minority voting
strength. Alford Direct Testimony, PX175 at 15-18.

24.  Using only exogenous elections controls for theafbf incumbency in specific benchmark
districts. Id. at 17-18.

25.  Dr. Alford performed a reconstituted election asayusing a ten-election index created by the
Texas Attorney General during the legislative ses¢ihe “OAG 10”), Dr. Handley’s five-election
index, and the five most recent elections in the@0K. T7A 15:17-21; Alford Direct Testimony,
PX175 at 10-11, tbl. 3b.

26. Texas weights the OAG 10 toward more recent conitdecent elections best reflect current
conditions that may impact minority voter succassluding factors like population shifts. Alford
Direct Testimony, PX175 at 8.

27.  As afactual matter, a district in which the mitp+preferred candidate prevails in five of ten
statewide elections does not indicate the samé ¢éweinority voting strength as a district in whic

the minority candidate of choice wins all ten statke elections. T8A 49:17-23.

28. Using a greater number of elections and weightiegetxogenous election analysis toward
more recent elections provides more accuracy tHase-aelection analysis and more accurately
reflects minority voting strength heading into tiext election cycle. Alford Direct Testimony, PX8L7
at8; T7A 15:13-21.

29. The statewide functional analysis permits a mooaightful analysis of minority voting
strength in “the entire statewide plan as a whaosficroft 539 U.S. at 479, because it considers the
degreeof change in minority voting strength in all rede districts. Alford Direct Testimony, PX175

at12.
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C. The Texas Legislature’s Efforts to Comply with theVoting Rights Act

30. In 2001, the Department of Justice objected td_RB—drawn redistricting plan for the Texas
House of Representatives on the ground that “tmeb@u of districts in which the level of Spanish
surnamed registration (SSRV) is more than 50 péecreases by two as compared to the benchmark
plan.” PX1 at 3. In the same letter, the Depantinoé Justice grounded its refusal to preclear the
State’s plan on “an analysis of election returng afer factors.”ld.

31. InFebruary 2011, the Department of Justice pubtish notice entitleGuidance Concerning
Redistricting Under Section 5 of the Voting Right 76 Fed. Reg. 7470 (Feb. 9, 2011). In the
Guidancethe DOJ instructed that the ability to elect caatkg of choice “either exists or it does not
in any particular circumstance.” dautioned, however, that retrogression cannot tesuared by
demographic data alone; rather, the inquiry “resgia functional analysis of the electoral behavior
within the particular jurisdiction or election dist.” Id. at 7471.

32.  Thus the available DOJ guidance stated that eleetmalysis was relevant to judging
retrogression but did not provide instructions owho perform election analysis. T1A 137:11-22.
33.  Gerardo Interiano testified that if the State hackived specific instructions from the
Department of Justice regarding election analysdeu Section 5 of the VRA, he would have followed
those instructions. T1A 137:11-22; 187:1-8.

34.  Mr. Interiano testified that the Legislature’s goals to meet or surpass every possible
benchmark that might apply in order to avoid ohgetto preclearance by the DOJ. T1A 137:23—-
138:16.

35. In an effort to ensure compliance with the VotinglRs Act, the Legislature performed both a

demographic analysis and an electoral analysis@moged redistricting plans. T1A 137:23-138:16.
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36. The Legislature’s demographic analysis relied ares® measures, including Spanish Surname
Voter Registration (SSVR), Hispanic citizen votage population (HCVAP), and Black voting age
population (BVAP). T1A 138:23-139:9.

37. The Legislature did not rely exclusively on fixeelhdographic percentages when evaluating
proposed plans for retrogression. T1A 186:15-Tlee State did, however, expressly consider
demographic data for the purpose of complying \®igctions 2 and 5 of the Voting Rights Act. T1A
138:17-22.

38. Gerardo Interiano explained that the Legislaturenapted to avoid retrogression by
maintaining or increasing SSVR and HCVAP levelsxisting Latino-majority districts. T1A
138:25-139:2.

39. To the extent he used racial data to evaluate geapdistricts, Mr. Interiano relied almost
exclusively on SSVR data because of concerns alitizgnship levels among Latinos. T7B 65:5-15.
40.  Mr. Interiano never used Hispanic voting age pojpameshading in the State’s mapping
program, called RedAppl, because David Hanna adviga it was an unreliable indicator of
performance and because the DOJ had identified S&vRmeasure of retrogression in 2001. T7B
65:16—66:3.

41.  While the redistricting plans were being negotiedad drafted, Mr. Interiano received legal
advice from David Hanna, an attorney employed leyTtexas Legislative Council. Mr. Interiano also
consulted lawyers from Baker Botts, LLP, which Ihe@&n hired by the Speaker’s office to represent
the Texas House of Representatives. Finally, Merlano consulted with the Office of the Attorney
General. T1A 134:25-135:11.

42. In his analysis of proposed redistricting plansyiDalanna put great emphasis on the fifty

percent Spanish surname voter registration critdvesed on the DOJ’s 2001 objection letter. T1A
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137:23-138:16. Mr. Hanna was unable to providea bpinion regarding whether the Texas House
map complied with Section 5 because he believettiieaguidance provided by the Department of
Justice was too vague. T1A 136:9-18; Hanna Ddpasit 27:1-11. He did not perform an election
analysis because he did not want to jeopardizedhepartisan status of TLC and informed Mr.
Interiano that he needed to go to the Attorney Gaiseoffice for election analysis. T1A 172:12—
173:6.

43.  David Hanna continued to perform demographic amalysplans for Mr. Interiano. T1A
173:7-19. The evidence included three memoraraa Mr. Hanna to Mr. Interiano regarding draft
House redistricting plans. On April 6, 2011, Miartha wrote a memorandum to Mr. Interiano
regarding the most recent proposed House plan.. X{8April 12, 2011, Mr. Hanna wrote a
memorandum about Plan H110. PX4. And on AprilM@,Hanna wrote a memorandum to Mr.
Interiano about Plan H153. PX5.

44. The Texas Attorney General’'s Office provided Mitehiano with election analysis of proposed
redistricting plans or proposed districts in arefpt to comply with the 2011 DOJ Guidance and the
2001 DOJ letter. T1A 136:19-137:10; 187:9-16. FPlwe’s electoral analysis involved two steps: a
racially polarized voting analysis (RPVA) and aamestituted election analysis (REA). The State’s
RPVA used a multiple regression analysis to idgritie preferred candidates of African—American
and Latino voters in various general and primaegt@bns. PX24, PX25, PX26, PX27, PX28, PX29.
45.  To perform its reconstituted election analysis, $i@e took precinct—by—precinct results from
prior elections and reaggregated those resultslf@recincts in a proposed district. Alford Ditec
Testimony, PX175 at 5-6.

46. Both the RPVA and REA were performed by the Ofbi€¢he Attorney General’s Litigation

and Technical Support Division (LTS). T1A 172:6-11.
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47. The REA was based on ten elections: the 2002 madg8dvernor (Perry (R) vs. Sanchez (D));
the 2004 races for the Texas Court of Criminal AgpéKeasler (R) vs. Molina (D)) and the Texas
Railroad Commission (Carillo (R) v. Scarborough){@he 2006 races for Lieutenant Governor
(Alvarado (D) v. Dewhurst (R)) and the Texas CairCriminal Appeals (Keller (R) v. Molina (D));
the 2008 races for United States Senate (Cornyn.(Rdriega (D)) and Texas Supreme Court
(Johnson (R) v. Yanez (D)); and the 2010 racesiutenant Governor (Chavez—Thompson (D) v.
Dewhurst (R)), Land Commissioner (Patterson (Rynbe (D)), and Texas Supreme Court (Bailey
(D) v. Guzman (R)). Alford Direct Testimony, PX1368 n.2, 9 thl. 2.

48. The set of elections used to conduct the RPVA dB4 BRnalysis was selected by Todd
Giberson, a geographer in the LTS Division. Mb&son selected these elections before any
redistricting plan had been introduced in the Ledgise. SeeGiberson Deposition at 16:5-18:5.

49.  When the House Redistricting Committee had a filnaft of the House map, they submitted it
to the Texas Attorney General's office to have l@cteon analysis performed. T1A 172:6-11.

50. The Office of the Attorney General provided Mr.dnéno with summaries of electoral analysis
as well as full reports, although the full repaxtsre several thousand pages long. T1A 174:22—
175:12.

51. David Hanna provided Mr. Interiano with a companigd the number of SSVR > 50% districts
in the benchmark to the proposed House plan, slgpannncrease of 1. PX6. The election analysis
OAG provided shows that in each of these disttioésfunctional performance is increased or
essentially unchanged except for one district, HD1BX26; PX27. Therefore, Mr. Interiano knew
that at worst the proposed plan had the same nuaifladuility to elect districts as the benchmarkmpla

T1A 181:7-20; PX6.
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I. Texas House of Representatives (Plan H283)
A. Retrogression

52. The United States alleges that the enacted Hodsstnieting plan, Plan H283, contains only
45 districts in which minority voters have the #pito elect candidates of their choice compareith wi
50 ability districts in the benchmark, Plan H1QMnited States Statement of Issues (Doc. 79.1) at 3.
53. The United States does not contend that H283 negtssgs the ability of African-American
voters to elect their candidates of choice. Alfbidect Testimony, PX175 at 3 n.1. There are dly
Hispanic districts and one combined minority dettthat register changes in the level of minority
voter success using reconstituted election analydisat 9-10, 19. These are the districts that are
truly in dispute. Id.

54.  The United States contends that changes to Housadis 33, 35, 41, 117, and 149 decreased
minority voters’ ability to elect candidates of ithehoice and are therefore retrogressive in effect
United States and Intervenors ldentification otitss(Doc. 53) at 4-6.

55.  Plan H100 contained 30 districts in which Latinogried a majority of voting—age citizens.
PX13. Plan H283 creates 30 districts in which hadiform a majority of voting—age citizens. PX14.
56. There are no methods for making adjustments th.@ti@eo population counts in the United
States Census and American Community Survey teanare accurate than the data contained in the
United States Census and American Community Surf8yl 1667:10-1668:10, 1682:1-4.

1. House District 33 (Nueces County)

57. Inthe benchmark plan, H100, Nueces County condativwwe Texas House districts and part of a
third district. PX13. Nueces County elected tHRepublicans to the House in 2010. PX19 at 1773~
74,1776.

58.  Dividing Nueces County’s population by the 201Qaildgistrict population size yields
approximately 2.03 districts. Applying the courige rule, Gerardo Interiano and David Hanna

10
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determined that only two House seats would be d@jgp@d to Nueces County. T1A 146:21-147:10;
PX8.

59.  Under the benchmark plan, Nueces County contaiwed_atino—majority districts. PX13.
Because Nueces County’s total SSVR is just und@s, 30r. Hanna and Mr. Interiano determined that
it was not possible to create two districts whaelighin Nueces County in which Latino voters could
elect the candidate of their choice. T1A 147:11-23

60. In the enacted plan, District 32 has 37.3% SSVR4&h#d% HCVAP. PX14. In the enacted
plan, District 34 has 60.8% SSVR and 64.6% HCVAIX14. Under the benchmark plan, District 32,
District 33, and District 34 did not consistentlga Latino voters’ candidate of choice. According
DOJ’s election analysis, Districts 33 and 34 inlteachmark plan score 60 on the exogenous index.
DX326 at 5, thl. 1.

61. The State’s reconstituted election analysis shtwasDistrict 33 performed in 6 out of 10
elections. Alford Direct Testimony, PX175 at 14l, 8b. In the enacted plan, the Legislature
strengthened the Latino voters’ influence in on&loéces County’s two remaining districts.
Accordingly to DOJ’s election analysis, District 8dores 80 on the exogenous index. DX326 at 11,
tbl. 4. The State’s reconstituted election analysdicates that District 34 in the enacted plath wi
consistently elect the Latino community’s candidatehoice 9 out of 10 times. Alford Direct
Testimony, PX175 at 11, tbl. 3b.

2. Texas House District 35 (South Texas)

62. Texas House District 35 is a competitive but RejalbHeaning Hispanic—majority district in
South Texas. T1B 119:18-120:12. Representdtge Aliseda, a Latino Republican, has been the
incumbent in District 35 since being elected in@0T1B 108:1.

63. The State’s reconstituted election analysis shzasDistrict 35 performed in 5 out of 10

elections in the benchmark plan and performs int4od 10 elections in the enacted plan. Direct

11
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Testimony, PX175 at 11, tbl. 3b. DOJ’s electiotadshows that District 35 scores 80 on the
endogenous index and 40 on the exogenous indée ingnchmark plan and scores 20 on the
exogenous index in the acted plan. DX326 at 114tb

64. The fact that the district does not consistenticetandidates presumed to be the choice of
Latino voters is not caused by Latinos’ lack oflipto elect but rather by the fact that Latinas bt
vote monolithically for the same candidates in k@euth Texas. T1B 119:18-121:4.

65. Based on the five most recent reconstituted elestiBlD35 maintains the same ability to elect
in the enacted plan as it provided in the benchmpbak. Alford Direct Testimony, PX175 at 11, tbl.
3b.

66. Dr. Engstrom, the Texas Latino Task Force’s expemcluded that HD35 did not retrogress in
Plan H283, but was in fact improved over the berakin T7B 13:24-14:1.

67. The configuration of HD35 in the enacted plan doatshave a retrogressive effect because the
district’s character remains the same—if it washitity—to—elect district under the benchmark plian,
remains so under the enacted plan. Alford Diresdtimony, PX175 at 15-16.

3. Texas House District 41 (Hidalgo County)

68. Texas House District 41 is located in Hidalgo CguntSouth Texas. PX14.

69. Asdrawn in the enacted plan, HD41 contains 72. 10/ AP and 63% SSVR. PX14.

70. Based on the demographic ability—to—elect threshdtmpted in the Court’s summary judgment
opinion, HD41 provides Latino voters with the alyilio elect regardless of electoral analysee
Memorandum Opinion (Doc. 115) at 29 n.22.

71.  Dr. Richard Engstrom concluded that HD41 did ntrogress in Plan H283. T7B 14:4-9.

72.  As configured in Plan H283, HD41 provides Latinders with the ability to elect candidates

of their choice. T7B 14:4-9; Alford Direct Testimg PX175 at 11, tbl. 3b.

12
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4. House District 117 (Bexar County)

73.  The Bexar County delegation redrew its own districtder the leadership of Democrats Mike
Villarreal, the Vice—Chairman of the House Redaing Committee, and Ruth Jones McClendon, the
leader of the delegation. T1A 155:13-21.

74.  Speaker Straus instructed the members to drawdhirdistricts first, and he would take the
remainder as his districtd. 156:3-8. Representative Villarreal worked withnibers to coordinate

the individual districts, and he assembled them sncounty—wide map. T1A 155:11-157:24.
Representatives Villarreal and McClendon ultimaggned off on the Bexar County malal. at

157:14, 17-24.

75. Representative John Garza, a freshman Republipaesentative of District 117, asked to have
certain Republican—leaning areas included in hefidt, but his request was denied by Represemtativ
Villarreal because District 117’s Spanish—surnamenregistration had to be maintained above 50%.
T1A 159:4-21. Representative Joe Farias, a Demmpeesenting District 118, was ultimately
unhappy with his district because he did not retiahncommunity of Somerset in his district. Instea
Somerset was included in District 117. T1A 159181:3.

76.  District 117 has 50.8% SSVR and 58.8% HCVAP inibechmark plan. PX13. In the
enacted plan, District 117 has 50.1% SSVR and 63H&4AP. PX14.

77. The State’s reconstituted election analysis shbxasDistrict 117 only performed in 5 out of

10 elections in the benchmark plan and perforn&ont of 10 elections in the enacted plan. Thetmos
recent elections show that HD117 performed in 200 elections in both the benchmark and adopted
plans. Alford Direct Testimony, PX175 at 11, tBi.

78.  Dr. Alford did not perform a turnout analysis of D7 or any other district. He did not rely

on any turnout analysis done by the Office of threy General because he considered the turnout

models to be highly unreliable. T7A 86:10-88:9,6321.
13
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79.  District 117 contains 63.8% Hispanic CVAP. The @susummary judgment opinion held
that a minority group that constitutes a supernigjavill likely have the ability to elect its carfites

of choice notwithstanding variations in turnougistration, and other factors. Memorandum Opinion
(Doc. 115) 29. The Court relied on precedent distabhg a 65% total population threshold, or a 60%
voting age population threshold, for an “effectiaajority” under Section 2See idat 29-30 n.22.
Applying a stricter 60% CVAP threshold, HD117 qtial as an ability to elect district based on
demographics alone. T6B 85:16-22, 88:2-9.

80. District 117 also contains 4.6% Black CVAP, reqigtin a combined Black and Hispanic
CVAP of 68.4%. PX14. Applying the same standaelWnited States does for determining the
existence of a coalition district, the minority @ majority in HD117 makes it an ability—to—elect
district even under a 65% VAP threshoBeeMemorandum Opinion (Doc. 115) 29-30 n.22.

5. House District 149 (Harris County)

81. Harris County contained 25 House districts underaddnchmark plan. T1A 150:16-17.
Dividing Harris County’s 2010 census populatiof@92,459, by the ideal House district population
size, 167,637, yields approximately 24.41 Statedéalistricts. Applying the county—line rule,
Gerardo Interiano and David Hanna determined thgt 24 House seats would be apportioned to
Harris County. T1A 148:1-10.

82. Chairman Solomons determined, based on the adi/meuosel to the House Redistricting
Committee and the Texas Legislative Council, theypi@sentatives Scott Hochberg and Hubert Vo
could be paired in Harris County because theiridistdid not qualify for protection under the Mugi
Rights Act. It was further determined that if aidadetermined that the Voting Rights Act protected
coalition districts, District 137, held by Mr. Hdoérg, was more likely to qualify as a coalitiontdes.
T1A 152:24-153:8. This determination was based oremorandum from David Hanna to Gerardo

Interiano indicating that it would be a novel copice® extend Voting Rights Act protection to a
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district made up of four different groups. T1A 152-153:20. For this reason, the Houston
delegation was informed that the district in whidbchberg and Vo would be paired should more
closely resemble the existing District 137. T1/A81-12.

83. Representative Hubert Vo first ran in HD149 in 2064 was unopposed in the Democratic
primary. In the general election, he defeatedribembent, Republican Talmadge Heflin, by 33 votes
(out of 41,357 cast). PX19. Representative Vortea®r had a primary opponent in HD148@.

84.  District 149 in the benchmark plan did not perfomell for Democrats. Alford Direct
Testimony, PX175 at 19. The district only electe@& @emocrat out of five in an index of statewide
elections selected by the DOJ’s expert, Dr. Lisadley. DX326 at 7, tbl. 3.

85.  Minority voters in HD149 do not usually vote cohedy in Democratic primary elections.
Alford Direct Testimony, PX175 at 19, Appendix G.161. Black voters opposed Hispanic—preferred
candidates in 5 out of 8 Democratic primaries wlgekispanic candidate was on the ballot.

86.  Dr. Engstrom did not analyze HD149 specificallyettimate the behavior of Asian voters
because he believed that the analysis would bdiaipiee T7B 21:24-22:13. Dr. Engstrom could not
determine whether Hubert Vo was the Latino candidéichoice in HD149. T7B 23:9-12.

87. There is no basis in the record to determine whetieebenchmark configuration of HD149
gave minority voters the ability to elect candigaté their choice.

6. Texas House District 74 (Southwest Texas)

88.  Under the United States’ exogenous election inHEX74 scores 20 in the benchmark and 100
in the enacted House plan. T8A 51:25-52:3, 57:5- 1% benchmark district did not typically
support Hispanic candidates of choice. Alford Biréestimony, PX175 at 17.

89. Representative Pete Gallego has represented HDGd $990. T8A 52:20-53:8.

90. The United States’ expert did not perform RPVAHD74 to determine the actual percentage

of the Hispanic vote Representative Gallego reckingast elections. T8A 55:16-56:1.
15



Case 1:11-cv-01303-RMC-TBG-BAH Document 186 Filed 02/03/12 Page 19 of 56

91. Representative Gallego enjoys a fourteen percemaige advantage over statewide Hispanic
candidates of choice in HD74 due in part to higitone incumbency. T8A 53:9-55:10.
Representative Gallego’s 18—year incumbency in HDifht increase Anglo Republican crossover
support. T8A 56:11-14.

92. Dr. Handley’'s methodology fails to take into accbtire incumbency advantage in districts like
HD74. Alford Direct Testimony, PX175 at 18; T8A:33-56:1.

93. Dr. Handley’s conclusion that HD74 has perfectigbib elect in the benchmark plan is based
solely on Representative Gallego’s success in egrtmgs elections. Alford Direct Testimony, PX175
at 17-18.

94. The only reason that HD74 could qualify as an ghito—elect district in the benchmark House
plan (if it does) is the presence of the populaglderm incumbent, Representative Pete Galleg& T8
56:15-57:4. Representative Gallego is not runfongeelection in HD74 in 2012. T8A 52:9-16;
PX10; Alford Direct Testimony, PX175 at 18. Thé&eo way to create an index value for the
adopted plan that mathematically incorporates anntbent’s decision to seek or forgo reelectitmh.
For that reason, reliance on endogenous electodstermine performance is problematid. at 17.

95. The enhancement of exogenous electoral performartd®74 under Plan H283 marks a
substantial improvement in Latino voting strengélerathe benchmark plan by increasing to a near
certainty the likelihood that Latino voters will\rathe ability to elect their candidates of chaite
HD74. Using the OAG’s 10-election index, HD74 &belc4 out of 10 minority—preferred candidates
in the benchmark. The enacted plan increases myip@mrformance to 10 out of 10 elections. Alford
Direct Testimony, PX175 at 11, thl. 3b.

7. House District 101 (Tarrant County)

96. Inthe enacted plan, HD101 is an open seat in ma@aunty. SeePX14.
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97.  Under the benchmark plan, HD101 was located inaBallounty and had 61.3% Anglo CVAP,
18.4% Black CVAP, 16% Hispanic CVAP, and 3% Asiaw/P. SeePX13.

98. Inthe enacted plan, HD101 has 42.9% Anglo CVARPpZack CVAP, 19.7% Hispanic
CVAP, and 7.8% Asian CVAPSeePX14.

99. The Texas Legislative Council’s reconstituted etectinalysis indicates that Democrats will
consistently prevail over Republicans in HD101 esah in Plan H283SeePX20 1472-73, 1977-78
(reconstituted general election results for enaktbd01 in 2008 and 2010).

100. The creation of HD101 as an open, Democratic—leamirajority—minority citizen voting age
population district in Tarrant County makes upday diminution in minority voting strength that
resulted from changes to HD14@f. PX19 1028-29, 1464—67, 2016—20 (reconstituted géner
election results for benchmark HD149 in 2006, 2@0&] 2010).

101. Based on the full results of the reconstitutedtedacanalysis for the Texas House presented by
Dr. Alford, there is no retrogression in the adoptéan. Alford Direct Testimony, PX175 at 9.

B. Discriminatory Purpose
1. Race—Neutral Redistricting Objectives

102. The Texas House of Representatives has 150 dedafse 82nd Texas Legislature, the Texas
House contained 101 Republicans and 49 Democrdia. 63:12-19jd. 133:2—4.

103. From the outset of his appointment as Chairmah@House Redistricting Committee,
Representative Burt Solomons stated that the reddisg process would be “member driven,” with
every incumbent legislator afforded an opportutotype reelected. T1A 133:18-134:10; T2A 45:25—-
46:12; PX7; PX71.

104. The opportunity to be reelected resulted in onlyipgincumbents of the same party, where
population shifts required that pairing be madaisTesulted in the pairing of 12 Republicans

(including four in Dallas County alone) and two Dmorats. T2A 51:21-52:15.
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105. The House redistricting plan protects incumbenepublican and Democrat, with limited
exceptions. Overall, it is an incumbent proteciptem. T5A 122:12-124:13.

106. Of the fourteen incumbents paired in Plan H283y dnb are Democrats. T1A 134:11-20.
107. Minority representatives protected their own deasriand participated in drawing the maps for
their own counties. The influence of Democratigresentatives was limited only insofar as they did
not have the ability to eliminate Republican incemts or ensure an increase in the size of the
Democratic delegation in the Texas House. T5A 122124:13.

108. Democratic members of the Texas House had as mélaemnce on the redistricting bills as
would be expected—perhaps more—of a 49-member akbdegn a 150-member body.

109. To the extent the district boundaries were notraateed by traditional redistricting principles,
Plan H283 was adopted with partisan, not raciatjves. T6B 29:7-10.

110. Speaker Joe Straus is regarded as trustworthy yobBratic members of the House. He does
not harbor racial animus against any ethnic grol@B 21:16—22. There is no evidence to suggest
that Chairman Burt Solomons harbors racial aningasnst any group. Coleman Deposition at 15:12—
14. Nor is there evidence to suggest that any reewfithe Texas House of Representatives harbors
racial animus against any grou@f. T6B at 21:23-22:16.

2. Sequence of Events

111. The Texas Legislature meets every odd—numberedfgearl40 calendar—day session. T1A
60:21-62:6. Members of the Legislature are pajr@pmately $600 per montHd. Because of the
Legislature’s constitutional restrictions and thegs of a busy calendar, if redistricting bills eveiot
passed by the House Redistricting Committee amddoted on the House floor by April 2012, it is
unlikely that they could have been enacted dutvegrégular sessioid. at 65:8-66:3.

112. The 2011 legislative session also included the ywwarstate budget, fifteen agency sunset

laws, public school finance legislation, and fiviefs” which were declared emergencies pursuant to
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the Governor’s constitutional authority to do SAlA 74:6—-25. The process was understandably
hurried because of the volume of work, the shagspribed time, and the operating rules of the
Legislature. T4B 69:12-72:4.

113. Pursuant to the Texas Constitution, if the Texasggcand Texas Senate redistricting plans
were not enacted during the regular session, tlmydihave been delegated to the five—person
Legislative Redistricting Board (LRB), consistinfitbe Lieutenant Governor, the Speaker of the
House, the Attorney General of Texas, the Commraif Public Accounts, and the General Land
Office Commissioner. T1A 62:15-22gXAs CoNsT. art. I, 8 28.

114. As Intervenor—Defendant Senator Davis testifieithee Republicans nor Democrats wanted
redistricting handed off to the LRB, so there wasreentive to enact the state plans prior to tiek e

of the session. T4A 55:18-56:12.

115. The House Redistricting Committee was chaired byr&sentative Burt Solomons. Chairman
Solomons testified that he relied on his staff tigtoout the process to provide legal opinions on
redistricting and proposed maps. T4B 67:17-23.

116. The Texas Legislature drew H283 to achieve theWwahg goals: (1) ensure that the process of
drawing the House redistricting process was drivgflouse members; (2) comply with federal law;
(3) comply with state law; (4) maintain compactnasd contiguity; (5) keep each county in a single
district except where division of population wasessary to comply with one—person, one—vote or to
apportion surplus population; (6) preserve comnmesibf interest; (7) avoid pairing incumbents where
possible; and (8) where pairing was necessary,igougnbents a chance at reelection by pairing
Democrats only with other Democrats and Republicantg with other Republicans. PTT 1499:15—

1500:3.
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117. The redistricting plan for the Texas House of Repn¢atives was drafted primarily by Gerardo
Interiano, an attorney on Speaker Joe Straus’s $&gfan Downton, an attorney who served as general
counsel to the House Redistricting Committee, diedted parts of the Texas House plan. T1A
133:5-10.

118. In addition to the Voting Rights Act and the Unit8thtes Constitution, the creation of the
Texas House redistricting plan was guided by Aetitl 8 26 of the Texas Constitution, which
provides that House seats must be apportioneduiaties based on the number of population in each
as determined by the most recent United StatesuSenghe Texas Constitution’s limitation on
dividing a county into multiple House districtsgenerally known as the county—line rule. To prepar
for the redistricting process, Mr. Interiano attedch March 1, 2011 presentation on the county—line
rule given to the House Redistricting CommitteeDayvid Hanna of the Texas Legislative Council.
T4A 142:11-17; PX9.

119. Plan H283 contains one violation of the county—linke in Henderson County, which was
necessary to equalize population and thereby assuia population under the United States
Constitution. T1A 146:10-20. To the extent thiieo districts in Plan H283 cross county linesythe
do so to accommodate the surplus population irouarcounties consistent with the Texas
Constitution. PTT 1423:8-1426:3X. CONST. art. Ill,, § 26.

120. Mr. Interiano was instructed to create a redistrgcplan based on proposals from members of
the Texas House. T1A 131:21-132:14. To that Bhrd|nteriano began working with House
members before the release of block—level Cendias di#e estimated that he spoke to all but about te

House members during the redistricting processA T32:15-133:1.
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121. Prior to the release of a proposed State House state, map drawers repeatedly met with
representatives from minority groups such as theids® American Legal Defense and Education
Fund (“MALDEF") and the Mexican American Legislagiaucus (“MALC”). T1B 16:18-18:2.

122. On March 1, March 15, and March 24, 2011, the H&smmittee on Redistricting held public
hearings to solicit input from the public regardihg apportionment of the members of the Texas
House of Representatives. PX36; PX37; PX38; PX39.

123. The House Redistricting Committee held two pubafings on the proposed House map. In
order to provide members of the public ample oppuoty to review and comment on the proposed
House plan, one hearing was held during the wedloae was held during the weekend. Solomons
17, PX148.

124. Pursuant to legislative rules every public plartaamepanying reports, and any amendments
were accessible for viewing on the internet bydkgive members and the public through
“DistrictViewer,” the Texas Legislative Council’'seli—based interactive application, which displays
all public maps and reports on the intern®eePX71, April 13, 2011 Press Release; Tex. Leg.
Council, Guide to 2011 Redistricting 16 (201&yailable at
http://www.tlc.state.tx.us/redist/pdf/Guide_to_20REedistricting.pdf.

125. On April 13, 2011, Representative Burt Solomonsai@han of the House Committee on
Redistricting, introduced House Bill 150, and reks@ for public consideration an initial plan (H113)
to apportion members of the Texas House of Reptabess. PX71, April 13, 2011 Press Release.
126. Following the release of H113, the House RedistrgcCommittee held public hearings on
April 15,17 and 19, 2011. PX36 at 19-21; PX32&#26.

127. Atthe first hearing, held on April 15, 2011, Cmaén Solomons introduced a committee

substitute plan (H134). PX38, April 15, 2011 Ho&salistricting Committee Hearing at 3:21-6:5.
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128. A representative of MALDEF, Luis Figueroa, testifiat the Redistricting Committee hearing
held on April 15, 2011 and presented an alternatiap, Plan H115. PX38, April 15, 2011 House
Redistricting Committee Hearing at 10:6-13:10. @ottee members questioned the viability of
MALDEF's alternative map in light of its repeatembhations of the county—line ruldd. at 13:3-15:4.
129. Atthe April 15, 2011 hearing, Representative VéarGonzalez and other members of the
public provided testimony regarding the proposeds$¢omap (H134)ld. at 129:7-18.

130. Atthe April 17, 2011 hearing, representatives exds LULAC, Linda Chavez, and the
Mexican American Bar Association, Celeste Villareadd other members of the public provided
testimony regarding the proposed House map (H1BX39, April 17, 2011 House Redistricting
Committee Hearing Witness List.

131. The Legislature increased SSVR in HD90 and HD14B8earequest of MALDEF and
Representative Mike Villarreal, the Vice—Chairmdnhe House Redistricting Committee. T1B 10:7—
18. Rep. Burnam stated on the floor of the Texasdd that the SSVR in HD90 was increased by
removing the African—American community. PX43 468-68. The changes to HD90 prompted a
primary challenge from an Hispanic candidate. Thitbe first time Representative Burnam has been
challenged in a Democratic primary since 1996. 522-10, 64:24-65:6; PX101.

132. The floor debate on the House Plan was stoppeapjmroximately three hours to address
concerns of several African—American members irrisl&@ounty. During this time, the House
Redistricting Committee and members of the Haroar@@y delegation worked to make changes to the
map to address the concerns of these membersnehtibers of the Harris County delegation voted in

support of the amendment that altered the House 8afpmons 21, PX148.
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3. Open and Fair Procedures

133. The process for creating a House plan was a “mendbgen” process. Chairman Solomons
encouraged members of various county delegatiomsenthe counties contained a whole number of
districts to work together as a dilatation to campewith agreed to maps. Solomons T 9, PX148.
134. Democrat and minority House members actively pigdied in the redistricting process. The
Vice—Chairman of the Redistricting Committee, Repreative Mike Villarreal, a Latino Democrat,
drafted the Bexar County map with the help of lekedation. Representative Joe Pickett, a member of
the Redistricting Committee and an Anglo Demodraik the lead in drafting the El Paso County
map. Representative Eddie Rodriguez, a Latino [@eatotook the lead in drawing the Travis County
map. Solomons 10, PX148.

135. The Texas Legislative Council is a statutorily—teeanonpartisan agency that provides legal,
administrative and technical support to the Texegitlature. (Tex. Gov. Code 8§ 323.001 et sedys). |
services were available to every legislator, relgaglof party affiliation or seniority. T4B 113:414.
136. Every legislator had unlimited access to the RedAmpping software through terminals
installed in their chambers; in addition, publicess terminals were maintained at the offices®f th
TLC, and legislators could also permit access toades or outside consultants. T1A 68:14-25;
70:11-19; T3A 42:25-43:9.

137. Most importantly, the evidence proved beyond qoestiat all members of the House had an
equal and fair opportunity to participate in thdiséricting process. The United States’ expert, T&xd
Arrington, confirmed that Republicans and Democadite participated in the process and protected
incumbents: “In other words, this was an incumlggotection plan. It was also . . . representative
driven, no question about it.” T5A 123:6-s&e generally idat 122:12-124:13.

138. The principal flaw in the process, according to Aington, was the inability of Democratic

representatives to increase the Democratic pdlgicangth of Latino—majority districts that eledte
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Republicans in 2010See idat 123:1-5 (“And you will notice that there is altegation by me that
districts that are currently represented by Hisp&®mocrats were made non—effective. The districts
that were changed so that they would be non—efkeetere districts that are held by Republicans who
ran in 2010.”).

139. Several Democratic legislators indicated that tlhveme no House map for which they would
have voted because voting for a map would potéyntetaken future litigation positions. PTT
1480:9-19, 1481:11-18. 1613:21-1614:14.

Bexar County

140. The Bexar County delegation redrew its own disrigtder the leadership of Democrats Mike
Villarreal, the Vice—Chairman of the House Redaing Committee, and Ruth Jones McClendon, the
leader of the delegation. T6B 6:19-25.

141. Representative Villarreal worked with members tordanate the individual districts, and he
assembled them into a county—wide map. T1A 153:5371:24.

142. Representative John Garza, a freshman Republipaasentative of District 117, asked to have
certain Republican—leaning areas included in hefridt, but his request was denied by Represemtativ
Villarreal because District 117’s Spanish—surnamienregistration had to be maintained above 50%.
T1A 159:4-21.

143. Vice Chairman Villarreal initially proposed putti@pmerset and Whispering Winds in
Representative Garza's district. T6B 24:11-14pr&entative Farias disagreed with Vice—Chairman
Villareal on the removal of Somerset and Whispelvigds from his district. T6B 23:18-25:4.

144. Representative Joe Farias, a Democrat represdbistiget 118, was ultimately unhappy with
his district because he did not retain the comnmesiif Somerset and Whispering Winds in his

district. Instead, Somerset was included in Dasttil7. T1A 159:24-161:3; T6B 8:21-9:2.
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145. Representative Farias had an opportunity to offearaendment on the House floor to move
Whispering Winds and Somerset back into his distfié&B 25:6—-9. The amendment offered by
Representative Farias included precinct splitdHersole purpose of elevating racial statisticsrabo
50.1% for District 117. Representative Fariasrdbtioffer his amendment with any discriminatory
purpose, even though the amendment contained nusiprecinct splits. T6B 18:16—-20, 25:22-26:2
146. Vice Chairman Villareal insisted on Representa®agza's district being greater than 50%
HCVAP. T6B 27:13-28:24; Garza Dep. 19:9-22, 2627434, 32:24-32:9.

147. Nine of the ten members of the Bexar County delegaincluding Representatives Villarreal
and McClendon, supported the final Bexar County . mBB 13:18-24.

El Paso County

148. The El Paso County delegation is comprised of iemocrats and one Republican. All of the
members of the El Paso County delegation agre#tetoounty—wide proposal. Margo Direct
Testimony (Doc. 137-3) at 2-3.

149. After the El Paso County delegation agreed to thenty—wide proposal, Representative
Marquez asked Representative Margo if he wouldeagreevise the proposal to move into her district
an area that would have been his. Representatargdvand the other members of the delegation
revised to the originally agreed—to proposal tmaumodate Representative Marquéd. at 3.

Harris County

150. Based on the advice of David Hanna, Chairman Sahsmneade the decision that Harris
County would only be allocated 24 seats, rathen #aseats. Solomons { 12, PX148.

151. The House Redistricting Committee relied on demplgiaddata and regression analyses
conducted by the Office of the Attorney Generalétermine whether a seat was protected and
performing under the Voting Rights Act. Solomonsebt Testimony, PX148 1 14-15.

Hidalgo County
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152. The drafting of HD41 was based primarily on poétishading. T7B 61:14-15.

153. In drawing District 41, Mr. Interiano activated gmlal shading in RedAppl to identify
Republican voters and draw a district in which Repntative Pefia would have as good a chance at
reelection as possible. T1A 164:2—-29

154. Mr. Interiano was asked to use the 2010 Texas gabanial election, the 2008 presidential
elections, and the 2010 Attorney General electooproduce political shading when drawing HD41.
T7B 57:11-24.

155. Gerardo Interiano also relied on RepresentativesR3uillen, a Democrat, and Aaron Pefia, a
Republican, who made specific requests to incladespf Hidalgo County in HD41. T1A 162:19-22;
T7B 61:23-62:15.

156. Mr. Interiano testified that other representatifresn Hidalgo County submitted proposals to
him but were not as involved in the redistrictimggess. Given the demographics and political
leanings of the area, Mr. Interiano did not beligwa it was possible to draw a district that was n
heavily Latino and Democratic. T1A 163:2-164:1.

157. Mr. Interiano acknowledged, however, that Distdttin Plan H283 would not be a Republican
district, and Representative Pefia would not bdedaanless he had the support of the Latino
community and received crossover votes from DentecralA 164:2—-19.

Nueces County

158. Based on the advice of David Hanna, Chairman Sahsnbelieved it would be a violation of
the Texas Constitution to assign three seats ta®u€ounty unless the Voting Rights Act required it
It was not possible to draw two Latino protectestritits in Nueces County, and as a result, Chairman
Solomons decided that the better approach woutd deaw one protected district. Solomons Direct
Testimony, PX148 | 13.

Tarrant County
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159. Every member of the Tarrant County delegation sttppdahe map proposed to the House
Redistricting Committee and signed a copy of intticate their support. Geren Direct Testimony
(Doc. 137-1) at 3.

160. On April 19, 2011, Chairman Solomons offered an rasingent to the Tarrant County map that
changed two districts: District 99 (Geren—R) andtiit 90 (Burnam-D). The effect of the
amendment was to increase the number of LatinavaieDistrict 90 by moving a predominately
Latino part of Representative Geren'’s district iRiEpresentative Burnam'’s district. This amendment
was offered in response to a recommendation by MBERt a Redistricting Committee hearing on
April 15, 2011. Representative Burnam did not supthis amendment. Geren Direct Testimony
(Doc. 137-1) at 3-4.

161. Dr. Kousser opined that the Legislature’s efforinicrease the SSVR of HD90 above 50% was
evidence of racially discriminatory intent. T5A:32-33:15. Dr. Kousser was not aware, however,
and did not consider in rendering his opinion et that the amendment to HD9O0 that increased
SSVR over 50% was proposed by MALDEF. T5A 34:3-I®fact, the evidence showed that a
version of HD90 similar to the district in the etet plan was submitted to the Committee by
MALDEF in Plan H115. PX151.

4. Alleged Overpopulation of Minority Districts

162. Dr. Morgan Kousser and Dr. Ted Arrington opined th@pulation deviations among House
districts provided evidence of discriminatory puspdoecause they demonstrated a pattern of
systematically overpopulating minority district§5B 57:4-23.

163. Dr. Kousser’s opinion was based on a comparisdheofotal population of districts in urban
counties with multiple wholly contained district§5A 12:20-15:19. Dr. Kousser focused on urban
counties to control for the effect of the Texas §aation’s county—line rule, which would not recgi

population variation among districts in a singlecty. Dr. Kousser identified six underpopulated
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Latino districts and thirteen overpopulated Latihstricts in seven urban counties. DX5 at 64-69 &
figs. 6, 11.

164. The pattern of population deviations in the Texasi$¢ map does not support Dr. Kousser or
Dr. Arrington’s opinion as to discriminatory purgosBoth experts failed to apply consistent stasslar
in their analysis. Each was quick to dismiss theanpopulation of Latino districts in El Paso Cgunt
as the result of the county—wide population defigitPaso was entitled to 4.78 House districts).
Neither accounted, however, for the fact that mawgrpopulated Latino districts were located in
counties with excess population. Bexar Countyjristance, had enough population for 10.23 ideally
populated districts—not enough to warrant an adl#i seat, but enough to require the averagedistri
size to exceed the statewide ideal population. SHmee was true of Harris County—the largest in the
state—which had enough population for 24.41 idesilted districts.SeeP X8.

165. When the natural overpopulation of Bexar and Haosinty is accounted for, the balance of
population deviations shifts dramatically. In fdot. Arrington admitted on cross—examination that
there is no systematic overpopulation of minoristricts in the House plan if the County Line Ride
taken into account. T5B 61:8-11 (“Q: There’s nstegnatic overpopulation of minority districts when
the County Line Rule is taken into account, iséffelA. That’s correct.”).

166. The evidence does not support Dr. Kousser and Bmdton’s conclusion that systematic
overpopulation of Latino districts in the Texas ldeunap demonstrates discriminatory purpose. The
opinions offered by Dr. Kousser and Dr. Arringtantbis subject are unfounded, and their testimony
is not credible. There is no discernible pattdraralerpopulating or overpopulating House distrints

Plan H283.
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167. The Court finds as a matter of fact that thereoi®vidence that the Texas Legislature
intentionally or systematically overpopulated Latior African—American—majority districts, much
less that it did so with a discriminatory purpose.

5. Split Voter Tabulation Districts

168. The Texas Legislature had no general policy reggrdplit precincts. T7B 64:2—7.

169. Members often requested precinct splits to bettedir constituents by providing clearer
boundaries between districts. T7B 64:2—7 (Inter)anThe drafters of the Texas House redistricting
plan split VTDs to accommodate the requests of Rigan and Democratic members. T2A 96:16-22
(Downton).

170. Representatives Garnet Coleman and Joe FariasDeotiocrats, testified that splitting VTDs
was common in redistricting. T3B 64:15-22; T6B7E5, 25:22-26:8, 28:21-29:3. Dr. Arrington
testified that split VTDs in the House map weret phthe basis of his opinion on discriminatory
purpose. T5B 23:3-6.

171. Dr. Kousser opined that the shape and split VTDIH4D4#1 demonstrated discriminatory intent
because the drafter of the map clearly acted iiteally to include Anglo population. T5A 42:5-14;
52:10-20. Dr. Kousser conceded that he did noivkmbat information the drafter considered, that
his report did not include a map showing raciatrdistion of population in HD41 as shown on
RedAppl, and that he had not looked at a politycsiiaded map of Hidalgo County. T5A 51:18-29,
62:24—-63:3; PX149 (RedAppl maps showing racial poidical shading of VTDs in HD41). Dr.
Kousser also admitted that a racially shaded mapDzfl did not provide any basis to conclude that
the lines were drawn based on race. T5A 75:7-12.

172. Dr. Arrington acknowledged that VTDs could be sfidita number of reasons other than
purposeful division of racial groups. The race-tr@ueasons for splitting VTDs included (a) roads,

(b) city boundaries, (c) universities, and (d) d@noT5B 27:14-29:1; PX105. Dr. Arrington also
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acknowledged that VTDs could be split on the batmce for purposes of compliance with the
Voting Rights Act. T5B 30:17-31:14.

173. Dr. Arrington acknowledged that VTDs split for amm@acial purpose would still show up as
racial VTD splits in the “z—score” analysis in leigspert report. T5B 29:2—20. Dr. Arrington adntte
that he did not control for race—neutral reasonsjpdit VTDs in the Texas redistricting maps. T5B
29:21-30:16. Moreover, Dr. Arrington’s analysis\aifD splits could not distinguish between
permissible and impermissible uses of race.

174. The Legislature split a precinct in the City of Holeto accommodate a compromise between
Representatives Huberty and Thompson over who wegicesent Humble. T7B 68:24—-69:21.

175. Several precincts were divided in HD145 and HDI¥8rder to capture specific areas to
maintain both districts above 50% SSVR. T7B 66896

176. Dr. Arrington conceded that Mr. Longoria, Rep. Peaiiad Rep. Guillen had lived in Hidalgo
County all their lives and would be able to idgntafeas based on comparative wealth rather than
racial makeup. T5B 34:24-35:14.

177. In evaluating split VTDs, Dr. Arrington did not ceider Texas Election Code’s requirement
that precincts must be redrawn if they contain teas 100 or more than 5,000 people. T5B 37:21—
38:18; Tex. Elec. Code § 43.032; PX152. Dr. Artamgacknowledged that precincts with substantial
population growth would have to be redrawn regasite redistricting.ld. at 38:19-39:6.

178. Although he acknowledged that the intervenors’ pegal maps could have a statistically
significant “z—score,” Dr. Arrington admitted tha did not calculate a “z—score” for any of the
intervenors’ proposed maps. He maintained that éwan intervenor's map showed a statistically
significant “z—score,” it would be distinguishalfiem the State’s proposed map because the State’s

map was enacted with a discriminatory purpose wheentervenors’ maps were not. T5B 37:1-9.
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179. Dr. Arrington based his conclusion that the Stateép was enacted with a discriminatory
purpose on his finding that the State’s map wasge¢ssive. T5B 37:1-9.

180. The Court concludes that Dr. Arrington’s opinioroabdiscriminatory purpose, to the extent it
is based on split VTDs, is not supported by themor by a reliable analysis. The Court therefore
finds, as a matter of fact, that Dr. Arrington’stieony and opinion on the subject are not credible
181. Mr. Interiano split precincts when drawing HD4lorder to make the district as Republican as
possible and to prevent a pairing of Represenmffafia and Veronica Gonzales. T1A 165:24-167:2;
T7B 60:19-21. In some parts of the district, pnets were split so that the district boundary would
follow a road or make the lines straighter. T1/A8H55-17.

182. Mr. Interiano testified that he did not rely oniedénformation when he split precincts in
HD41. He did not believe that information was &afale, and in any event, he was not instructed by
Representatives Guillen or Pefia to draw any liegth on race. T1A 168:22-169:2.

183. Racially shaded maps presented by the DOJ andi@mers do not show a strong correlation
between Anglo population and the boundaries of HD@X784;cf. PX149. More importantly, there
is no evidence that the drafters of HD41 actuadlgdiracial shading at any time during the creadfon
the district.

184. Jaime Longoria, a resident of Hidalgo County, id&d numerous race—neutral reasons for
VTD splits in HD41. For example, he identified seal areas that were included in HD41 in split
precincts as exclusive or higher—income. He alsatified areas that were excluded in split presinc
as undesirable for race—neutral reasons, for exgrtip presence of a sewer plant. T3B 15:6-12,
19:8-20, 20:19-21:1, 21:12-22:2, 22:25-23:9, 2P3sde alsdoc. 175.1 at 55.

185. Politically shaded maps presented by the Stateer&3 show that the boundaries of HD41

correspond with areas of highest Republican vadingngth in Hidalgo County. PX149 at 4.
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[I. Texas Congressional Plan (Plan C185)
A. General Findings

186. Ryan Downton was the principal drafter of the casgronal redistricting plan. T2A 45:23—
46:12; T7B 71:13-16. Congressional districts nagstirawn within one person of the ideal district
size. Congressional districts therefore must leeded out” by the map drafter. T2A 89:9-22; T7B
71:21-72:2.

187. Gerardo Interiano periodically helped Mr. Downtoithathe congressional map to zero out
population deviations. T7B 71:17-72:2. Zeroingwsually occurs in urban areas because precincts
and blocks are larger in rural areas, making itlbato find single digit blocs to reach the reqdire
population deviation. T7B 73:16-74:7.

B. Retrogression

188. Under the benchmark plan, congressional districi89and 30 provide African—American
voters with the ability to elect candidates of thaioice. Under the enacted plan, congressional
districts 9, 18, and 30 continue to provide AfricAmerican voters with the ability to elect candatat
of their choice. Handley Congressional Report, RKat 5-6.

189. Under the benchmark plan, Latinos make up the ntgjof citizen voting age population and
registered voters in seven congressional distrids16, 20, 23, 27, 28, and 29.

190. Two of these districts—23 and 27—are presentlyasgnted by Republicans Francisco
“Quico” Canseco and Blake Farenthold, respectivdlige rest are represented by Democrats. PX17.
191. Latinos make up the majority of citizen voting gmpulation in eight districts under the
enacted plan: 15, 16, 20, 23, 28, 29, 34, andL3Binos make up the majority of registered voters i
all of these districts except CD35, which has 43®8anish—surnamed voter registration. PX12.
192. The United States and Intervenors allege that ibist23, 25, and 27 are potentially
retrogressive. T6A 136:24-137:1, 137:23-138:3.
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193. Reconstituted election analysis of the Congressima@ shows that under any index, the
ability to elect statewide remains the same oraases compared to the benchmark, whether CD25 is
counted or not. Alford Direct Testimony, PX17322t-23; T7A 43:22-44:19.

1. Congressional District 23

194. The Texas Legislature increased HCVAP and SSVRDOAZover benchmark levelSee

PX11; PX12.

195. The State’s reconstituted election analysis shaWatthe Latino candidate of choice was
elected in three of the OAG 10 elections in benakn@D?23 and one of ten elections in the enacted
district. Alford Direct Testimony, PX175 at 23 tll; PX65.

196. The United States’ expert concluded that CD23 ge&ssed because Democrat Ciro Rodriguez
won 2 out of 3 endogenous elections in the benckaatrict, and the enacted district scored 40 on
Dr. Handley’s exogenous index. T8A 60:25-61:8,18318.

197. If the endogenous score for CD23 had been 1 o8t bf. Handley would not have considered
it to be an ability—to—elect district in the bendmk T8A 16:16-24.

198. Dr. Handley relied on the December 12, 2006 spearabdff election held in CD23 between
Congressman Ciro Rodriguez and then—incumbent @ssgran Henry Bonilla to score a victory for
the Hispanic candidate of choice in her endogeimmlex of CD23, based on Rodriguez securing
54.28% of the vote. T8A 64:7-17.

199. A special runoff was held in CD23 in 2006 becauseandidate received a majority of the
overall vote in the first runoff following the cdwedraw on CD23. T8A 64:18-24.

200. The initial runoff in CD23 occurred the same dawasry other general election. The
incumbent Congressman Henry Bonilla received farenvotes than any other candidate in the initial
runoff, where 124,000 voters cast their ballotsygsosed to the special runoff where only 70,000

ballots were cast. T8A 66:21-67:2.
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201. General election days are more indicative of futleetions in CD23 and therefore present
better indicators of voting strength for endogenanialysis purposes. T8A 67:3-8.

202. Representative Bonilla was more successful inrtial runoff because there was no primary
held in 2006, per court order. T8A 67:13-22.

203. Periodicals from 2006 suggest that RepresentatorellB lost the special runoff election due to
significant election contributions from the Demdar@ational Committee and the personal
appearance and campaign efforts of President Biit@. T8A 67:19-68:1.

204. The 2006 special runoff election in CD23 is noekable indicator of ability to elect because
the election took place under unusual circumstant@&s 68:1-9.

2. Congressional District 25

205. Congressional District 25 in the benchmark plaa msajority—Anglo district represented by
Democrat Lloyd Doggett. PX11; PX17. African—Angam and Hispanic voters do not vote
cohesively in Travis County primary elections. TZ815-24; Engstrom Expert Report, DX725 at 26;
Alford Direct Testimony, PX175 at 26, Appendix C.t62.

206. Congressman Doggett has not had a primary oppamenty election conducted under the
benchmark plan. PX17.

207. That Congressional District 25 consistently elecBemocrat does not make it an ability to
elect district under Section 5 of the Voting RigAtd. Alford Direct Testimony, PX175 at 26-28.
208. There is no evidence that CD25 provides any pdaiicuinority group with the ability to elect
candidates of its choice. Alford Direct TestimoRX175 at 26.

209. The evidence demonstrates that minority votersi2%do not have the ability to elect
candidates of their choice without the support ol voters. Alford Direct Testimony, PX175 at 26.

210. Congressional District 25 is not an ability—to—eldistrict in the benchmark pland.
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211. The alteration of CD25 in the enacted plan doegdimoinish the ability of minority voters to

elect candidates of their choichl.

212. Travis County is a majority—Anglo county, and CD&% majority—Anglo district.SeePX11.

In the benchmark plan, the district is 63.1% An@5,3% Hispanic; and 9% Black CVAP.

213. Representative Dawnna Dukes, the current reprasentd Texas House District 46, testified

that CD25 provides minority voters with the abilityelect candidates of their choice because a tri—

ethnic coalition of African—American, Anglo, anddpianic voters elects Democratic candidates. T3B

85:1-23.

214. Representative Dukes testified that the so—catledthnic coalition consists of Democratic

organizations and African—American, Anglo, and Hisiec community leaders who join together to

support minority and female candidates for offide.

215. The tri—ethnic coalition only endorses Democrasindidatesid. 103:19-24, and it frequently

works to ensure that its chosen candidate is theaamdidate running in a given electiolal. 105:15—

21; PX138-147.

216. The tri—ethnic coalition’s success depends on Asglaport for Democratic candidatdsl.

86:1-10.

217. Anglos in CD25 do not vote as a bloc to defeat mip@andidates of choice. Alford Direct

Testimony, PX175 at 26. The evidence also confitmas Blacks and Hispanics in CD25 do not vote

cohesively in Democratic primaried. at 27, Appendix C tbl. C2.

218. Benchmark CD25 did not provide Latino or African—Ancan voters with the ability to elect

candidates of their choice. The modification ofZB0n the enacted plan is therefore not retrogvessi
3. Congressional District 27

219. Congressman Blake Farenthold, a Republican, hastheeancumbent in District 27 since

being elected in 2010. T6A 16:10-15; PX11.
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220. Inthe benchmark plan, District 27 has 59.4% SSY& &3.8% HCVAP. PX11.
221. Inthe enacted plan, District 27 has 36.8%% SSWiR4N1% HCVAP. PX12.
222. District 27 in the benchmark plan consisted of Nise&leberg, Kenedy, and Willacy County,
most of Cameron County, and the southwest portid@aa Patricio County. PX11.
223. The State’s reconstituted election analysis shbnasDistrict 27 performed in 6 out of 10
elections in the benchmark plan and performs intQob 10 elections in the enacted plan. PX175 at
23.
224. Benchmark CD27 was reconfigured in the enacted iplanCD34, which retains all of
Cameron, Kleberg, Kenedy, and Willacy County froeméhmark CD27. PX12.
225. Plan C185 creates CD34 as an open district anchoi@dmeron County. PX12; PX175 at 24.
District 34 has 71.1% SSVR and 71.7% HCVAP. PX12.
226. District 34 in the enacted plan shows perfect erogs election results in both the State’s
reconstituted election analysis and the DOJ’s emoge index.Id.
227. The reconfiguration and enhancement of benchmarR7dbto the enacted CD34 marks a
substantial improvement in Latino voters’ abilityelect their candidate of choice over the benckmar
PX175 at 23-24. Any diminution in Latino votergilgty to elect caused by the reconfiguration of
CD27 is more than offset by CD34.

C. Discriminatory Purpose

1. Congressional District 23

228. Congressional District 23 was drawn with two goél3:maintain or increase benchmark levels
of SSVR and HCVAP; and (2) provide the incumbergp&blican Francisco “Quico” Canseco with a
chance to be reelected. T2A 78:13-16, 80:18-81:3.

229. Ryan Downton relied on SSVR data when configurhmglioundaries of CD23 in order to

maintain the benchmark population levels. T2A 3816. Mr. Downton relied on SSVR data for
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Voting Rights Act purposes (Section 2 and/or Seckipin drafting CD23, CD20, and CD35. T2A
77:24-84:20, 104:10-15.

230. Inorder to ensure that CD23 remained at benchmpapklation levels after some of its
population was moved to CD20, it drew populatie@nfrHispanic areas. T2A 77:24-79:14.

231. Atthe time he was drafting CD23, Mr. Downton assdrthat varying levels of Republican
performance in otherwise identical Latino—majoptgcincts indicated varying levels of Latino
Republicans. T2A 158:5-18. Given the choice af btherwise identical Latino—majority precincts,
Mr. Downton would select the precinct with highexfblican political performance. T2A 109:7-16.
Mr. Downton believed he was selection Latino—maygorecincts with higher numbers of Latino
Republican voters. T2A 158:12-18.

232. There is no evidence that the drafters of the agsggonal map consciously excluded high—
turnout Latino precincts or consciously includeaHournout Latino precincts when drawing CD23.
Mr. Downton did not consider turnout data when tingfthe congressional redistricting plan. T2A
88:16-19, 151:20-24.

233. In a November 2010 e—mail, from Eric Opiela to Géoanteriano, Mr. Opiela asked for data
that would allow him to discover a “nudge factogfiich he believed would identify high—registration
but low—performing Hispanic precincts. DX304.

234. Even if the Legislature could have targeted higgisteation but low—turnout Latino areas,
there is no evidence that any of the map drafteksal The evidence indicates, to the contramt, th
the ratios probative of Latino turnout in CD23 wanthe opposite direction of that suggested by Mr.
Opiela’s “nudge factor.” The ratio of SSRV to HC®PAncreased from 87% in the benchmark to
91.1% in the enacted plan. PX11; PX12. The @ftiS8SRYV to total Hispanic population increased

slightly from 41.49% in the benchmark to 42% in émacted plan. PX11; PX12.
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235. Under Plan C185, CD23 maintains or increases HCY¥A®PSSVR levels over the benchmark
plan. ComparePX11 (58.4% HCVAP, 52% SSVRyith PX12 (58.5% HCVAP, 54.1% SSVR). The
ratio of SSVR to HCVAP in the benchmark and enapileds demonstrates that the changes to CD23
increased the proportion of eligible Latino votetso are actually registered to vote.

2. Congressional District 25

236. The United States did not object to CD25 on thésbafsdiscriminatory purpose.
237. There is no evidence that the Texas Legislature @B25 with a racially discriminatory
purpose.

3. Congressional District 26

238. In the benchmark and enacted congressional pldd26 @& a Denton County—based district
that extends in a narrow strip into Tarrant CourfX11; PX12.

239. The Legislature extended the southern portion 02& D response to concerns that the
original, shorter, extension separated two Hispaaramunities in the city of Fort Worth. T2A 68:8—
69:9.

240. The southern extension was narrowed in responSengressman Kay Granger’s request to
keep a development project in CD12. T2A 69:2-9.

241. The extension was modified further to accommodama@rratic State Representative Marc
Veasey’s request that an African—American communitiyort Worth be moved from CD26 to CD12.
T2A 69:14-17.

242. The State of Texas has established that CD26 veasdior permissible political purposes.

The record does not contain evidence of raciabgriininatory purpose to rebut that evidence.
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4. Congressional District 27

243. The House and Senate changed the configurationstrfid 27 so that the incumbent,
Representative Blake Farenthold, would have a gppadrtunity to be reelected. T2A 70:19-71:19;
Seliger 1 18, PX163.

244. Senator Eddie Lucio, Jr. and Representatives Hddi®, Il and Rene Oliveira, all Democrats
from Cameron County, asked that Cameron County theranchor of a congressional district (CD34)
independent from Nueces County. T1A 88:14-89:@ TQ:19-72:3; PX170.

245. The State of Texas has established that CD27 veaendior permissible political purposes.
The record does not contain evidence of raciabgriininatory purpose to rebut that evidence.

5. Open and Fair Procedures

246. The House of Representatives and the Senate eakkdvon their own versions of a
Congressional map during the regular session. Becthe Senate liked some of the concepts in the
House plan, Chairman Seliger and Chairman Solordeosled that the House would be the primary
architects of the Congressional plan and that gr&at& would carry the bill. Declaration of Kel
Seliger § 13.

247. Senator Seliger and Doug Davis looked to see whdthas possible to create additional
Latino opportunity districts in Harris County anélids County. They determined that they could not
draw an additional district in either region thatisfied the requirements of Section 2 of the gtin
Rights Act. Seliger 1 14-15, PX163.

248. There is no evidence that the Legislature condustiewide hearings on proposed
redistricting plans during the legislative sessio2001. T3B 114:24-115:1.

249. During the 2001 redistricting process the legistafailed to pass any maps for the House and
Senate, which resulted in the LRB being activat€8B 60:24-61:5. The Texas House was controlled

by Democrats in 2001, led by Democratic Speakes Patey. T3B 61:6-12.
39



Case 1:11-cv-01303-RMC-TBG-BAH Document 186 Filed 02/03/12 Page 43 of 56

250. Alexander Green, Eddie Bernice Johnson, and Sbadkson Lee, Texas’ three African—
American members of Congress, complained that uRlder C185, their district offices are not
included in their congressional districts. TS5B1®:14:11.

251. The RedAppl program does not identify the officesangressmen. The only candidate—
specific information in RedAppl is a star indicafioandidate residence. T7B 57:25-58:22.

252. At the beginning of the redistricting process, Texas Legislative Council sent a letter to
every elected member of Congress, the Texas Htusd@exas Senate, and the State Board of
Education asking them to confirm their home addrd3s designation of member residences in the
RedAppl program is based on information providedh®yelected officials. T7B 57:25-58:14.

253. Congresswoman Johnson complained that her houseavascluded in her congressional
district. T2B 79:16-80:10, 80:19-23. RedAppl cades, however, that her house is within CD30 in
the enacted plan. PX12.

254, Congressman Gene Green and Congresswoman Shédaddee were the only two
Democratic congressional members to request amaraweeting with Chairman Solomons. During
the meetings, neither congressperson provided himamy details requesting specific changes tathei
districts. Declaration of Burt Solomons { 8.

255. Throughout the legislative session, Chairman Sehge meetings with members of Congress
to discuss their preferences for their distridigclaration of Kel Seliger 12, PX163.

256. Senator Seliger met with Congresswoman Shelia dadkse in his office and later spoke with
her on the phone shortly before the map was up faite. Senator Seliger was unable to
accommodate a specific request she made for heictlzecause it was days before the floor vote.
Senator Seliger confirmed that even though Congiassn Lee’s request was not accommodated, the

proposed plan did not reduce her chance of getéelgcted.ld.
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257. There is no evidence that Congresswoman Lee alarmgdnember of the Texas Legislature
that her district office had been excluded from dhstrict.

258. There is no evidence that Congresswoman Johnsoa amdspecific requests to the Texas
Legislature regarding the 8@ongressional District. Nor is there any evidetiz Congresswoman
Johnson alerted any member of the Texas Legisl#taténher district office had been excluded from
her district.

259. There is no evidence that Congressman AlexandeerGreade any specific requests to the
Texas Legislature regarding th® @ongressional District. Nor is there any evidethee
Congressman Green alerted any member of the Teegislature that his district office had been
excluded from his district.

260. Certain Republican members of Congress made speeguests to the Texas Legislature
regarding their districts. DX396 at 69; DX398 at X401 at 19-20. There is no evidence that the
Legislature or any staff member affirmatively reedlout to Republican members of Congress to
consult with them about proposed changes to thstincts.

261. The Legislature also responded to specific requests Democratic members of the Texas
House and Senate. PX170.

262. There is no evidence that the Legislature intem@igrmremoved any member of Congress’s
district office from his or her district. T7B 946495:19. The evidence indicates, to the conttagt,
the Legislature accommodated the requests of ntiynlegislators when specific requests—including
requests to move a district office—were broughtt®map-drawers’ attention. T1B 22:20-23:13;

T7B 95:5-17.

41



Case 1:11-cv-01303-RMC-TBG-BAH Document 186 Filed 02/03/12 Page 45 of 56

263. There is no evidence that the Legislature’s faitoranclude any congressman’s district office
in a redrawn congressional district was done ferpgtarpose or will have the effect of denying or
abridging any person'’s right to vote or abilitydiect his candidate of choice.

6. Contemporary Statements

264. An individual named Eric Opiela sent various e—s#l Gerardo Interiano regarding
congressional redistricting. PX163; PX164; DX287.

265. Mr. Opiela was employed during the"8%gislative session as counsel for the Texas
Republican congressional delegation. Opiela DEW1{/2011) at 104:2—-25. There is no evidence
that Mr. Opiela was employed by the Texas Legiséatr any member during any session of tH¥ 82
Texas Legislature.

266. Dr. Arrington, the United States’ expert on disdnatory purpose, testified that the Opiela
“nudge factor” e—mail was a key finding of his rasd. T5A 115:12-116:19; DX287. Dr. Arrington
did not know whether Mr. Opiela received the infatman he wanted from Mr. Interiano or anyone
else. T5A 116:13-19.

267. No evidence indicates that Mr. Opiela succeedddsiefforts to develop the “nudge factor”
formula.

268. The Legislature did not utilize Mr. Opiela’s “nudgetor” analysis. Nor could they have. It is
not possible for someone using the RedAppl systeandate the “nudge factor” statistic hypothesized
by Mr. Opiela. Deposition of Clare Dyer 62:24—6R8:1

269. Mr. Opiela did not succeed in exerting the influehe sought to exert on the congressional
redistricting plan. T5B 85:8-87:17, 90:25-91:1%:1B4; PX163. Mr. Opiela had no actual control
over the redistricting process, as evidenced byragtration at the congressional plan. T5B 85:8—
87:17. Whatever his goals were, Mr. Opiela didgeitwhat he wanted in the congressional plan.

T7B 96:23-97:24; T5B 87:10-17, 90:25-91:15; PX1®4163.
42



Case 1:11-cv-01303-RMC-TBG-BAH Document 186 Filed 02/03/12 Page 46 of 56

270. Shading in RedAppl is selected by choosing onavofdategories: population or election data.
T7B 70:8-18.

271. Spanish Surnamed Voter Registration is based anfaah the Secretary of State and is
displayed as an election statistic in RedApplL.

272. Election statistics can only be shaded in RedApghecounty or VTD level but not at the
block level. T7B 70:13-14.

273. Because SSVR is a function of the election anaipsi®edAppl, SSVR shading is available
only at the county and VTD level. T7B 58:16—20;845.

274. Shading for SSVR is not available at the block lewé&kedAppl. Claire Dyer Deposition at
60:13-61:20.

275. Precincts show the same SSVR shading across bidois SSVR shading is displayed in
RedAppl. T7B 71:7-9.

276. Mr. Interiano was not aware that RedAppl allowadsar to show racial shading at the block
level because he relied on SSVR. T7B 70:14-18.

V. Texas Senate (Plan S148)
A. Retrogression

277. The Davis Intervenors, the Texas State ConferehBEAACP Branches, LULAC, and the
Texas Legislative Black Caucus allege that the telaSenate Plan (S148) is retrogressive. Their
retrogression argument hinges on whether Texasftaned Senate District 10 (SD10) from an
ability—to—elect district in the benchmark plan @8}Linto a non—performing minority district in S148
Joint Trial Br. (Doc. 141) 8-9. The evidence donessupport a finding of retrogression.

278. SD10 is located in Tarrant County and includesdargrtions of the Fort Worth metropolitan
area. PX15. The district has a majority Anglo Véi52.7%, a Hispanic VAP of 24.8%, and a Black

VAP of 24.8%. T4A 51:2-16.
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279. Viewing only citizen demographic figures, SD10 bas2.7% Anglo CVAP, a Hispanic CVAP
of 15.1% and a Black CVAP of 18.3%d. 52:10-53:4.

280. Senate District 10 is currently represented by DaatdNendy Davis, who was elected in 2008
to a four—year term.

281. The Texas Democratic Party decided to devote sisuees primarily to the Davis campaign
for Senate District 10 rather than investing ineotstatewide races. T4A 26:5-15.

282. There is substantial evidence that Blacks anddatigpvoters do not vote cohesively in
Democratic primary elections in the benchmark SD&6eAlford Direct Testimony, PX175 at 30,
Appendix C tbl. C3; PX135. In 7 of 8 contestednymries with a Hispanic candidate on the ballot,
Hispanic and Black voters had different candidafeshoice. Alford Direct Testimony, PX175 at 30.
283. Senator Davis was unopposed in the 2008 primacgtiete T4A 58:16-17; PX135.

284. When Davis ran for the Senate, SD10 was represégt&epublican Kim Brimer. T4A 16:6—
16. Senator Brimer filed a lawsuit to exclude Bavom the ballot. The Democratic Party
participated in that lawsuit as an interested pa8gnator Brimer’s lawsuit was unsuccessful. T4A
20:2-18.

285. SD10 traditionally supports Republican candidatiord Direct Testimony, PX175 at 30;
PX21. Senator Davis is the sole exception. Serzdwis won her 2008 election by approximately
7,100 votes out of over 288,000 cast. T4A 63:3P431 at 14.

286. The Libertarian candidate received more votes Samator Davis’ margin of victory. T4A
63:13-16; PX31 at 14.

287. Senator Davis did not win a majority of votes aaghe 2008 election for Sendastrict 10.

T4A 62:16-63:7.
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288. Senator Davis’ 2008 Republican incumbent facedthicescandal in the months preceding the
election. T4A 68:20-69:21; PX108. Senator Daekdves her opponent’s scandal aided her
politically. T4A 69:16-25.

289. The Lone Star Project, a partisan blog formerlyliatéed with the Democratic Trust, reported
that Senator Brimer was surprisingly weak going e 2008 campaign. T4A 66:21-67:21, 68:13—
18; PX106.

290. Every other Republican statewide candidate predaeSD10 during the 2008 election cycle.
T4A 63:19-65:2. Republican statewide candidates pievailed in prior and subsequent elections.
PX21.

291. 2008 SD10 election showed 25.8% Anglo crossovepauor Sen. Davis. T7A 33:7-9
(Alford).

292. 25.8% cross—over voting by Anglos in SD10 is ndtexe polarization. T7A 33:12-16
(Alford).

293. The decisive factor in Sen. Davis' 2008 electios wat the degree in change in minority
support but a much higher level of Anglo crossoxaimg. T7A 35:14-19 (Alford).

294. SD10is a 63% Anglo majority district where the @ in Hispanic voting will not make a
significant difference. T7A 35:20-23 (Alford). @8% Anglo majority could not have afforded a
minority group the ability to elect the candidatets choice. Id.

295. Sen. Davis was elected on the basis of Anglo ck@ssoting. T7A 36:24-36:1 (Alford).

296. Endogenous elections are useful to determine cohesid polarization in a Sectiorzingles
analysis, but they are not useful for a SectionfBgarison where no endogenous results are available
for any enacted plan. Exogenous elections are fasedmparisons. T7A 37:8—-19 (Alford); Alford

Direct Testimony, PX175 at 18 n.4.
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297. Exogenous elections in SD10 from every electionnduthe last decade show that a
Republican candidate defeats any Democratic catedide/A 38:15-16 (Alford). Indeed, Senator
Davis’s 2008 election was the only instance in Wwhi@nority voters successfully elected the
candidate of their choice in SD1@d.

298. SD10 was drawn as a Republican district that hagtiential to develop into a minority
ability—elect district, but despite Sen. Davis &mtin 2008 the amount of progress towards becgmin
an ability to elect district is much less than eotpd. T7A 39:23-40:8 (Alford).

299. Senator Davis never proposed an amendment thathwawie maintained the benchmark
configuration of SD10. T4A 84:16-18. Rather, bottsenator Davis’'s amendments proposed
districts drawn for the specific purpose of inchglmore Latino and African—American population in
SD10. Id. 85:21-25.

300. Reconstituted Election analysis of the Senate rhap/s that under all three indices, minority
voters’ ability to elect remains the same or insesawhen compared to the benchmark, whether SD10
is counted or not. T7A 44:17-19 (Alford). Becatise Senate map did not alter minority voters’
ability to elect the candidates of their choice, #macted map did not retrogress.

B. Discriminatory Purpose

301. The Senate Select Committee on Redistricting bégating public hearings across the State in
the fall of 2010. Declaration of Kel Seliger fFX163. Lieutenant Governor Dewhurst asked Senator
Seliger and Doug Davis to hold off on moving the@&e redistricting legislation forward until the
Legislature passed a budgéd. at § 7.

302. During the time period between when the census eusnlere released and the Legislature
passed a budget, Senator Seliger and Doug Daviwitiedlmost every Senator to discuss their

preferences for their districtdd.
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303. Senator Seliger and Doug Dauvis relied on the Officne Attorney General, Professors Guinn
and Morrison, and Bob Heath to provide counselathdce regarding the proposed Senate and
congressional plan and determine if the demograpperformance, or any other attribute of a
proposed district would raise concerns under thengdRights Acts.ld. at | 4.

304. Senator Kel Seliger, the Chairman of the SenatecB€ommittee on Redistricting, maintained
an open door policy, by which any of his 30 colleag)in the Senate could meet with him at any time.
T2A 12:5-8.

305. Sen. Seliger and his committee counsel, Doug Dastgived substantial bipartisan input from
the other senators and their staffs, including irippm members who represented majority minority
districts. That input result is reflected in numes instances in the enacted plan T2A 13:11-15:24.
306. After completion of the map but before its reletsthe public, Senator Seliger met in person
with 29 senators to show them the proposed digtratthad been drawn based on their input (and with
one by telephone). T2A 7:16-21.

307. Senator Shapiro, an Anglo Republican, was not pkkasth the new configuration of her
district in the proposed Senate plan. The endg&sthte District 8 was essentially the opposite luditw
she requested during the process. Shapiro Dieestirfiony (Doc. 137-4) { 3.

308. The plan was released to the public 48 hours poitine hearing on it, although Texas rules
only require one day’s notice prior to the hearii®gnate Rule 11.10, Public Notice of Committee
Meetings (adopted by 82nd Legislature).

309. Senator Davis spoke at the committee hearing, 4saweuring floor debate, after the plan was
passed by the committee. T2A 13:5-8; PX45. Bex&emator Davis was not a committee member,

she was not authorized to propose amendments tadpevhile it was before the committee. Instead,
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Senator Judith Zaffirini, who was a member of thenmittee, sponsored amendments on Senator
Davis’s behalf. T4A 87:17-22.

310. The committee substitute amendments proposed bgt&enaffirini on behalf of Senator
Davis were “drawn specifically and purposely [d@]jnclude more Hispanic and black voters than the
district that [Senator Davis] represent[s] now.AAT87:17-22.

311. The Senate passed the Senate redistricting plarralhcall vote of 29-2. It received broad,
bipartisan support in both committee and Senat& flotes. Ten Democratic senators (all of whom
self-identify as representing majority minoritytdists) voted for the plan; two (Sens. Davis anliskl
did not. T4A 11:2-16. The map could have passéuas few as two Democratic votes, T4A 11:2—
16; PX45 at A—-23, thus, concerns about the procagsg been lost to the Legislative Redistricting
Board cannot have been the basis for the supertyapbDemocratic votes in favor of the map.

312. Senator Davis is one of the most junior membetb®fTexas Senate. T4A 75:4—6.

313. In March 2011, during the legislative session, $@niéel Seliger and Doug Davis held a
meeting with Senator Davis, in which they broughtap of her existing district and asked her what
changes she would like to make. T4A 35:4-11, 3R932B 171:16-172:1.

314. Senator Dauvis first saw the draft of her new dision May 10, 2011. T4A 42:3—-4. Members
of the public attended a hearing on the proposeat8eedistricting plan on May 12, 2011 and gave
testimony regarding SD10. T4A 77:7-25; PX124.

315. Senator Zaffirini offered two amendments on beb&Benator Davis in a committee hearing
on May 12, 2011. Senator Davis laid out the (psgpl) maps in the amendments, which were
designated Plans S120 and S121. T4A 44:24-4%@h @ans increased the Latino and African—
American population in SD10d. at 45:10-11. Neither plan offered as an amendpreserved the

benchmark configuration of SD10d. at 79:12-14. One of the proposed amendments avas “
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demonstration map to demonstrate that a SectioaPaould have been drawn an opportunity district
from the urban core of Fort Worth into the urbarecof Dallas that would have satisfied the Sec#ion
requirements.”ld. at 45:13-17.

316. The Senate redistricting bill required the supjpdtivo thirds of the Senate, or 21 senators, to
reach the Senate floor. T4A 72:14-73:8. To getSbnate redistricting bill to the floor requirée t
support of all 19 Republican senators and at R&mocratic senators. T4A 73:9-74:2.

317. The members of the Senate had an incentive togoaesdistricting plan because they did not
want the Legislative Redistricting Board to redidne Senate districts. T4A 55:8-56:12. Once the
redistricting bill got to the floor, it only neededbare majority to pass. T4A 76:1-5. Thus theage
redistricting bill, once it reached the floor, didt require any Democratic votes to pass, and
Democratic senators did not have to vote for tlierborder to avoid the LRB. T2A 11:9-16.

318. Senator Ellis proposed that Democratic Senatoi$ tlea lawyers and ask in previous battles in
court or at the Justice Department on redistrictiiththis matter.” T4A 104:12—-20. After he sent a
letter to the Justice Department stating conceitistive Senate map, Senator Ellis spoke on the
telephone to representatives of the Justice Depattnhd. at 112:11-17. Senator Ellis testified that
“we were told by the lawyers that the Justice Depant and the court would understand, as long as
we made a record, why we voted agaihstid. at 103:5-7.

319. The alleged concerns about the enacted plan weémgreat enough to persuade any senators,
except for Senators Ellis and Davis, to vote agdhesplan. T4A 56:13-14, 103:2.

320. The goal of the Senate redistricting leadership pvagection of Republican voting strength,
T1B 144:8-21. Sen. Davis conceded that redistgds deeply partisan, and an exercise in which

“[e]verybody is trying to protect their district. T4A 71:12-72:4.
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321. The Senate map-drawer and counsel understoodttrelay between Sections 2 and 5 and the
Voting Rights Act. T1B 142:1-4.

322. Although the intent of the Texas Senate was partisethe end, the map passed the Senate on
a strongly bipartisan votdd.; T4A at 11:2-16; PX45 at A-23.

323. The evidence shows that the Texas Senate redisfyigkan was enacted for permissible race-
neutral purposes. The record does not contaireael of racially discriminatory purpose to rebuattth
showing. The Court therefore concludes that thea$&enate redistricting plan was not enacted with

a racially discriminatory purpose.
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