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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CELESTE TAYLOR, et. al., CIVIL ACTION NO. 06-CV-481
Plaintiffs,
JUDGE LANCASTER
V.

DAN ONORATO
Allegheny County Chief Executive, et al.,

Defendants.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW OF DEFENDANTS
SECRETARY PEDRO A. CORTES AND COMMISSIONER HARRY VANSICKLE*

! Operating under the exigencies, Commonwealth Defendants have done their best to
compile proposed findings of fact and conclusions of law for the Court. Commonwealth
Defendants reserve all rights to suggest to the Court that it make additional findings.
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PROPOSED FINDINGS OF FACT

Parties

1. Defendant Pedro A. Cortés is the Secretary of the Commonwealth of
Pennsylvania. He is the chief election official of the Commonwealth of Pennsylvania.

2. Defendant Harry VanSickle is the Commissioner of the Pennsylvania Bureau of
Commissions, Elections and Legislation.

3. The Bureau is a part of the Commonwealth of Pennsylvania’s Department of State

—an administrative department of the Commonwealth’s Executive Branch.

4. All Defendants are being sued in their official capacities.
5. None of the individual plaintiffs are visually impaired.
6. One or more of the Plaintiffs were aware that the Allegheny County Election

Board intended to purchase direct recording electronic (DRE) voting systems in late 2005.

The Help America Vote Act of 2002 (HAVA)

7. After the November 2000 Presidential election, Congress responded by passing
HAVA. HAVA was a culmination of Congress’s two-year effort to achieve reforms to improve
our country’s election system.

8. As it relates to this action, HAVA has two principal components — a funding
component and a voting systems standards component.

9. Section 102 of HAVA provides funding for states to replace punch card and lever
voting machines with voting systems that do not use punch cards or levers and meet the
requirements of HAVA § 301.

10.  To receive a payment under this program, the Commonwealth was required to

submit a notice to the General Services Administration (“GSA”) certifying, inter alia, that the



Case 2:06-cv-00481-GLL  Document 57  Filed 04/24/2006 Page 3 of 17

State would use the payment to replace punch card voting systems or lever voting systems used
in the State no later than the first federal election of 2006 — the May 16, 2006 general primary.

11. If the Commonwealth fails to meet this deadline, § 102(d) of HAVA (42 U.S.C. §
15302(d)) requires it to pay to the U.S. Election Assistance Commission (EAC) — the agency that
has inherited the program from the GSA under § 902(b)(4) of HAVA (42 U.S.C. § 15542(b)(4))
—an amount equal to the noncompliant precinct percentage of the funds provided to the
Commonwealth under the program.

12. The EAC has informed the Commonwealth that it has no authority to waive this
deadline.

13. The Commonwealth of Pennsylvania applied for section 102 funding on April 29,
2003, and received a sum of $22,916,952.00 from the GSA.

14, Of this amount, the Commonwealth has set aside $4,178,615.98 for Allegheny
County to replace its lever voting machines — an amount that the Commonwealth will be
required to return to the EAC if Allegheny County has not done so by May 16.

15.  The Commonwealth of Pennsylvania has informed Allegheny County that it will
receive $4,178,615.98 in Section 102 funding for the replacement of its lever voting machines.

16.  Section 301 of HAVA provides for certain minimum requirements for voting
systems used in federal elections after January 1, 2006.

17.  Section 301 requires, inter alia, that such voting systems shall: (1) “produce a
permanent paper record with a manual audit capacity” that “shall be available as an official
record for any recount conducted with respect to any election in which the system is used,” §
301(a)(2)(B), 42 U.S.C. § 15481(a)(2)(B); (2) “be accessible for individuals with disabilities,

including nonvisual accessibility for the blind and visually impaired, in a manner that provides
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the same opportunity for access and participation (including privacy and independence) as for
other voters,” § 301(a)(3)(A), 42 U.S.C. § 15481(a)(3)(A); and (3) “provide alternative language
accessibility pursuant to the requirements of section 203 of the Voting Rights Act of 1965,” §
301(a)(4), 42 U.S.C. § 15481(a)(4).

18.  Congress left the “specific choices on the methods of complying” with section
301 “to the discretion” of each State. 42 U.S.C. § 15485.

The Election Assistance Commission and Testing for HAVA Requirements

19. To assist each State in complying with the requirements of section 301, Congress
established the EAC. 42 U.S.C. § 15341.

20. The EAC does not have rulemaking authority or the power to “promulgate any
regulation.” 42 U.S.C. § 15329.

21. The power to enforce “the uniform and nondiscriminatory election technology
and administration requirements under” section 301 was expressly given to the Attorney General
of the United States. 42 U.S.C. § 15511.

22.  Congress contemplated that the EAC would have an advisory role in assisting
States to comply with section 301 by promulgating “voluntary guidance” and providing for the
testing and certification of voting systems.

23. Until the EAC provides voluntary guidelines and makes them effective, Congress
made it so “the most recent set of voting system standards adopted by the Federal Election
Commission prior to October 29, 2002 shall be deemed to have been adopted by the Commission
as of October 29, 2002 as the first set of voluntary voting system guidelines adopted under this

subpart.” 42 U.S.C. 8 15362(e).
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24.  Congress also contemplated that the EAC would eventually be responsible for
providing for “the testing, certification, decertification, and recertification of voting system
hardware and software by accredited laboratories.” 42 U.S.C. § 15371(a).

25. HAVA provides that until such time as the EAC provides for “the testing,
certification, decertification, and recertification of voting system hardware and software by
accredited laboratories under this section, the accreditation of laboratories and the procedure for
the testing, certification, decertification, and recertification of voting system hardware and
software used as of October 29, 2002 shall remain in effect.” 42 U.S.C.A. § 15371(d).

26.  The certification procedure in effect as of October 29, 2002, and in effect today,
involves the use of independent testing authorities that are accredited by the National
Association of State Election Directors (NASED) — a non-partisan trade association consisting of
election directors from the 50 states, the territories and the District of Columbia.

27. These independent testing authorities (ITAS) test voting systems against the 2002
Voluntary Voting System Standards.

28.  On December 13, 2005, the EAC adopted the 2005 Voluntary Voting System
Guidelines.

29.  The 2005 Voluntary Voting System Guidelines do not take effect until December
2007, at which time voting systems will no longer be tested against the 2002 Voluntary Voting
System Standards developed by the Federal Election Commission.

30.  On December 9, 2003, the Commonwealth of Pennsylvania established a state-
based administrative complaint procedure for violations of, inter alia, section 301 as required by

Section 402 of HAVA.
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The Secretary of the Commonwealth’s Certification Process

31. No “electronic voting system” — whether a direct recording electronic device
(DRE) or a paper ballot system that uses an electronic device to read or tabulate ballots — may be
used in any election in the Commonwealth unless it has been examined and approved by the
Secretary of the Commonwealth pursuant to sections 1105-A and 1107-A of the Election Code.

32. The Secretary of the Commonwealth may appoint an examiner to examine a
voting system for compliance with the Pennsylvania Election Code.

33. The Pennsylvania Election Code likewise provides that before any electronic
voting system is approved by the Secretary of the Commonwealth, it must first be “examined and
approved by a federally recognized independent testing authority” to see if “it meets any voting
system performance and test standards established by the Federal Government.” 25P.S. §
3031.5(a).

34.  After receiving confirmation that the voting system in question has been certified
(or is in the process of being certified) by an ITA, an examination is conducted in accordance
with Article XI-A of the Election Code, particularly sections 1105-A and 1107-A.

35.  The Secretary of the Commonwealth is responsible for determining whether an
electronic voting system “can be safely used by voters at elections as provided in this act and
meets all of the requirements” set forth in 25 P.S. § 3031.7.

36.  This examination also includes tests for the standards set forth in section 301 of
HAVA.

37. A blind employee of the Department votes on the system using its audio

component to test compliance with section 301(a)(3)(A) of HAVA.
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38. After the examination is completed, the appointed examiner recommends to the
Secretary of the Commonwealth whether or not the voting system should be certified.

39. This recommendation typically contains additional conditions and
recommendations for the voting system at issue, which the Secretary is not obliged to adopt, but
often does.

40. A “condition” placed upon a voting system is appropriate to remediate through
administrative means risks or deficiencies that have been observed in a voting system that are not
enough to warrant denial of certification.

41. The Pennsylvania Election Code specifically contemplates that there will be
required conditions issued along with the Secretary's certification report.

42. “Recommendations,” on the other hand, are used to ensure that the certification
process is one of continuing improvement.

The ES&S iVotronic DRE and Unity Election Management Software

43.  The ES&S iVotronic DRE version 9.1.3.0 and Unity Election Management
Software version 3.0 have been certified by the independent testing authority SysTest Labs, LLC
for compliance with the 2002 Voluntary Voting System Standards.

44.  Dr. Michael lan Shamos examined the ES&S iVotronic DRE version 9.1.3.0 and
Unity Election Management Software version 3.0 for compliance with the Pennsylvania Election
Code and HAVA on November 17-18, 2005 and subsequently recommended that the Secretary
of the Commonwealth certify them for use in elections in the Commonwealth of Pennsylvania.

45, Dr. Shamos concluded that the ES&S iVotronic DRE version 9.1.3.0 and Unity

Election Management Software version 3.0 were safe for use in elections in Pennsylvania.
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46. On December 22, 2005, the Secretary of the Commonwealth certified the ES&S
iVotronic DRE version 9.1.3.0 and Unity Election Management Software version 3.0 for use in
elections in the Commonwealth of Pennsylvania.

47. The ES&S iVotronic DRE version 9.1.4.1 and Unity Election Management
Software version 3.0.1.0 have been certified by the independent testing authority SysTest Labs,
LLC for compliance with the 2002 Voluntary Voting System Standards.

48. On March 26, 2006, Dr. Michael lan Shamos examined the ES&S iVotronic DRE
version 9.1.4.1 and Unity Election Management Software version 3.0.1.0, which had been
modified to account for an error in a previous version’s firmware. Dr. Shamos recommended
that the Secretary of the Commonwealth certify them for use in elections in the Commonwealth
of Pennsylvania.

49. Dr. Shamos concluded that the ES&S iVotronic DRE version 9.1.4.1 and Unity
Election Management Software version 3.0.1.0 were safe for use in Pennsylvania.

50.  On April 7, 2006, the Secretary of the Commonwealth issued an amended report
in which he certified the ES&S iVotronic DRE version 9.1.4.1 and Unity Election Management
Software version 3.0.1.0 for use in elections in the Commonwealth of Pennsylvania.

51. In his April 7, 2006 Amended Report, the Secretary stated that “All jurisdictions
implementing this system for use must comply with the conditions found in this report, previous
reports for the same system and any directives issued by the Secretary of the Commonwealth
regarding the use of this System, in accordance with Section 1105-A(a-b) of the Election Code,

25 P.S. § 3031.5(a-h).”
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52. The presence of "conditions” in the reports of the Secretary or his designated
examiner as to the iVotronic and M650 are not improper and do not mean that those systems
failed the Secretary’s certification process or should have failed the certification process.

53.  There are 35 counties in the Commonwealth of Pennsylvania that plan to use the
ES&S iVotronic DRE in the May 16, 2006 primary election.

54. More than 100 counties around the country have made successful transitions to an
iVotronic system.

55. In Pasco County, Florida, iVotronic and M650 systems have been used since
2002; there have been less than a dozen failures of iVotronic units, and no votes have been lost
as a result.

56. Plaintiffs, individually or collectively, have not filed any complaint regarding
alleged Title 111 violations with the state-based HAVA administrative complaint procedure.

57. Plaintiffs have not requested that the Secretary of the Commonwealth reexamine
the ES&S iVotronic or the ES&S M650.

58.  The conditions in the Secretary's certification reports for the ES&S iVotronic and
M650 that can be satisfied at this date have been satisfied.

Training and Education in the Operation and Use of the ES&S I\VVotronic

59.  Allegheny County officials are engaged in an intense educational campaign to
ensure that voters and poll workers will be adequately prepared for the May 16, 2006 general
primary.

60.  Allegheny County will provide training on the use of the ES&S iVotronic to

approximately 5,500 election officers and poll workers.
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61. Beginning on April 20 and ending on May 12, Allegheny County employees and
ES&S officials will hold at least 40 intense training sessions (of at least 2 %2 hours each) to
educate the county’s poll workers. These training sessions will be conducted in at least eight
locations throughout Allegheny County. Each session will include specific directions of the
procedures for opening and closing polling places, detailed operational instructions of the ES&S
iVotronic and the M650, and an emphasis on accommodations for disabled voters. Training
capacity for each session is up to 400 individuals.

62. From April 29 to May 12, county employees will host demonstration sessions of
the ES&S iVotronic at more than 100 locations throughout Allegheny County.

63. The Allegheny County website contains an interactive demonstration of the ES&S
iVotronic, a training video of how to use the voting system, and a pdf file of the ES&S brochures
explaining how to use the voting system. A demonstration video of the ES&S iVotronic will
also be available on Comcast On-Demand.

64. Beginning on April 20, 2006, there will be daily weekday demonstrations of the
ES&S iVotronic at the Allegheny County Courthouse from 8 a.m. to 4 p.m.

65.  Allegheny County and ES&S plan to train a group of troubleshooters, each
responsible for 10 different polling sites, who can respond quickly if any of the ES&S machines
have technical problems on election day. One cell phone will be given to each Judge of
Elections so that he/she can directly contact the assigned troubleshooter in the event that there is
a problem.

66.  Allegheny County has a plan to conduct voter outreach sessions — from April 29

to May 12 — geared toward senior and disabled groups, to familiarize the public with voting on

10
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the new electronic voting systems. Sixty-five county employees have already been trained to use
these systems and will provide this outreach.

67. Allegheny County is developing a direct mail piece that will be sent to all County
residents to familiarize them with the new electronic voting systems.

68. Informative brochures on how to vote on the new electronic voting systems are
being placed at bus stops and T stops.

The Upcoming Election In Allegheny County

69. There is insufficient time for Allegheny County to retrieve its lever voting
machines from storage, prepare them for use, test them, and deliver them to precincts in time for
the May 16, 2006 general primary election.

70. If Allegheny County does not replace its lever voting machines in time for the
May 16, 2006 general primary, Section 102 of HAVA provides that it shall forfeit the
$4,178,615.98 in federal funding specifically set aside for the replacement of lever voting
machines.

71.  Allegheny County's present situation is really not remarkable, and Allegheny
County by no means is alone in the stage of its preparation for the May 16 primary. Many
counties are similarly situated.

72.  The educational efforts of Allegheny County for voters and poll workers are

adequate.

The Equities

73. Plaintiffs are not sufficiently likely to experience irreparable harm to justify entry
of the requested injunction.
74. If Plaintiffs are granted relief, there will be substantial harm to the

Commonwealth Defendants.

11



Case 2:06-cv-00481-GLL  Document 57  Filed 04/24/2006 Page 12 of 17

75. If Plaintiffs’ relief is granted, it would be against the public interest.

PROPOSED CONCLUSIONS OF LAW

1. Plaintiffs' burden is a heavy one, requiring them to show a likelihood of success
on the ultimate merits and that they will be irreparably harmed.

2. The trial court should also consider the possibility of harm to other interested
persons from the grant or denial of the injunction, as well as harm, if any, to the public interest.

3. Plaintiffs' claims under HAVA Section 301 may not be enforced through private
litigation.

4. There is no private right of action pursuant to HAVA.

5. HAVA does not provide for a private action, even through Section 1983, 42
U.S.C. § 1983.

6. The ES&S iVotronic and Unity Software that is planned for use in Allegheny
County complies with HAVA.

7. HAVA section 301(a)(3) does not presently require "sip and puff” technology.

8. The ES&S M650 that is planned for use in Allegheny County complies with
HAVA.

9. Lever voting machines do not comply with the HAVA Section 301(a)(2).

10. Lever voting machines do not comply with HAV A Section 301(a)(3).

11.  Lever voting machines do not provide disabled individuals with the same
opportunity for access (including privacy and independence) as other voters.

12. Lever voting machines do not comply with HAV A Section 301(a)(5).

13.  Lever voting machines do not have a tested error rate that falls below the standard

articulated in HAVA and Section 3.2.1 of the 2002 Voluntary Voting System Standards.

12
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14, Plaintiffs do not have a substantial likelihood of succeeding on the merits of their
claims under the Americans with Disabilities Act and the Rehabilitation Act.

15. Plaintiffs McWilliams and Robertson cannot prove that they have been
discriminated against on the basis of their disabilities.

16. Plaintiffs’ claims are speculative and are not ripe for adjudication.

17. Plaintiffs Section 1983 Constitutional claims are too speculative to justify the
entry of the relief sought.

18. Plaintiffs' cannot sustain any of their Section 1983 Constitutional claims, since the
Court should abstain from deciding them.

19. Plaintiffs” due process claims are speculative, and thus they are not likely to
succeed on the merits thereof.

20. Plaintiffs' due process claims are infirm because they do not go beyond the
ordinary dispute over the counting and marking of ballots.

21. Plaintiffs' due process claims are infirm because Pennsylvania provides a fully
adequate state corrective process to address them.

22, Plaintiffs” equal protection claims are too speculative and thus they are not likely
to succeed on the merits thereof.

23.  The Commonwealth's certification process for electronic voting systems does not
burden Plaintiffs' right to vote.

24, Pennsylvania provides a comprehensive, politically neutral system for certifying

voting systems under section 1105-A(b) of the Election Code, 25 P.S. § 3031.5(b).

13
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25. Plaintiffs' equal protection claim is subject to rational basis review, because it
essentially challenges the Secretary of the Commonwealth's process for certifying voting
systems.

26.  The Court should not second-guess the certification decisions of the Secretary.

27. The Court should review the Secretary's certifications for abuse of discretion.

28. The Plaintiffs, individually and collectively, failed to exhaust administrative
remedies.

29. Plaintiffs' are not entitled to the requested relief because they failed to exhaust
administrative remedies.

30. Plaintiffs' are not entitled to the requested relief pursuant to the doctrine of laches.

31. Plaintiffs' claims are barred by the doctrine of laches.

32, Pennsylvania law provides adequate avenues for redress of the grievances of
Plaintiffs with respect to both HAVA and Pennsylvania's certification of electronic voting
systems.

BARBARA ADAMS

General Counsel

By:_/s/ Gregory E. Dunlap
Gregory E. Dunlap
Deputy General Counsel
PA ID No. 38785

Office of General Counsel
333 Market Street, 17" Floor
Harrisburg, PA 17120

(717) 783-6563
gdunlap@state.pa.us

HANGLEY ARONCHICK SEGAL &
PUDLIN
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By: /s/ Mark A. Aronchick
Mark A. Aronchick
PA ID No. 20261
Alan C. Promer
PA ID No. 81006 (admitted pro hac vice)
Shawn A. Weede
PA ID No. 90402 (admitted pro hac vice)
Sozi P. Tulante (admitted pro hac vice)
PA ID No. 202579
One Logan Square
18th & Cherry Street
27th Floor
Philadelphia, PA 19103-6933
(215) 568-6200
maronchick@hangley.com
apromer@hangley.com
sweede@hangley.com
stulante@hangley.com

Counsel for Defendant Pedro A. Cortés,
Secretary of the Commonwealth and
Defendant Harry VanSickle, Commissioner
of the Pennsylvania Bureau of
Commissions, Elections and Legislation
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CERTIFICATE OF SERVICE

I hereby certify that on April 24, 2006, | caused a true and correct copy of the foregoing
Proposed Findings of Fact and Conclusions of Law of Defendants Secretary Pedro A. Cortés

And Commissioner Harry VanSickle to be served by electronic mail on the following:

Harry Litman Thomas J. Farrell

Litman Law Firm Jay K. Reisinger

One Oxford Centre Valerie A. Antonette

301 Grant Street Reich, Alexander, Reisinger & Farrell, LLC
34™ Floor Suite 1000 — Koppers Building

Pittsburgh, Pennsylvania 15219 436 Seventh Avenue

(412) 456-2000 Pittsburgh, Pennsylvania 15219-1827
harry.litman@verizon.net (412) 391-3700

tfarrell@reichalexander.com
jreisinger@reichalexander.com
vantonette@reichalexander.com

Gregory M. Harvey Norman I. Eisen
Montgomery, McCracken, Walker & | Eleanor H. Smith

Rhoads, LLP Zuckerman Spaeder LLP

123 South Broad Street 1800 M Street, N.W.
Philadelphia, Pennsylvania 19109-1099 | Suite 1000

(215) 772-7684 Washington, D.C. 20036-5802
gharvey@mmwr.com (202) 778-1800

neisen@zuckerman.com
esmith@zuckerman.com

Martin S. Himeles, Jr. Elliot M. Mincberg

Cyril V. Smith People For the American Way Foundation
Zuckerman Spaeder LLP 2000 M Street N.W. #400

100 East Pratt Street Washington, D.C. 20036

Suite 2440 (202) 467- 4999

Baltimore, Maryland 21202 emincberg@pfaw.org

(410) 332-0444
mhimeles@zuckerman.com
csmith@zuckerman.com
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Michael Wojcik, Esquire Richard Delheim

Solicitor Chris Herren

Allegheny County Law Department Voting Section

300 Fort Pitt Commons Civil Rights Division

445 Fort Pitt Blvd Room 7254 - NWB

Pittsburgh, PA 15219 Department of Justice

mwojcik@county.allegheny.pa.us 950 Pennsylvania Ave., N.W.
Washington, D.C. 20530
Richard.Dellheim@usdoj.gov
Chris.Herren@usdoj.gov

By: /s/ Mark A. Aronchick
Mark A. Aronchick




