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STATEMENT OF ISSUE PRESENTED

Whether the Ohio Secretary of State is in violation of the National Voter Registration Act
of 1993, 42 U.S.C. §§1973gg to 1973gg-10, by directing that Ohio County Boards of Elections
shall not process voter registration application forms submitted to state offices in person when

those forms do not provide the applicant’s driver’s license number or the last four digits of his

social security number?

INTRODUCTION

This year, tens of thousands of Ohio citizens have sought to register to vote in the
November presidential and congressional elections by filling cut an official state voter-
registration form and submitting it, in person, to a state office. Having taken this essential step
of registering, these citizens believe that they had done all that was necessary to exercise their
fundamental right to participate in the democratic process, and that all was left for them to do
was to show up at the polls in November and cast their vote. It turns out, however, that scores of
these in-person voter registration applications never were processed in the first place because of
an unlawful directive issued by the Defendant (of which the Plaintiffs only became aware last
week). As a result of this directive, come election day, large numbers of Ohio citizens will find
out that they are not on the voter registration rolls and are ineligible to vote.

In his directive, the Defendant ordered that Ohio County Election Boards shall not
process any application filed with state offices in person that fails to include the information
specified in “Box 10” on the state voter registration application form, which calls for the
applicant to submit either his driver’s license number or last four digits of his social security

number. Furthermore, the directive says that applicants will not even be permiited to complete
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Box 10 at the polls on the election day; instead, they will be turned away and sent home. By
contrast, a citizen who failed to complete Box 10 on the voter registration application form but
who mailed his form to a state office will be allowed to fill in Box 10 at the polls on election day.

The Defendant’s “Box 10” policy announced in his directive to the County Boards of
Elections violates the National Voter Registration Act (“NVRA”), which seeks to promote the
exercise by citizens of their right to vote by facilitating voter registration. Under the NVRA, a
state may not reject a voter registration application on the grounds that the applicant failed to
provide information beyond that which is “necessary to enable the appropriate State election
official to assess the eligibility of the applicant and to administer voter registration and other
parts of the election process.” 42 U.S.C. § 1973gg-7(b)(1). The Defendant’s Box 10 policy
flunks this test, because it conditions the right to vote on the submission of information that 1S
unnecessary to enable the Defendant to assess voter eligibility and administer voter registration.
Indeed, the Defendant’s has directed County Boards of Election to process voter registration
forms mailed to state offices (rather than submitted in person) that do not include the information
provided in Box 10, but that otherwise are complete. This treatment of mailed-in applications
indicates that the Defendant has sufficient information to assess eligibility and administer the
Ohio voter registration system even without the information required by Box 10

The Defendant maintains that his Box 10 policy is dictated by the Help America To Vote
Act of 2002 (“HAVA™). That is not so. To the extent that HAVA requires information of the
sort contemplated by Box 10, that statutory mandate does not apply to Ohio at this time because
of a waiver under HAVA that the State of Qhio has received from the federal government.

To remedy the Defendant’s violation of the NVRA, the Plaintiffs are seeking a

preliminary injunction that would order the Defendant to direct Ohio County Election Boards to
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process voter registration applications of in-person registrants who have not filled in Box 10, and
thereby to treat as eligible all Ohio citizens whose in-person applications have not been
processed under the Defendant’s Box 10 policy to date. The order would also require the
Defendant going forward, to direct Ohio County Election Boards to process in-person voter
registration applications, submitted after the date of the order, on which Box 10 is not completed.

Election day is a little more than two weeks away. Unless a preliminary injunction 18
granted, scores of citizens of this state will be disenfranchised. As a nation, we learned during
the 2000 presidential election that every vote really does count. But if the Defendant’s Box 10
policy is allowed to stand, many votes will never be counted because citizens who sought to cast
them and who are otherwise eligible to vote under federal and state law will be barred from

voting. That is not the way that our democracy is supposed to operate.

THE FEDERAL STATUTORY BACKDROP

L The NYRA.

The NVRA was designed to “increase the number of eligible citizens who register to
vote,” “enhance[] the participation of eligible citizens as voters in elections for Federal office,”
and “promote the exercise” of the right to vote. 42 U.S.C. §§ 1973gg(a)(2), (b)(1)~(2). It
requires state election officials to establish procedures to facilitate the acceptance of in-person
applications for the registration of voters in Federal elections. 42 U.S.C. § 1973gg-2(a)(3). With
respect to in-person registration, the NVRA states that cach location designated for acceptance of
registration applications must “[d]istribut[e] . . . mail voter registration application forms.” 42
U.S.C. § 1973gg-5(4)(A)(i). The NVRA mandates that any State location designated for in-

person completion or submission of voter registration forms must “[ajccep[t] . . . completed
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voter registration application forms for transmittal to the appropriate State election official.” 42
U.S.C. § 1973gg-5(a)(4)(A)(ii).

Under the NVRA, state election officials may develop and use their own state-specific
voter registration forms for federal elections, provided that those forms contain all the eligibility
information mandated by the NVRA. 42 U.S.C. § 1973gg-4(a)(2). The NVRA does not
authorize a State to condition eligibility for in person voter registration on the applicant’s
provision of his driver’s license number or the last four digits of his social security number, or
alternatively, an indication that the application does not possess any such number. The NVRA
also makes plain that state-issued voter registration applications “may require only such
identifying information (including the signature of the applicant) and other information
(including data relating to previous registration by the applicant), as is necessary to enable the
appropriate State election official to assess the eligibility of the applicant and to administer voter
registration and other parts of the election process.” 42 U.S.C. § 1973gg-7(b)(1) (emphasis
added).

II. HAVA,

Like the NVRA, HAVA seeks to facilitate voting procedures. Sequoia Voting Sys. Inc, v.
Ohio Secretary of State, 796 N.E.2d 598 (Ohio 2003). Among other things, HAV A obligates
states to set up a computerized statewide voler registration system. HAVA provides that, in
carrying out that requirement, states must not accept “an application for voter registration for an
election for Federal . . . unless the application includes (I) in the case of an applicant who has
been issued a cwrrent and valid driver’s license, the applicant’s driver license number; or (II) . . .
the last four digits of the applicant’s social security number.” 42 U.5.C. § 15483(a)(5)(A).
States were to have complied with the computerized statewide voter registration requirements of

HAVA “on or after January 1, 2004.” 42 U.S.C. § 15483(d)}(1)(A). However, HAVA also
4
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provides that a state could receive a waiver from the federal Election Assistance Commission
(“EAC”) if it certified to the EAC that, for good cause, it could not comply with the requirements

in the time specified in HAVA. 42 § U.S.C.15483(d)(1)(B).

OHIO LAW AND THE DEFENDANT’S “BOX 10” POLICY

Ohio law provides that an applicant to vote “shall be entitled to be registered” if he (1)
“will be of the age of eighteen years or more at the next ensuing November election; (2) “is a
citizen of the United States”; and (3) “continues to reside in the precinct until the next election”
for at least 30 days. Ohio Rev. Code §§ 3503.7,3503.6. It requires the Defendant to “prescribe
the form and content of the registration” form, which “shall set forth the cligibility requirements
needed to qualify as an elector and meet the requirements of the National Voter Registration Act
of 1993.” Ohio Rev. Code § 3503.14. Where an applicant completes or submits a registration
form in person, Ohio statutes do not condition eligibility on provision of the applicant’s driver’s
license number or the last four digits of his social security number.

Defendant has designed and issued a voter registration application form that Ohio citizens
may use to register for the November 2, 2004 presidential and congressional elections in Ohio
(“Ohio form”), as well as for the state elections occurring on that date. Appendix to Motion for
Preliminary Injunction, Exhibit A [hereinafter “App. Exh.—]. Box 1 of the Ohio form asks the
applicant to state whether he is a U.S. citizen. Box 2 asks whether the applicant wili be 18 years
old before the next general election. Boxes 3 through 8 ask for the applicant’s name and address.
Box 9 asks for the applicant’s birthday. Box 10 asks for the applicant’s driver’s license number
or the last four digits of his social security number. Specifically, Box 10 states: “Ohio driver's

license No. OR last 4 digits of Social Security No. (required).” fd. Box 14 asks for the signature
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of the applicant, attesting to the accuracy of the information provided in the form, under penalty
of state criminal law.'

In a December 31, 2003 memorandum issued by Defendant’s office to Ohio County
Boards of Elections, Defendant directed that, with respect to any individual who submits a voter
registration application form in person at a county board office, a public library, a Department of
Motor Vehicle office, or any other locations accepting such forms, “the application cannot be
accepted if Box 10 is not completed],] unless the applicant” states that he does not possess the
requisite information and writes “None” in that space. See Memorandum from Dana Walch,
Director of Election Reform, to County Boards of Elections, Dec. 31, 2003, at 2, App. Exh. B.
Furthermore, the directive says that those in-person applicants will not be permitted to complete
Box 10 at the polls on the election day. 7d. By contrast, a citizen who failed to complete Box 10
on the voter registration application form but who mailed his form to a state office will be
allowed to {ill in Box 10 at the polls on election day. /d.

The Ohio County Boards of Elections must adhere to the voter registration directives of
the Secretary of State’s office. See generally O.R.C. 3105.05. In light of the Defendant’s
directive regarding Box 10 on the Ohio form, the Lucas County Board of Elections has declined
to process approximately 125 voter registration forms on the grounds that the form did not
include the information called for in Box 10 or did not include the word “None” in that space.
Declaration of Paula Hicks-Hudson [hereinafter “Hicks-Hudson Dec.”] 4 --. All told, there are
88 countics in Ohio, some of which are larger than Lucas County.” Given the practice by the

Lucas County Board of Elections, it is fair to assume that many thousands of voter registration

! Boxes 11 through 13 ask for information that is either voluntary or required only in certain
circumstances.

? hitp://www.dot.state.oh.us/map1/cntymap. HTM.
6




Case 3:04-cv-07646-JGC  Document 2-1  Filed 10/15/2004 Page 12 of 23

forms statewide likewise have not been processed by other County Board of Elections for failure

to include the information called for in Box 10 or failure to include the word “None” in that

space.’

The Defendant has taken the position that his “Box 10” policy is required by HAVA.
App. Exh. B, at 1 (noting that directive reflects an interpretation of HAVA). But Ohio has
applied for and been granied a waiver by the EAC from compliance with the computerized
statewide registration requirements of HAVA, including the requirement that state voter
registration forms seek the applicant’s driver’s license number or the last four digits of his social
security number. App. Exh. E. In short, the information specified in Box 10 of the Ohio form is

not required in Ohio at this time.

ARGUMENT

In reviewing a request for a preliminary injunction, the Court must consider four factors:
(1) the likelihood that the party seeking the preliminary injunction will succeed on the merits of

its claim; (2) whether the party seeking the injunction will suffer irreparable harm without the

3 The Ohio Voter Registration Business Procedures Manual issued by Defendant defines an “in-
person” registrant as “any voter registration that is not a registration by mail.” App., Exh. C,
section 2.1.2, at 5. In light of that definition, the Defendant’s office has taken the position that
all voter registration forms delivered to state offices by third party voter registration
organizations that are seeking to register voters in Ohio shall be treated as “in person.” E-mail
from Keith Scott, Ohio Secretary of State’s Office to David Sullivan, Ohio Democratic
Coordinated Campaign, Sept. 24, 2004, App. Exh. D. It is estimated that more than 240,000
Democratic voter registration forms have been collected by voter registration organizations. Carl
Weiser, First-Time Voters Have Chance To Play Big Role, Cincinnati Enquirer, Oct. 11, 2004
("[G]roups like America Coming Together and the political parties claimed to have registered
millions; ACT claims to have registered 85,000 new voters in Ohio alone.")

Craig Gordon, Voter Registration: Taking the Campaign to the Streets, Newsday, Sep. 27, 2004
("A single group called Project Vote has registered almost as many people in heavily Democratic
low-income and minority Ohio neighborhoods as the entire Bush-Cheney effort - 157,700 for
Project Vote, compared to the Republicans' 174,600 - and that doesn't include America Coming
Together's 87,000 registrations, plus efforts by unions and other Democratic groups.”).

7
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injunction; (3) the probability that granting the injunction will cause substantial harm to others;
and (4) whether the public interest is advanced by the issuance of the injunction. See Rock &
Roll Hall of Fame & Museum, Inc. v. Gentile Prods., 134 F.3d 749, 753 (6th Cir.1998);
Washington v. Reno, 35 F.3d 1093, 1099 (6th Cir. 1994); In re Delorean Motor Co., 755 F.2d
1223, 1228 (6th Cir. 1985). These are factors to be balanced; they are not absolute prerequisites
that must be met. See Washington, 35 ¥.3d ﬁt 1099. Applying the factors here, Plaintiffs are

entitled to injunctive relief.

L PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS OF THEIR
CLAIM THAT DEFENDANT’S “BOX 10” POLICY VIOLATES THE NVRA,

A. The Defendant’s Box 10 Policy Violates the NVRA and is Not Compelled by
HAVA.

The Plaintiffs’ claim under the NVRA is simple and straightforward. Under the NVRA,
state election officials may develop and use their own state-specific voter registration forms for
federal elections, provided that those forms contain all the eligibility information mandated by
the NVRA. 42 U.S.C. § 1973gg-4(2)(2). The NVRA does not authorize a State to condition
eligibility for in person voter registration on the applicant’s provision of his driver’s license
number or the last four digits of his social security number, or alternatively, an indication that the
application does not possess any such number. Rather, the NVRA makes plain that state voter
registration applications “may require only such identifying information (including the signature
of the applicant) and other information (including data relating to previous registration by the
applicant), as is necessary to enable the appropriate State election official to assess the eligibility
of the applicant and to administer voter registration and other parts of the election process.” 42
U.S.C. § 1973gg-7(b)(1) (emphasis added).

The Defendant has violated that command of the NVRA by issuing a directive that Ohio

County Election Boards shall not process any application filed with state offices in person that
8
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fails to include the information specified in “Box 10” on the state voter registration application
form, which calls for the applicant to submit either his driver’s license number or last four digits
of his social security number. The information required in Box 10 is not “necessary to enable the
[Defendant] to assess the eligibility of the applicant and to administer voter registration and other
parts of the election process.” 42 U.S.C. § 1973gg-7(b)(1). The information required by other
boxes - for example, the applicant’s name, address, birthday, and whether she is a U.S. citizen --
can more than adequately enable the Defendant to assess eligibility and administer voter
registration. Indeed, the Defendant has directed County Boards of Election to process voter
registration forms mailed to state offices (rather than submitted in person) that do not include the
information provided in Box 10, but that otherwise are complete. Id. This treatment of mailed-
in applications suggests that the Defendant has sufficient information to assess eligibility and
administer the voter registration system even without the information required by Box 10.*
Defendant’s contention that its Box 10 policy is mandated by HAVA is wrong. To be
sure, as part of the computerized voter registration requirements of HAVA, states are not to
accept “an application for voter registration for an election for F ederal . . . unless the application
includes (I) in the case of an applicant who has been issued a current and valid driver’s license,
the applicant’s driver license number; or (I} . . . the last four digits of the applicant’s social
security number.” 42 U.S.C. § 15483(a)(5)(A). But HAVA also provides that a state could
receive a federal waiver from those requirements if it certified to the EAC that, for good cause, it

could not comply with the requirements in the time specified in HAVA. 42

4 The Defendant’s directive states that applicants who mailed in their voter registration forms but
failed to complete Box 10 on the Ohio form shall be permitted to fill in Box 10 at the polls on
election day. App. Exh. B. There is no reason that the Defendant could not adopt the same
policy with respect to in-person applications that do not include the information required by Box
10.
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U.S.C.15483(d)(1)(B). Ohio has sought such a waiver, and it has reccived one. App. Exh. E.
Simply put, the requirements of HAVA that the Defendant invokes to justify his Box policy are
not in force in Chio right now; thus, the information specified in Box 10 of the Ohio form is not
mandated by HAVA at this time.

B. The NVRA’s Mandates Are Enforceable Through Section 1983.

Section 1983 of Title 42 of the U.S. Code creates a cause of action against any person
who, acting under color of state law, abridges rights created by the Constitution or laws of the
United States. See Maine v. Thiboutot, 448 U.S. 1, 4-8 (1980). To be enforceable under Section
1983, a federal statute must confer individual rights upon a class of beneficiaries with
individually focused “rights-creating” language. See Gorzaga Univ. v. Doe, 536 U.S. 273, 286-
87 (2002). Once a plaintiff demonstrates that a statute confers an individual right, the right is
presumptively enforceable by Section 1983, unless the party objecting to such enforcement can
show “by express provision or other specific evidence from the statute itself that Congress
intended to foreclose such private enforcement.” Wright v. City of Roanoke, 479 U.S. 418, 423
(1987).

There is no question that, in enacting the NVRA, Congress “intended to confer individual
rights upon a class of beneficiaries.” Gonzaga Univ., 536 U.S. at 285, The NVRA expressly
authorizes private parties to bring suit to enforce the mandates of the statute. 42 U.S.C.

§ 1973gg-9. See Assoc of Community Organizations for Reform Now v. Miller, 129 F.3d 833 (6™

Cir. 1997).°

* The NVRA requires a private party to notify the state of an alleged violation of the statute prior
to filing suit. 42 U.S.C. § 1973gg-9(b)(1). If the violation occurred within 30 days before the
date of an election, however, the private party need not provide such notice. 7d. § 1973gg-
9(b)(2). Here, the Plaintiffs did not become aware of the Defendant’s Box 10 policy until earlier
this month. Nevertheless, the Defendant was notified, by an email addressed to the HAVA
Attorney in the Elections Division of his office, that the policy violated the NVRA, and the

10
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C. This Case Is Justiciable.

The Plaintiffs action is justiciable. They have standing to challenge the Defendant’s Box

10 policy, both on their own behalf and on behalf of their members. The Plaintiffs’ claims also

are ripe for review.

1. The Plaintiffs Have Standing to Bring Claims on Behalf of Democratic
Voters and on Their Own Behalf.

The Plaintiffs enjoy standing under any one of three distinct theories. First, the Plaintiffs
possess associational standing to assert the injuries of their members, Democratic voters in Ohio,
Second, the Plaintiffs may assert third-party party standing on behalf of the same voters. And
third, the Plaintiffs enjoy standing in their own right to assert the injuries inflicted upon them by
Defendant’s illegal policy. Either of these theories is sufficient to sustain this suit.

A. The Plaintiffs Enjoy Associational Standing.

“[Aln association may have standing solely as the representative of its members.” Warth
v. Seldin, 422 U.S. 490, 511 (1975). To invoke this basis for standing, an organization must
demonstrate that “(a) its members would otherwise have standing to sue in their own right; (b)
the interests it seeks to protect are germane to the organization's purpose; and (c) neither the
claim asserted nor the relief requested requires the participation of individual members in the

lawsuit.” Hunt v. Washington State Apple Advertising Comm'n, 432 U.S. 333, 343 (1977).°

Plaintiffs filed suit only after the Defendant failed to respond. A copy of that email is included
in the Appendix as Exhibit D.

6 Courts have held that a political party may invoke this basis for standing. See, e.g., Osirom v.
O’Hare, 160 F. Supp. 2d 486, 492 (S.D.N.Y. 2001) (holding that a political party enjoyed
associational standing on the basis of voters’ injuries); Smith v. Boyle, 959 F. Supp. 982, 986
(C.D. IIl. 1997) (same).
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The Plaintiffs satisfy each of these elements. First, as the attached declarations make
clear, a large number of Democratic Ohio voters have been illegally denied the opportunity to
register in accordance with the mandates of federal law as a result of Defendant’s Box 10 policy.
Such voters have therefore clearly suffered injury in the denial of their registrations and face
immmmHMMymmemmmﬂaMHmdmmdeOHMhﬁ@Howm;ﬂmwvmﬂs
therefore “would otherwise have standing to sue in their own right.” Hunt, 432 U.S. at 343.

Second, the interests the Plaintiffs seek to protect are not only “germane to the
organizations’ purpose,” they are the very reason for the Plaintiffs’ existence. /d. The Plaintiffs
exist in order to foster and promote the voting by Ohio citizens for Democratic candidates.
Protection of the rights abridged by Defendant’s Box 10 policy plainly implicates the Plaintiffs’
core goals.

Third, this lawsuit does not require the participation of any individual Democratic voter.
See id. The challenge here is to a specific policy that affects such injured voters in a uniform
way — denying the right to register and vote because of a fajlure to provide information that is
not necessary under the NVRA. The individual circumstances of particular Democratic voters
who are injured by this policy in no way affects the basis for the challenge or the nature of the

relief sought.
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B. The Plaintiffs Enjoy Third-Party Standing.

A plaintiff may also assert the rights of third parties when the plaintiff has stated an
injury in fact; has a close relation to the third party; and the third party’s ability to assert his own
interesis is hindered. See Powers v. Ohio, 499 U.S. 400, 410-11 (1991); see also, e.g., Tesmer v.
Granholm, 333 F.3d 683 (6th Cir. 2003); United v. Ovalle, 136 F.3d 1092, 1102 (6th Cir. 1998).
The Plaintiffs qualify for third-party standing under this test.

First, as explained above, the Defendant’s directive that County Boards of Elections
should not process in-person voter registration applications under the Box 10 policy has caused
injury to the Plaintiffs because large numbers of potential votes for Democratic candidates will
never be cast. Second, Democratic voters have chosen to associate themselves with the Plaintiffs
by voting in the Democratic Party’s previous primary elections, see Ohio Rev. Code Ann. §
3503.23, and by voting for the Party’s nominees in the general elections. See, e.g., Northampton
County Democratic Party v. Hanover Township, -- F. Supp.2d --, 2004 WL 887386 (E.D. Pa.
Apr. 26, 2004) (holding that the Democratic Party had third-party standing to represent interests
of the general electorate); see also Pennsylvania Psychiatric Society v. Green Spring Health
Services, Inc., 280 F.3d 278, 288 n. 10 (3d Cir. 2002) (“candidates for public office may be able
to assert the rights of voters”); Walgren v. Board of Selecimen of Amherst, 519 F.2d 1364, 1365
n.1 (1st Cir. 1979) (same). Third, individual voters themselves are hindered from bringing a
challenge under the NVRA to the Defendant’s Box 10 policy. A citizen of Ohio whose voter
registration application was collected by a voter registration organization and delivered to a state
office by that organization is plainly injured, both immediately and imminently,” but he or she

cannot know today that her voter registration application has not been processed because of a

7 For the magnitude of this problem, see n. 3, supra.
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failure to complete Box 10. Indeed, that citizen will only learn that her application has meet that
fate when she turns up at the polls on election day and is unceremoniously told to go home
because she is ineligible to vote. See Carey v. Popuiation Servs., Int’l, 431 U.S. 678, 684 n.4
(1977) (third-party standing is appropriate where third party cannot assert his own interests).

C. The Plaintiffs Enjoy Standing on Their Own Behalf,

The Plaintiffs also may assert claims on their own behalf. The Defendant’s actions will
cause serious injury to the Plaintiffs that equitable relief granted by this Court will redress. See
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (to establish standing, plaintiff must
demonstrate injury in fact, causation, and redressability). Specifically, the Plaintiffs have a
strong interest in seeing that votes for Democratic candidates in the upcoming election are
maximized. Indeed, as explained above, this is the reason for the Plaintiffs’ existence. The
Plaintiffs can accomplish this objective by assuring that the results of the election reflect the
preferences of all Ohio voters who sought to register and, who, as registered voters, would cast
their ballots for Democratic candidates.

The Court can redress the Plaintiffs’ injury by granting injunctive relief in the form of an
order requiring Defendant to direct Ohio County Boards of Election (i) to process in-person voter
registration applications on which Box 10 has not been completed, and to treat as eligible to vote
in the November 2, 2004 election all Ohio citizens whose in-person applications have been
rejected under the Defendant’s Box 10 policy prior to the date of the order, and (ii) going
forward, to process in-person voter registration applications submitted after the date of the order
on which Box 10 is not completed. This relief can be granted because, at least in Lucas County
and presumably elsewhere, the County Board of Elections retains the in-person voter registration

forms that have not been processed for failure to include the information specified in Box 10 on
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the state voter registration application form. Thus, the Board knows the names of those persons
whose applications were rejected on that ground. Hicks-Hudson Dec. § .

2. The Issues Are Ripe for Adjudication.

This case is fully ripe for adjudication. Concrete injury is certain to befall Plaintiffs and
their members if the Defendant’s Box 10 policy remains in place. See Pierce v. Society of
Sisters, 268 U.S. 510, 536 (1925). Many of Plaintiffs’ members who are eligible and registered
to vote will be tured away from the polls, and the votes lost will never be recovered.

Furthermore, this case turns largely on pure legal issues and requires no extensive factual
development. See Pacific Gas & Elec. Co. v. State Energy Resources Conserv. & Devel. Comm.,
461 U.S. 190, 201-02 (1983); Duke Power Co. v. Carolina Environmental Study Group, Inc.,
438 U.S. 59, 81-82 (1978). The illegality of the Defendant’s Box 10 policy under the NVRA is
clear today, and so injunctive relief can be entered now.

IL PLAINTIFF WILL SUFFER IRREPARABLE HARM IF INJUNCTIVE RELIEF
IS NOT GRANTED.

Plaintiffs in this case seek to vindicate voting rights, rights that rank among the most
fundamental in our society. See, e.g., Dunn v. Blumstein, 405 U.S. 330, 336 (1972); Kramer v.
Union Free Sch. Dist. No. 15,395 U.S. 621, 626 (1969); Reynolds v. Sims, 377 U.S. 533, 562
(1964); Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). As the Supreme Court has admonished:
“No right is more precious in a free country than that of having a voice in the election of those
who make the laws under which, as good citizens, we must live. Other rights, even the most
basic, are illusory if the right to vote is undermined.” Wesberry v. Sanders, 376 US. 1, 17
(1965).

The injury inflicted on the Plaintiffs and their members by the Defendant’s policy of not

processing in-person voter registration applications when Box 10 is incomplete is irreparable. If
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the policy is not corrected -- and is not corrected promptly, given that election day is right
around the corner — scores of Ohio voters risk losing the federal voting rights guaranteed by
NVRA. The Ohio County Boards of Elections must adhere to the voter registration directives of
the Secretary of State’s office. In light of the Defendant’s directive regarding Box 10 on the
Ohio form, the Lucas County Board of Elections has declined to process approximately 125
voter registration forms on the grounds that the form did not include the information called for in
Rox 10 or did not include the word “None” in that space. Hicks-Hudson Dec. § --. Given the
practice by the Lucas County Board of Elections, it is fair to assume that many thousands of
voter registration forms in the 87 other counties in Ohio likewise have not been processed by
County Boards of Elections for failure to include the information called for in Box 10 or failure
to include the word “None” in that space.

Time is of the essence here. Defendant’s unlawful policy must be enjoined within
sufficient time in advance of November 2 in order for Ohio’s County Boards of Elections to
process and accept applications that previously have not been process under the Box 10 policy.
The consequences of a failure of the Plaintiffs to obtain immediate relief is stark: Plaintiffs and
their members risk forever losing the right to full participation in the November 2004 general

election.”

b Courts routinely address voting rights and election law disputes through the issuance of

preliminary injunctive relief. See, e.g., Suster v. Marshall, 149 F.3d 523, 533 (6th Cir. 1998)
(approving preliminary injunction preventing enforcement of judicial canon setting spending
limits in judicial elections). See also Homans v. City of Albuguerque, 264 F.3d 1240, 1243 (10th
Cir. 2001) (granting injunction pending appeal, on same standard as would be used for
preliminary injunction, where mayoral candidate challenged constitutionality of municipal
campaign finance law; court excused appellant from requirement of bringing his motion first in
district court because “only a short time remain[ed]” before the election); Council of Alternative
Political Parties v. Hooks, 121 F.3d 876, 883 (3d Cir. 1997) (reversing denial of preliminary
injunction in challenge to constitutionality of state statute governing filing of nominating
petitions by candidates seeking placement on general election ballot, because “[i]f the plaintiffs
16
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II. A PRELIMINARY INJUNCTION WOULD NOT HARM DEFENDANT AND
WOULD SERVE THE PUBLIC INTEREST.

Unlike the threatened injury to Plaintiffs and their members, who risk losing the right to
vote, the potential harm a preliminary injunction would cause Defendant is trivial. If Plaintiffs
receive the relief sought here, Defendant simply will be required to rescind an unlawful policy
and to instruct Ohio County Boards of Elections to comply with federal law.

The public interest is also clearly advanced by granting the requested equitable relief. It
is axiomatic that the public interest weighs strongly in favor of ensuring that all citizens of Ohio
who seek to register to vote in this year’s presidential and congressional elections and who are
cligible to vote in those elections do in fact become registered to vote, consistent with the stated
purpose of the NVRA to empower citizens to vote and participate in the democratic process.
The Defendant’s Box 10 policy countermands that interest by stifling participation in the
democratic process.

As the 2000 presidential election confirmed, every vote does count. Because of the
Defendant’s Box 10 policy, however, thousands of votes in Ohio will never be counted because
the citizens who sought to cast them will be turned away from the polls and sent home. And our

democracy will only suffer for it.

lack an adequate opportunity to gain placement on the ballot in this year’s election, this
infringement on their rights cannot be alleviated afier the election”); Puerto Rican Organization
for Political Action v. Kusper, 490 F.2d 575, 578 (7th Cir. 1973) (*The preliminary injunction
properly protected [Spanish-speaking plaintiffs’] rights in the 1972 general election by requiring
the election commissioners to provide voting assistance in Spanish.”).
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CONCLUSION

For the foregoing reasons, this Court should grant Plaintiffs’ motion for a preliminary

injunction.
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