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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, 8
§
Plaintiff, 8 Case No. 11-01303 RMC-TBG-BAH
§
V. 8
§
UNITED STATES OF AMERICA, 8§
and ERIC H. HOLDER, JR. in his §
official capacity as Attorney General 8
of the United States, 8§
§
Defendants 8§

PLAINTIFF STATE OF TEXAS' MOTION FOR SUMMARY JUDGME NT
[ORAL ARGUMENT REQUESTED]

Pursuant to Federal Rule of Civil Procedure 56indfaState of Texas respectfully
moves this Court for entry of an Order granting swary judgment to Plaintiff and declaring
(1) that the State's redistricting plans for thB.\Longress, Texas House of Representatives,
Texas Senate, and Texas State Board of Educatitrenieave the purpose nor will have the
effect of denying or abridging the right to voteawtount of race, color, or membership in
a language minority and otherwise fully comply witlction 5 of the Voting Rights Act; and
(2) that the State’s redistricting plans for th&l.Congress, Texas House of Representatives,
Texas Senate, and Texas State Board of Educatigihenanplemented without delay.

Pursuant to Local Civil Rule 7, Plaintiff is filing Statement of Material Facts, a
Memorandum of Points and Authorities, Exhibits, androposed Order in support of this

Motion. Plaintiff also respectfully requests caafjument on this motion.
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Plaintiff respectfully prays that this Court enger Order granting Plaintiff's Motion
for Summary Judgment.
Dated: September 14, 2011 Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

DAVID MORALES
Deputy First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/sl David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel to the
Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

OFFICE OF THEATTORNEY GENERAL
P.O. Box 12548 (MC 059)
Austin, Texas 78711-2548

[Tel.] (512) 936-0596

[Fax] (512) 474-2697
david.schenck@oag.state.tx.us

COUNSEL FORPLAINTIFF
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, 8
§
Plaintiff, 8 Case No. 11-01303 RMC-TBG-BAH
§
V. 8
§
UNITED STATES OF AMERICA, 8§
and ERIC H. HOLDER, JR. in his §
official capacity as Attorney General 8
of the United States, 8§
§
Defendants 8§

STATEMENT OF MATERIAL FACTS IN SUPPORT OF
PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT

The State of Texas is a covered jurisdiction suligethe preclearance requirements
of Section 5 of the Voting Rights Act of 1965, asemded and codified at 42 U.S.C.
§ 1973ct The Voting Rights Act (VRA) requires Texas, priorimplementing changes to
its voting practices and procedures, to obtaincdadatory judgment from the United States
District Court for the District of Columbia (unlesse United States Attorney General
preclears the change) that the change “neitheth@apurpose nor will have the effect of
denying or abridging the right to vote on accoudmtae or color” or because of membership
in a language minority group. 42 U.S.C. 8 1973c{d)at requirement is further defined in

subsection (b), which states:

1. Local Rule 7(h) requires the State of Texaadtude with its motion for summary judgment “a
statement of material facts as to which the mopisgy contends there is no genuine issue.” ThetCas
ordered the State to file its motion prior to theféhdants’ deadline for filing their answer. Nelietess,
because the facts contained herein are taken aéxrosisively from (1) documents produced by theaBex
Legislative Council using national census and AoartiCommunity Survey data, (2) federal and state
statutes, and (3) federal cases, the State conteatthere should be no genuine dispute over tfaese.
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Any . .. practice[] or procedure with respect tting that has the purpose of

or will have the effect of diminishing the abiliof any citizens . . . to elect

their preferred candidates of choice denies odgles the right to vote within

the meaning of subsection (a) of this section.

43 U.S.C. § 1973c(b).

The Supreme Court has “consistently understoodtiex2 and 5 of the VRA] to
combat different evils and, accordingly, to impesey different duties upon the States.”
Reno v. Bossier Parish Sch. B820 U.S. 471, 477 (1997Bd@ssier Parish). Section 5
retrogression analysis “requires a comparison jofiadiction’s new voting plan with its
existing plan,” which is the “benchmark” plaid. at 478 (citingHolder v. Hall 512 U.S.
874, 883 (1994) (plurality opinion)kee also Beer v. United Statéd25 U.S. 130, 141
(1976).

The 2010 census indicated that the Texas populdi@enincreased by 4,293,741
million people, to 25,145,561. http://factfindes@nsus.gov. Following the census, Texas
was required to redraw four districting maps: Uditetates Congress, Texas House of
Representatives, Texas Senate, and the TexasBstatd of Education. The 82d Texas
Legislature reapportioned the districts in each,;aad on July 19, 2011, the State filed this
suit seeking a declaratory judgment that the fdain$ (1) neither had the purpose nor will
have the effect of denying or abridging the rightvbte on account of race, color, or
membership in a language minority, and (2) thus mmaymplemented immediately in

preparation for the 2012 primary and general edasti Complaint, Demand for Judgment

(Doc. 1). Also on July 19, the State filed infotnpaeclearance submissions with the
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Department of Justice. Complaint, Attachment 1q9.

The Legislature’s changes to the four districtitamg, as relevant to the opportunities
that minority voters have to elect their candidateshoice, are as follows:
1. United States Congress

Following each decennial census, every State wibhenthan one congressional
district must enact a new congressional districpitagn to satisfy the one person - one vote
requirementReynolds v. Sim877 U.S. 533,566 (1964). Texas’s benchmark@ssipnal
plan contains 32 districts. Due to the increas@dras’s population, Texas is entitled to
elect 36 members to the United States House ofdReptatives beginning in 2012. The
2011 apportionment was also necessary to reflectribrease.

a. Benchmark Congress Plan (Plan C100)

In 2001, the Legislature convened but failed taeany redistricting plans to account
for the population growth and shifts reflectedhie 2000 census. Texas was, at that time,
entitled to 2 new congressional districts (32 didrtotal), so federal litigation was initiated
to draw new congressional lines. A three-judgesfabddistrict court drew a plan in 2001,
Balderas v. TexadNo. 6:01-CV-158, 2001 WL 35673968 (E.D. Tex. Nb&, 2001)aff'd,
536 U.S. 919 (2002), but in 2003 the Legislaturadksd to take up redistricting again and
enacted a congressional districting plan. That plas precleared by the Department of
Justice but challenged under Section 2 of the VRAthree-judge federal district court
upheld the planSession v. Perry298 F. Supp. 2d 451 (E.D. Texvacated sub nom.

Henderson v. Pery643 U.S. 941 (2004), but the United States Supr€ourt determined
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that CD 23 violated Section 2 and directed theidistourt to draw a remedial plaoJLAC
v. Perry, 548 U.S. 399 (2006).

On remand, the district court recognized thatti#sK [was] narrow: we must do no
more than necessary to correct the flaws the Supfeourt found in [the 2003 legislative
plan].” LULAC v. Perry457 F. Supp. 2d 716, 716-18 (E.D. Tex. 2006)¢paam). When
it redrew part of the map on remand, the distranirt explained that its “remedial plan
contains six Latino opportunity districts” in soushd west Texas, and that the Supreme
Court had recognized that a seventh reasonablyacirhjispanic opportunity district could
not be drawnld. at 720. This court-drawn remedial plan was usele last three election
cycles, and it served as the benchmark plan fo82dklLegislature.

The benchmark congressional plan contains 7 Hisgapportunity districts: the 6 in
south and west Texas, and CD29 in the Houston &aeh district has an Hispanic Citizen
Voting Age Population (HCVAP)greater than 50%. Exhibit 2 (demonstrating HCVAPs
ranging from 56% to 74.5%). Each district also hasHispanic Voting Age Population

(HVAP) greater than 60%. Exhibit 1 (demonstrathgAPs ranging from 62.8% to 79.1%).

2. The Fifth Circuit has unequivocally held thaC¥AP is the population base that should be
considered to determine whether a minority grougfes the firstGinglesrequirement in a vote-dilution
claim. SeeCampos v. City of Houstph13 F.3d 544, 548 (5th Cir. 1997) (“We hold tbatirts evaluating
vote dilution claims under section 2 of the VotiRights Act must consider the citizen voting-ageylapon
of the group challenging the electoral practice mtietermining whether the minority group is sufily
large and geographically compact to constitute @ntpin a single-member district.”see also Session v.
Perry, 298 F. Supp. 2d 451, 494 n.133 (E.D. Tex. 200@)i§ circuit, along with every other circuit to
consider the question, has concluded that theasatexoting population for Hispanics is citizen vagfiage
population.”),rev’d on other groundd. ULAC v. Perry 548 U.S. 399, 429 (2006) (commenting in dicta tha
using HCVAP to determine Hispanic electoral oppuitiu“fits the language of § 2 because only eligibl
voters affect a group’s opportunity to elect caatid”). For information about how the State okxa®
calculates HCVAP, please see the Texas LegislatiGouncil’'s website:
http://www.tlc.state.tx.us/redist/pdf/Citizenshipdehdum. pdf.

4
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All 7 districts have Spanish Surname Voter Redigma(SSVRY above 50%. Exhibit 3
(demonstrating SSVRs ranging from 52.6% to 71.2%).

In the most recent elections (November 2010), tiiedistricts elected 5 Democrats
and 2 Republicans to Congress. http://www.sog.s$xatis/election/historical/index.shtml.

The benchmark plan also contains 1 district in Wiihe Black Voting Age Population
(BVAP) is greater than 40% and 2 additional dissria which the BVAP is greater than
30%. Exhibit 1 (demonstrating BVAPSs ranging fro13% to 42.5%).

b. The 2011 Plan (Plan C185)

The Legislature failed to enact a new congressimagl during its regular session, but
after the Legislature convened a special sessipassed Plan C185 (and new congressional
districts were enacted into law) on June 24, 2(Adt.of June 24, 2011, 82d Leg., 1st C.S.,
Tex. S.B. 4. Plan C185 contains 8 Hispanic oppamtudistricts in which the HCVAP is

greater than 50%. Exhibit 5 (demonstrating HCVAdgging from 51.9% to 72.7%). Like

3. According to the Texas Legislative Council:

Spanish surname voter registration, also reportéite secretary of state's
Statewide Voter Database, is generated using a aasop to the 2000
Census Bureau List of Spanish Surnames. While smstes agree that
the match between people who have Spanish surnanteshose who
consider themselves Hispanic is relatively goodraxas (the Census
Bureau estimates a 90 percent correlation for th&e)s the reported
number of registered voters with Spanish surnasiestia precise measure
of Hispanic voter registration. Some people whosuer themselves
Hispanic do not have surnames that are includéderSpanish surname
file and will be missed by the Spanish surname magtechnique. Others,
who have surnames that are included in the Spanistame file but do not
consider themselves Hispanic, will be incorrectbumted as Hispanic
registered voters.

http://www.tlc.state.tx.us/redist/pdf/Data_2011_Ré&titting.pdf.
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the benchmark plan, Plan C185 has 7 districts WHWWAP over 60%. Exhibit 4
(demonstrating HVAPs ranging from 63.8% to 79%idA°lan C185 retains 7 districts with
SSVR greater than 50%. Exhibit 6 (demonstratingBSranging from 53% to 71.9%).

Plan C185 contains 2 districts in which BVAP isager than 40%, and one additional
district in which the BVAP is greater than 30%xhibit 4 (demonstrating BVAPs ranging
from 37.6% to 46.5 %).

2. Texas House of Representatives

The Texas House of Representatives is comprisgéB®Mmembers elected in single-
member districts. 8x. CONST. art. I, 88 2, 26.

a. Benchmark House Plan (Plan H100)

In 2001, the Texas Legislature failed to pass #idimg plan reapportioning the
Texas House of Representatives’ legislative distltiring its regular sessiolalderas
2001 WL 35673968 (E.D. Tex. 20013ff'd, 536 U.S. 919 (2002). The Legislative
Redistricting Board convened as required by lagx. TCONST. art. 3, § 28, and it adopted
a Texas House plaBalderas 2001 WL 35673968 (E.D. Tex. 20qPlan 1289H). The plan
was submitted to the Department of Justice forlpegance, and DOJ objected to three
Texas House districtdd. A three-judge court modified the plan to addi2€s)’s concerns,
id., and that court-drawn map—used in the ensuing éieetion cycles—served as the
Legislature’s benchmark plan in 2011.

The Texas House of Representatives benchmark pbemaios 30 Hispanic

opportunity districts. Each of those districts basHCVAP greater than 50%. Exhibit 8
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(demonstrating HCVAPSs ranging from 54.6% to 93.6%)e plan also contains 30 districts
with an HVAP greater than 60%. Exhibit 7 (demoastig HVAPS ranging from 61.6% to
95.2%). Twenty-nine districts in the benchmarknptantain a SSVR of 50% or greater.
Exhibit 9 (demonstrating SSVR ranging from 50.8%9009%).

The benchmark plan contains 11 African-Americanaspmity districts. Each of
those districts has a BVAP greater than 40%. Bxhif@emonstrating BVAPs ranging from
40.3% to 63.9%).

b. The 2011 Plan (Plan H283)

Following the 2010 census, the Texas Legislature vemuired to redraw the
legislative districts in order to comply with theexas Constitution’s apportionment
provisions. EXx.CoNsT. art. Il 88 26, 28. The Legislature enacted M&83 on May 23,
2011. Act of May 23, 2011, 82d Leg., R.S., TeXBHL50. Due to divergent population
growth in the various regions of the State durihg last decade, the benchmark plan
currently has an overall population deviation 09 4@%. Exhibit 7. Under the new Texas
House plan, the overall population deviation wakiced to 9.92%. Exhibit 10.

Like the benchmark plan, Plan H283 contains 30 &hgpopportunity districts with
an HCVAP greater than 50%. Exhibit 11 (demonsitplCVAPS ranging from 51.4% to
91.1%). Plan H283 also contains 30 districts wittHVAP greater than 60%. Exhibit 10
(demonstrating HVAPSs ranging from 62.6% to 95.1%Jdditionally, H283 increases (from
29 to 30) the number of districts with SSVR of 5®#greater. Exhibit 12 (demonstrating

SSVRs ranging from 50.0% to 91.8%).
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Plan H283 increases the number of African-Ameriggportunity districts from 11
to 12. Each of those districts has a BVAP gretiten 40%. Exhibit 10 (demonstrating
BVAPSs ranging from 40.8% to 57.4%).

3. Texas Senate

The Texas Senate is comprised of 31 members elec®dgle-member districts.
TEX. CONST. art. Ill, 88 2, 25.

a. Benchmark Senate Plan (Plan S100)

In 2001, the Texas Legislature failed to pass #&idimg plan during its regular
session. The Legislative Redistricting Board wastrequired to convenegX. CONST. art.

[ll, 8 28, and it adopted a Texas Senate distgctirap, Letter to The Honorable Geoffrey
Connor, Texas Secretary of State, Oct. 15, 2001,ailable at
www.tlc.state.tx.us/redist/pdf/DOJ_Octoberl5.pdfThe plan was submitted to the
Department of Justice for preclearance, DOJ prestethe plan without objection, and that
plan—used by the State in the ensuing five eleatymies—served as the Legislature’s
benchmark plan in 2011.

The benchmark plan for the Texas Senate contaltisganic opportunity districts.
Each of those districts has an HCVAP greater th@%.5 Exhibit 14 (demonstrating
HCVAPSs ranging from 57.9% to 79.8%). These distraiso have an HVAP greater than
60%. Exhibit 13 (demonstrating HVAPSs ranging fr6616% to 86.2%). In addition, the
Senate benchmark plan has 7 districts with SSVRS@¥ or greater. Exhibit 15

(demonstrating SSVRs ranging from 54.2% to 78.4%).



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 11 of 55

The benchmark plan contains 2 African-American ofymity districts. Each of those
districts has a BVAP that exceeds 40%. Exhibi{d&monstrating BVAPs of 41.1% and
43.2%).

b. The 2011 Plan (Plan S148)

Following the 2010 census, the Texas Legislature vemuired to redraw the
districting plan in order to comply with the Tex@senstitution. Ex. CONST. art. I, § 28.
The Legislature enacted the new Senate plan, Al48,%n May 23, 2011. Act of May 23,
2011, 82d Leg., R.S., Tex. S.B. 31. Due to divetgmpulation growth in the various
regions of the State during the last decade, timehyeark plan currently has an overall
population deviation of 46.11%. Exhibit 13. Un&dr48, the overall population deviation
is reduced to 8.04%. Exhibit 16.

Like the benchmark plan, Plan S148 contains 7 hiigpapportunity districts. Each
of those districts retains an HCVAP greater tha¥h5Bxhibit 17 (demonstrating HCVAPs
ranging from 53% to 79.8%), and an HVAP greatentt@%, Exhibit 16 (demonstrating
HVAPs ranging from 63% to 86.2%). In addition,dikhe Senate benchmark plan, Plan
S148 has 7 districts with SSVR over 50%. Exhibi{Ehging from 50.2% to 78.4%).

Like the benchmark plan, Plan S148 contains 2 Afridmerican opportunity
districts that have a BVAP greater than 40%. ExHi6 (demonstrating BVAPs of 40.9%

and 44.3%).



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 12 of 55

4. Texas State Board of Education

The Texas State Board of Education is comprisetbahembers elected in single-
member districts. Bx. Ebuc. CoDE § 7.101.

a. Benchmark Board of Education Plan (Plan E100)

In 2001, a three-judge district court in the North®istrict of Texas adopted a
districting plan for the State Board of Educatidiller v. Cuellar, No. 3:01-CV-1072-G
(N.D. Tex. 2001). Because it was a court-drawn taghd not need to be preclearsge
Lopez v. Montgomery County19 U.S. 9 (1996), and the State used the pldreiensuing
five election cycles. The court-drawn map sen®tha Legislature’s benchmark in 2011.

The benchmark plan contains 3 Hispanic opportuhdlyicts. Each of these districts
has an HCVAP greater than 50%. Exhibit 20 (demratisg HCVAPS ranging from 62.1%
to 66.5%). Each district also has an HVAP gretitan 60%. Exhibit 19 (demonstrating
HVAPs ranging from 68.2% to 73.6%). Each of thdi§panic opportunity districts in the
State Board of Education benchmark plan also h&xRSover 50%. Exhibit 21 (ranging
from 58.6% to 63.5%).

The benchmark plan contains 2 districts in whichigsin-American communities
have historically been able to elect their candiddtchoice. Each of those districts has a
BVAP greater than 30%. Exhibit 19 (demonstratingA®s of 32.1% and 33.9%).

b. The 2011 Plan (Plan E120)
Following the 2010 census, the Texas Legislature ngquired to redraw the State

Board of Education districtd.Ex. EDuUC. CODE 8 7.104. The Legislature enacted Plan E120

10
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on May 18, 2011. Act of May 6, 2011, 82d Leg., RI$.B. 600. Due to divergent
population growth in the various regions of thet&tiuring the last decade, the benchmark
plan currently has an overall population deviawd29.53%. Exhibit 19. The new State
Board of Education plan reduces the overall popuriadeviation to 5.85%. Exhibit 22.

Like the benchmark plan, Plan E120 contains 3 Higpapportunity districts. Each
of those districts retains an HCVAP greater tha¥ 5Bxhibit 23 (demonstrating HCVAPs
ranging from 60.9% to 67.4%%), and an HVAP gretian 60%, Exhibit 22 (demonstrating
HVAPs ranging from 68.5% to 74.5%). In additiakelthe benchmark plan, each of Plan
E120's three Hispanic opportunity districts hav®B®ver 50%. Exhibit 24 (ranging from
59.3% to 64.5%).

Like the benchmark plan, Plan E120 contains 2 Afri&\merican districts in which

the BVAP is greater than 30%. Exhibit 22 (demaatsig BVAPSs of 31.3% and 33.7%).

11



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 14 of 55

Dated: September 14, 2011

Respectfully submitted,
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Attorney General of Texas
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First Assistant Attorney General
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Deputy First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
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Deputy Attorney General for Legal Counsel
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Attorney General
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Special Assistant to the Attorney General
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[Tel.] (512) 936-0596
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david.schenck@oag.state.tx.us

COUNSEL FORPLAINTIFF

12



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 15 of 55

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, 8§
§
Plaintiff, 8 Case No. 11-01303 RMC-TBG-BAH
§
V. 8
§
UNITED STATES OF AMERICA, 8§
and ERIC H. HOLDER, JR. in his §
official capacity as Attorney General 8
of the United States, 8§
§
Defendants 8

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT

GREG ABBOTT DAVID J. SCHENCK

Attorney General of Texas Deputy Attorney General for
Legal Counsel

DANIEL T. HODGE

First Assistant Attorney General J. REED CLAY, JR.

Special Assistant and Senior Counsel
DAVID MORALES to the Attorney General
Deputy First Assistant Attorney
General BRUCE D. COHEN

Special Assistant to the Attorney General
BILL COBB
Deputy Attorney General for Civil OFFICE OF THEATTORNEY GENERAL
Litigation P.O. Box 12548 (MC 059)

Austin, Texas 78711-2548
DAVID C. MATTAX [Tel.] (512) 936-0596
Director of Defense Litigation [Fax] (512) 474-2697

david.schenck@oag.state.tx.us

COUNSEL FORPLAINTIFF



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 16 of 55

TABLE OF CONTENTS

TABLE OF CONTENTS .+ ittt ittt e e ettt e ettt e e L

INDEX OF AUTHORITIES oottt et e et e et et e e et ettt et I

M EMORANDUM OF POINTS AND AUTHORITIES |N SUPPORT OF

PLAINTIFF "SMOTION FOR SUMMARY JUDGMENT . .t ottt e e e e e e e e e 1
Summary Judgment Standard . .......... ... e 1
ATQUMIENT L 2

l. THE STATE ' SDISTRICTING PLANS HAVE NO RETROGRESSIVE EFFECT
BECAUSE THEY EITHER MAINTAIN OR |INCREASE THE OPPORTUNITIES OF

MINORITIES TO ELECT THEIR CANDIDATESOF CHOICE. . ..........c.cuvu... 3
A. Section 5’'s “Effect” Prong Was Enacted to Prevéating Changes

That Cause Retrogression. ...ttt i 3

B. Texas’s Districting Plans Are Not Retrogressive. ... ............... 6

1. United States CONQressS .. ...ttt e aee e 6

2. Texas House of Representatives . ............couu.ov...... 10

3. Texas Senate . . ... e 13

4. Texas State Board of Education ............. ... ...... 15

Il. T HE PLANS Do NOT HAVE ANY DISCRIMINATORY PURPOSE. . ............ 16
A. Under the 2006 Amendments to Section 5 of the YRAurpose”
Refers Only to Intentional Discrimination That Ifs¥iolates the

Fourteenth or Fifteenth Amendment. ....................... 16
B. The Court Should Construe and Apply Section SspBse Prong

Narrowly to Avoid Constitutional Infirmities. ... ................ 21



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 17 of 55

C. The Plans Do Not Have the Purpose of Denyingaidyging the Right
to Vote on Account of Race, Color, or Language MiyoBecause

They Were Not Motivated by Any Discriminatory Pugego .......... 24
1. United States CONgress . ... ..ot i i aaee e 25
2. Texas House of Representatives .. .............ccuuu.... 27
3. Texas Senate . . ... 30
4. Texas State Board of Education ....................... 31

CONCLUSION . ot et e et e e e e e e e e e e e e e e e e e 33



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 18 of 55

INDEX OF AUTHORITIES

CASES

Anderson v. Liberty Lobby, Inet77 U.S. 242, 247-48 (1986) ................. 21,
Bartlett v. Strickland129 S.Ct. 1231, 1253-54 (2009) ..............wuuu.... B
Beer v. United Stated25 U.S. 130, 141 (1976) .........c.oiiriinennn 4,5, 20
Bush v. Vera517 U.S. 952,983 (1996) . ...... ..ottt 5
Celotex Corp. v. Catretd77 U.S. 317,323 (1986) ............cciiiiiiinn.. 1
Chapman v. Meied20 U.S. 1, 27 (1975) ... ... imme e 22

City of Lockhart v. United State460 U.S. 125, 134 n.10 (1983)

City of Mobile v. Bolderd46 U.S. 55 (1980) ... ..ovvvoreeaeneeanns. 18-20

City of Pleasant Grove v. United Stgtd39 U.S. 462, 469 (1987)

Doe v. Dep't of the Treasury06 F. Supp. 2d 1,5 (D.D.C. 2009) ............. 1,2
Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bl@dgConstr. Trades Coungil

485 U.S. 568,575 (1988) .. ...t 23
Elkins v. United State8§64 U.S. 206, 218 (1960) ..............oiiitinnn.. 22
Freedman v. MCI Telecomm. Cor@55 F.3d 840, 845 (D.C. Cir. 2001) ............
Georgia v. Ashcroft39 U.S. 461, 479 (2003) ........ .ottt 4,5, 23
Gomillion v. Lightfoot364 U.S. 339 (1960) ........... ... iiiiiiieeinnn. 20
Hunt v. Cromartie526 U.S. 541, 551 (1999) ........ ...ttt 20

Laningham v. United States Na®¥i3 F.2d 1236, 1242 (D.C. Cir. 1987) (per curiamp

Lopez v. Monterey County25 U.S. 266, 282 (1999) ........... ... iiiiiun. 22



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 19 of 55

LULAC v. Perry 548 U.S. 399 (2006) . ......ciiit it imme e ee e 6
Metro. Stevedore Co. v. RamiB21 U.S. 121, 137 n.9 (1997) .................. 3.
Miller v. Johnson515 U.S. 900, 926 (1995) .................... 5319, 20, 22-24
Neal v. Kelly 963 F.2d 453, 456 (D.C. Cir. 1992) ... .. . .o 2
Nw. Austin Mun. Util. Dist. No. 1 v. Holdet29 S. Ct. 2504, 2513 (2009) ......... 22
Patterson v. New York32 U.S. 197, 211 n.13 (1977) ............ it iinn . 23
Personnel Adm'r of Mass. v. Feendy?2 U.S. 256, 279 (1979) .................. 19
Oregon v. Mitche|l400 U.S. 112, 125 (1970) ... .ottt i e 22
Reno v. Bossier Parish Sch. B8R0 U.S. 471,477 (1997) .............. 4, 17,20,
Reynolds v. Sim877 U.S. 533,566 (1964) ............ ... ..., 25, 27, 30, 32
Riley v. Kennedyb53 U.S. 406, 421 (2008) . ....... it 4
Rogers v. Lodget58 U.S. 613, 617 (1982) ... .ot e e 18
Shaw v. Hunt517 U.S. 899, 913 n.6 (1996) . ....... ...t e e 20
Shaw v. Ren®09 U.S. 630, 646 (1993) ...t e e 19
United States v. Georgi®46 U.S. 151, 158 (2006) ............cciiiiitinn 21
United States v. Louisian863 U.S. 1,16 (1960) ..............cciiiiinnn. 22
United States v. Raing362 U.S. 17,26 (1960) .............ciiiiiitimmn.. 21
United States v. SmitB67 F.3d 1154, 1161 (D.C.Cir.2001) .........ccoee ... 3
Vill. of Arlington Heights v. Metro. Housing Devof®.,

429 U.S. 252, 264-65 (1977) . ..o oottt e 19
Washington v. Davigi26 U.S. 229 (1976) ...t innnn. 18



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 20 of 55

FEDERAL STATUTES

U.S.CONST.amend IV . ... .o e 30, 31

U.S.CoNST. amend XIV . ... . 30, 31

528 U.S. 320,335 (2000) ...ttt 4,17
536 U.S. 919 (2002) . ..ottt 3,6
42 U.S.C. 8 L1073 . e 19
42 U.S.C.81973D(N(2) oottt 17
42 U.S.C. 8 10730 .ottt 22
A2 U.S.C.81973C(A) .o vveeee et e e 2,24
42 U.S.C.81973c(b) ... 10, 13, 15, 16
A2 U.S.C.81973C(C) v o ottt e e 17
A2 U.S.C.8L973(C) o vv ot e e e 4
A3 U.S.C. 8 1973C(D) .ottt 2
A2 U.S.C.81973C(A) v v o veee e e e e e e 17

FEDERAL RULES

FED. R.CIV. P. 50 .. e 23
FED.R.CIV.P.56(8)-(C) .. ..v it e e e e e 1
STATE STATUTES

TEX.CONST. art. Il ... 25, 27, 28, 30

TEX.EDUC. CODE8 7.104(a)-(D) ... ..o e 32,33



Case 1:11-cv-01303-RMC-TBG-BAH Document 41 Filed 09/14/11 Page 21 of 55

M EMORANDUM OF POINTS AND AUTHORITIES |IN SUPPORT OF
PLAINTIFF 'SMOTION FOR SUMMARY JUDGMENT

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the “materialshe record, including
depositions, documents, electronically stored mfmion, affidavits or declarations,
stipulations, . . . admissions, interrogatory arrswer other materials” show “that there is no
genuine dispute as to any material fact and theamiog entitled to judgment as a matter of
law.” FED. R.Civ. P.56(a)-(c). The mere existence of some factualulespetween the
parties will not defeat an otherwise properly supgub motion for summary judgment; “the
requirement is that there be genuineissue ofmaterialfact.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247-48 (1986). A fact is mateafjalnder the substantive law applicable
to the case, it is capable of affecting the outcofbe litigation.Id. A dispute is “genuine”
for summary-judgment purposes if the “evidencauhghat a reasonable jury could return
a verdict for the non-moving party.Doe v. Dep’t of the Treasury06 F. Supp. 2d 1, 5
(D.D.C. 2009) (citingAnderson477 U.S. at 248).

A party moving for summary judgment “bears theiahitesponsibility of informing
the district court of the basis for its motion, addntifying those portions [of the record]
which it believes demonstrate the absence of aigemsue of material factCelotex Corp.

v. Catrett 477 U.S. 317, 323 (1986). Once this burden is tihe non-moving party must “go
beyond the pleadings and by [its] own affidavits,by [the record evidence] designate

specific facts showing that there is a genuineggesutrial.” 1d. at 324 (internal quotations
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marks omitted). The non-moving party’s oppositianust consist of more than mere
unsupported allegations or denials and must besstgapby affidavits, declarations or other
competent evidence, setting forth specific factsxghg that there is a genuine issue for trial.”
Doe 706 F. Supp. 2d at Sge also Freedman v. MCI Telecomm. Cazp5 F.3d 840, 845
(D.C. Cir. 2001) (a plaintiff must have more thanscintilla of evidence to support [its]
claims”). Stated differently, the non-moving pantyst point to evidence that would permit
areasonable jury to find in its favdraningham v. United States Na@13 F.2d 1236, 1242
(D.C. Cir. 1987) (per curiam).

Because “[c]redibility determinations, the weighmigthe evidence, and the drawing
of legitimate inference from the facts are jurydtions, not those of a judge,” the “evidence
of the non-movant is to be believed, and all jisiie inferences are to be drawn in [its]
favor.” Anderson477 U.S. at 255. That said, factual assertionhé moving party’s
evidence may be accepted as true unless the opgpeasity submits its own evidence to the
contrary. Neal v. Kelly 963 F.2d 453, 456 (D.C. Cir. 1992).

ARGUMENT

To satisfy Section 5 of the Voting Rights Act aridaon preclearance of Texas’s four
districting plans, the State bears the burden ofiafestrating by a preponderance of the
evidence that the new plans “neither haJve] th@pse nor will have the effect of denying
or abridging the right to vote on account of race@or” or membership in a language
minority group. 42 U.S.C. 88 1973c(a), 1973b(f)&e City of Pleasant Grove v. United

States479 U.S. 462, 469 (1987). “A preponderance stethd. . requires merely that the
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fact-finder believe that the existence of a fach@e probable than the non-existence of that
fact.” United States v. SmitB67 F.3d 1154, 1161 (D.C. Cir. 2001). In otherdas, “[t|he
burden of showing something by a preponderandsecé¥idence . . . simply requires the trier
of fact to believe that the existence of a faot@se probable than its nonexistence before [the
trier of fact] may find in favor of the party whaé the burden to persuade the [court] of the
fact’'s existence.”” Metro. Stevedore Co. v. Ramta@1 U.S. 121, 137 n.9 (1997) (quoting
Concrete Pipe & Prods. of Cal., Inc. v. Constr. bedrs Pension Trust for S. Cah08 U.S.
602, 622 (1993)).

In Part I, the State will show that its four newstdcting plans do not have a
retrogressive effectSee Miller v. Johnsqorb15 U.S. 900, 926 (1995). And in Part Il, the
State will show that the four plans were not erdetgh any discriminatory purpose.

l. THE STATE'SDISTRICTING PLANS HAVE NO RETROGRESSIVE EFFECT BECAUSE

THEY EITHER MAINTAIN OR INCREASE THE OPPORTUNITIES OF MINORITIES TO

ELECT THEIR CANDIDATES OF CHOICE.

A. Section 5’s “Effect” Prong Was Enacted to Preven¥oting Changes
That Cause Retrogression.

Section 5’s “effect” inquiry has always focusedrmether the change is retrogressive:
The limited goal of Section 5 is “to insure that woting-procedure changes would be made
that would lead to a retrogression in the positbmacial minorities with respect to their
effective exercise of the electoral franchis@fitler, 515 U.S. at 926 (quotirBeer v. United
States 425 U.S. 130, 141 (1976)). And Reno v. Bossier Parish School BodRbssier

Parish Il), the Supreme Court noted that “preclearance uBderffirms nothing but the
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absence of backsliding.” 528 U.S. 320, 335 (2000jhile the 2006 VRA amendments
regarding discriminatory purpose may have broade¢hedcope of the Section 5 inquiry
somewhatsee infraPart Il, the “effect” prong remains a retrogressioquiry, see Reno v.
Bossier Parish Sch. Bdb20 U.S. 471, 478 (1997B¢ssier Parish)l (“|W]e have adhered
to the view that the only effect that violates & @ retrogressive one.”).

Thus, Section 5 bars the State from implementirgngbs “that would lead to a
retrogression in the position of racial minoritveish respect to their effective exercise of the
electoral franchise.Beer, 425 U.S. at 141. Retrogression is a relativedsted that measures
a protected minority group’s new voting strengtimpared to its ability prior to the change.
A Section 5 retrogression inquiry “requires a congmm of a jurisdiction’s new voting plan
with its existing plan,” called the “benchmark” plaBossier Parish,1520 U.S. at 478 (citing
Holder v. Hall 512 U.S. 874, 883 (1994) (plurality opiniorgge also Beer25 U.S. at 141.
The appropriate benchmark plan is the “most ref@an] that was both precleared and in
force or effect.” Riley v. Kennedy553 U.S. 406, 421 (2008).

In conducting the retrogression inquiry for changedistricting plans, “the inquiry
must encompass the entire statewide plan as a Wh@keorgia v. Ashcroft539 U.S. 461,
479 (2003). As Congress noted during the coursiaeof 975 VRA amendments, the inquiry
is “whether the ability of minority groups to paipate in the political process and to elect
their choices to office is augmented, diminishednat affected by the change affecting
voting.” H.R. Rep. No. 94-196 at 6fyoted in Beerd25 U.S. at 141. And because Section

5 was enacted to preclude “diminishing” the votmghts of minority groups, 42 U.S.C.
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8 1973(c), plans that maintain the status quotidtexl to preclearanceCity of Lockhart v.
United States460 U.S. 125, 134 n.10 (1983) (A plan that presefcurrent minority voting
strength” is entitled to preclearancesge also Bush v. Ver&17 U.S. 952, 983 (1996)
(plurality opinion) (“Nonretrogression . . . merehandates that the minoritygportunity
to elect representatives of its choice not be dshied, directly or indirectly, by the State’s
actions.”). Plans that increase minority votingsgth are called “ameliorative” plans, and
they, too, are entitled to preclearan&ee Miller 515 U.S. at 923 (citinBeer, 425 U.S. at
141).

To determine whether a district is one in whichiaarity group has the ability to elect
its candidate of choice+e., whether the district is a protected, opportudistrict—courts
must look to the racial make-up of the populatiothie district. Since “effective exercise of
the electoral franchiseBeer, 425 U.S. at 141, has been construed to meanbihty o
determine the outcome of elections, the minorigugrmust account for a sufficient amount
of the district’s population to exert that contrdit one time, the Supreme Court held that
coalitional districts (in which a minority group waot a majority of the population, but could
still influence elections) could suffice to maimtaninority voting strength in a new plan.
Ashcroft 539 U.S. at 481. But the VRA was amended in 2606sponse téshcroft and
now, as a result, the VRA requires districts inathihe minority group can actually control

the elections. Majority-minority districts are basiited to accomplish this task.
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When reviewing African-American opportunity distecBlack Voting Age Population
(BVAP) is the preferred metrice.g. Bartlett v. Stricklandl29 S.Ct. 1231, 1253-54 (2009).
For Hispanic districts, Hispanic Citizen Voting Ad#opulation (HCVAP) is a better
metric—"it fits the language of [the VRA] becauselyeligible voters affect a group’s
opportunity to elect candidatesC’ULAC v. Perry 548 U.S. 399, 429 (2006). Relying on a
citizen voting-age population metric for Hispamacsounts for the significant segment of the
Hispanic community that lacks U.S. citizenship @étherefore ineligible to vote. Indeed,
relying on 50% HVAP as the standard would not cstesitly enable Hispanic voters to elect
their candidates of choicéd. Although the 2010 census does not include cishgn
information, the U.S. Census Bureau has releasaludation of CVAP data based on the
2005-2009 b5-year American Community Survey.
http://www.census.gov/rdo/data/voting_age popufatity citizenship_and_race_cvap.html.

B. Texas’s Districting Plans Are Not Retrogressive.

1. United States Congress

The benchmark congressional plan has 7 Hispaniereymty districts: CD15, CD16,
CD20, CD23, CD27,CD28, CD29. Each of those diticontains an HCVAP greater than
50%. Exhibit 2;see also LULAC548 U.S. at 429 (noting that “the parties aghed the
relevant numbers must include citizenship”). Sithe 7 districts in the benchmark plan are
located in south and west Texas, while the remgiHiispanic opportunity district, CD29, is
in the Houston areaSee generallf?lan C100 map. The Census Bureau’s 2010 population

data show that all 6 of the south and west Texsisicls were overpopulated. Exhibit 1
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(showing that districts 15, 16, 20, 23, 27, andwZ8e all over the ideal population of
698,488). The Legislature was thus required toorentarge numbers of people from these
districts without reducing the ability of the miitgrvoters who remained to elect their
candidates of choice. Itis also critical to nibi@t these 6 Hispanic opportunity districts were
overpopulated by a total of about 500,000 peoflehibit 1 (The total population in the 6
south and west Texas districts was 4,697,651; éllydpopulated districts would contain
4,190,928 people). Because approximately 500,8@0gnificantly less than the required
population for an ideally populated district, it wd not have been possible to combine the
districts’ excess population to create a new distrPut another way, the Legislature could
not draw 7 districts in the new plan using only glopulation contained in the 6 south and
west Texas districts on the benchmark plan.

A comparison of the 7 Hispanic opportunity disgian Plan C100 with the
corresponding districts in Plan C185 demonstréuaisthere has been no retrogression. First,
CD29 experienced a slight increase in HCVAP, fr@%50 56.3% CompareExhibit 2with
Exhibit 5. Next, 5 of the 6 south and west Texatridts retained the same congressional
district designation, and each retained an HCVAw®lar to that in the benchmark plan, as

this chart shows:

CD15 CD16 CD20 CD23 CD28
Plan C100 | 71.9% 74.5% 63.8% 58.4% 68.3%
Plan C185 | 71% 72.7% 62.9% 58.5% 65.9%

CompareExhibit 2with Exhibit 5.
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The remaining Hispanic district in the benchmakpIiCD27, was overpopulated by
more than 40,000 people. Exhibit 1 (indicating thé&l,993 people lived in CD27; the ideal
district population is 698,488). Given the geodmapf the district (Mexico is on its southern
border, and the Gulf of Mexico is on its easterrdeo), the Legislature had limited options
when it altered CD27's lines and removed its expegallation. Nueces County, in the
northern part of the district, was moved into drdisto the north, where the Legislature was
able to keep the county contained in a singleidtstmhat district was desighated CD27, and
the southern portion of benchmark CD27 was re-tesegl CD34. As a result, much of the
area and population from benchmark CD27 is nowD34& which has been maintained as

an Hispanic opportunity district, with HCVAP greatkan 50%:

CD27 CD34
Plan C100 63.8% --
Plan C185 -- 71.7%

CompareExhibit 2with Exhibit 5.

Plan C185 also contains a new district, CD35, withHCVAP greater than 50%.
Exhibit 5 (showing that CD35 has an HCVAP of 51.9%his district provides an eighth
congressional district in which Hispanics will hareopportunity to elect candidates of their
choice under Plan C185.

Moreover, Plan C185 retains HVAPSs in the opporgudistricts that are similar to

those present in Plan C100, as these two charng: sho
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CD15 CD16 CD20 CD23 CD28 CD29
PlanC100 | 78.7% 79.1% 68% 62.8% 75.7% 72.3%
PlanC185 | 77.2% 77.6% 66% 63.8% 73.6% 71.7%

CompareExhibit 1with Exhibit 4.

CD27 CD34
Plan C100 69.2% --
Plan C185 -- 79%

CompareExhibit 1with Exhibit 4.

And finally, Plan C185 retains similar SSVR numbers

CD15 CD16 CD20 CD23 CD28 CD29
PlanC100 | 71.2% 68.1% 59.2% 52.6% 66% 52.6%
PlanC185 | 66.8% 66.2% 56.6% 54.8% 64.1% 53%

CompareExhibit 3with Exhibit 6.

CD27 CD34
Plan C100 61.1% --
Plan C185 -- 71.9%

CompareExhibit 3with Exhibit 6.

Just as Plan C185 does not retrogress with repldtpanic voters, it does not retrogress
with respect to African-American voters. Plan CliB&reases, from 1 to 2, the number of
districts in which BVAP is greater than 40%. AratibPlan C100 and Plan C185 have 3 districts
in which BVAP is greater than 30%. Thus, theraasretrogression with respect to African-

Americans in the new plan:
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CD9 CD18 CD30
Plan C100 36.3% 37.9% 42.5%
Plan C185 37.6% 40.5% 46.5%

CompareExhibit 1 with Exhibit 6.

In sum, new districting plans that maintain the sapportunities for a minority group
to elect its candidates of choice as it had inbdmechmark plan are entitled to preclearance.
And on this basis alone, the State is entitleddedaration that Plan C185 does not have the
effect of “diminishing the ability of any citizens. . to elect their preferred candidates of
choice.” 42 U.S.C. § 1973(c)(b). The increasenfrbto 8 districts in which HCVAP is
greater than 50%, and the addition of 1 distriatimch BVAP is greater than 40%, indicate
that this is an ameliorative plan that does moae fhist maintain the status quo. It should be
precleared on that basis also.

2. Texas House of Representatives

The new Texas House of Representatives plan cen@inHispanic opportunity
districts with an HCVAP greater than 50%. Exhitit (The districts are: H31, H34, H35,
H36, H37, H38, H39, H40, H41, H42, H43, H74, H756HAH77, H78, H79, H80, H104,
H116, H117, H118, H119, H123, H124, H125, H140, Bi14145, H148). This is the same
number of Hispanic opportunity districts that thenbhmark plan contained. Exhibit 8.
Indeed, with only one exception, the 50% or grell@¥ AP districts have the same district
numbers in both plans; in the benchmark plan, Pi260, H33 meets the 50% HCVAP

threshold, and in Plan H283, H148 hits that threEkh@ompareExhibit 8 with Exhibit 11.

10
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By maintaining the same number of Hispanic oppotyutistricts, the Legislature ensured

that Plan H283 is not retrogressive:

Plan H100 Plan H283

H31 93.6% 88.9%
H33 60.4% --

H34 58.2% 64.6%
H35 54.6% 52.5%
H36 83.8% 88.7%
H37 85.4% 82.3%
H38 79% 80.6%
H39 79.1% 82.4%
H40 90.2% 89%
H41 77.5% 72.1%
H42 90.1% 91.1%
H43 71.7% 71.7%
H74 59.7% 69.4%
H75 83.1% 89%
H76 89.4% 83.5%
H77 78.6% 73.4%
H78 56.2% 55.2%
H79 70% 76.7%
H80 67.2% 79.7%
H104 60.8% 51.7%
H116 61.6% 57.1%
H117 58.8% 63.8%

11
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H118 61.9% 64.7%
H119 65% 58.3%
H123 67.3% 62.3%
H124 64.2% 62.4%
H125 60.5% 64.3%
H140 66.1% 58.5%
H143 64.7% 57%

H145 68.9% 56.2%
H148 -- 51.4%

CompareExhibit 8with Exhibit 11.

In both plans, 28 of the 30 districts with an HCV4feater than 50% also have an
HVAP greater than 60%. Exhibit 7 (all but H35 attil7 in Plan H100); Exhibit 10 (all but
H35 and H116 in Plan H283). And in both planstéhae 2 districtss—H90 and H103—that
have an HVAP of greater than 60% that do not haMd@VAP of at least 50%. Exhibit 7
(Plan H100); Exhibit 10 (H283). Finally, Plan H28®@reases by 1 district (from 29 to 30)
the number of districts with SSVR greater than 5@xhibit 12.

Plan H283 is also not retrogressive with respedftaccan-Americans. The plan
produces one new African-American opportunity distrand it retains the 11 opportunity
districts from the benchmark plan. There are n@wlitricts in which BVAP is greater than

40%:

12
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Plan H100 Plan H283

H22 52.1% 47.3%
H27 -- 42.9%
H95 45.6% 45.1%
H100 40.3% 40.8%
H109 63.9% 57.4%
H110 42.2% 42.5%
H111 49.1% 50.4%
H131 47.7% 42.4%
H139 47.2% 42.1%
H141 42.8% 50%
H142 42.7% 44.8%
H146 47.1 43.7%

CompareExhibit 7with Exhibit 10.

Thus, at a minimum, Plan H283 maintains minoritying opportunities. Hispanics
retain the opportunities that they had to eleat ttendidates of choice under the benchmark
plan. And African-Americans have gained an oppuotyimaking Plan H283 an ameliorative
plan in this respect. For these reasons, the &tatetitled to a declaration that Plan H283
does not have the effect of “diminishing the aypitift any citizens . . . to elect their preferred
candidates of choice.” 42 U.S.C. § 1973c(b).

3. Texas Senate
The Texas Senate plan retains the 7 Hispanic apmigrdistricts (S6, S19, S20, S21,

S26, S27, and S29) and the 2 African-American dppdy districts (S13 and S23) from the

13
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benchmark plan. A comparison of the districtshia two plans demonstrates that there has
been no retrogression.

Both plans have 7 districts in which the HCVAP isaer than 50%:

S6 S19 S20 S21 S26 S27 S29

Plan 57.9% 60.8% 67.8% 61% 62.6% 79.8% 74%
S100

Plan 53% 59.1% 68.2% 59.8% 60.9% 79.8% 74.5%
S148

CompareExhibit 14with Exhibit 17.

And the HVAP in these 7 districts remains above 60%lan S148:

S6 S19 S20 S21 S26 S27 S29

Plan 73.7% 65.6% 73.4% 67.3% 65.9% 86.2% 79%
S100

Plan 70% 63% 73.8% 67.9% 64.8% 86.2% 79.6%
S148

CompareExhibit 13with Exhibit 16.
Likewise, Plan S148 retains 2 districts in whichrigdn-Americans have the
opportunity to elect their candidates of choicdéie BVAP in these districts are both above

40%, as in the benchmark plan:

S13 S23
Plan S100 43.2% 41.1%
Plan S148 44.3% 40.9%

14
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CompareExhibit 13with Exhibit 16.

Plan S148 thus maintains the opportunities th&tHapanics and African-Americans
had to elect their respective candidates of choraer the benchmark plan. The State is
therefore entitled to a declaration that Plan Sieks not have the effect of “diminishing the
ability of any citizens . . . to elect their prefst candidates of choice.” 42 U.S.C. 8§ 1973c(b).

4. Texas State Board of Education

The Texas Board of Education plan is not retrogvesbecause it retains the 3
Hispanic opportunity districts and the 2 distriaterhich African-Americans make up greater
than 30% of the population. The 3 Hispanic oppatyudistricts in Plan E120 each have

HCVAP greater than 50%, just as before:

El E2 E3
E100 66.5% 62.1% 63.3%
E120 67.4% 60.9% 64.5%

CompareExhibit 20with Exhibit 23.
And the 3 districts retain an HVAP greater than 60%

El E2 E3
E100 73.6% 69.4% 68.2%
E120 74.5% 68.8% 68.5%

CompareExhibit 19with Exhibit 22.
Plan E120 also maintains African-American votimgisgth by retaining the 2 districts

with BVAP greater than 30%:

15
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E4 E13
E100 33.9% 32.1%
E120 33.7% 31.3%

CompareExhibit 19with Exhibit 22.

Plan E120 thus maintains the opportunities thdt biadpanics and African-Americans
had to elect candidates of choice under the bent¢hptan. The State is therefore entitled
to a declaration that Plan E120 does not havefteeteof “diminishing the ability of any
citizens . . . to elect their preferred candidateshoice.” 42 U.S.C. 8§ 1973c(b).

Il. T HE PLANS DO NOT HAVE ANY DISCRIMINATORY PURPOSE.

Texas is also entitled, as a matter of law, toatatbry judgments that the plans do not
have the purpose of denying or abridging the rightvote on account of race, color, or
membership in a language minority group becausg there not motivated by any
discriminatory purpose.

A. Under the 2006 Amendments to Section 5 of the VRAPurpose” Refers

Only to Intentional Discrimination That Itself Viol ates the Fourteenth or
Fifteenth Amendment.

In addition to showing the absence of a retrogvessifect, Section 5 of the VRA also
requires that the State demonstrate that the dlanm®t have “the purpose . . . of denying or
abridging the right to vote on account of raceaor or in contravention of the guarantees
set forth in section 1973b(f)(2) of this title.’24).S.C. § 1973c(a¥ee Bossier Parish 520

U.S. at478. Section 1973b(f)(2) extends the VR#Atections to “member[s] of a language

minority group.” 42 U.S.C. § 1973b(f)(2).

16
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Prior to the 2006 amendments to the VRA, the Supr@uourt had interpreted this
purpose prong of Section 5 to require covereddisi®ns to prove only that a change in
voting practices did not haveetrogressivgourpose.Bossier Parish 11528 U.S. at 328-41.
As a result, a change with a discriminatory butretnogressive purpose did not foreclose
preclearanceld. at 340-41.

Congress abrogated this holding in 2006 by addiugeaction (c) to Section 5. 42
U.S.C. 8§ 1973c(c);S. REP. No. 109-295, at 14, 15 (2006). That subsection nefinds
“purpose” in Section 5 to include “any discrimingt@urpose.” 42 U.S.C. 8§ 1973c(c).

In this context, “any discriminatory purpose” refenly to intentional discrimination
that itself violates the Fourteenth or Fifteenthéxrdment. The purported mischief that this
new language sought to cure was the prospecttibddépartment of Justice or this Court
might be required to preclear redistricting plaftedt have an unconstitutional, racially
discriminatory purpose as long as the purposensglgi to perpetuate unconstitutional
conditions and not to actually make them worsay*nhich case the federal government
would be “giving its seal of approval to practitlkat violate the Constitution.” 8EP. NO.
109-295, at 14 (2006) (quoting Pamela S. Karlasp@eases to Written Questions from Sen.
Kennedy (submitted for May 16, 2006 hearing)).aVoid that outcome, Congress redefined
“purpose” to include “any discriminatory purposé2' U.S.C. 8§ 1973c(c), reasoning that this
phrase “is the language that the Supreme Courtins#sfining unconstitutional behavior
under the Fourteenth and Fifteenth AmendmentREB.No. 109-295, at 15 (citin€ity of

Mobile v. Bolden 446 U.S. 55 (1980)Washington v. Davjs426 U.S. 229 (1976)).
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1113

Consequently, “the amendment of section 5 to awarthe Supreme Court’s interpretation
in Bossier IlI. . .only forbids states from making changes that would #edves violate the
Fourteenth and Fifteenth Amendmentsd’ (quoting Testimony of Pamela S. Karlan, The
Continuing Need for Section 5 Pre-Clearance, Higfore the Senate Judiciary Committee
(May 16, 2006)).

Under revised Section 5, then, a covered jurisaiatieed only establish that it did not
enact a voting change because of purposeful, iowgintent to discriminate against persons
because of their race, ethnicity, national origmmembership in a language minority group.
Rogers v. Lodget58 U.S. 613, 617 (1982) (“[I]n order for the BEfjBrotection Clause to be
violated, the invidious quality of a law claimedie racially discriminatory must ultimately
be traced to a racially discriminatory purposeBtlden 446 U.S. at 65 (plurality op.) (noting
that the Fifteenth Amendment “prohibits only purghdly discriminatory denial or
abridgement by government of the freedom to votedocount of race, color, or previous
condition of servitude™ (quoting U.SCoNsT. amend. XV, § 1)f. In this regard,
“[d]iscriminatory purpose . . . implies more thament as volition or intent as awareness of
consequences. Itimplies that the decisionmakeselected or reaffirmed a particular course

of action at least in part ‘because of,” not merelyspite of,’ its adverse effects upon an

identifiable group.”Personnel Adm’r of Mass. v. Feendy2 U.S. 256, 279 (1979) (citation,

4. See als#1.R.ReEP.109-478, at 42 (2006) (observing that, “[t]hroull tpurpose’ requirement
[in Section 5], Congress sought to prevent covgnesdictions from enacting and enforcing votingioges
made with a clear racial animus”); &pP. 109-295, at 17 (2006) (“The Constitution and thertoalready
define racial discrimination and it is that congibnal definition which we incorporate” into Semti5.).
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some internal quotation marks, and footnote omitted

Because Section 5’s purpose prong bars precleaoahc@hen a covered jurisdiction
engages in unconstitutional discrimination actuabtivated by racial or ethnic animus, there
remain broad categories of complaints that mayansoting-rights litigation, but that do
not present any obstacle to preclearance. Amorgatlegations that dmot defeat
preclearance are:

° The voting-procedure change has a dispamapacton members of a
particular racial, ethnic, or language minorigolden 446 U.S. at 70
(plurality op.) (“[W]here the character of the lasweadily explainable
on grounds apart from race, . . . disproportiomafeact alone cannot be
decisive, and courts must look to other evidenafiport a finding of
discriminatory purpose.”¥ill. of Arlington Heights v. Metro. Housing
Dev. Corp, 429 U.S. 252, 264-65 (1977) (“[O]fficial actionllwot be
held unconstitutional solely because it results an racially
disproportionate impact.”Cf. 42 U.S.C. § 1973 (noting that Section 2
of the VRA does not establish “a right to have merslof a protected
class elected in numbers equal to their proportidhe population.”).

° The drafters of the voting-procedure change wegnizant of race in
their efforts. Shaw v. Reno509 U.S. 630, 646 (1993) (“[T]he
legislature always iaware of race when it draws district lines, just as
it is aware of age, economic status, religious poldical persuasion,
and a variety of other demographic factors. That ®f race
consciousness does not lead inevitably to imperohssrace
discrimination.”); see also Miller 515 U.S. at 916 (“Redistricting
legislatures will, for example, almost always beaasv of racial
demographics; but it does not follow that race preithates in the
redistricting process.”).

o The voting-procedure change fails to optimize oximée the number
of majority-minority districts. Miller, 515 U.S. at 924 (“The State’s
policy of adhering to other districting principlestead of creating as
many majority-minority districts as possible doest rsupport an
inference that the plan ‘so discriminates on tredaf race or color as
to violate the Constitution . . . .” (quotirigeer, 425 U.S. at 141)); S.
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REP.109-295, at 17 (2006) (“The language ‘any discratamy purpose’
[in Section 5] does not permit a finding of discmatory purpose that
Is based, in whole or part, on a failure to adbptdptimal or maximum
number of majority-minority districts or compactmarity opportunity
districts.”).

o The voting-procedure change is dilutive in violatmf Section 2 of the
VRA. Bossier Parish,1520 U.S. at 487-88 (“[A] jurisdiction’s single
decision to choose a redistricting plan that hddwive impact does
not, without more, suffice to establish that thesdiction acted with a
discriminatory purpose.”Shaw v. Hunt517 U.S. 899, 913 n.6 (1996)
(“[W]e doubt that a showing of discriminatory eftesder § 2, alone,
could support a claim of discriminatory purposeemgl 5.”).

° The voting-procedure change does not guarantea tmatority group
can elect their preferred candidates of choice ropg@rtion to the
group’s share of the populatioBolden 446 U.S. at 75-76 (plurality
op.) (“The Equal Protection Clause of the Fourteérhendment does
not require proportional representation as an iatper of political
organization.”); see also id.at 86 (Stevens, J., concurring in the
judgment) (“NeitheiGomillion [v. Lightfoot 364 U.S. 339 (1960)] nor
any other case decided by this Court establiskesstitutional right to
proportional representation for racial minoritigs.”

° The voting-procedure change seeks to maintain aease partisan
advantage.Hunt v. Cromartie 526 U.S. 541, 551 (1999) (“Our prior
decisions have made clear that a jurisdiction magage in
constitutional political gerrymandering, even ifstt happens that the
most loyal Democrats happen to be black Democradseaen if the
State wereonsciouf that fact.”); SREpP. 109-295, at 17 (2006) (“The
language ‘any discriminatory purpose’ [in Sectigrdées not permit .
.. afinding of discriminatory purpose based alegermination that the
plan seeks partisan advantage or protects incusbent

Likewise, any other showing about the process ¢cayae of a covered voting-procedure
change that fails to demonstrate purposeful, iousgiintent to discriminate against persons
because otheir race, ethnicity, or national origin does mstablish a violation of the

Fourteenth or Fifteenth Amendment and, therefooesdnot defeat preclearance under
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Section 5 of the VRA.

B. The Court Should Construe and Apply Section 5's &rpose Prong
Narrowly to Avoid Constitutional Infirmities.

Congress’s decision to limit revised Section 5'spmse prong to conduct that itself
violates the Fourteenth or Fifteenth Amendment@dwat least one constitutional pitfall—it
obviates any inquiry into whether Congress coulglesnits enforcement powers under those
Amendments to target a broader range of conduatithr Section 5’s purpose eleme(t.
United States v. Georgi&46 U.S. 151, 158 (2006) (noting that “no oneldsdhat § 5 [of
the Fourteenth Amendment] grants Congress the pmmatenforce . . . the provisions’ of the
Amendment by creating private remedies againstStla¢es foractual violations of those
provisions”);United States v. Raing362 U.S. 17, 26 (1960) (explaining that, becdtise
complaint clearly charged a violation of the Fifide Amendment,” then “the statute, if
applicable only to this class of cases, would ustjarably be valid legislation under that
Amendment”).

Still, this limit on Section 5’s purpose prong doed wholly secure that provision’s
constitutional footing. For in Section 5, Congrieas not simply created a remedygooven
constitutional violations; rather, it has imposgubu certain jurisdictions the extraordinary
burden of suspendingll changes in their voting procedures until they rafétively
disprovethat those changes were motivated by invidioustatscrimination in violation of

the Fourteenth or Fifteenth Amendment. 42 U.S.C9%&3c.
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The “serious constitutional questions” raised hy taquirement are well knowiNw.
Austin Mun. Util. Dist. No. 1 v. Holdet29 S. Ct. 2504, 2513 (2009). In particular,tfeac
5 preclearance exacts “substantial federalism ¢ostsat 2511 (internal quotation marks and
citation omitted)accord Bossier Parish |628 U.S. at 336;0pez v. Monterey County25
U.S. 266, 282 (1999Bossier Parish,1520 U.S. at 480Mliller, 515 U.S. at 926. Among
these, “[flederal-court review of districting letzison represents a serious intrusion on the
most vital of local functions.”Miller, 515 U.S. at 915. Moreover, that intrusion may no
longer be “justified by current needsSee Nw. Austjinl29 S. Ct. at 2512. At the least,
current needs may not warrant Section 5’'s selectiverage, which represents a departure
from the bedrock constitutional principle that Biates enjoy “equal sovereigntySee id.
(quotingUnited States v. Louisian&63 U.S. 1, 16 (1960)).

And even aside from these structural concerns@ebt“imposes upon a covered
jurisdiction the difficult burden of proving ttesencef discriminatory purpose.Bossier
Parish |, 520 U.S. at 480. Not only is it “never easy toye a negative,Elkins v. United
States 364 U.S. 206, 218 (1960), it is particularly “anf to require a party to negate a
subjective mental statege Patterson v. New Yod32 U.S. 197, 211 n.13 (1977) (quoting

People v. Pattersqr847 N.E.2d 898, 909 (N.Y. 1976) (Breitel, C.bncurring)) (noting

5. SeeU.S.CoNnsT. art. |, § 2& amend. X;Growe v. Emison507 U.S. 25, 34 (1993) (*‘We say
once again what has been said on many occasi@pgpadionment is primarily the duty and respongipil
of the State through its legislature or other bodther than of a federal court.” (quotiGfapman v. Meier
420 U.S. 1, 27 (1975)kee also Oregon v. Mitched00 U.S. 112, 125 (1970) (op. of Black, J.) (“No
function is more essential to the separate angmigent existence of the States and their goversitigam
the power to determine within the limits of the Gbitution the qualifications of their own voters &iate,
county, and municipal offices and the nature oifrtbern machinery for filling local public offices).”
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problem in allocating to the prosecution the burdédisproving that the defendant acted
with extreme emotional distress). Imposing sudtueden on a State (and, here, its 181
individual legislators) in the context of one oftleore functions reserved to it by the
Constitution certainly exacerbates the substafeddralism problems outlined above.

The Court should endeavor to construe and applyiddeb’s purpose prong in a
manner that at least mitigates these constitutiooaterns.Edward J. DeBartolo Corp. v.
Fla. Gulf Coast Bldg. & Constr. Trades Coundil85 U.S. 568, 575 (1988). Such a
construction may be found in existing precedente Bupreme Court has recognized that
“[e]lectoral districting is a most difficult subjefor legislatures, and so the States must have
discretion to exercise the political judgment neeeg to balance competing interests.”
Miller, 515 U.S. at 915. In litigation, that discretimanifests in part in presumptiorthat
a state legislature has acted in “good faitlll” Courts must heed this presumption, as well
as “the intrusive potential of judicial intervemianto the legislative realm,” in “assessing
under the Federal Rules of Civil Procedure the adey of a plaintiff's showing at the
various stages of litigation and determining whetbgermit discovery or trial to proceed.”
Id. at 916-17 (citinginter alia, FED. R. Civ. P.56).

Given that this good-faith presumption informstéguisite showing in a redistricting
suit, and that Section 5 aims to assess redisigigians “as a whole Ashcroft 539 U.S. at
479, it should suffice for this stage of a preche@e case that a State makeriena facie
showing through competent evidence that its radistg plans were motivated by ordinary

districting principles and, therefore, not by amyidious unconstitutional purposéf. Miller,
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515 U.S. at 916-17. That should be enough to sh&tburden to any party opposing
preclearance to make a clear and cogent demoostrtithe contrary before a trial is
required—particularly on the compressed schedae@ongress knew would be necessary
to preclear voting-procedure changes for upcomiegtiens. Cf. 42 U.S.C. § 1973c(a)
(providing for administrative preclearance withixtg-day period).This framework at least
tempers the serious constitutional concerns idedtdbove. Indeed, it is this sort of narrow
construction of Section 5’s purpose prong that drete Texas’s willingness to assume
Section 5’s constitutionality for purposes of thigion and to reserve any applicable legal
claims in that regard. Complaint, Intro. Para. ¢Db).

C. The Plans Do Not Have the Purpose of Denying orbkidging the Right to

Vote on Account of Race, Color, or Language Minorg Because They
Were Not Motivated by Any Discriminatory Purpose.

Applying the standard discussed above, the evidealmv conclusively establishes
that each of the redistricting plans at issueimabtion was motivated by ordinary districting
principles and, therefore, not by any invidious amstitutional purpose. Accordingly, the
Court should declare that the plans do not haveutngose of denying or abridging the right
to vote on account of race, color, or membershglenguage minority group because they
are not motivated by any discriminatory purpose.

1. United States Congress
The impetus for redistricting Texas’s U.S. Congi@sal Districts was that the State’s

population growth, as revealed by the decenniadegndemonstrated that Texas would be

allotted four additional congressional districtdamould need to equalize all districts’
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populations in accord with the United States Causbin’'s “one person, one vote” principle.
U.S.ConsT.amend. XIV;Reynolds v. Sim877 U.S. 533, 566 (1964); Davis Depo. at 12:22-
13:4, 20:4-9 (Exhibit 32j;see alsdeclaration of Burt Solomons { 1 (Exhibit 25).

The Texas Legislature also had to ensure thateleaongressional plan complied
with the VRA. H.J. of Tex., 82d Leg., 1st C.S. @911) (statement of Rep. Solomons)
(Exhibit 33) (explaining efforts to “determine angpliance with the Voting Rights Act,
Sections 2 and 5”)d. at S10 (acknowledging “several important element®mply with the
Voting Rights Act”);id. at S64 (describing Legislature’s use of retrogogssnalysis);
Downton Depo. Vol. | at 31:6-16 (Exhibit 30) (explag use of demonstration maps and
review of majority-minority districts to comply witSections 2 and 5 of the VRA), 62:7-8
(“The map had to comply with the Voting Rights ActDavis Depo. at 12:22-13:5 (Exhibit
32) (stating that the staff was trying to satisdil the legal requirements of the Voting Rights
Act”), 20:4-11 (agreeing that congressional plad teacomply with Sections 2 and 5 of the
VRA).

Aside from meeting these legal obligations, theabBaxegislature sought to adhere to
“traditional redistricting principles.” Davis Depat 13:6-9 (Exhibit 32accordH.J. of Tex.,
82d Leg., 1st C.S. S62 (2011) (statement of Refmngms) (Exhibit 33) (explaining that

“there are a number of traditional redistrictingttees that you look at” in redrawing

6. Doug Davis is an employee of the Texas Senate.

7. State Representative Burt Solomons servedais Gftthe House Redistricting Committee during
the 82d Legislature.
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congressional districts). Among these, the Letgistasought to maintain communities of
interest, H.J. of Tex., 82d Leg., 1st C.S. S64 2(statement of Rep. Solomons) (Exhibit
33); Davis Depo. at 13:6-8 (Exhibit 32); to avoaining incumbents, H.J. of Tex., 82d Leg.,
1st C.S. S11 (2011) (statement of Rep. Solomong)ikiE 33); Davis Depo. at 53:25-54:4,
54:10-18 (Exhibit 32); to avoid splitting cities e possible, H.J. of Tex., 82d Leg., 1stC.S.
S11-S12 (2011) (statement of Rep. Solomons) (ExBB); and to preserve the geographic
cores of existing districts where possilideat S64; Davis Depo. at 53:25-54:10 (Exhibit 32).
At no point during the process of redistricting @s¥ U.S. Congressional Districts did
any member of the Texas Legislature, any stafhtoraember of the Texas Legislature, or
anyone else propose a change that was offereddqurpose of harming any voter or group
of voters on account of their race, ethnicity, ational origin. Declaration of Burt Solomons
1 2 (Exhibit 25); Declaration of Kel Seliger { 2ttbit 26)? Declaration of Ryan Downton
1 1 (Exhibit 27)% Declaration of Gerardo Interiano T 1 (Exhibit 28Declaration of Doug
Davis 1 1 (Exhibit 29). The legislative leadershiuld not have permitted any such proposal
to be brought to the floor for debate or considerat Declaration of Burt Solomons | 2

(Exhibit 25); Declaration of Kel Seliger § 2 (ExhiB6). The only consideration of race in

8. State Senator Kel Seliger served as chaireoBimate Redistricting Committee during the 82d
Legislature.

9. Ryan Downton served as general counsel foHthese Committee on Redistricting during the
82d Legislature.

10. Gerardo Interiano is an employee of the Teé#asse of Representatives whose primary

responsibility during the 82d Legislature was draft and analyzing proposed Texas House of
Representatives maps.
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the process leading to passage of Texas’'s U.S. r€ssignal Districts redistricting plan
related to compliance with the VRA’s mandates. |Bxation of Burt Solomons 9§ 2 (Exhibit
25); Declaration of Kel Seliger { 2 (Exhibit 26).

Because the congressional map was not drawn wéhpthrpose of denying or
abridging the right to vote on account of racepgabr membership in a language minority
group, it does not violate Section 5 and shoulg@reeleared.

2. Texas House of Representatives

The impetus for redistricting the Texas House gbieeentatives was that the State’s
population growth, as revealed by the decenniadegmemonstrated a need to equalize the
House districts’ populations in accord with the tddiStates Constitution’s “one person, one
vote” principle and the Texas Constitution’s simitgual-representation mandate.S.
CoNsT. amend. XIV;Reynolds377 U.S. at 566;8x. CONST. art. Ill, 88 26, 28seeH.J. of
Tex., 82d Leg., R.S. S99 (2011) (statement of Befpmons) (Exhibit 34); Downton Depo.
Vol. | at 13:16-22 (Exhibit 30); Interiano Depo. Md at 45:7-9 (Exhibit 31)see also
Declaration of Burt Solomons § 1 (Exhibit 25).

In the process of redrawing the House districtadioieve equal representation, the
Texas Legislature was required to heed other legadtraints. H.J. of Tex., 82d Leg., R.S.
S100, S119 (2011) (statement of Rep. Solomons)ilpEx34) (noting goal of passing legal
map); Downton Depo. Vol. | at 12:25-13:7 (Exhib@)3same); Interiano Depo. Vol. | at
44:20-45:6 (Exhibit 31) (same). For example, thexds Constitution requires that the

Legislature not unnecessarily divide a county betwdistricts if the county has sufficient
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population for its own district. Bx. CONST. art. lll, 8 26;seeH.J. of Tex., 82d Leg., R.S. S99
(2011) (statement of Rep. Solomons) (Exhibit 34Jdiring to “need to comply with the
county line rule under Article Ill, Section 26 bt Texas Constitution, which forbids us from
breaking county lines”)d. at 120-21, 124-25 (statements of Rep. Solomorp)dming that
Texas Constitution’s county-line mandate dictatechber of districts in Nueces County and
Harris County)id. at 215 (statement of Rep. Solomons) (explainiagttie Texas Legislature
could not violate the county-line rule to achiettess goals); Interiano Depo. Vol. | at 52:24-
53:7 (Exhibit 31) (explaining refusal to draw dists that would violate county-line rulesge
also Downton Depo. Vol. | at 13:16-20 (Exhibit 30) (nugi need to comply with Texas
Constitution).

Of course, the Texas Legislature also had to ertkateéhe new House plan complied
with the VRA. H.J. of Tex., 82d Leg., R.S. S11212) (statement of Rep. Solomons)
(Exhibit 34) (explaining that “we did try to . meet what we thought we needed to do under
the Voting Rights Act” and that “one of the thingiried to go on is basically what the
numbers are and what | was advised that we needkmifor certain districts to try to ensure
compliance with the Voting Rights Act”); Downton p& Vol. | at 15:8-26:19 (Exhibit 30)
(explaining efforts to comply with the VRA), Vol. &t 86:20-87:1; Interiano Depo. Vol. | at
129:17-130:6 (Exhibit 31) (noting that legal comapice, including VRA compliance, was the
“number one” priority for the House map).

Aside from meeting these legal obligations, theakekkegislature sought to achieve

other goals. Among these, the Legislature wardedihimize the pairing of incumbents in
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new districts. H.J. of Tex., 82d Leg., R.S. SI®(D) (statement of Rep. Solomons) (Exhibit
34); Interiano Depo. Vol. Il at 65:24-66:5 (Exhil8tl). Because some pairings were
unavoidable due to population shifts within thet&téhe Legislature sought to mitigate the
effects of such pairings by not pairing incumbédrasn opposing parties, thereby “giv[ing]
each member the opportunity to win their districtd.; accord Interiano Depo. Vol. | at
61:20-62:5, Vol. Il at 32:9-18, 36:7-17 (Exhibit)3&xplaining that goal in drawing districts
“was to make sure that every member of the Legistdiad the opportunity to be re-elected”).
More generally, the Legislature wanted to accomrtetlze input of members and interest
groups when appropriat&seeH.J. of Tex., 82d Leg., R.S. S115 (2011) (staternéikep.
Solomons) (Exhibit 34).

At no point during the process of redistricting Trexas House of Representatives did
any member of the Texas Legislature, any stafhtoraember of the Texas Legislature, or
anyone else propose a change that was offereddqurpose of harming any voter or group
of voters on account of their race, ethnicity, ational origin. Declaration of Burt Solomons
1 2 (Exhibit 25); Declaration of Kel Seliger  2(thit 26); Declaration of Ryan Downton
1 1 (Exhibit 27); Declaration of Gerardo Interiafid (Exhibit 28); Declaration of Doug
Davis 1 1 (Exhibit 29). The legislative leadershiuld not have permitted any such proposal
to be brought to the floor for debate or considerat Declaration of Burt Solomons | 2
(Exhibit 25); Declaration of Kel Seliger § 2 (ExhiB6). The only consideration of race in
the process leading to passage of the Texas HoBepoesentatives redistricting plan related

to compliance with the VRA’'s mandates. DeclaratwdrBurt Solomons § 2 (Exhibit 25);
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Declaration of Kel Seliger § 2 (Exhibit 26).

Because the Texas House of Representatives mapotvdsawn with the purpose of
denying or abridging the right to vote on accoumtee, color, or membership in a language
minority group, it does not violate Section 5 ahdwd be precleared.

3. Texas Senate

The impetus for redistricting the Texas Senatethaisthe State’s population growth,
as revealed by the decennial census, demonstrateddato equalize the Senate districts’
populations in accord with the United States Caustin’s “one person, one vote” principle
and the Texas Constitution’s similar equal-représgean mandatdJ.S.CoNsT.amend. XIV;
Reynolds377 U.S. at 566; 8x. CONST. art. lll, 88 26, 28; S.J. of Tex., 82d Leg., R.S1A
(2011) (statement of Sen. Seliger) (Exhibit 3&@eDeclaration of Burt Solomons | 1 (Exhibit
25). The Legislature also was required to compti the VRA. S.J. of Tex., 82d Leg., R.S.
A-1 (2011) (statement of Sen. Seliger) (Exhibit 8)exas must comply with both Section
2 and [Section 5] of the Voting Rights Actilt. at A-12 (“I was particularly careful as we
went through this map, to pay attention to the MpRights Act.”);see alsdavis Depo. at
156:14-22 (Exhibit 32) (explaining need to compi¥hnSection 5 when working on Senate
plan).

At no point during the process of redistricting Trexas Senate did any member of the
Texas Legislature, any staff to any member of theak Legislature, or anyone else propose
a change that was offered for the purpose of hayiiy voter or group of voters on account

of their race, ethnicity, or national origin. Dation of Burt Solomons § 2 (Exhibit 25);
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Declaration of Kel Seliger 1 2 (Exhibit 26); De@ton of Ryan Downton § 1 (Exhibit 27);
Declaration of Gerardo Interiano § 1 (Exhibit ZBgclaration of Doug Davis 1 (Exhibit 29).
The legislative leadership would not have permitiag such proposal to be brought to the
floor for debate or consideration. DeclaratioBaft Solomons 2 (Exhibit 25); Declaration
of Kel Seliger 1 2 (Exhibit 26). The only considion of race in the process leading to
passage of the Texas Senate redistricting plaretelto compliance with the VRA'’s
mandates. Declaration of Burt Solomons § 2 (ExI#b); Declaration of Kel Seliger { 2
(Exhibit 26).

Because the Texas Senate map was not drawn wipkithese of denying or abridging
the right to vote on account of race, color, or rhership in a language minority group, it
does not violate Section 5 and should be precleared

4. Texas State Board of Education

The impetus for redistricting the Texas State Badr@ducation was that the State’s
population growth, as revealed by the decenniadugemonstrated a need to equalize the
Board districts’ populations in accord with the téwl States Constitution’s “one person, one
vote” principle and the Texas Education Code’s kimimandate for decennial
reapportionmentU.S.CoNsT. amend. XIV;Reynolds377 U.S. at 566;8x. EDuc. CODE§
7.104(a)-(b); seeH.J. of Tex., 82d Leg., R.S. 1810 (2011) (statdnaérRep. Solomons)
(Exhibit 35);see alsdeclaration of Burt Solomons 1 (Exhibit 25).

In the process of redrawing the Board districtadhieve equal representation, the

Texas Legislature was required to heed other legadtraints. H.J. of Tex., 82d Leg., R.S.
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1811 (2011) (statement of Rep. Solomons) (Exhib)t(Boting goal of passing legal map).
The Legislature had to ensure that the new Boamd gbmplied with the VRAId. at 1810
(explaining that “[ijn order to meet the requirerteenf the Voting Rights Act, we cannot
regress the five minority-majority districts froneibhg able to elect the candidate of their
choice” and that “[a] retrogression analysis haslone on all the districtsyee alsdavis
Depo. at 156:14-22 (Exhibit 32) (explaining needdmply with Section 5 when working on
Board plan). As part of this effort, the Legisi®uedrew the districts to be “as compact as
possible.” H.J. of Tex., 82d Leg., R.S. 1810 (20%k1atement of Rep. Solomons) (Exhibit
35).

In the course of meeting these legal obligatidms Tiexas Legislature also adhered to
“traditional redistricting princip[les]” in redrawg the Board districtsld. For example, the
Legislature soughtto protectincumbents by “eghiag] the strength of the prevailing party”
in each district and “not pair[ing] any incumbehtdd. The Legislature also sought to
“maintain[] communities of interest . . . and thares of previous districts, counties, and
cities.” Id. Along these lines, the Legislature reduced the rermabschool districts that were
split between two Board districtid. at 1811. Finally, the Legislature endeavore@spond
to input from the publicld. at 1810-11.

At no point during the process of redistricting Trexas State Board of Education did
any member of the Texas Legislature, any stafhtoraember of the Texas Legislature, or
anyone else propose a change that was offereddqurpose of harming any voter or group

of voters on account of their race, ethnicity, ational origin. Declaration of Burt Solomons
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1 2 (Exhibit 25); Declaration of Kel Seliger I 2({tbit 26); Declaration of Ryan Downton
1 1 (Exhibit 27); Declaration of Gerardo Interiafid (Exhibit 28); Declaration of Doug
Davis 1 1 (Exhibit 29). The legislative leadershiuld not have permitted any such proposal
to be brought to the floor for debate or considerat Declaration of Burt Solomons | 2
(Exhibit 25); Declaration of Kel Seliger § 2 (ExhiB6). The only consideration of race in
the process leading to passage of the Texas State Bf Education redistricting plan related
to compliance with the VRA’s mandates. DeclaratdrBurt Solomons § 2 (Exhibit 25);
Declaration of Kel Seliger § 2 (Exhibit 26).

Because the Texas State Board of Education mapetatawn with the purpose of
denying or abridging the right to vote on accoumtee, color, or membership in a language
minority group, it does not violate Section 5 ahdwd be precleared.

CONCLUSION
The Court should grant the State’s motion for sumrmelgment and declare : (1) that
the State’s redistricting plans for U.S. Congré@ssxas House of Representatives, Texas
Senate, and Texas State Board of Education néither the purpose nor will have the effect
of denying or abridging the right to vote on acdoahrace, color, or membership in a
language minority and otherwise fully comply witction 5 of the Voting Rights Act; and
(2) that the State’s redistricting plans for U.®nG@ress, Texas House of Representatives,

Texas Senate, and Texas State Board of Educatigihenanplemented immediately.
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