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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff,

Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his )

official capacity as Attorney General )

of the United States, )

V.

Defendants, )
WENDY DAVIS, et al., )

Defendant-Intervenors. )

PLAINTIFF'S SUPPLEMENTAL BRIEF ON PRIVILEGE

Pursuant to the Court’'s Memorandum Opinion on Rgea Claims (“Privilege Order”)
(Doc. 128), Plaintiff State of Texas respectfullles this Supplemental Brief on Privilege.
Texas understands its obligations under the Pgegil®rder and is working diligently to fulfill
them. Among these obligations is that Texas supypther support for any claims of privilege
relating to communications between and among Ofti€ethe Attorney General (“OAG”)
personnel. See Privilege Order at 20 (“[T]he Court invites Texas support its argument
[regarding OAG communications], if it chooses to stm with more specificity ....”). Texas
respectfully submits that amn camera review of 62 pages containing OAG internal
communications would best inform the Court’s judgimen the applicability of the work

product privilege.
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There are two groups of communications at issuée first type are internal OAG
communications between attorneys Daniel Hodge t(FAssistant Attorney General), David
Schenck (Deputy Attorney General for Legal Counsgtacey Napier (Senior Counsel to the
Attorney General), and Matthew Frederick (Specialiisel to the Attorney General), and OAG
personnel, David Falk, Todd Giberson, and Joshimn £4 Legal Technical Support (a group of
analysts and statisticians that support OAG). Bladodge, David Schenck, Stacey Napier, and
Matthew Frederick have participated in redistrigtlitigation since February 2011. David Falk,
Todd Giberson, and Joshua Zahn prepare racialriged voting analysis and summaries at the
direction of OAG attorneys. The communicationsisstie involve emails summarizing and
analyzing racially polarized voting reports prepba¢ the direction of OAG attorneys. Copies of
the underlying racially polarized voting reportsrfr which the summaries derive are attached to
these communications. The substance of the emfés discuss conclusions drawn from the
summaries. But these internal communications aork \groduct were never sent to the map
drawers Interiano, Downton, and Davis.

Pursuant to the Privilege Order, and without wavits work product privilege, Texas
proposes that it produce the racially polarizedngpteports that are attachments to the internal
communications (and were sent to the map draweus)pot the emails between OAG attorneys
and OAG personnel.

The second type of communication consists of entads OAG attorney Stacey Napier
sent to map drawers and their counsel. These efiomard the LTS summaries. They come
second in chronological sequence because Ms. Napigd not forward the racially polarized
voting report summaries until she solicited anceiead them from internal OAG personnel. As

stated above, Ms. Napier did not forward internald2discussions to map-drawers.
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The work product privilege should protect inter@AG discussions unless disclosed to
an adversary.See United Sates v. Deloitte LLP, 610 F.3d 129, 140 (D.C. Cir. 2010). These
discussions reflect the “mental impressions, caiohs, opinions, or legal theories” of OAG
attorneys. Id. at 135. Indeed, OAG attorneys drafted or sa@eithem. The discussions
therefore qualify as “opinion work product” thatgrtually undiscoverable.”ld.

Texas and OAG personnel reasonably anticipatedatibn and Texas respectfully
requests the Court to reconsider its ruling on tbssle. Texas anticipated litigation because
Texas has faced redistricting litigationawery redistricting cycle sincBaker v. Carr, 369 U.S.
186 (1962). Texas did not need to wait until adavhad commenced to receive work product
protection. See In re Sealed Case, 29 F.3d 715, 718 (D.C. Cir. 1994) (“Some cas&®gfpreting
the work product privilege] have attributed sigeefince to whether a document was obtained
before or after litigation was commenced, but tasnot be sound. Prudent parties anticipate
litigation, and begin preparation prior to the tirseit is formally commenced.”) (quoting 8
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE § 2024, at
197-98 (1970)).

In addition, Texas faced actual litigation in Fedyu2011. Théleuber lawsuit, filed on
February 11, 2011, challenged the Legislature’sla@districting process on the ground that the
use of unadjusted census data for redistrictingghmihave the purpose and effect of
strengthening the Hispanic vote” in violation oétRourteenth Amendment and Section 2 of the
Voting Rights Act. See Plaintiffs’ Original Complaint and Request for Ingtive and
Declaratory Relief, and Designation of a Three-&u@purt (Doc. 1) 1 2ZTeuber, et al. v.
Texas, et al., No. 4:11-cv-00059 (E.D. Tex. Feb. 10, 2011). Fabruary 22, 2011, the Mexican

American Legislative Caucus (MALC) moved to interedn theTeuber case, alleging that “any
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modification of the redistricting data for considgon of citizenship or voter eligibility . . .
would result in a dilution of Latino voting streihgt Motion to Intervene (Doc. 3) at Zeuber,
etal. v. Texas, et al., No. 4:11-cv-00059 (E.D. Tex. Feb. 22, 2011). MAtautioned that “[t]he
Voting Rights Act specifically prohibits discrimiian against Latinos in votingjd. at 7, and
alleged that “the Texas Attorney General has cterdly defended Texas redistricting
enactments that were found to discriminate agamsority voters including Latinos.’ld. at 8.

Texas prepared the racially polarized voting analggmmaries and discussions because
of threatened or pending litigation. The propest t®r determining when a party anticipates
litigation assesses “whether, in light of the nataf the document and the factual situation in the
particular case, the document can fairly be sattbice been prepared or obtairtestause of the
prospect of litigation.” See Deloitte, 610 F.3d at 137 (internal citations and quotatioarks
omitted). Racially polarized voting analysesap#o discrete doctrinal questions raised under
Sections 2 and 5 of the Voting Rights Act. Perfioignthese analyses serves no legitimate
legislative function other than to equip legislatavith information on litigation and liability
under these sections. If Section 2 and Sectiatigation was not preordained, OAG personnel
would never have prepared these summaries andsdisos.

Applying the foregoing standards to the types oh#snsubmitted here, both should be
protected. The internal OAG emails were prepameahnticipation of litigation and never shared
outside the OAG's office. The discussions contertgplitigation and discuss racially polarized
voting analyses, which are discrete to litigatiorder the Voting Rights Act. Am camera
review of these 62 pages will provide the Courthwatshowing of what Texas believes should

remain protected and what Texas will prodtice.

! Texas is producing the communications with mapvera today.
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CONCLUSION

For the foregoing reasons, Plaintiff respectfubguests that the Court undertakei@an
camera review of certain OAG communications and concltidat the discussions contained

therein qualify for the work product privilege.
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Dated: January 5, 2012 RespbygtSubmitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

ADAM K. MORTARA (Pro Hac Vice Motion Pending)
JOHN M. HUGHES (Pro Hac Vice Motion Pending)
ASHLEY C. KELLER (Pro Hac Vice Motion Pending)

Bartlit Beck Herman Palenchar & Scott LLP
54 West Hubbard Street, Suite 300
Chicago, lllinois 60654

(312) 494-4400 / (312) 494-4440 (fax)

Attorneys for Plaintiff State of Texas
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhs# foregoing document has been sent via

the Court’s electronic notification system to tbh#dwing parties on January 5, 2012:

Daniel J. Freeman

U.S. DEPARTMENT OF JUSTICE
Voting Section, Civil Rights Division
950 Pennsylvania Avenue, NW
NWB Room 7203

Washington, DC 20530

(202) 305-4355

Email: daniel.freeman@usdoj.gov

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304

(703) 628-4673 Fax: (202) 736-2222
Email: jghebert@comcast.net

Paul M. Smith

Michael B. DeSanctis
Jessica Ring Amunson
Caroline D. Lopez
JENNER & BLOCK LLP
1099 New York Ave., N.W.
Washington, D.C. 20001

Mark A. Posner

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS

1401 New York Avenue, NW Suite 400
Washington, DC 20005

(202) 307-1388

Email: mposner@Ilawyerscommittee.org

John M. Devaney

Marc Erik Elias

PERKINS COIE

700 13th Street, NW Suite 600
Washington, DC 20005-3960
(202) 628-6600

Email: jdevaney@perkinscoie.com
Email: melias@perkinscoie.com

Nina Perales

MEXICAN AMERICAN LEGAL
DEFENSE & EDUCATIONAL FUND,
INC.

110 Broadway Suite 300

San Antonio, TX 78205

(210) 224-5476 Fax: 210-224-5382
Email: nperales@maldef.org

Robert Stephen Notzon

1507 Nueces Street

Austin, TX 78701-1501

(512) 474-7563 Fax: (512) 474-9489
Email: robert@notzonlaw.com

Ray Velarde

1216 Montana Avenue

El Paso, TX 79902

(915) 532-6003

Email: velardelaw2005@yahoo.com

Chad W. Dunn

BRAZIL & DUNN

4201 FM 1960 West Suite 530
Houston, TX 77068

(281) 580-6310

Email: chad@brazilanddunn.com

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

PLAINTIFF 'S SUPPLEMENTAL BRIEF ON PRIVILEGE

PAGE 7



