
IN THE UNITED STATES DISTRICT COURT FOR  

THE EASTERN DISTRICT OF PENNSYLVANIA 

 

SAMUEL H. SMITH, in his capacity as Speaker   : 

Of the Pennsylvania House of Representatives, :  Civil Action 

        :  

  Plaintiff,      : 

        :  No. 2:12-cv-00488 

v. : 

  :  

CAROL AICHELE, IN HER CAPACITY AS : 

SECRETARY OF THE COMMONWEALTH :  (Electronically Filed) 

OF PENNSYLVANIA,    : 

        : 

  Defendant.     : 

       : 

  v.     : 

       : 

DENNIS BAYLOR, Applicant for Intervention : 

 

 

DEFENDANT CAROL AICHELE’S MEMORANDUM OF LAW IN OPPOSITION  

TO THE MOTION TO INTERVENE OF APPLICANT DENNIS BAYLOR, AND IN 

SUPPORT OF DEFENDANT’S MOTION TO STRIKE    

 

Defendant, Carol Aichele, in her capacity as Secretary of the Commonwealth of 

Pennsylvania (“Defendant”), files this memorandum of law in opposition to the motion to 

intervene of Dennis Baylor (“Applicant”).  Because the Applicant has filed to meet the 

requirements of Rule 24 of the Federal Rules of Civil Procedure, his motion to intervene should 

be denied and all his proposed filings should be stricken. 

I. Applicant Cannot Meet the Substantive Requirements of Rule 24(a) To 

Intervene in the Litigation________________________________________ 

 

The legal standard governing intervention is set forth in Federal Rule of Civil Procedure 

24.  The Rule provides, in relevant part: 

 

Upon timely application anyone shall be permitted to intervene in 

an action . . . (2) when the applicant claims an interest relating to 
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the property or transaction which is the subject of the action and 

the applicant is so situated that the disposition of the action may as 

a practical matter impair or impede the applicant's ability to protect 

that interest, unless the applicant's interest is adequately 

represented by the existing parties. 

 

See FED. R. CIV. P. 24(a)(2).   

 Under the Third Circuit’s interpretation of Rule 24(a), a proposed intervenor may 

intervene as of right only if: (1) his motion to intervene has been timely filed; (2) he has an 

interest relating to the case; (3) his ability to protect this interest could possibly be impaired in 

the absence of intervention; and (4) the interest is not adequately represented by an existing party 

in the litigation.  See Kleissler v. United States Forest Service, 157 F.3d 964, 969 (3d Cir. 1998). 

In his motion to intervene, the Applicant asserts that he is a founder of a minor political 

party under sections 801(a) and 912.2 of the Pennsylvania Election Code (25 P.S. §§ 2831(a) and 

2872.2).  Applicant further alleges that the lack of a primary election for the upcoming special 

election in the currently vacant 134
th

 Legislative District
1
 violates the Pennsylvania and United 

States Constitutions.  Applicant’s motion to intervene should be denied because Applicant’s 

counterclaim has no relation to the facts or legal issues of the case, and instead, advances a 

theory already rejected by the Third Circuit.  

A. The Applicant’s Interest is Unrelated to the Litigation 

To fulfill Rule 24(a)(2), the applicant must have an interest “relating to the property or 

transaction which is the subject of the action” that is “significantly protectable.”  Donaldson v. 

United States, 400 U.S. 517, 531 (1971).  The interest must be cognizable, and not of a general 

                                                 
1
 As revealed in the proposed Counterclaim that Applicant filed with his Motion to Intervene 

(Doc. 9), Applicant does not even reside in the 134
th

 Legislative District.  Rather, he allegedly 

resides in the 124
th

 Legislative District, see Baylor Proposed Counterclaim at ¶ 72, which is not 

vacant and, therefore, not subject to a special election.  
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and indefinite character.  Brody v. Sprang, 957 F.2d 1108, 1115 (3d Cir. 1992).  While the Third 

Circuit has held that application of Rule 24 “demands flexibility,” the “polestar for evaluating a 

claim for intervention is always whether the proposed intervenor’s interest is direct or remote.”  

Kleissler, 157 F.3d at 972.  

In his motion, and attached Answer and Counterclaim, Applicant appears to argue two 

interests in the Litigation.  First, Applicant seemingly argues that the currently configured 134
th

 

District, which spans Berks and Lehigh counties, violates the Pennsylvania Constitution.  

Second, Applicant argues that the failure to have a primary prior to the Special Election in the 

134
th

 District violates both the Pennsylvania and United States Constitutions.  

 Applicant’s interests relating to the Special Election to be held in the 134
th

 District – 

where Applicant does not even reside, see n.1, supra – are utterly irrelevant to the claims in the 

Litigation.  Specifically, the Litigation concerns the recent invalidation of the 2011 Legislative 

Reapportionment Commission’s proposed Reapportionment Plan (“2011 Plan”) by the 

Pennsylvania Supreme Court on January 25, 2012.  See Holt v. 2011 Legislative 

Reapportionment Comm'n, No. 7 MM 2012, 2012 Pa. LEXIS 186 (Jan. 25, 2012).  The 

Pennsylvania Supreme Court found that the 2001 Legislative Reapportionment Commission’s 

Plan remains in effect until a revised 2011 Plan is approved.  Id. at *2-3.  Plaintiff Samuel Smith, 

as the Speaker of the House of Representatives, filed the present suit asking the Court to enjoin 

the Secretary of the Commonwealth from using the 2001 Plan because use of the 2001 Plan 

would violate the constitutional requirements for legislative districts to have substantial equality 

of population among districts.  See, e.g., Compl. ¶¶ 57, 62. 

Seizing the opportunity to pursue his own cause, Applicant has now attempted to 

intervene in order to advance the unrelated claim that the absence of a primary election prior to a 
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Special Election violates the United States and Pennsylvania Constitutions.  Whether the 

Commonwealth should mandate primary elections prior to a Special Election is utterly irrelevant 

to the Plaintiff’s singular interest in this suit – which is clearly to enjoin the use of the 2001 Plan.  

Applicant fails to present any claims, defenses, facts, or rights relating to the continued 

constitutional viability of the 2001 Plan; rather, the attempted intervention is a thinly-veiled 

attempt by the Applicant to raise an unrelated issue about the nomination process.  Applicant 

fails to meet the threshold requirement that his interest in mandating primary elections is directly 

impacted by Plaintiff’s interest in challenging the viability of the 2001 Plan.  Because 

Applicant’s interests are remote under prevailing Third Circuit law, the Applicant’s motion 

should be denied. 

Moreover, any intervention based upon Applicant’s theory is futile, as the Third Circuit 

previously rejected an argument that the absence of a primary prior to a special election violates 

the Constitution.  See Trinsey v. Commonwealth, 941 F.2d 224 (3d Cir. 1991).  In Trinsey, a pro 

se plaintiff alleged that Pennsylvania’s failure to have a primary election prior to conducting a 

special election to fill a Senate seat that had become vacant in mid-term violated the 

Constitution.  Id. at 226.  The Third Circuit rejected the plaintiff’s argument and held that states 

possess discretion in how they fill representative vacancies.  Id. at 233.  While Trinsey concerned 

a state’s flexibility in conducting a special election for the United States Senate under both the 

Fourteenth and Seventeenth Amendments of the U.S. Constitution, the Third Circuit noted that 

the states possess discretion to develop the procedure for filling a vacancy at the state level as 

well.  Id. (citing Rodriguez v. Popular Democratic Party, 457 U.S. 1 (1982)).  Relying on 

Rodriguez, the Third Circuit held that a court should apply a “deferential standard of review over 

a state’s choice of the manner in which to fill legislative vacancies.”  Id. at 234.  The Trinsey 
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Court concluded that “[t]he available precedent suggests that the Supreme Court views the 

manner in which nominees are selected to have been left to the discretion of the states.”  Id. at 

233.    

 In Rodriguez, the Supreme Court held that a Puerto Rico statute, which authorized the 

filling of a vacancy by appointment, did not violate the United States Constitution.  Id.  The 

appellants argued that the process for filling vacancies was constitutionally defective because it 

did not provide for a special election to fill the vacancy and because the interim successor was 

appointed by a political party rather than an elected official.  Id.  The Supreme Court, relying on 

the same Seventeenth Amendment analysis relied upon in Trinsey, found that a state is permitted 

wide discretion to fulfill any vacancies that may occur in its own legislature.  Id. 

Applying Trinsey and Rodgriguez, it is clear that the Applicant’s proposed intervention 

advances a theory that has been soundly rejected by the Third Circuit and United States Supreme 

Court.  Namely, Pennsylvania possesses significant discretion as to how it may fill any 

legislative vacancies, and there is no constitutional imperative for a state to hold a primary 

election prior to a special election.   

Thus, as shown above, Applicant’s proposed intervention, and his interest in this suit, 

lacks any rational relationship to Plaintiff’s interest in this suit; and it lacks any basis in law.  

Consequently, Applicant’s motion to intervene should be denied. 

B. To the Extent Applicant Has An Interest in the Continued Viability of the 2001 

Plan, His Interests are Adequately Protected by the Existing Parties__________ 

 

Even assuming, arguendo, that Applicant has sufficient interest in the constitutional 

viability of the 2001 Plan, any such interest is adequately represented by the existing party.  In 

order to find inadequacy, Applicant must demonstrate that: (1) the applicant’s interests diverge 

sufficiently enough from the existing party such that the existing party cannot devote proper 
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attention to the applicant’s interests; (2) there is collusion between the representative party and 

the opposing party; or (3) the representative party is not diligently prosecuting the suit.  Brody, 

957 F.2d at 1123. 

Applicant does not allege that there is collusion between the representative party and the 

opposing party, or that Plaintiff is not diligently prosecuting the Litigation.  Thus, Applicant’s 

sole potential argument is that the Applicant’s interests significantly diverge from the Plaintiff’s 

interests.  As discussed above, Applicant’s interests do, in fact, diverge from Plaintiff’s interest 

because they are wholly unrelated to Plaintiff’s claims; and they are, in effect, premised upon an 

entirely new set of facts and claims.  However, to the extent that Applicant has an interest in 

whether the 2001 Plan remains viable, his interests are protected by both parties in the Litigation.  

Specifically, the Secretary of the Commonwealth is bound to represent the interest of all 

citizens of Pennsylvania, including Applicant.  Further, Applicant fails to aver that Plaintiff will 

not adequately advance any of his interests, and it appears undisputed that Plaintiff seeks to 

invalidate the use of the 2001 Plan, which is the sole interest at stake in the Litigation.
2
 

Therefore, given that the existing parties adequately represent any interest of Applicant 

relating to the viability of the 2001 Plan, their request for intervention as of right under Rule 24 

fails as a matter of law. 

II. Applicant Fails to Fulfill the Requirements for Permissive Intervention Under 

Rule 24(b)__________________________________________________________ 

 

In conclusory fashion, Applicant requests permission for leave under Rule 24(b), which 

permits the Court to grant intervention where a party “has a claim or defense that shares with the 

                                                 
2
 Applicant devotes several paragraphs of his Answer and Counterclaim to the geographically 

split nature of the vacant 134
th

 District where a special election would occur.  However, befitting 

the true nature of his proposed intervention and his attempt to halt the special election, Applicant 

requested relief from this Court concerns only his desire to have a primary election before any 

special election occurs.  See Compl. ¶ 73(1-6).   
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main action a common question of law or fact.”  FED. R. CIV. P. 24(b)(1)(B).  Applicant does not 

state what common questions of law or fact exist, as Applicant simply states that he “seeks leave 

for permissive intervention.” 

Applicant’s unsupported request for permissive intervention, unsupported by any 

averments of any actual common questions of law or fact, belies the true nature of his proposed 

intervention, which is to raise ancillary issues before the Court that do not bear any commonality 

whatsoever to the actual underlying lawsuit.  With his motion to intervene and proposed Answer, 

Applicant demonstrates the absence of any common questions or issues.  Namely, Plaintiff’s suit, 

as discussed above, solely concerns the proper response to the invalidation of the 2011 Plan, and 

whether the 2001 Plan is constitutionally viable – this is the sole issue raised by Plaintiff in his 

suit against the Secretary of the Commonwealth.  Applicant’s sole issue is whether it is 

constitutional for Pennsylvania to permit a special election to occur without a primary election 

occurring first.  As noted, supra, these two issues are wholly unrelated, and reflect only an 

attempt by Applicant to “piggyback” onto existing litigation to bring forth unrelated claims. 

Rule 24(b)(3) also requires that an intervention not “unduly delay or prejudice the 

adjudication of the original parties’ rights.”  FED. R. CIV. P. 24(b)(3).  Applicant’s intervention 

will unduly delay the proceedings by slowing the resolution simply by virtue of adding 

additional claims unrelated to Plaintiff’s original action, and forcing the parties to respond to 

filings such as this one.   

In sum, because Applicant has not shown the presence of any common questions of fact 

or law, and intervention will unnecessarily delay resolution of Plaintiff’s claims, Applicant’s 

motion to intervene should be denied. 
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III. Applicant’s Filings Should be Stricken 

Federal courts possess the inherent authority to strike improper motions or filings.  See 

Tilghman v. A.P. Electric Construction, Inc., No. 88-4363, 1991 U.S. Dist. LEXIS 14732 at * 6 

(E.D. Pa. Oct. 10, 1991). 

As discussed above, Defendant respectfully suggests that Applicant’s motion to intervene 

should not be granted.  If the motion to intervene is denied, Applicant will be rendered a non-

party to this litigation, and consequently, all filings by Applicant should be stricken from the 

record.  Alexander v. Rendell, 246 F.R.D. 220, 231 (W.D. Pa. 2007) (holding that, until granted 

permission to intervene, a proposed intervenor is not a party to a lawsuit). 

 Because Applicant would be a non-party were his motion to intervene to be denied, all 

docketed filings made in this suit on his behalf, beyond the Motion to Intervene itself, are 

improper and should be stricken from the record. 

IV. Conclusion 

Based on the foregoing reasons, Defendant Carol Aichele respectfully requests that the 

motion of Applicant Dennis Baylor to intervene as a party defendant as of right, or, alternatively, 

by permission of the Court, be denied.  Defendant further requests that the Court enter an Order 

striking all filings on behalf of Applicant in this litigation with the exception of the motion to 

intervene. 

      LAMB McERLANE PC 

 

      By:  s/Joel L. Frank    

       William H. Lamb (No. 04927) 

       Joel L. Frank (No. 46601) 

       Scot R. Withers (No. 84309)  

       24 East Market Street 

       West Chester, PA  19381-0565 

 

Dated:  February 13, 2012    Counsel for Defendant Carol Aichele 
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CERTIFICATE OF SERVICE 

 

 This is to certify that in this case complete copy of the foregoing pleading has been filed 

electronically and is available for viewing and downloading from the ECF system.  This 

document is being served upon the following counsel by electronic filing: 

Matthew H. Haverstick, Esquire 

Francesco P. Trapani, Esquire 

Robert N. Feltoon, Esquire 

Conrad O’Brien 

1500 Market Street, Ste 3900 

Centre Square West Tower 

Philadelphia, PA 19102 

Via Electronic Filing  

 

Dennis Baylor 

2654 Mountain Road 

Hamburg, PA 19526 

Via First Class Mail  

 

 

        

 

   LAMB McERLANE PC 

 

 

 

Date: February 13, 2012 BY: /s/Joel L. Frank 

   William H. Lamb (No. 04927) 

Joel L. Frank (No. 46601) 

Scot R. Withers (No. 84309)  

24 East Market Street 

West Chester, PA  19381-0565 

610-430-800 

 

Counsel for Defendant Carol Aichele 
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IN THE UNITED STATES DISTRICT COURT FOR  

THE EASTERN DISTRICT OF PENNSYLVANIA 

 

SAMUEL H. SMITH, in his capacity as Speaker   : 

Of the Pennsylvania House of Representatives, :  Civil Action 

        :  

  Plaintiff,      : 

        :  No. 2:12-cv-00488 

v. : 

  :  

CAROL AICHELE, IN HER CAPACITY AS : 

SECRETARY OF THE COMMONWEALTH :  (Electronically Filed) 

OF PENNSYLVANIA,    : 

        : 

  Defendant.     : 

       : 

  v.     : 

DENNIS BAYLOR, Applicant for Intervention : 

 

ORDER 
 

 AND NOW, this ___ day of February, 2012, upon consideration of the Applicant Dennis 

Baylor’s Motion to Intervene, and Defendant Secretary Carol Aichele’s response thereto, and 

Defendant’s Motion to Strike, and it appearing that Applicant is not entitled to intervene in this 

case, the Court hereby denies Applicant’s Motion to Intervene, and strikes all filings of the 

Applicants in this litigation with the exception of the Motion to Intervene.  

 

         BY THE COURT 

________________________________ 

     R. Barclay Surrick, U.S.D.J. 
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