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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CELESTE TAYLOR, et. al., CIVIL ACTION NO. 06-CV-481
Plaintiffs,
JUDGE LANCASTER
V.

DAN ONORATO
Allegheny County Chief Executive, et al.,

Defendants.

MEMORANDUM OF LAW OF DEFENDANTS SECRETARY PEDRO A. CORTES
AND COMMISSIONER HARRY VANSICKLE IN OPPOSITION TO PLAINTIFFS'
MOTION FOR PREL IMINARY INJUNCTION!

! The Commonwealth Defendants focus in this Memorandum on particular issues. As
was suggested by the Court in conference on April 18, 2006, various Defendants will be focusing
on various issues in their submissions that respond to Plaintiffs’ motion. Commonwealth
Defendants join in those other submissions.
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For their Answer and Response to the Plaintiffs' Motion for Preliminary Injunction and
supporting Memorandum, Defendants Pedro A. Cortés, Secretary of the Commonwealth, and
Harry VanSickle, Commissioner, Bureau of Commissions, Elections and Legislation
(“Commonwealth Defendants”), through counsel, submit this Memorandum of Law.

. INTRODUCTION

On Tuesday morning, just three weeks to the day before the Pennsylvania General
Primary Election, this Court will convene to consider Plaintiffs’ extraordinary, eleventh-hour
request to force Allegheny County to abandon its plans to comply with the Help America Vote
Act of 2002 (“HAVA”), 42 U.S.C § 15301 et seq., and adopt new, modern voting technology.
Plaintiffs seek to force Allegheny County and the Commonwealth of Pennsylvania to violate
HAVA by using a lever voting system in Allegheny County that is, inter alia, inaccessible to the
visually impaired and that lacks the capacity to have a manual, vote by vote audit. Plaintiffs’
requested relief thereby guarantees a violation of law, and also guarantees that over $4 million in
federal funding that was made available to the Commonwealth for use in Allegheny County for
the purpose of replacing the lever voting machines with HAVA-compliant machines will be
forfeited. Plaintiffs’ requested injunction also requires a federal court to intervene in one aspect
of an integrated state-run election system, again, just weeks prior to an election. Further,
Commonwealth Defendants anticipate that the evidence at the hearing will demonstrate that
Allegheny County simply cannot change horses this far into the stream, and thus holding an
election on the (now illegal) lever voting machines simply cannot take place on May 16.

Plaintiffs requested relief ought to be denied, as they cannot sustain their burden as to any
of the four factors considered in connection with their motion. First, Plaintiffs not only do not
have a reasonable probability of succeeding on the merits of their claims, they are unlikely to

succeed on the merits of their claims. Plaintiffs do not have a private right of action pursuant to
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HAVA, and the Election Systems and Software ("ES&S") voting systems at issue do not violate
HAVA. Plaintiffs other statutory claims are also doomed to fail. Plaintiffs’ Constitutional
claims are highly suspect, as, in essence, they are merely challenges to Pennsylvania’s
certification process for voting systems, a process that is neutral and thorough. Plaintiffs seek to
have this Court substitute, based on an expedited hearing, its analysis of the crash-worthiness of
the voting systems at issue for the certifications of the systems based on the analyses of an
approved independent testing authority and the Commonwealth of Pennsylvania, both of which
have institutional expertise in making such certifications.

Plaintiffs’ case is based on rampant speculation, and thus the extraordinary remedy they
seek is not (as is customary in preliminary injunction cases involving voting rights) predicated on
likely irreparable harm based on a concrete prior history of, for example, invidious
discrimination and disenfranchisement. Instead, Plaintiffs relate tales from other jurisdictions, at
other times, involving other voting systems than the ones at issue here, as though this somehow
points to the inevitable loss of the right to vote. If Plaintiffs are given relief based on their
speculation that votes will be lost, it would set a precedent for federal injunctive oversight of
elections any time there is an anticipated fear that a state or local government official could
possibly err in the conduct of an election. Surely, such grievances are better addressed by the
state courts' ordinary process for handling election law disputes, as set forth in the Pennsylvania
Election Code.

The balance of harms also does not clearly favor Plaintiffs. The Commonwealth
Defendants have responsibilities connected to the upcoming elections, and as a result the
Commonwealth of Pennsylvania has certified to the federal government that the upcoming

General Primary will be in compliance with HAVA. The requested relief harms them, as well as
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Allegheny County, since it will result in the forfeit of the over four million dollars that the
Commonwealth would otherwise have made available to Allegheny County for the purpose of
modernizing and improving its voting systems. Since Plaintiffs’ requested order clearly notes
that ultimately Allegheny County will have to purchase a HAVA-compliant voting system, that
task will now have to be done without the federal funding if the injunction is granted.

More importantly, it is hard to see how the public interest is served by the relief Plaintiffs
seek. The requested injunction will result in the violation of HAVA. It will result in the inability
of blind voters to vote independently, and it will achieve nothing for the quadriplegic Plaintiffs,
who cannot vote independently on the lever voting system that will be used if Plaintiffs have
their way. It will result in the use of a voting system that does not have a manual audit capacity.
Most fundamentally, according to the anticipated testimony of witnesses more closely aligned
with the County-affiliated defendants,? it will result in no election at all on May 16, hardly a
result in the public interest.

It is unnecessary for this Court to step in and begin micromanaging the upcoming
election in Allegheny County. It would be far better for any problems that arise on May 16 to be
addressed through the traditional means provided for in the Pennsylvania Election Code and the
state court system. There is simply no need, in essence, to put the upcoming election into federal
receivership based on the skepticism the Plaintiffs have about the ability of Allegheny County to

run an election on the new voting systems on May 16.

% These are Dan Onorato, Allegheny County Chief and Member of the County Board of
elections, the Allegheny County Board of Elections itself, and James M. Flynn, Jr., the County
Manager, collectively the “County Defendants.” Other defendants are Wan J. Kim (Assistant
Attorney General in the United States Department of Justice Civil Rights Division) and Alberto
Gonzales, the Attorney General of the United States. These last two defendants are the “Federal
Defendants.”
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1. BACKGROUND

A. Overview of HAVA

After the November 2000 Presidential election, Congress responded by passing HAVA.
HAVA was a culmination of a two-year congressional effort to achieve reforms “to improve our
country’s election system.” See H.R. REP. No. 107-329, at 31 (2001) (“The circumstances
surrounding the election that took place in November 2000 brought an increased focus on the
process of election administration, and highlighted the need for improvements. The Help
America Vote Act . . . will make it possible to implement needed improvements”). As it relates
to this action, HAVA has two principal components — a funding component and a voting systems
standards component.

1. The Funding Component — Section 102

To emphasize HAVA’s critical importance to the nation’s electoral system, Congress
provided substantial funding to assist state and local governments in improving their
administration of elections and to meet the voting systems standards that Congress established.
See H.R. REP. No. 107-329, at 32 (2001); 42 U.S.C. 815301 (providing for “[p]ayments to
States for activities to improve administration of elections”); 42 U.S.C. § 15302 (providing for
payments to States for “[r]eplacement of punch card or lever voting machines”); 42 U.S.C. §
15401 (providing for “[r]equirements payments”).

In particular, section 102 of HAVA provides funding program for states to replace “lever
voting systems” with voting systems that do “not use punch cards or levers” and otherwise meet
the requirements of section 301. 42 U.S.C. § 15302(a)(2). Under the program, payments to the
States are based on the number of voting precincts within the State that used a punch card voting

system or a lever voting system in the November 2000 general election, such precincts being
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described by section 102 of HAVA as “qualifying precincts.” 42 U.S.C. 8 15302(a)(1);
Declaration of Harry A. VanSickle (“VanSickle Decl.”) { 6.

To receive a payment under this program, the Commonwealth was required to submit a
notice to the General Services Administration (“GSA”) certifying, inter alia, that the State would
use the payment to replace punch card voting systems or lever voting systems used in the State
no later than the first federal election of 2006 — the May 16, 2006 general primary. VanSickle
Decl. 11 7-9, 15-16. If the Commonwealth fails to meet this deadline, § 102(d) of HAVA (42
U.S.C. § 15302(d)) requires it to pay to the U.S. Election Assistance Commission (EAC) - the
agency that has inherited the program from the GSA under 8 902(b)(4) of HAVA (42 U.S.C. 8
15542(b)(4)) — an amount equal to the noncompliant precinct percentage of the funds provided to
the Commonwealth under the program. VanSickle Decl. §{ 7-9, 17-19. The EAC has informed
the Commonwealth that it has no authority to waive this deadline. 1d. { 20.

The Commonwealth of Pennsylvania applied for § 102 funding on April 29, 2003, and
received a sum of $22,916,952.00 from the GSA. Id. {7 11-13. Of this amount, the
Commonwealth has set aside $4,178,615.98 for Allegheny County to replace its lever voting
machines — an amount that the Commonwealth will be required to return to the EAC if
Allegheny County has not done so by May 16. Id. § 14; Commonwealth Defendants’ Exhibit
(“Comm. Ex.”) 25.

2. The Voting System Standards Component -- Section 301

Section 301 of HAVA provides for certain minimum requirements for voting systems
used in federal elections after January 1, 2006. Section 301 requires, inter alia, that such voting
systems shall: (1) “produce a permanent paper record with a manual audit capacity” that “shall
be available as an official record for any recount conducted with respect to any election in which

the system is used,” § 301(a)(2)(B), 42 U.S.C. 8 15481(a)(2)(B); (2) “be accessible for
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individuals with disabilities, including nonvisual accessibility for the blind and visually
impaired, in a manner that provides the same opportunity for access and participation (including
privacy and independence) as for other voters,” 8 301(a)(3)(A), 42 U.S.C. § 15481(a)(3)(A); and
(3) “provide alternative language accessibility pursuant to the requirements of section 203 of the
Voting Rights Act of 1965,” § 301(a)(4), 42 U.S.C. § 15481(a)(4).

Congress left the “specific choices on the methods of complying” with Section 301 “to
the discretion” of each State. 42 U.S.C. § 15485. To assist each State in complying with the
requirements of section 301, however, Congress established the EAC. 42 U.S.C. § 15341. The
EAC does not have rulemaking authority or the power to “promulgate any regulation.” 42
U.S.C. 8 15329. Indeed, the power to enforce “the uniform and nondiscriminatory election
technology and administration requirements under” section 301 was expressly given to the
Attorney General of the United States. 42 U.S.C. 8 15511. Rather, Congress contemplated that
the EAC would have an advisory role in assisting States complying with section 301 by
promulgating “voluntary guidance” and providing for the testing and certification of voting
systems. 42 U.S.C. § 15342 (duties of EAC generally); 42 U.S.C. § 15501 (voluntary guidance);
42 U.S.C. § 15371 (providing that the EAC “shall provide for the testing, certification,
decertification, and recertification of voting system hardware and software by accredited
laboratories.”).

At the time of HAVA’s enactment, the EAC had not yet provided the “voluntary
guidance” referred to in HAVA section 311, 42 U.S.C. § 15501. Therefore, Congress provided

that the set of voting system standards then in effect — namely, the 2002 Voting System
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Standards established by the Federal Election Commission (“2002 VSS™)® — shall be deemed to
have been adopted by the EAC as their first set of voluntary voting system guidelines. 42 U.S.C.
8 15362(e) (“Notwithstanding any other provision of this subpart, the most recent set of voting
system standards adopted by the Federal Election Commission prior to October 29, 2002 shall be
deemed to have been adopted by the Commission as of October 29, 2002 as the first set of
voluntary voting system guidelines adopted under this subpart.”); Commonwealth Defendants’
Exhibit (“Comm. Ex.”) 9, at p. 1, available at http://www.eac.gov/election_resources/vss.hmtl
(“Section 222(e) of the Help America Vote Act of 2002 (HAVA) provides that the 2002 Voting
System Standards adopted by the Federal Election Commission are deemed to be adopted by the
Election Assistance Commission (EAC) as the first set of voluntary voting system guidelines
adopted under HAVA.”); VanSickle Decl. {{ 40-41.

Likewise, at the time of HAVA’s enactment, the EAC had not yet provided for the
certification and testing of voting systems. Accordingly, Congress provided that until such time
as the EAC made such testing and certification available, the procedure “used as of October 29,
2002 shall remain in effect.” 42 U.S.C. § 15371(d). This procedure involves the use of
independent testing authorities (“ITAs”) — nonfederal laboratories that are accredited by the
National Association of State Election Directors (“NASED”), a non-partisan trade association
consisting of election directors from around the country. Comm. Ex. 7 available at

www.eac.gov/testing_certification/htm; VVanSickle Decl. {1 37-38.

% A copy of the 2002 V/SS is available at http://www.eac.gov/election_resources/vss.hmtl,
with relevant portions attached as Comm. Ex. 37.



Case 2:06-cv-00481-GLL  Document 48 Filed 04/24/2006 Page 11 of 63

ITAS test voting systems against the 2002 VSS. 1d. (“Today, voting systems are tested by
ITAs against the 2002 Voting System Standards.”).*

B. The Commonwealth’s Electronic Voting System Certification Process

Under section 1105-A(c) of the Pennsylvania Election Code (Election Code), 25 Pa. Stat.
Ann. § 3031.5(a) (West Supp. 2005), no “electronic voting system” — whether a direct recording
electronic device (DRE) or a paper ballot system that uses an electronic device to read or tabulate
ballots — may be used in any election in the Commonwealth unless it has been examined and
approved by the Secretary of the Commonwealth pursuant to sections 1105-A and 1107-A of the
Election Code (25 Pa. Stat. Ann. §8 3031.5 & 3031.7 (West 1994 & Supp. 2005). The Election
Code provides for the Secretary to appoint an examiner to examine the voting system in question
in his place. 25 Pa. Stat. Ann. § 3031.7; Declaration of Michael I. Shamos { 20.

Before the Secretary can certify an electronic voting system, the Election Code provides
that that system must have been “examined and approved by a federally recognized independent
testing authority” and meet “any voting system performance and test standards established by the
Federal Government” — currently, the 2002 VVS. 25 Pa. Stat. Ann. § 3031.5(a); VanSickle Decl.
111 44-45; id. § 49 (stating that the Secretary will only review an electronic voting system that has
been, or is in the process of being, “qualified by an independent testing authority (ITA),
recognized or accredited as provided by section 231(d) of HAVA (42 U.S.C. § 15371(d)), for

compliance with the most recent Federal standards — currently the 2002 Federal Election

* On December 13, 2005, the EAC adopted the 2005 Voluntary Voting System
Guidelines. Comm. Ex. 8 at 1. These guidelines “increase security requirements for voting
systems and expand access, including opportunities to vote privately and independently, for
individuals with disabilities. 1d. Their adoption, however, has little relevance here, as the
“guidelines will take effect in December 2007 (24 months [from the date of their adoption]), at
which time voting systems will no longer be tested against the 2002 Voting System Standards
(VSS) developed by the Federal Election Commission (FEC).”
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Commission Voting Systems Performance and Test Standards that were deemed by section
222(e) of HAVA (42 U.S.C. § 15362(e)).”); Shamos Decl. { 18.

After receiving confirmation that the voting system in question has been certified (or is in
the process of being certified) by an ITA, an examination is conducted in accordance with
Article XI-A of the Election Code, particularly sections 1105-A and 1107-A (25 Pa. Stat. Ann.
§§ 3031.5 & 3031.7). VanSickle Decl. § 49.°> A principal inquiry in this examination is whether
“the system . . . can be safely used by voters at all elections as provided in [the Election Code].”
25 Pa. Stat. Ann. § 3031.5(b); VanSickle Decl. | 45.

This examination also includes tests for the standards set forth in section 301 of HAVA.
Id. 1 57. Indeed, as stated by the examiner for the voting systems at issue in this case, Dr.
Michael Shamos,:

Because voting systems used in elections for Federal offices must be HAVA-

compliant, it would make no sense for the Secretary to certify a non-HAVA-

compliant system. That would require a county to maintain two systems, one

HAVA-compliant and one non-HAVA-compliant, to conduct elections.

Therefore, as examiner, I never recommended certification of a system that

does not comply with HAVA. In my review, among other things, | take into

account HAVA, the 2002 Standards, the Pennsylvania Election Code, the

Secretary’s directives on voting systems, the ITA documentation, the system

documentation provided by the vendor, the system source code, information

obtained from other sources such [as] news reports, and the results of the
examination.
Shamos Decl. § 27. For example, a blind employee of the Department votes on the system using
its audio component to test compliance with section 301(a)(3)(A) of HAVA. VanSickle Decl. |

57. Also included in the examination is a test to determine if the system provides a “permanent

physical record of each vote cast,” as required by the definition of “electronic voting system”

> For a more thorough explanation of the certification process, see VVanSickle Decl. 1§ 36-
65.
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found in section 1101-A of the Election Code (25 Pa. Stat. Ann. § 3031.1). VanSickle Decl.
63; Shamos Decl. 1 48. This Pennsylvania requirement for a “permanent physical record of each
vote cast” is consistent with the requirement of section 301(a)(2)(B)(i) of HAVA (42 U.S.C. §
15481(a)(2)(B)(i)), which requires that “[t]he voting system shall produce a permanent paper
record with a manual audit capacity for such system.” VanSickle Decl. { 63; Shamos Decl. | 48.

After the examination is completed, the appointed examiner recommends to the Secretary
of the Commonwealth whether or not the voting system should be certified. Shamos Decl. { 21.
This recommendation typically contains additional conditions and recommendations for the
voting system at issue, which the Secretary is not obliged to adopt, but often does. Id. §{ 21-22.
A “condition” placed upon a voting system is appropriate “to remediate through administrative
means risks or deficiencies that have been observed in a voting system” that are “not enough to
warrant denial of certification.” Id. § 23. “Recommendations,” on the other hand, are used to
ensure that the certification process is “one of continuing improvement.” As stated by Dr.
Shamos:

If the Secretary merely granted or denied certification, a vendor of a system that

passed certification would have no incentive to make it better. If [it] made the

improvement, it would simply subject itself to payment of another examination

fee and the risk of failing a subsequent certification examination. Therefore

‘recommendations’ are made to indicate to the vendor that the Secretary expects

them to be followed prior to the next examination and that if they are not made

the vendor should not necessarily expect a follow-up certification.

Id. 1 24.

C. Pennsylvania’s Certification of the ES&S iVotronic with Unity Software®

® Plaintiffs’ contentions revolve primarily around the ES&S iVotronic, so the
Commonwealth Defendants’ description of the certification process here focuses on that system.
However, the certification process for the ES&S M650 optical scan is also detailed in the
Declaration of Harry VVanSickle at paragraphs 74 through 93.

10
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In November 2005, members of the Department of State, along with Dr. Shamos,
conducted an examination of the ES&S iVotronic v. 9.1.3.0 with Unity Election Management
Software v. 3.0 in accordance with Article XI-A of the Election Code. VanSickle Decl. { 81;
Comm. Ex. 13 at 2. ES&S presented the voting system to Dr. Shamos in a condition that
enabled him to manipulate and examine the system, including election definition and ballot
setup. VanSickle § 83. The vendor also provided to the Secretary’s representatives the ability to
program and set up an election of their own design. Id. Pursuant to the examination, the voting
system was tested for compliance with certain standards set forth in section 301 of HAVA (42
U.S.C. §8 15481), as well as the relevant provisions of the Election Code. VanSickle Decl. §81-
87; Shamos Decl. {1 27, 66; Comm. Ex. 13 at 2, 10.

With respect to section 301 of HAVA, Jim Criss, a blind employee of the Pennsylvania
Department of State (“Department of State”), voted on the iVVotronic using its audio component
to test compliance with section 301(a)(3)(A) of HAVA (42 U.S.C. § 15481(a)(3)(A)) as it
applies to voters who are visually impaired. VanSickle Decl. § 81. Further, included in the
examination was a test to determine if the system provides a “permanent paper record with a
manual audit capacity for such system,” as required by section 301(a)(2)(B)(i) of HAVA (42
U.S.C. 8 15481(a)(2)(B)(i)). Id. 1 85; Shamos Decl. { 48.

With regard to the specific provisions of the Election Code, the Pennsylvania
Standardized Test was performed to verify that iVotronic complies with the criteria established
in section 1107-A of the Election Code (25 Pa. Stat. Ann. 8 3031.7), including the “Pennsylvania
method” described at section 1107-A(3) of the Election Code (25 Pa. Stat. Ann. § 3031.7(3)).
VanSickle Decl. {1 84, 87. Additionally, Dr. Shamos determined that the iVotronic was safe for

voters to use. Id. §87. On December 8, 2005, the Commonwealth received notice from SysTest

11
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Labs, LLC (an ITA) that the iVotronic v. 9.1.3.0 complied with the 2002 VVS. Id. { 88; Comm.
Ex. 13 at 2. Thereafter, Dr. Shamos submitted a written report to the Secretary of the
Commonwealth on December 12, 2005, recommending that the Secretary certify the voting
system. VanSickle Decl. § 87; Comm. Ex. 15 at 1. The Secretary certified the iVotronic in a
report dated December 22, 2005. VanSickle Decl. { 89; Comm. Ex. 13.

On March 9, 2006, ES&S submitted a request to demonstrate upgrades that it had made
to the iVotronic.” VanSickle Decl. § 91. ITA testing had already been performed on the new
version of the system -- iVotronic v. 9.1.4.1. and Unity software v. 3.0.1.0. 1d; Comm. Ex. 12 at
4. On March 28, 2006, members of the Department of State and Dr. Shamos examined these
new versions of the iVotronic and Unity software. VanSickle Decl. § 92; Comm. Ex. 12 at 4.
Pursuant to Dr. Shamos’ recommendation, the Secretary of the Commonwealth issued an
amended certification report for the system on April 7, 2006. VanSickle Decl. {1 92; Comm. Ex.
12 at 6.

1. ARGUMENT

Plaintiffs' request for a preliminary injunction in this case is extraordinary, as it seeks,
now just three weeks and a day prior to the General Primary Election, to upset Allegheny
County's plan for that election, to prevent compliance with HAVA, to curtail the ability of the
visually disabled to vote independently, and to invite the Court to meddle with the

Commonwealth's scheme for certifying voting machines. Plaintiffs' burden is a heavy one,

" In particular, “[s]ubsequent to the certification on December 22, 2005, ES&S
discovered an error in the iVotronic firmware that, under certain conditions, cause[d] write-in
ballot positions not to be displayed on the ballot.” Comm. Ex. 12 at 4. By the time of March 9,
2006, however, ES&S “repaired the error.” Id.

12
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requiring them to show a likelihood of success on the ultimate merits and that they will be
irreparably harmed,; as this Court has noted:

A preliminary injunction is not a matter of right, but rather is
committed to the sound discretion of the court. Spartacus, Inc. v.
Borough of McKees Rocks, 694 F.2d 947, 949 (3d Cir.1982). It
may be granted, however, if the moving party demonstrates both a
reasonable probability of eventual success in the litigation, and that
it “will be irreparably injured pendente lite if relief is not granted.”
Polaroid Corp. v. Disney, 862 F.2d 987, 991 (3d Cir.1988). The
trial court should also consider, when relevant, the possibility of
harm to other interested persons from the grant or denial of the
injunction, as well as harm, if any, to the public interest. I1d.

Rottmann v. Pennsylvania Interscholastic Athletic Ass'n., 349 F. Supp. 2d 922 (W.D. Pa. 2004)
(Lancaster, J.) (citations omitted) (applying this standard in denying request for preliminary
injunction in Section 1983 action brought to enforce First Amendment rights).?

A. Plaintiffs Are Not Likely To Succeed On The Merits of Their Claims.

1. Plaintiffs Are Unlikely To Succeed On Their Section 1983 Claim For
Violation Of HAVA Rights.

Plaintiffs assert that the Court should issue an injunction preventing the ES&S iVotronic
from being used in Allegheny County on May 16, since this system allegedly does not comply
with HAVA. Ironically, Plaintiffs make this allegation despite the fact that the voting system

they would rather use — lever voting machines — is clearly not compliant with HAVA.®

8 As the grant or denial of a preliminary injunction is discretionary, the scope of review
on appeal is "narrow," being limited to review for abuse of discretion or error of law. Spartacus,
Inc. v. Borough of McKees Rocks, 694 F.2d 947 (3d Cir. 1982).

° An entire section of HAVA is devoted to the replacement of lever voting machines.
See 42 U.S.C. 8 15302(a)(2). Further, the EAC has identified a number of specific “compliance
problems” that lever voting machines have with section 301, to name a few: lack of a manual
audit capacity, lack of a tested error rate, and lack of accessibility for people with disabilities.
Comm. Ex. 3. Additionally, the U.S. Department of Justice has indicated lever voting machines
do not “provide accessibility for voters with disabilities in the manner required by Section
301(a)(3)(A) of HAVA . ...” Plaintiffs’ Exhibit (“Pls. Ex.”) 36 at 2.

13
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Nevertheless, Plaintiffs’ cannot demonstrate a likelihood of success on the merits of their claims
under HAVA because (1) HAVA cannot be enforced through private litigation, and (2) the
ES&S iVotronic is HAVA-compliant.

(@) Claims Under HAVA Section 301 May Not Be Enforced
Through Private Litigation.

Plaintiffs apparently concede that HAVA itself does not confer a private right of action.
Rather, they ground their HAVA claims under 42 U.S.C. § 1983 and in the rationale of the court
in Sandusky County Democratic Party v. Blackwell, 387 F.3d 565 (6" Cir. 2004) (finding a
cognizable § 1983 claim for a right to cast a provisional ballot pursuant to HAVA § 302(a)).
While counsel for the Federal Defendants will be addressing this matter in greater detail their
response, the Commonwealth Defendants wish to point out that Plaintiffs’ suit under section 301
of HAVA presents an entirely different situation from that presented in Blackwell, and therefore
Plaintiffs may not assert such a claim under § 1983.

First, in Blackwell, the court concluded that HAVA created a federal right to cast a
provisional ballot based on the text of HAVA § 302(a)(2), which states that an “individual shall
be permitted to cast a provisional ballot.” Blackwell, 387 F.3d at 573 (emphasis in original).
The language of HAVA section 301, however, stands in contrast to the language of section
302(a)(2). The text of section 301, as made plain by its title, focuses on “voting system
standards,” and the States responsible for implementing them — not individual rights. See, e.g.,
42 U.S.C. § 15481(a)(“Each voting system used in an election for Federal office shall . . .”)
(emphasis added). Statutes that “focus on the person regulated rather than the individuals

7

protected create ‘no implication of an intent to confer rights on a particular class of persons.

10 See 42 U.S.C. § 15485 (“The specific choices on the methods of complying with the
requirements of this title shall be left to the discretion of the State.”).
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Alexander v. Sandoval, 532 U.S. 275, 289 (2001) (quoting California v. Sierra Club, 451 U.S.
287, 294 (1981)).

Second, the instant case clearly is one wherein Congress created a “comprehensive
enforcement scheme that is incompatible with individual enforcement under § 1983.” Blackwell,
387 F.3d at 572 (quoting Gonzaga Univ. v. Doe, 536 U.S. 273, 285 n.4 (2002)). For example,
the text of section 301(a)(3)(A) of HAVA provides that voting systems shall “be accessible for
individuals with disabilities . . . in a manner that provides the same opportunity for access and
participation (including privacy and independence) as for other voters.” 42 US.C. §
15481(a)(3)(A). HAVA, however, does not explain what this standard means.* Rather,

Congress provided that the EAC would adopt “voluntary guidance”*?

to help states to determine
what will comply with section 301. 42 U.S.C. § 15501(a). This voluntary guidance was not
intended to be static, but to change over time and with the development, availability, and
practicality of different voting systems. 42 U.S.C. § 15501(c) (requiring the EAC to revisit its

recommendations with “respect to section 301 no less frequently than once every 4 years”);

Comm. Ex. 29 at 3 (EAC Advisory 2005-004, stating that “[c]Jonformance with Section 301(a)(3)

1 Surely this provision cannot be read in an absolute manner; namely, that all voting
systems must provide means by which every voter — regardless of the limitations of a particular
disability and regardless of the technology readily and fiscally available in 2006 — to vote
without some assistance. Indeed, neither the EAC nor the DOJ has taken this type of
unreasonable approach. See, e.g., Comm. Ex. 2 at 1 (April 19, 2006 letter from the EAC stating
that “HAVA cannot be read to require that voting systems provide private and independent
access to all disabled voters in all situations. This is a factual impossibility. Ultimately, some
individuals possess disabilities that cannot be accommodated by reasonably available
technologies such that they vote independently.”); Comm. Ex. 4 (DOJ website stating that a
voting system need only comply with 2002 VSS Section 2.2.7 to meet section 301(a)(3)’s
requirements).

12 As discussed supra, the EAC “shall not have any authority to issue any rule” or
“promulgate any regulation.” 42 U.S.C. § 15329.
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is a complex matter, which must take into account the disability of the voter, the advancement of
technology and its availability, and the efforts of the lections officials to make the voting process
accessible to disabled voters in a private and independent manner.”). By according enforcement
power solely to the DOJ — a power that DOJ uses both through litigation and by informing
jurisdictions of its views on HAVA'’s requirements®® -- Congress ensured that the broad language
of section 301(a)(3) would be enforced in a uniform manner, and in accord with the practicalities
associated with running an election. If individuals were permitted to file section 301 claims
under 42 U.S.C. § 1983, it would unduly interfere with the ability of the EAC™ and the DOJ to
effectively and uniformly balance section 301’s provisions against the landscape of ever-
evolving voting technology and the means/needs of various states.

(b)  The ES&S iVotronic Complies with HAVA.

Plaintiffs’ claims under HAVA may be distilled to three assertions regarding the
iVotronic voting system: (1) it does not comply with section 301(a)(1)(A)(i), which requires the
system to “permit the voter to verify (in a private and independent manner) the votes selected by
the voter”; (2) it does not have an error rate compliant with section 301(a)(5); and (3) it is not
accessible by individuals with disabilities according to section 301(a)(3). As made clear below,
these assertions are simply incorrect.

(i)  HAVA Section 301(a)(1)(A)(i)

13 See www.usdoj.gov/crt/voting/havashava.html (“The United States has enforced
HAVA through both litigation and by informing jurisdictions of the Department’s views on the
Act’s requirements.”); Federal Defendants’ Exhibit 20A (copy of same).

“ While the EAC does not have enforcement power under HAVA to bring an action
against a State in federal court (as does the DOJ), as discussed supra, the EAC may demand
repayment of funds provided under section 102 if a State does not replace its lever voting
machines voting systems that comply with section 301. See, e.g., Comm. EX. 23 (March 24,
2006 letter from the EAC regarding verification of HAVA 102 funding).
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HAVA section 301(a)(1)(A)(i) provides that a voting system used in an election for
federal office shall “permit the voter to verify (in a private and independent manner) the votes
selected by the voter on the ballot before the ballot is cast and counted.” 42 U.S.C. §
15481(a)(1)(A)(i). Plaintiffs allege that “privacy flaws” found in the examination of the
iVotronic violate this provision. The only so-called “privacy flaw” at issue relates to a
“continuous roll” printer that is available on the iVotronic, which prints images of each ballot in
the order in which that ballot is voted. Comm. Ex. 13 at 6. With this type of printer, “[b]ecause
the ballot images are recorded on paper in the order in which they are voted, merely comparing
each ballot image with the numbered list of voters will reveal every voter’s choices in a given
precinct.” Id. at 6. Accordingly, the Secretary concluded that “the iVotronic continuous roll
VVPAT must be disabled prior to being delivered to counties . .. .” Id. at 6. Accordingly, once
this printer is disabled, “the privacy flaws no longer exists.” Shamos Decl. § 93. This condition
has been satisfied. Shamos Decl. { 75; VanSickle Decl.  93.

(i) HAVA Section 301(a)(5)

Plaintiffs next assert that security and accuracy flaws purportedly identified in the
examination of the iVotronic make it likely that the iVotronic voting machines will produce an
error rate prohibited by HAVA. HAVA section 301(a)(5) provides that “[t]he error rate of the
voting system in counting ballots (determined by taking into account only those errors which are
attributable to the voting system and not attributable to an act of the voter) shall comply with the
error rate standards established under section 3.2.1” of the 2002 VSS. 42 U.S.C. § 15481(a)(5).
This error rate is 1 in 500,000 ballots cast. 2002 VSS at 3.2.1; Pls. Ex. 17 at 3-4.

As discussed above, every voting system that is certified by the Secretary of the
Commonwealth must have been certified by an ITA for its compliance with the 2002 VSS,

including section 3.2.1. 25 Pa. Stat. Ann. § 3031.5(a); VanSickle Decl. {{ 44-45; id. | 49
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(stating that the Secretary will only review an electronic voting system that has been, or is in the
process of being, “qualified by an independent testing authority . . . for compliance with the most
recent Federal standards — currently the 2002 Federal Election Commission Voting Systems
Performance and Test Standards . . . .”); Shamos Decl. § 18. This includes the iVotronic.
VanSickle Decl. 1 77, 88.°

(i)  HAVA Section 301(a)(3)

Plaintiffs assert that that since certain voters may be required to vote with assistance on
the iVotronic at the May 16 primary election, this renders the voting system to be non-compliant
with section 301(a)(3) of HAVA. Section 301(a)(3) requires the system to “be accessible for
individuals with disabilities, including nonvisual accessibility for the blind and visually
impaired, in a manner that provides the same opportunity for access and participation (including
privacy and independence) as for other voters.” 42 U.S.C. § 15481(a)(3). As discussed supra,
this standard is not defined in HAVA. The DOJ, however, has made clear that for voting
systems used in the May 16, 2006 primary, compliance with the 2002 VSS is sufficient:

Section 301(a)(3) of HAVA requires that each voting system used in federal

elections be accessible for persons with disabilities, including persons who are

blind or have low vision. . . . The EAC will eventually issue voluntary guidance

as to what constitutes an accessible voting system. Until the EAC guidance is

adopted, the voluntary guidance of the FEC can be used to determine the

accessibility of voting machines. (These can be found at EAC at Section 2.2.7 of

the Voting System Standards).

Comm. Ex. 4 (under the heading “What are the disability access requirements for voting systems

under HAVA?”) (emphasis added); Comm. Ex. 37 8§ 2.2.7 (listing the accessibility requirements

under the 2002 VSS); id. 8 1.4 (stating that implementing the provisions in Section 2.2.7 “will

> The “conditions” set forth in the Secretary’s evaluation do not alter this analysis.
Shamos Decl.  94.
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not entirely eliminate the need to accommodate the needs of some disabled voters by human
interface.”).

Every electronic voting machine certified by the Secretary of the Commonwealth has
been tested by an ITA for compliance with the 2002 VSS, including the iVotronic. 25 Pa. Stat.
Ann. § 3031.5(a); VanSickle Decl. 11 44-45; id. 1 49 (stating that the Secretary will only review
an electronic voting system that has been, or is in the process of being, “qualified by an
independent testing authority . . . for compliance with the most recent Federal standards —
currently the 2002 Federal Election Commission Voting Systems Performance and Test
Standards . . . .”); id. § 77, 88; Shamos Decl. § 18. Further, Dr. Shamos and representatives
from the Department of State independently examined whether or not the iVotronic was
accessible to individuals with disabilities, including those with visual disabilities. VanSickle
Decl. { 57, 81; Shamos Decl. | 27 (stating that when he performs an examination, he takes into
account, inter alia, “HAVA, the 2002 Standards, the Pennsylvania Election Code, the
Secretary’s directives on voting systems,” and “the ITA documentation”).*

Plaintiffs nevertheless assert that conformity with the 2002 VSS is not sufficient for a
voting system to comply with HAVA for the May 16 primary election. In particular, Plaintiffs

point to EAC Advisory 2005-004 -- the so-called “gap analysis” between the 2002 VSS and

HAVA Section 301 -- as evidence that voting devices are required to have, inter alia, “sip and

18 plaintiffs also assert that the M650 does not comply with accessibility requirement of
section 301(a)(3) of HAVA. This allegation, if true, is irrelevant. Allegheny County intends to
use the M650 only in conjunction with the iVotronic (a DRE). See 42 U.S.C. § 15481(a)(3)(B)
(providing that a voting system may satisfy the disability access requirement “through the use of
at least one direct recording electronic voting system or other voting system equipped for
individuals with disabilities at each polling place”). Second, Plaintiffs assert that the M650
cannot alert voters to “overvotes” in violation of section 301(a)(1)(A)(iii). Plaintiffs fail to note
that HAVA allows this as long as certain voter education procedures are followed. Shamos
Decl. 1 96.
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puff” technology to allow individuals with manual dexterity disabilities to vote without
assistance.’” In a letter dated April 19, 2006, however, the EAC addressed this very issue and
made clear that HAVA, at least at this time, does not require every voter — regardless of
disability — to be able to vote independently. In discussing EAC Advisory 2005-004, Gavin S.
Gilmour, Deputy General Counsel for the EAC stated:

HAVA cannot be read to require that voting systems provide private and
independent access to all disabled voters in all situations. This is a factual
impossibility. Ultimately, some individuals possess disabilities that cannot be
accommodated by reasonably available technologies such that they can vote
independently. Per EAC Advisory 2005-004, in determining compliance with
HAVA'’s accessibility requirement one must “take into account the disability of
the voter, the advancement of technology and its availability, and the efforts of the
election officials to make the voting process accessible to disabled voters in a
private and independent manner.”

Ultimately, neither HAVA nor the EAC have prescribed the use of a particular
technology as required to meet accessibility requirements. The sip and puff
device is merely one example of a technology that has been employed to meet this
requirement.

Comm. Ex. 2 (emphasis in original).'®

17 plaintiffs also rely on the declaration of Noel Howard Runyan to assert a number of
other alleged deficiencies that the iVotronic has for individuals with disabilities. However, of
the Plaintiffs, the only ones who have a disability are Plaintiffs Richard D. McWilliams and
Robert Alan Robertson. See Complaint {1 15, 19. Both of these individuals only allege manual
dexterity disabilities. I1d. Assuming that HAVA creates a private right enforceable under § 1983
—which it plainly does not — these Plaintiffs certainly do not have standing to assert purported
access violations for disabilities they do not have.

18 Moreover, EAC Advisory 2005-004 does not alter the fact that the 2002 VSS are the
operative guidelines used to measure HAVA compliance until the 2005 Voluntary Voting
System Guidelines take effect in December 2007. Comm. EX. 8 (“The guidelines will take effect
in December 2007 (24 months), at which time voting systems will no longer be tested against the
2002 Voting System Standards (VSS) developed by the Federal Election Commission.”); Comm.
Ex. 4 (under the heading “What are the disability access requirements for voting systems under
HAVA?”). While EAC Advisories may constitute opinions of the EAC on various issues, they
are not the “voluntary guidance” provided for under HAVA. Rather, such “voluntary guidance”
may only be adopted after: (1) publication of notice of the proposed recommendations in the
Federal Register, (2) an opportunity for public comment on the proposed recommendations, (3)

(continued...)
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2. Plaintiffs Do Not Have a Substantial Likelihood of Succeeding on the
Merits of Their Claims Under the Americans with Disabilities Act and
the Rehabilitation Act.

Plaintiffs assert that the Commonwealth Defendants discriminated against them in failing
to purchase voting systems that provide access to individuals with manual dexterity disabilities.'®
To establish a claim under either the American with Disabilities Act (ADA) or the Rehabilitation
Act (RA), Plaintiffs McWilliams and Robertson must prove that they have been discriminated
against on the basis of their disabilities. E.g., Weinreich v. Los Angeles County Metrop. Transp.
Auth., 114 F.3d 976, 978 (9" Cir. 1997) (cited in Plaintiffs’ brief at 36). As shown in American
Assoc. of People with Disabilities v. Shelley, 324 F. Supp. 2d 1120 (C.D. Cal. 2004), these
Plaintiffs cannot meet this standard here.?’

In Shelley, California’s Secretary of State withdrew his approval of certain direct
recording electronic voting systems. Id. at 1124. A number of individual plaintiffs who had
either visual or manual impairments filed suit, asserting that since “decertification of touch-
screen voting machines will alter the voting system and make the right to vote less accessible to
disabled persons,” the Secretary had discriminated against them by reason of their disability. 1d.

at 1125. The Court rejected this argument, concluding that the *“evidence does not support the

(continued...)

an opportunity for public hearing on the record, and (4) publication of the final recommendations
in the Federal Register. 42 U.S.C. 8 15362(a); 42 U.S.C. § 15502. EAC Advisories do not
adhere to this procedure.

19 As discussed supra, the only Plaintiffs who allege that they have a disability are
Plaintiffs Richard D. McWilliams and Robert Alan Robertson. See Complaint {{ 15, 19. Both
of these individuals allege manual dexterity disabilities. 1d.

20 |t is worth noting that Plaintiffs’ claims against the Commonwealth Defendants here
are particularly puzzling, as Plaintiffs have not identified a single voting system that the
Secretary of the Commonwealth failed to certify that they would find accommodating.
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conclusion that the elimination of the DREs would have a discriminatory effect on the visually or
manually impaired.” Id. In particular, the Court found that:

the ADA does not require accommodation that would enable disabled persons to

vote in a manner that is comparable in every way with the voting rights enjoyed

by persons without disabilities. Rather, it mandates that voting programs be made

accessible, giving a disabled person the opportunity to vote. Nothing in the

Americans with Disabilities Act or its Regulations reflects an intention on the part

of Congress to require secret, independent voting.
Id. at 1126; Nelson v. Miller, 950 F. Supp. 201, 204-05 (W.D. Mich. 1996) (coming to a similar
conclusion under the ADA and RA). In like vein, Plaintiffs do not contend that they have been
denied the right to vote; rather, their arguments are predicated on the idea that they would require
third-party assistance while voting. As shown in Shelly, however, this is not a proper basis for a
claim under the ADA or RA.

3. Plaintiffs Are Unlikely To Succeed On Their Section 1983 Claims For

Deprivation of Constitutional Rights, Since the Court Should Abstain
Under the Burford Doctrine.”

Plaintiffs' cannot sustain any of their section 1983 Constitutional claims, under the well-
settled principle of abstention recognized by the Supreme Court in Burford v. Sun Oil Co., 319
U.S. 315 (1943) (concluding that federal courts should not entertain federal due process attack on
the decision of a state agency where that agency had greater expertise regarding a complex area
of the law); see also Chiropractic America v. Lavecchia, 180 F.3d 99, 104 (3d Cir. 1999)
(affirming district court dismissal, pursuant to Burford, of plaintiffs’ federal constitutional
challenge to New Jersey’s no-fault automobile insurance law). While Plaintiffs attempt to place

a Federal Constitutional gloss on their claims, at base, their concern is that the Secretary of the

2L In Count VI, Plaintiffs bring a direct claim based on the Fifth Amendment against the
Federal Defendants. As this claim is not directed to the Commonwealth Defendants, it is not
addressed herein.

22



Case 2:06-cv-00481-GLL  Document 48 Filed 04/24/2006 Page 26 of 63

Commonwealth improperly certified the ES&S iVotronic. See, e.g., Plaintiffs” Mem. at pp. 39 -
42 (e.g., contending that despite the iVotronic’s alleged “critical design and operational flaws,
the Secretary certified [it] for use in Pennsylvania . . .”). A re-examination by the Secretary of
the Commonwealth is not warranted, and, indeed the Court ought to abstain from making this
determination.

The underlying basis for Burford abstention, as articulated by the Supreme Court, is that
a federal court should not exercise jurisdiction over an issue where the state’s local interests
predominate and the state provides adequate and timely review of those issues. See Burford, 319
U.S. at 332-334; see also Chiropractic, 180 F.3d at 104 (“The purpose of Burford abstention has
been articulated by this court: to avoid federal intrusion into matters of local concern and which
are within the special competence of local courts.”) (internal citations and quotations omitted).
“Thus, Burford clearly allows a federal court, in fact urges a federal court, to decline to exercise
jurisdiction when adjudication of questions of state law (which can only be done by state courts)
may avert the need to delve into constitutional issues like those presented here.” Chiropractic
America, 180 F.3d at 104 (emphasis added).

In applying Burford, the Supreme Court has found that abstention is appropriate where,
inter alia, “the exercise of federal review of the question in a case and in similar cases would be
disruptive of state efforts to establish a coherent policy with respect to a matter of substantial
public concern.” New Orleans Pub. Serv., Inc. v. Council of the City of New Orleans
(“NOPSI’"), 491 U.S. 350, 361(1989); see also Hi Tech Trans, LLC v. New Jersey, 382 F.3d 295,
304 (3" Cir. 2004) (quoting and applying the same test).

Abstention is clearly appropriate here under the Burford test, as refined by the Supreme

Court in NOPSI. As a threshold matter, the Commonwealth Defendants can show, rather easily,
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that “timely and adequate state law review is available” regarding Plaintiffs’ challenge to the
Secretary’s certification of the ES & S machines in this case. Hi-Tech, 382 F.3d at 304 (showing
the availability of timely and adequate state review is a prerequisite for Burford abstention)
(citation omitted). Specifically, after the Secretary has approved an electronic voting system in
accordance with the Election Code's provisions, “[a]ny ten or more persons, being qualified
registered electors of this Commonwealth, may, at any time, request the Secretary of the
Commonwealth to reexamine any electronic voting system theretofore examined and approved
by him." 25 P.S. § 3031.5(a) (emphasis added). The only other requirement is that the persons
requesting such a reexamination pay a fee of four hundred fifty dollars ($450) to the
Commonwealth.”?  Given the availability of the review process, there is no question that
plaintiffs could simply demand a reexamination.

Because such review is available here, the Court may continue, pursuant to the Burford
analysis, to “determine . . . whether the district court’s exercise of jurisdiction would have a
disruptive effect on the state’s efforts to establish a coherent public policy on a matter of
important state concern.” Hi-Tech, 382 F.3d at 304 (internal citations and quotations omitted).

To meet this test, the Court must examine: “(1) whether the particular regulatory scheme

%2 The absence of an explicit provision in the Pennsylvania Election Code regarding the
availability of an appeal of the Secretary’s decision regarding reexamination does not affect the
abstention analysis. First, there is such an appeal because the Pennsylvania Constitution
provides that “there shall also be a right of appeal from a court of record or from an
administrative agency to a court of record or to an appellate court.” Pa. Const., Article I, Section
9; see also MEC Pennsylvania Racing v. Pennsylvania State Horse Racing Comm'n, 827 A.2d
580, 586 (Pa. Commw. Ct. 2003) (explaining, further, that “[t]he law in this Commonwealth is
quite clear on the right to appeal from decisions of administrative bodies when the legislation
does not explicitly provide for such a right”). In any case, there is “no authority that Burford
abstention cannot apply unless the plaintiff himself has a private, judicial cause of action under
the state regulatory scheme.” Sierra Club v. City of San Antonio, 112 F.3d 789 (5th Cir. 1997)
(citing Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 727 (1996) (stating that there is no
“formulaic test for determining when dismissal under Burford is appropriate”).
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involves a matter of substantial public concern; (2) whether it is the sort of complex technical
regulatory scheme to which the Burford abstention doctrine usually is applied; and (3) whether
federal review of a party's claims would interfere with the state's efforts to establish and maintain
a coherent regulatory policy.” Chiropractic America, 180 F.3d at 105. There is no question that
the operation and conduct of elections in Pennsylvania is a matter of public concern for the
Secretary, the Commonwealth, and the Commonwealth's voters. As to the next requirement,
Pennsylvania’s enactment of Article XI-A of the Pennsylvania Election Code, 25 P.S. 8§ 3031.1-
3031.22, a comprehensive scheme for, inter alia, regulating, reviewing, and certifying electronic
voting machines also counsels in favor of abstention here.”® Under 25 P.S. § 3031.5(b), the
Secretary is provided inherent responsibility to assure that the electronic voting system being
examined complies with the seventeen requirements set forth in 25 P.S. 8 3031.7. These
requirements include that the electronic voting system, inter alia: permit voters to vote in secret;
preclude voters from being able to vote for more persons than the voter is entitled to vote for;
preclude voters from voting or having their votes tabulated more than once; and provide security
procedures and impoundment of ballots to prevent tampering. See 25 P.S. § 3031.7; see also
VanSickle Decl., 11 46-73 (describing the Commonwealth's examination and certification
process); Shamos Decl., 1 18-25 (discussing the examination process and his role in it). In
fulfilling these duties under the Election Code, the Secretary, with the aid of his staff and

consultants, has developed specialized competence in examining electronic voting machines.

%% The Supreme Court has recognized the regulatory role that the States play in
overseeing the conduct of elections. See Storer v. Brown, 415 U.S. 724, 730 (1974)
(commenting that “the States have evolved comprehensive, and in many respects complex,
election codes regulating in most substantial ways, with respect to both federal and state
elections, the time, place, and manner of holding primary and general elections, the registration
and qualifications of voters, and the selection and qualification of candidates”).
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Finally, the Court’s exercise of jurisdiction here would interfere with the
Commonwealth’s efforts to maintain consistency in the certification and use of electronic voting
systems. See, e.g., VanSickle Decl., 11 95-99 and Exhibit P thereto (a map showing the systems
each county in the Commonwealth plans to use). The entry of the requested preliminary
injunction here would surely throw the May 16 General Primary into disarray, as 34 other
counties have made plans to use the iVotronic in this election.

In sum, abstention is appropriate here because, rather than leaving the certification
process to the state and its expert examiners, Plaintiffs would have this Court, in effect, conduct
this examination anew and determine, on its own, whether these machines should have been
certified in the first instance. Plaintiffs’ claim, at bottom, is nothing more than a collateral attack
on the issuance of a certification by the Secretary of the iVotronic and other machines and, as
such, falls squarely within the reach of the abstention doctrine identified in Burford. See, e.g.,
Friends of Santa Fe County v. Lac Minerals, Inc., 892 F. Supp. 1333, 1348-49 (D.N.M. 1995)
(finding that abstention is appropriate when plaintiff’s case is essentially a collateral attack on a
decision properly decided by a state agency). In short, in this case, "the district court . . . risk[s]
reaching a different answer than the [state] institutions with greater interest in and familiarity

with such matters." Wilson v. Valley Elec. Membership Corp., 8 F.3d 311, 315 (5th Cir. 1993).%

?* The Commonwealth Defendants also reserve the right to argue that the Court should
abstain pursuant to the Supreme Court’s ruling in Railroad Comm’n v. Pullman Co., 312 U.S.
496 (1941). Under the abstention doctrine recognized by Pullman and its progeny, a federal
court will defer to “state court resolution of underlying issues of state law.” Harman v.
Forssenius, 380 U.S. 528, 534 (1965). For Pullman to apply: (1) the case must present an
unsettled question of state law, and (2) the question of state law must be dispositive of the case
or would materially alter the constitutional question presented. 1d. Because abstention pursuant
to Burford and Pullman are closely related, the Commonwealth Defendants incorporate their
request that the Court abstain under the Pullman doctrine in their arguments urging Burford
abstention. See Pennzoil Co. v. Texaco, Inc., 481 U.S. 1, 11 n. 9 (1987) (“The various types of

(continued...)
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4. Plaintiffs Are Not Likely To Succeed On The Merits Of Their Section
1983 Claims Predicated On The Fourteenth Amendment Due Process
Clause.

Plaintiffs cannot show that they are likely to prevail on their claim pursuant to the Due
Process Clause of the Fourteenth Amendment. More specifically, Plaintiffs cannot meet the
demanding standard that the entire election process in Allegheny County is so patently and
fundamentally flawed that it violates their constitutional rights. Plaintiffs’ due process claims are
based wholly on their speculative forecasts about what might happen in the May 16™ primary.
Such predictions are simply insufficient to state a constitutional violation here and ignore the
comprehensive administrative and judicial process the Commonwealth has set up for addressing
the types of complaints that Plaintiffs voice.

“Due process is implicated where the entire election process-including as part thereof the
state’s administrative and judicial corrective process-fails to afford fundamental fairness.”
Griffin v. Burns, 570 F.2d 1065, 1078 (1st Cir. 1978). In explaining this standard, the Griffin
court announced two limiting principles: first, “[s]uch a situation must go beyond the ordinary
dispute over the counting and marking of ballots” and, second, “the question of a fully adequate
state corrective process is germane.” Id; see also Marks v. Stimson, 19 F.3d 873, 888 (3d Cir.
1994) (citing and quoting Griffin approvingly).

As to the first factor, Plaintiffs’ allegations, even if true, predict the type of *“garden

variety election irregularities” that occur in every election. Bonas v. Town of North Smithfield,

(continued...)

abstention are not rigid pigeonholes into which federal courts must try to fit cases. Rather, they
reflect a complex of consideration designed to soften the tensions inherent in a system that
contemplates parallel judicial processes.”); see also Chiropractic America, 180 F.3d 99, 104 n.1
(noting the similarity between abstention under Pullman and under Burford).
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265 F.3d 69, 75 (1% Cir. 2001). In Welker v. Clarke, the Third Circuit approvingly cited a
Seventh Circuit case that found “no constitutional violation where irregularities were caused by
mechanical or human error and were not due to invidious or fraudulent intent.” Welker, 239 F.3d
596, 597 n.3 (3rd Cir. 2001) (citing Hennings v. Grafton, 523 F.2d 861, 864 (7th Cir. 1975)). A
finding of a due process violation based on the speculative allegations Plaintiffs have proffered
would involve the Court in “tinkering with the state's election machinery, reviewing petitions,
registration cards, vote tallies, and certificates of election for all manner of error and
insufficiency” not just in this election but in every election where voters entertain doubts about
planning of a forthcoming election. Griffin, 570 F.2d. at 1077 (citation and quotation omitted).
Indeed, even a cursory look at the facts and circumstances of the cases upon which Plaintiffs rely
demonstrates that they cannot meet the standard for justifying federal intervention in the
Commonwealth’s conduct of elections:

e Marks involved an elaborate scheme where “certain [public] officials responsible
for conducting an election [for the Pennsylvania State Senate] conspired with one
of the two candidates to cause numerous illegally obtained absentee ballots to be
cast.” 19 F.3d. at 875. The district court found that the election was tainted by
“fraud, deception, intimidation, harassment and forgery,” Marks, 19 F.3d at 887,

e Griffin arose from confusion regarding whether Rhode Island state law
contemplated the use of absentee ballots in a primary election. 570 F.2d at 1068.
State officials distributed the absentee ballots and voters, believing they were
properly casting their vote, sent in their completed absentee ballots. Id. at 1067.
The losing candidate in the primary argued successfully in state court that the
absentee ballots should never have been counted and the state court agreed and
decertified the previously-declared winner and named the other candidate as the
winner solely based on the machine votes. Id. at 1068. The First Circuit found
that the failure to count the absentee ballots, which comprised ten percent of the
ballots, presented a due process violation. Id. at 1078;

e Smith v. Cherry was brought by a voter and an unsuccessful candidate alleging
that the winner of a primary conspired with party officials to enter the primary
and then withdraw before the general election. 489 F.2d 1098, 1102, cert. denied,
417 U.S. 910 (1974). The Seventh Court, taking the complaint as true, found that
the deception on the face of the ballot presented a due process violation. Id.
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e Bonas, and Duncan v. Poythress, 657 F.2d 691 (5th Cir. Unit B Sept. 1981),
involve similar circumstances. In Duncan, the Fifth Circuit found that state
officials’ deliberate refusal to hold a special election to fill a vacancy in the
Georgia Supreme Court, despite such a requirement in state law, violated voters’
substantive due process because it disenfranchised the entire electorate. 657 F.2d
at 699-700. Likewise, in Bonas, the First Circuit held that a town’s express and
deliberate refusal to hold an election for school committee and town council also
disenfranchised the town’s voters as a whole. 265 F.3d at 75-76. As a
consequence, the Court ordered the Town to conduct the required elections. See
id. at 76 (explaining that its order is “essentially the same as the remedy approved
in Griffin, Duncan, and Marks”™).

Plaintiffs' concern is that votes will not be counted, but as those cases demonstrate, the standard
for a showing of a due process violations in the context of an election is very high, and Plaintiffs
make no allegations that Defendants: are engaging in deliberate misconduct (Marks); are
planning to change the rules for counting ballots after voters have already cast the ballots
(Griffin); are conspiring to determine the outcome of the election (Smith); or are disenfranchising
an entire electorate by deliberately failing to hold elections (Duncan and Bonas).

Next, the posture of this case strongly counsels against the finding of any due process
violations; specifically, the election has not happened yet. In three of the cases Plaintiffs cite in
their Memorandum, voters brought challenges to elections only after voting in the disputed
election and seeking remediation for the past violation of their due process rights. See Marks, 19
F.3d at 876 (noting that after disputed election, the losing candidate, along with certain voters,
brought claims against the winning candidate and the officials who conducted the election);
Griffin, 570 F.3d at 1068-69 (explaining that almost a month after disputed election, two voters
whose votes were not counted in the election brought a federal class action suit alleging a

violation of their federal due process rights); Smith, 489 F.2d at 1100 (voter and unsuccessful

candidate brought federal due process claims after primary election). In fact, the only cases
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Plaintiffs point to where a court found a federal due process violation before the election was
held involved extreme cases where, as noted above, state election officials intentionally decided
not to hold an election at all. See Bonas, 256 F.3d at 75; Duncan, 657 F.2d at 704. Clearly, this
is not the case here. As will be demonstrated at the preliminary injunction hearing, not only are
the preparations for the election proceeding, the County is actively conducting voter education,
training of poll workers, and engaging in related efforts to ensure an orderly election on May 16,
2006.%

Second, the availability of both pre-election and post-election state remedy procedures
also shows that Plaintiffs are unlikely to succeed on their due process claims here. See Welker,
239 F.3d at 597 n.1 (rejecting plaintiff’s constitutional claims where she did “not argue[] that the
supposed violations of the election laws could not have been remedied in a state court action”);
see also Powell v. Power, 436 F.2d 84 (2d Cir. 1970) (holding that there is no due process claim
to contest errors in the administration of a congressional election if a fair and adequate state
procedure for redress exists, regardless of whether the plaintiff is able to take advantage of the
state remedy); see also Navedo v. Acevedo, 932 F.2d 94, 95 (1st Cir. 1991) (upholding district
court’s denial of federal due process claims because the state remedial process was adequate).

To the extent that Plaintiffs base their due process claims on the Secretary’s certification of the

2> Common sense explains why federal courts are reluctant to entertain federal due
process claims before an election even occurs. As the First Circuit acknowledged, “[I]ike
beauty, fundamental fairness frequently lies in the eye of the beholder.” Bonas, 265 F.3d at 75
(further stating that “[w]e do not pretend that it is a simple matter to segregate run-of-the-mill
electoral disputes from those that appropriately can be characterized as harbingers of patent and
fundamental unfairness”)(citations omitted). While it is difficult enough to apply the
fundamental fairness standard on a full record after the election, it is nearly impossible to apply
such an amorphous rule to an array of speculative claims and uncertain predictions of what might
happen in a future election. As such, the Court should find that there is no due process violation
here.

30



Case 2:06-cv-00481-GLL  Document 48 Filed 04/24/2006 Page 34 of 63

ES & S voting machines, the Pennsylvania Election Code provides them an opportunity to
request a reexamination. See 25 P.S. 8 3031.5(a).

More fundamentally, pursuant to the Election Code, the Courts of Common Pleas
throughout the Commonwealth are effective if an emergency occurs on election day. See 25 P.S.
8 3046. The Election Code there requires, "The court of common pleas of each county of the
Commonwealth or a judge or judges thereof, shall be in continuous session at the courthouse of
said county, or, in judicial districts composed of more than one county, at the courthouse of the
county in which such judge or judges reside, on the day of each primary and election from 7
o'clock A. M. until 10 o'clock P. M. and so long thereafter as it may appear that the process of
said court will be necessary to secure a free, fair and correct computation and canvass of the
votes cast at said election.” Id. (though providing, effectively, for a lunch recess and a dinner
recess for districts in which there is only one judge of the Court of Common Pleas, which
obviously does not describe Allegheny County).

The Election Code continues, providing that on that day, the "court shall act as a
committing magistrate for any violation of the election laws; shall settle summarily controversies
that may arise with respect to the conduct of the election; shall issue process, if necessary, to
enforce and secure compliance with the election laws; and shall decide such other matters
pertaining to the election as may be necessary to carry out the intent of this act.” Id. The
Election Code even references HAVA's provisional ballot process, directing the court to inform
an individual who seeks a judicial order to vote of that process. Id.

Further, if, after the election, Plaintiffs wish to contest the election, Section 1756 of the
Election Code, 25 P.S. 8 3456, provides them with a forum to expeditiously challenge the

conduct of the election. In re Petition to Contest Primary Election of May 19, 1998, 721 A.2d
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1156, 1159 (Pa. Commw. Ct. 1998) (explaining that voters can bring a petition under Section
1756 alleging wrongdoing involved in “the casting, computation and return of votes concerning
the election being challenged”) (internal citations and quotations omitted).

Consequently, since Plaintiffs have not alleged that Pennsylvania’s “administrative and
judicial corrective processes fail to afford fundamental fairness,” their due process claims are
doomed. Griffin, 570 F.2d at 1078; see also Cornett v. Sheldon, 894 F. Supp. 715, 727
(S.D.N.Y. 1995) (“In short, despite the existence of a comprehensive and expeditious state court
process which attempts to adjudicate election law disputes promptly, the plaintiff seeks to open a
second avenue of review.”).?®
5. Plaintiffs Are Not Likely To Succeed On The Merits Of Their Section

1983 Claims Predicated On The Fourteenth Amendment Equal
Protection Clause.

Plaintiffs’ are also unlikely to succeed on the merits of their claims under the Equal
Protection Clause of the Fourteenth Amendment. Plaintiffs allege that “Defendants’ failure to
properly set constitutionally adequate and uniform procedures, standards, testing and voting
system requirements” violate their constitutional rights. Complaint § 113. Plaintiffs also
contend that the iVotronic is so vulnerable to hacking and security breaches that their use in the
upcoming election might cause the votes cast in Allegheny County to be treated differently
(either by not recording them or by preventing them from being counted) than the votes cast in
other parts of the Commonwealth. See Plaintiffs’ Mem. at 33-34. These speculative allegations

fall far short of asserting a constitutional deprivation.

28 Although in their Complaint, Plaintiffs’ include their First Amendment claim as part of
their claim under the Fourteenth Amendment, see Complaint, § 107, they address the First
Amendment claim separately in their Memorandum. See Plaintiffs’ Mem. at 34. Because
Plaintiffs have tied their arguments under the First Amendment to the Due Process Clause, the
Court should reject these arguments for the same reasons that Plaintiffs” due process claims fail.
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In Equal Protection cases, the Court first has to determine the appropriate level of
scrutiny. Biener v. Calio, 361 F.3d 206, 214 (3d Cir. 2004). Because every election law or
practice is going to have some effect on the right to vote, the proper standard of review depends
on a balancing test. This balancing test is necessary because, while the right to vote is
fundamental, the Commonwealth also has considerable leeway in “enacting reasonable, even-
handed legislation to ensure that elections are carried out in a fair and orderly manner.” Weber v.
Shelley, 347 F.3d 1101, 1106 (9th Cir.2003)(citing Storer v. Brown, 415 U.S. 724, 730 (1974)
(noting “as a practical matter, there must be a substantial regulation of elections if they are to be
fair and honest and if some sort of order, rather than chaos, is to accompany the democratic
processes.”); Anderson v. Celebrezze, 460 U.S. 780, 788 (1983) (recognizing that “there must be
a substantial regulation of elections if they are to be fair and honest,” and that states have broad
leeway in “enact[ing] comprehensive and sometimes complex election codes . . . [that] govern[] .
.. the voting process itself”) (citation and internal quotation marks omitted)); see also Burdick,
504 U.S. 428, 433 (1992) (observing “[cJommon sense, as well as constitutional law, compels
the conclusion that government must play an active role in structuring elections” in the course of
holding Hawaii's prohibition on write-in voting did not unreasonably infringe upon its citizens'
rights under First and Fourteenth Amendments because there are other ways a candidate can
appear on the ballot.).

Pursuant to this balancing test, the Court must weigh, on one hand, “the character and
magnitude of the asserted injury to the rights protected by the First and Fourteenth Amendment
that the Plaintiff seeks to vindicate” against, on the other hand, “the precise interests put forward
by the State as justifications for the burden imposed by its rule, taking into consideration the

extent to which those interests make it necessary to burden the plaintiff's rights.” Burdick, 504

33



Case 2:06-cv-00481-GLL  Document 48 Filed 04/24/2006 Page 37 of 63

U.S. at 434 (internal citations and quotations omitted). If the burden severely impinges on the
right to vote, then the regulation must be “narrowly drawn to advance a state interest of
compelling importance.” Id. (internal citations and quotations omitted). However, if the
regulation or practice places only “reasonable, nondiscriminatory restrictions” upon the
plaintiff’s rights under the First and Fourteenth Amendment, then “the State’s regulatory
interests are generally sufficient to justify the restrictions.” Burdick, 504 U.S. at 434 (quoting
Anderson, 460 U.S. at 788).

Here, the Commonwealth's certification process — which is what is truly being challenged
by Plaintiffs insofar as they fear the ES&S systems will disparately count their votes — does not
itself pose any burden on the right to vote. The certification process is certainly reasonable and
nondiscriminatory. In essence, then, Plaintiffs are asking the Court to decide that the
Commonwealth's process for certification is inadequate. Plaintiffs’ claim that the
Commonwealth has not set forth a uniform and adequate standard for the review of voting
machines reveals a remarkable misapprehension of Pennsylvania law. Pennsylvania provides a
comprehensive system for certifying voting systems under section 1105-A(b) of the Election
Code, 25 P.S. 8 3031.5(b), as is set forth more fully, supra. While it is argued, supra, that the
Court should abstain altogether from such investigations, the Commonwealth's certification
process is calculated to improve the administration of accurate, safe, and efficient elections in
Allegheny County (and in the rest of the Commonwealth) and is just the type of reasonable,
nondiscriminatory, politically neutral rule that invites rational basis review. See Burdick, 504
U.S. at 433 (applying rational basis review where state had a strong and substantial interest in
conducting “fair and honest elections”); see also Weber v. Shelley, 347 F.3d 1101 (9" Cir. 2003)

(“Under Burdick, the use of touchscreen voting systems is not subject to strict scrutiny simply
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because this particular balloting system may make the possibility of some kinds of fraud more
difficult to detect.”).

Weber is particularly on point. That case involved a section 1983 claim brought by a
voter against the California Secretary of State on the basis that the absence of a voter verified
receipt in the DRE voting machines (that the State purchased to replace its paper ballots) violated
her constitutional equal protection and due process rights. Weber, 347 F.3d at 1103. The Court,
using a rational basis review, held that nothing in the Constitution forbids the Secretary of State
from choosing touchscreen machines over paper ballots. 1d. at 1107; see also Wexler v. Lepore,
342 F. Supp. 2d 1097, 1110 (S.D. Fla. 2004) (concluding that manual recount standards for
touchscreen voting machines in fifteen counties in Florida did not violate plaintiffs’
constitutional rights).

Stripped to its core, then, Plaintiffs’ equal protection claim is that there must be a
constitutional violation here because, despite the Secretary’s certification, these machines,
somehow, are going to fail, or are likely to fail, or, even, might fail. However, merely pointing
out (based on a misunderstanding of the technology) that a voting system could be subject to
error ignores the reality that no voting system, electronic or otherwise, has been invented that is
perfect. Weber, 347 F.3d. at 1106; see also Wexler, 342 F.Supp.2d at 1110 (observing that “no
voting system is perfect”). Hennings v. Grafton, 523 F.2d 861, 864 (7th Cir.1975) (“Voting
device malfunction [and] the failure of election officials to take statutorily prescribed steps to
diminish what was at most a theoretical possibility that the devices might be tampered with fall

far short of constitutional infractions.”). Under the Plaintiffs’ approach, every voting system --
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including the same lever voting systems Plaintiffs want retained for the May 16, 2006 election --
would be constitutionally deficient, as no voting system rises to standard of perfection.?’

Finally, the Court should expressly decline Plaintiffs’ invitation to second-guess the
Secretary and County officials and assume Federal, judicial micromanagement of this fast-
approaching election. While Plaintiffs, or even the Court, might prefer a different voting system,
there is an established and robust political process available to the Plaintiffs — whether it be
lobbying their respective local representatives to buy a different machine, or seeking
reexamination of the machines by the Secretary, or demanding their elected representatives
change the law with respect to these machines — to express their preference of voting systems.
Whatever avenue Plaintiffs choose, however, they cannot make a last-minute dash to the
courthouse claiming illusory constitutional violations and seeking this Court to substitute its
judgment for that of the state officials who have institutional expertise and who are guided by the
law in their examinations of electronic voting systems.

6. Plaintiffs' Request For Relief Is Barred For Other Reasons.

Plaintiffs are unlikely to succeed on the merits, or are otherwise not entitled to relief,
because of their delay in bringing suit and their failure to exhaust administrative remedies.

"Laches is an equitable doctrine that prevents recovery when a defendant can show (1)
inexcusable delay in instituting suit and (2) prejudice to the defendant resulting from such

delay.” First Keystone Federal Sav. Bank v. First Keystone Mortg., Inc.,, 923 F. Supp. 693, 701

%" To the extent that Plaintiffs’ ground their equal protection claim on the alleged “chaos”
that will result from the election in Allegheny County, Defendants will show at the hearing that
the County, along with ES&S, is engaged in a plan for voter education and training of poll
workers and, as such, these claims are speculative. Simply put, Plaintiffs’ “[d]istrust in an
electorate’s ability to properly use new technology does not give rise to an equal protection
violation.” Wexler, 342 F.Supp.2d at 1110.
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(E.D. Pa. 1996) (citing University of Pittsburgh v. Champion Prods., Inc., 686 F.2d 1040, 1044
(3d Cir.)). Here, Plaintiffs failure to sue promptly has made a big difference, particularly to the
Commonwealth and County Defendants. Many of Plaintiffs’ claims stem from generalized
concerns regarding DRE equipment, such as a lack of security.

The exhibits to Plaintiffs' own Memorandum demonstrate their delay. For example, in
pointing to the irreparable harm they believe they will suffer, Plaintiffs cite a report from
September 2005 — six months ago — regarding the threat of "insiders.” Plaintiffs' Memorandum
at 57, citing the Report of the Commission of Federal Election Reform. Plaintiffs also cite: a
Government Accountability Office Report dated September 2005 (Pls. Mem. At 58); a National
Academies Press publication dated September 9, 2005; and the Public Comment on the 2005
Voluntary Voting System Guidelines of a group called "ACCURATE," dated September 30,
2005.

It certainly would have been more effective if Plaintiffs had brought suit such that the
preliminary injunction hearing could have been held more than three weeks before the election
and, particularly, before Allegheny County committed to a contract and began taking delivery of
the ES&S voting systems to be used on May 16. Since much of the feared chaos stems from
Plaintiffs' concerns about inadequate time to prepare for the upcoming election, Plaintiffs
themselves must notice that their own suit is itself delinquent.

Plaintiffs should also be barred from pursuing this suit for their failure to exhaust
administrative remedies. Cerro Metal Products v. Marshall, 620 F.2d 964, 970-71 (3d Cir.
1980) (noting inter alia, that this doctrine is a matter of "judicial discretion," that can serve, inter
alia, to prevent "premature interference with the agency process,” and also noting, "When a

party presses a constitutional claim, exhaustion serves the additional purpose of furthering
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parsimony in judicial decisionmaking; an agency or tribunal decision favorable to the private
party and based on the facts, regulations, or statute prevents the creation of unnecessary
constitutional precedent.™)

Plaintiffs have availed themselves of neither the reexamination process described at 25
P.S. § 3031.5(a) nor the HAVA administrative complaint process made available at 25 Pa. Stat.
Ann. 8 3046.2, as required by HAVA Section 402, 42 U.S.C. § 15512. See also VanSickle Decl.
11 33-35.

B. Plaintiffs Cannot Show That They Will Suffer Irreparable Harm.

Plaintiffs do not come close to demonstrating the required likelihood of irreparable harm.
Plaintiffs spin a story wrought of anxieties that simply are not likely to come to pass.
Essentially, their contemplated "irreparable harm" is a fable based on newspaper articles
concerning issues that arose other times and places, frequently with voting systems other than
those at issue here. It is as though the mere possibility that one machine might fail, or one poll
worker might not know what to do, will likely deprive someone of their ability to cast a vote and
have it counted in the election and that this possibility warrants a fairly extraordinary federal
intervention into the upcoming election, in which this Court is essentially being asked to oversee
Allegheny County's election preparations and guarantee that HAVA is violated via the use of
lever voting machines.

1. Plaintiffs Level Of Speculation Is Too Great In Light Of Preliminary
Injunction Precedents Involving Similar Claims.

Commonwealth Defendants do not assert that a preliminary injunction is never, ever
appropriate in anticipation of a deprivation of the right to vote. However, in instances in which

such orders were warranted, the anticipated irreparable harm was not nearly as speculative as it is
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in this case; instead, it was a near certainty.”® For example, Plaintiffs cite Elrod v. Burns, 427
U.S. 347, 373 (1976) regarding the irreparable nature of the loss of First Amendment freedoms.
Pls. Mem. At 53.2° That case involved a plaintiff class of noncivil service employees of the
Cook County, Illinois, sheriff's office, who alleged that they had been fired or threatened with
dismissal only because they were not affiliated with the political party of the sheriff, in violation
of, inter alia, their First and Fourteenth Amendment rights. The district court dismissed the
Complaint, but the Court of Appeals reversed and directed entry of a preliminary injunction
order. The Supreme Court, in a plurality decision, affirmed. In the portion of the decision
affirming the entrance of a preliminary injunction, three justices, with two others concurring in
the result but not specifically addressing this issue, noted that, because First Amendment injury
"was both threatened and occurring at the time" that the preliminary injunction motion was filed,
injunctive relief was appropriate. Elrod, 427 U.S. at 373-74. In contrast with the present case,
the fact that the harm was already occurring reduced greatly any speculation regarding the
continuing threat of harm.

Plaintiffs also cite United States v. Berks County, Pennsylvania, 277 F. Supp. 2d 570

(E.D. Pa. 2003), Pls. Mem. at 54, a case in which the United States sued pursuant to the Voting

28 Commonwealth Defendants submit that the largely speculative nature of Plaintiffs'
allegations could also be considered by the Court in its analysis of whether the Plaintiffs are
likely to succeed on the merits, and therefore the arguments made in this section of
Commonwealth Defendants' Memorandum are to be considered as being made with respect to
both whether Plaintiffs demonstrate a likelihood of success and whether Plaintiffs will suffer
irreparable harm. Similarly, Commonwealth Defendants assert that Plaintiffs' claims simply are
not ripe for adjudication. Texas v. United States, 523 U.S. 296, 118 S. Ct. 1257 (1998) (A claim
is not ripe for adjudication if it rests upon contingent future events that may not occur as
anticipated, or indeed may not occur at all.") (internal quotation and citation omitted).

2% plaintiffs failed to note that the Elrod case involved a plurality decision of the Supreme
Court of the United States.
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Rights Act of 1965, as amended, 42 U.S.C. § 1973 et seq., and the Fourteenth and Fifteenth
Amendments, based on discrimination in Berks County against Spanish-speaking voters. In the
preliminary injunction phase of that case, it was clear that the contemplated irreparable harm,
unlike the fears here regarding electoral chaos and losses of votes, were not based on
speculation: "The filing of the Complaint was prompted by a two-year investigation conducted
by the Department of Justice (“Department”) during which Department employees monitored
elections in Berks County. Based on this investigation, the Government found evidence of
hostile and unequal treatment of Hispanic and Spanish-speaking voters by poll workers in the
City of Reading." United States v. Berks County, Pennsylvania, 250 F. Supp. 2d 525, 527 (E.D.
Pa. 2003) ("Berks I'). This included examples of truly outrageous behavior that was occurring in
Berks County and which was supported by declarations and exhibits filed on behalf of the
plaintiff United States:

In the course of monitoring elections in Berks County over the past
two years, the Government found substantial evidence of hostile
and unequal treatment of Hispanic and Spanish-speaking voters by
poll workers in Reading.  Poll workers turned away Hispanic
voters because they could not understand their names, or refused to
“deal” with Hispanic surnames. (Lee Decl. 9-10; Negron Decl.
10-11, 14-15, Pl's Mot. Prelim. Inj., Exs. 15-16). Poll workers
made discriminatory statements concerning Hispanics to
Department personnel monitoring the polls, such as “No Hispanics
wake up before 9:30 a.m.” and so would not come to the polling
place until later in the day. (Caro-Lopez Decl. 9, PL's Mot.
Prelim. Inj., Ex. 18).

Poll workers placed burdens on Hispanic voters that are not
imposed on white voters. They demanded photo identification
from Hispanic voters, even though that is not required under
Pennsylvania law. (Rodriguez Decl. 10; Luna Decl. 9, PL's
Mot. Prelim. Inj., Exs. 19-20).  Poll workers required only
Hispanic voters to verify their addresses and told Department staff
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they did so because Hispanics “move a lot within the housing
project.” (Lee Decl. 11, Pl.'s Mot. Prelim. Inj., Ex. 15).%°

Berks County, 250 F.Supp.2d at 529. See also United States. v. Metropolitan Dade County,
Florida, 815 F. Supp. 1475, 1478 (S.D. Fla. 1993) (granting temporary restraining order in
Voting Rights Act case where there had been a failure to distribute Spanish-language materials,
noting "Dade County's failure to disseminate the election pamphlet in Spanish will cause
irreparable injury to the Hispanic community in Dade County,"” (emphasis added), and ordering
Dade County to take steps ahead of the election). Similarly, in Dillard v. Crenshaw County, 640
F. Supp. 1347, 1357, 1362 (M.D. Ala. 1986), preliminary injunctive relief was appropriate where
there was not merely a possibility that at-large voting might dilute the vote of African-Americans
contrary to the Voting Rights Act, but where, instead, such systems were found to
"Iimpermissibly dilute the vote of thousands of black citizens," and where they were clearly the
product of intentional discrimination stemming from Alabama's outrageous history of

discrimination, particularly with respect to voting.*

%0 As a remedy at the preliminary injunction stage, recognizing how difficult it would be
to remedy the entire problem just 60 days before the next election, the court appointed a "Special
Master to work with the parties and their counsel in ascertaining the detailed relief that is
necessary and appropriate to carry out the intent of Congress in the context of the realities of
Reading." Berks County, 250 F. Supp. 2d at 542.

%1 |t is worth noting here that the types of harm stemming from various of Plaintiffs'
claims are of different qualities, in that only some claims are Constitutional. Thus, if the Court is
persuaded that there is a private right of action pursuant to HAVA (a position with which
Commonwealth Defendants do not agree), and if the Court is persuaded that some quadriplegic
voters will be unable to vote in the aspirational manner contemplated in HAV A Section
301(a)(3)(B), 42 U.S.C. 8§ 15481(a)(3)(B) (which is not necessarily certain, if, for example, the
voter is able to vote on the iVotronic via a mouth stick or other device), this injury is not a
Constitutional one. Indeed, the section of Plaintiffs' Memorandum that concerns irreparable
harm, at pp. 53-60, does not mention irreparable injury flowing from any of Plaintiffs' non-
Constitutional claims. Commonwealth Defendants take this to mean that the non-Constitutional
claims are not part of Plaintiffs’ argument, though Commonwealth Defendants are aware that in
paragraph 18 of the actual Motion for Preliminary Injunction, plaintiffs state baldly that the

(continued...)
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Contrary to these cases, in which it was absolutely clear that violations of rights would
occur without some sort of immediate relief, Plaintiffs largely cite generalized, speculative fears
of "chaos," including Luddite fears of the new voting technology's security,* basing these fears
largely on incidents from other places and earlier times. Those experiences cannot be relevant,
due to differences in the voting systems (either entirely different systems from the ones to be
used in Allegheny County, or similar but earlier versions of technology), and due to likely
differences such as training and education.

(@) Plaintiffs Cite Technical Problems In Other Places At Other
Times On Other Systems.

For example, Plaintiffs cite problems with ES&S's iVotronic -- back in November 2002
in Wake County, North Carolina, and in November 2004 in Miami-Dade County, Florida. Pls.
Mem. at pp. 16-17. The iVotronic systems involved obviously were not the same as the one that
Allegheny County will be using at the upcoming election; indeed, due to changes made by

ES&S, the Secretary of the Commonwealth issued a new certification of the iVotronic on April

(continued...)

"deprivation of Plaintiffs' voting rights protected by the Constitution and statutory protections
listed above will irreparably inure [sic.] Plaintiffs.”

%2 These fears apparently include reservations about the allegedly partisan ties of ES&S,
the manufacturer of the voting systems to be used in Allegheny County. Commonwealth
Defendants will not bother to respond to these charges other than to note that, even if it is true
that ES&S "has long-standing and strong connections to Republican officeholders,” (Pls. Mem.
at 59), they are unaware of any requirement in the law prohibiting a voting machine
manufacturer from having such relationships, and, further, the Commonwealth Defendants prefer
to rely on the Commonwealth's examination and resulting certification; they respectfully suggest
this Court do the same. As Dr. Shamos puts it, this particular concern is "nonsense," for "[e]ven
if the vendor had a desire to affect the outcome of elections, no one has ever presented a credible
means by which it could even conceivably be done and still evade detection by federal and state
certification testing, pre-election testing, parallel testing and post-election testing.” Shamos
Decl. at 1 100.
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7, 2006, just a few months after certifying the predecessor system on December 22, 2005. See
the certifications, Comm. Exs. 12 and 13, and see Declaration of Harry VanSickle {{ 81-93 and
accompanying exhibits (describing certification and subsequent certification of iVotronic).
Further, as noted in Exhibit 38 to Plaintiffs' Memorandum, but not mentioned in Plaintiffs'
Memorandum itself, the problem in Miami-Dade County, where votes were reportedly
accidentally counted three times, was caused not by the iVotronic, but by a poll worker:
"Election Systems and Software . . . acknowledged that a memory failure triggered last fall's
incident. That should have been caught by a poll worker, whose repeated attempts to shut down
the machine sent the results to the county over and over. Backup memory systems performed as
expected and preserved the data, said Meghan McCormick, a company spokeswoman." Jerome
R. Stockfish, Electronic Voting Has No Safety Net, Critics Say, Tampa Tribune, Jun. 14, 2005
(emphasis added).

Overall, according to Dr. Shamos, the examiner appointed by the Secretary of the
Commonwealth to conduct examinations of the systems that are to be used in Allegheny County
this year, the “problems” described in the Plaintiffs' Memorandum at pages 16-18 were not
observed during the federal or state testing of the particular systems certified in Pennsylvania,
and necessarily have not been observed in other states, either, because all of those problems refer
to older versions of iVotronic; the version of iVotronic certified in Pennsylvania, v.9.1.4.1, has
not been used in any State. See Shamos Decl. | 60-62. Plaintiffs essentially are arguing that a
problem with an airbag on a 2004 Honda Accord is pertinent to a discussion of the reliability of

the passive seatbelt restraints on a 2006 Honda Accord.*®

%3 For example, as to asserted problems in Miami-Dade County, the Office of Inspector
General's Final Report (attached as exhibit 12 to Plaintiffs' Memorandum) noted that the certified
(continued...)
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Plaintiffs implicitly insist that earlier versions of the iVotronic or M650 voting machine
systems are relevant. While Commonwealth Defendants disagree, because Plaintiffs do appear
to find these things relevant, it is worth noting that more than 100 counties around the country
have made successful transitions to an iVotronic system. Shamos Decl. at  63. Pasco County,
Florida is one example of such a success. Kurt Browning, the Supervisor of Elections in Pasco
County since 1981, declares that the iVotronic and the M650 have performed "reliably” and
elections have been running "smoothly" there. See Declaration of Kurt Browning ("Browning
Decl.”) at § 8. Voters there "overwhelmingly are satisfied" with those systems. Id. Pasco
County has used the iVotronic and M650 (the latter is used for absentee balloting) in more than
five statewide elections starting in 2002 and in other elections as well. Id. at § 6. In each such
election, Pasco County, which has a registered voting population of approximately 275,000,
deploys approximately 1,700 iVotronic voting machine units at each election. Id. at 113, 7. In
total, over the course of all those elections in Pasco County, there have been less than a dozen
failures of iVotronic units, and "not once has a vote been lost as a result.” Id. at § 7 (emphasis
added).

(b) Plaintiffs Do Not Understand The Purpose Or Status Of The
"Conditions™ In The Certifications Of The Systems At Issue.

Plaintiffs raise concerns regarding the issues flagged by the Commonwealth's expert

designated examiner who undertook the examination of the systems at issue, Dr. Shamos.

(continued...)

version of the iVVotronic at issue was firmware Version 7.4.5.0 (see p. 12 of the OIG report). The
certified i\VVotronic that will be used in Allegheny County is Version 9.1.4.1. See VanSickle
Decl. at 1 92 and the accompanying Exhibit N thereto (April 7, 2006 Certification of the
Commonwealth, Department of State, Comm. Ex. 12).
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Plaintiffs' concerns demonstrate their lack of familiarity with both the technology and the
certification process. After the examination is completed, the appointed examiner recommends
to the Secretary of the Commonwealth whether or not the voting system should be certified.
Shamos Decl. § 21. This recommendation typically contains additional conditions and
recommendations for the voting system at issue, which the Secretary is not obliged to adopt, but
often does. Id. ff 21-22. A “condition” placed upon a voting system is appropriate “to
remediate through administrative means risks or deficiencies that have been observed in a voting
system” that are “not enough to warrant denial of certification.” Id. § 23. Indeed, the
Pennsylvania Election Code specifically contemplates that there will be required conditions
issued along with the Secretary's certification report: "The county board shall comply with the
requirements for the use of the electronic voting system as set forth in the report by the Secretary
of the Commonwealth." 25 P.S. § 3031.5(b) (emphasis added).

Plaintiffs point to the "illegal options™ noted in the Secretary's certification report with
respect to the ES&S Unity software that is part of the iVotronic voting system. While these
options are "illegal™ under Pennsylvania law, their presence stems not from some nefarious
scheme, but from the fact that ES&S produces software designed to run in many jurisdictions
other than Pennsylvania. Shamos Decl. § 55. The software allows the county election officials
to control the options on the software so that they can comply with Pennsylvania law, and the
Secretary therefore required ES&S to provide a checklist that guides the users at the county level
to the appropriate software options. Shamos Decl. | 56; VanSickle Decl. T 93, and see the
iVotronic Certification Report, Comm. Ex. 13 and Ex. L as attached to the Declaration of Mr.

VanSickle, at p. 10. The ES&S checklist, a series of instructions and accompanying "screen
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shots" detailing the options to be selected, is attached as Exhibit O to the Declaration of
Commissioner VanSickle.

Another condition required by the Secretary in the iVotronic Certification Report is that
ES&S disable the continuous roll VVVPAT (voter verified paper audit trial) prior to delivering
any system to a Pennsylvania county, as this feature is contrary to Pennsylvania law. VanSickle
Decl. at Ex. L, p. 9. ES&S is complying with this condition. VanSickle Decl., 1 93. Similarly,
ES&S is complying with the condition set forth in the April 7, 2006 iVotronic Certification
Report (VanSickle Decl. at Ex. N, p. 5) regarding the provision of an instruction to counties to
use a certain font-size for write-in votes. VanSickle Decl., ] 93.

The remaining conditions in the iVotronic certification are not directed to ES&S and are
addressed to the usage of the system on Election Day; there is presently no reason to believe
there will not be compliance with them. Shamos Decl., { 61, and see the iVotronic Certification
Report, VanSickle Decl. at Ex. L, p. 9 (conditions 2-5, directing certain precautions be taken to
assure security, including by changing default passwords, refraining from using modems to
transmit results, refraining from operating the software on a network, and installing and sealing
an element of the system at the warehouse).

(©) Plaintiffs Speculate As To Whether Education Efforts
Undertaken In Allegheny County Will Be Adequate.

Plaintiffs also fear there is inadequate time to train workers and voters on the new
systems. Again, they point to places other than Allegheny County and systems other than the

iVotronic and M650. The problems in Cook County were not on the iVotronic; they were not
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even on another ES&S system. Instead, the machines were made by Sequoia. Pls' Mem. at p.
253

As further "support™ for their gloomy contentions that there is not enough time for
workers and voters to be educated adequately enough to assure Plaintiffs of their rights, Plaintiffs
(mis)cite testimony from witnesses during the hearing before the Commonwealth Court in
Kuznik. v. Westmoreland County Board of Commissioners, Commonwealth Court of
Pennsylvania, No. 18 M.D. 2006, vacated and reversed, per the Per Curiam Order of the
Supreme Court of Pennsylvania, No. 18 MAP 2006. (Comm. Ex. 22). Kuznik centered
primarily on whether HAVA preempted a referendum requirement in the Pennsylvania Election
Code stemming from the Pennsylvania Constitution. The Commonwealth Court entered an order
that would have required Westmoreland County, which had been using lever voting machines, to
refrain from purchasing an electronic voting system pending passage of such a referendum in
Westmoreland County. The Pennsylvania Supreme Court's per curiam order vacated and
reversed that result, enabling Westmoreland County to purchase an electronic voting system.
See the Commonwealth Court decision and the Supreme Court's Order, Comm. Exs. 21-22.%

During the Kuznik hearing, state and local government witnesses addressed the
practicalities of a situation that would have ensued if the plaintiffs were granted their requested
relief — namely, conducting elections for federal office an electronic voting system, and state and
local elections on a non-electronic system (until passage of the referendum). That is, witnesses

were addressing the possibility that every single voter coming through each polling place would

% The "success" story of Philadelphia, related by Plaintiffs, involves equipment made by
Danaher. Shamos Decl. { 63.

% The Supreme Court of Pennsylvania has not yet issued an opinion, though its order
states an opinion would follow.
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have to use two systems and vote twice. Thus, in the passage quoted in Plaintiffs' Memorandum
at pp. 22-23, Mr. William Boehm, Director of the Office of Policy in the Department of State of
the Commonwealth of Pennsylvania, testified as follows:

Q:  Now, again, . . . in writing HAVA Bulletin 1,% did the

Department of State consider using two different systems

simultaneously, one system for federal elections, one system for
state elections, during the same election?

A: We never — no, we never considered the prospect of using
two distinct systems at a given election. That's something that
would have been incomprehensible to wus as election
administrators. The Election Code is drafted in such a way that it
talks about uniformity and an integrated system. It does not
address the possibility of two — voters using two distinct systems
on the same election day.

Kuznik Transcript, Testimony of William Boehm, at p. 29 (emphasis added) (Comm. Ex. 20).
The words in boldface were omitted in Plaintiffs' Memorandum (p. 22). In proper context, it is
clear that Mr. Boehm was testifying there, and elsewhere in discussing "separate™ systems, about
how difficult it would be to run an election in which each voter voted twice, once on the
"federal” machine and once on the "state” machine. While Allegheny County does plan to use
the M650 as a backup system, unlike the problem addressed in Mr. Boehm's testimony, each
voter in Allegheny County will not vote on both the iVotronic and M650.

Indeed, contrary to Plaintiffs' fears, both the Federal and State government contemplate
that more than one system may be used at the same polling place. In HAVA, Congress directed

that a voting system can comply with section 301(a)(3)’s disability access requirement "through

% The Bureau of Commissions, Elections, and Legislation of the Department of State of
the Commonwealth of Pennsylvania issued HAVA Bulletin #1, in June of 2003. See VanSickle
Decl., 1 27 and EX. F thereto (HAVA Bulletin #1, also marked as Comm. Ex. 30). Issued to the
County contacts for elections, the bulletin described that the Department of State had concluded
that HAVA required the replacement of lever voting machine systems, and that consequently
HAVA preempted the very referendum requirement that was at issue in Kuznik.
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the use of at least one direct recording electronic voting system or other voting system equipped
for individuals with disabilities at each polling place." HAVA Section 301(a)(3)(B), 42 U.S.C. §
15481(a)(3)(B). This necessarily implies that there may be systems other than the handicap
accessible system present at the polling place. Similarly, Pennsylvania's State Plan (outlining the
Commonwealth's plan for compliance with HAVA, as required by HAVA), notes, "HAVA does
not mandate the discontinuation of optical scan voting systems, provided a disabled-accessible
voting system as described in section 301(a)(3) is available in the polling place for those voters
who are unable to vote with optical scan ballots.” See Commonwealth of Pennsylvania State
Plan, As Amended, September 15, 2005, available at
http://www.hava.state.pa.us/hava/lib/hava/stateplan/state_plan.pdf, at pp. 12-13. Thus, the
Commonwealth, like the Federal government, anticipates the use of more than one machine at a
single polling location.

Basically, if one reads Mr. Boehm's testimony in its entirety, it becomes clear that he
thought it was incomprehensible to have a reliable election in which each voter would vote on
two systems at the same election, and that it would reduce confusion if the same system were
used each year, rather than switching back and forth from lever machines in years in which there
are only state offices on the ballot (generally, odd years) and using other systems (possibly in
combination with lever systems) in years in which federal offices were on the ballot. (The same
is true with respect to the testimony of Allegheny County Elections Division Manager Mark

Wolosik, cited at Plaintiffs' Memorandum, pp. 23-24.)*’

%" No doubt, the fewer systems that are used, the less opportunity there is for confusion.
This does not mean, however, that the use of two systems so clearly threatens Plaintiffs' rights
that it warrants federalizing the election to be held in Allegheny County on May 16, 2006. As
noted above, both HAVA and Pennsylvania anticipate the use of two systems in one polling
(continued...)
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More relevant than statements from various persons is the question, what is Allegheny
County doing to prepare voters and poll workers for the upcoming election? Commonwealth
Defendants anticipate that the testimony and/or declarations of witnesses more closely affiliated
with the County Defendants will describe a poll worker and voter education plan that should
serve more than adequately to prepare Allegheny County for the election on May 16, 2006,
including public demonstrations of the technology, a public information program, and intensive
training classes for poll workers.

From the Commonwealth's perspective, Allegheny County's present situation is really not
remarkable, and Allegheny County by no means is alone in the stage of its preparation for the
May 16 primary. See VanSickle Decl. § 103. Many counties are similarly situated. Id. This
stems from the fact that the upcoming May 16, 2006 General Primary Election is the first
election in Pennsylvania subject to voting system requirements of section 301 of HAVA and the
requirement of section 102 of HAVA to replace punch card voting systems and lever voting
machines. As a result, most counties throughout the Commonwealth are preparing to use a new
voting system for the first time. Id. § 101. Butler County, for example, will be using ES&S
iVotronic voting systems for the first time. Id. § 102. There, the machines are being delivered in

the second half of April, the training of their elections staff will begin in the second half of April,

(continued...)

place. Both systems at issue have been certified by the Commonwealth, meaning they are safe
for use in elections. Moreover, as noted on the Electronic Voting Systems Map of Pennsylvania
Counties that is attached as Exhibit P to the Declaration of Harry VVanSickle (and marked as
Comm. Ex. 11), sixteen Pennsylvania counties plan to use more than one voting system.
Moreover, it is anticipated that testimony will demonstrate that it is unlikely, based on historical
turnout rates, that very many voters in Allegheny County, if any, will be voting on the M650 at
all.
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and training for poll workers begins on May 1. Id. Other Pennsylvania counties are in various
stages of preparation for the May 16, 2006 General Primary Election. *®

C. If Plaintiffs Are Granted Relief, There Will Be Substantial Harm to the
Defendants.

The requested injunction seeks to require the use of lever voting machines.
Commonwealth Defendants would be harmed by such an injunction, as it would result in the
Commonwealth acting contrary to its HAVA State Plan and to certifications it has made to the
Federal government.

Commonwealth Defendants have legal responsibilities for ensuring compliance with the
Commonwealth’s responsibilities under the Help America Vote Act of 2002 (HAVA).
VanSickle Decl. { 3. In order to receive funding provided through the EAC, the Commonwealth
had to, inter alia, create and submit to EAC a State Plan, outlining how the state plans to comply
with the requirements of HAVA. See VanSickle Decl. |1 22-25 (describing the state plan
requirement). In the course of developing its plan, the Commonwealth necessarily had to
consider whether lever voting machines could continue to be used, and it concluded they could
not. I1d. 1 26. The Secretary of the Commonwealth issued its HAVA Bulletin #1, notifying the
counties of the Commonwealth that “All counties using lever voting machines in the

Commonwealth must replace them no later than January 1, 2006.” 1d. 127 and Exhibit F thereto

%8 While Plaintiffs are content to rely on speculation about what might happen if the
iVotronic and M650 are used on May 16, they apparently have no concerns about the jeopardy to
their right to vote associated with the use of lever machines on May 16. According to the
representations of the attorney for the County Defendants during the initial conference with the
Court on April 18, 2006, which Commonwealth Defendants anticipate will be supported by
evidence, it is not possible to have a timely election in Allegheny County with lever voting
machines. Plaintiffs are apparently willing to gamble on this prediction, while they assume that
their worst fears will materialize for purposes of their motion.

51



Case 2:06-cv-00481-GLL  Document 48  Filed 04/24/2006 Page 55 of 63

(HAVA Bulletin #1, June 18, 2003).>** Though each version of the publicly available state plan
of the Commonwealth reiterated this requirement (VanSickle Decl. § 28 (and also noting that
those plans were issued in July 2003, August 2004, and September 2005), some counties in the
Commonwealth had been questioning whether HAVA forbid the use of lever voting machines;
as a result, the Department on August 30, 2005, asked the EAC for advice. VanSickle Decl. | 29
and Exhibit G thereto (the letter to EAC). EAC responded to this and similar queries from others
by issuing on September 8, 2005, its "EAC Advisory 2005-005—Lever Voting Machines and
HAVA Section 301(a)." VanSickle Decl. § 30 and Exhibit H thereto (EAC Advisory 2005-005).
Therein, EAC backed up the Commonwealth's position, remarking “lever voting systems have
significant barriers which make compliance with Section 301(a) [of HAVA] difficult and
unlikely,” and noting that lever voting systems likely cannot meet four particular HAVA
requirements: the audit capacity requirement; the error rate requirement; the alternative language
accessibility requirement; and the requirement that voting systems be accessible to individuals
with disabilities. VanSickle Decl. § 31 (referring to EAC Advisory 2005-005). Thus, the
contemplated order runs afoul of Pennsylvania's plan for compliance with HAVA.

The contemplated injunctive relief of having a federal court enter an order — and
presumably then oversee enforcement of such order — also will, without any doubt, require the

return of millions of dollars to the EAC. The Commonwealth has certified to the United States

% The Commonwealth has received an extension for compliance with its commitment to
replace punch card systems and lever systems until the first election for Federal office held after
January 1, 2006. See VanSickle Decl. § 15 and accompanying exhibits. HAVA required such
compliance by the first election for Federal office held in November 2004, but it also explicitly
provided for the aforementioned waiver that the Commonwealth has taken advantage of. See
HAVA Section 102(a)(2)(B), 42 U.S.C. 815302(a)(2)(B). No further waivers of this deadline are
provided for in HAVA. The EAC has recently communicated to the Commonwealth that it has
no authority to grant further waivers. See VanSickle Decl. § 20 and accompanying exhibit E
(March 31, 2006 Letter from Gavin S. Gilmour, EAC, to Secretary Cortés).
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General Services Administration ("GSA"), in applying for funding made available pursuant to
HAVA Section 102, that it will use the money to replace, inter alia, lever voting machines,
including those previously used in Allegheny County. See VanSickle Decl. § 11 and Exhibit A
thereto (April 29, 2003 Certification of Commonwealth to GSA, also marked for trial as Comm.
Ex. 27). The Commonwealth has received nearly $23 million from the Federal government
pursuant to HAVA Section 102, and it plans to pay to Allegheny County the sum of
$4,178,615.98. VanSickle Decl. § 14. This amount will have to be returned to the EAC,
pursuant to HAVA section 102, as the Executive Director of the EAC, Thomas Wilkey, has
recently made clear to the Secretary of the Commonwealth. VanSickle Decl. { 18-19 and
Exhibit D thereto (Letter from Thomas Wilkey to Secretary Cortés dated March 24, 2006 noting,
inter alia, "Failure to demonstrate compliance will require repayment.”).  Thus, the
Commonwealth and specifically Allegheny County will lose millions of dollars that could have
been used to improve the voting experience of thousands of voters.*°

D. A Preliminary Injunction Would Be Against the Public Interest.

Beyond the specific harm to the Commonwealth Defendants, the Court is also to consider
the effect of the requested injunctive relief on the public interest. The requested relief is not in
the public interest.

First, Commonwealth Defendants anticipate the County Defendants will demonstrate that

it simply is not possible for Allegheny County to run a timely election on the legacy system of

0 Commonwealth Defendants therefore presume that any injunction order in this case
will include the posting of security in at least the amount of $4,178,615.98. See Fed. R. Civ. P.
65(c).
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lever voting machines.** The failure to conduct an election at all in Allegheny County clearly
would jeopardize the rights of voters and candidates and would necessarily be antithetical to the
public interest.

Second, the public interest would be harmed because Plaintiffs' requested relief will result
in violations of laws, contrary to the public interest. Plaintiffs themselves cite cases for the
proposition that the public interest is served by obedience to the law. While Plaintiffs fear there
may be violation of law (depending upon (1) an interpretation of HAVA and (2) whether or not
their fears materialize), Commonwealth Defendants can proclaim here with absolute certainty
that the requested injunction will result in a violation of federal law, as lever voting machines
clearly do not comply with HAVA.

Third, in essence, Plaintiffs' requested relief as reflected in their form of order, is itself a
paradox — compliance with it is impossible on its face. The proposed order, in subsection (2)
seeks to enjoin Defendants "from depriving Plaintiffs of their federally-protected right that only
electronic voting systems that comply with [HAVA] be used in the primary election of May 16,
2006," and yet Plaintiffs simultaneously seek, in subsection (3), to enjoin Defendant Secretary of

the Commonwealth "from interfering with the Allegheny County Board of Elections' use of the

! |t is without question that the idea of postponing the election in Allegheny County on
such short notice would cause havoc and harm the public interest. Counsel for Plaintiffs
represented to the Court at the initial conference on April 18, 2006 that they do not seek such
relief, that is, the postponement of the election. Such a postponement would have to be
statewide for a variety of reasons (for example, this election has Congressional primaries, and
some Congressional districts cross county lines). Further, absentee ballots are already out, and
postponing the election would force the Commonwealth General Assembly to consider whether
such ballots would be valid if they are out longer than was anticipated. Postponement also
would be expensive, and it would be a logistical problem of finding another day when all polling
places can accommodate the election. Essentially, the Court would be forcing the General
Assembly into setting up a new election on short notice. To the extent third parties to this suit
such as voters and candidates believe they are likely adversely affected by such an order, they
would likely bring suits before this Court to challenge the order.
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existing lever system,” even though use of the lever voting machines will obviously flout
subsection (2) of the order, because lever voting machines indisputably do not comply with
various requirements of HAVA, including the manual audit capacity requirement, and the
specific requirement that the voting system have nonvisual accessibility for the blind and
visually impaired in a manner that provides such voters the same opportunity for access and
participation (including privacy and independence) as for other voters. HAVA Sections
301(a)(2) and (a)(3)(B), 42 U.S.C. §§ 15481(a)(3) and (a)(3)(B).*

Fourth, as noted above, if this Court casts doubt on the certification process of
Pennsylvania — and the Secretary’s certification of the iVotronic -- it could call into doubt the
validity of the entire upcoming General Primary Election, which would unnecessarily disturb
voter confidence. The public simply is not served by the requested relief.

As a final note, the requested injunction invites this Court to step in and manage the
election in Allegheny County. Plaintiffs ignore the fact that the Election Code is an integrated
body of law that provides a system for running elections; it is extraordinary to have intervention
by a federal court. For example, putting aside the practical considerations as to whether
Allegheny County could actually comply with an order that requires it to conduct elections on
lever machines, there are other Election Code provisions implicated. For example, the Election
Code has a lengthy section pertaining to the "Preparation of voting machines by county election
boards.” 25 P.S. § 3011. (The Allegheny County lever voting machines are "voting machines.")

It is unclear if, for example, the contemplated injunction order would affect the provisions of 25

%2 stated differently, Plaintiffs, who purport to be vigilant of the rights of voters, have
decided to favor quadriplegics and others with manual dexterity disabilities over the blind,
because their requested relief, the continuation of the use of lever voting machines, comes at the
expense of those visually impaired voters who could vote independently on the iVotronic system.
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P.S. § 3011(c), which requires the county election board to notify "[o]n or before the fortieth
day preceding an election” to provide written notice to various enumerated persons of "the times
when and the place or places where preparation of the machines for use in the several election
districts in the county will be started.” It is certainly impossible for the county election boards to
comply with this provision if lever machines are to be used; the election was less than forty days
away when this suit was filed. Will party officials complain that they did not have adequate
notice to observe the preparation of the machines as a result? If the question is raised, the issue
is likely to be heard in this Court, as are the claims of other interested parties and candidates who
believe they are adversely affected by federal court involvement in the election, leaving this

Court to micromanage the election in light of the requested preliminary injunction order.
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IV.  CONCLUSION

For the reasons articulated above, as well as those to be presented at the preliminary
injunction hearing, Plaintiffs’ motion should be denied.
Respectfully submitted,

BARBARA ADAMS
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