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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,

Plaintiff,

V.

UNITED STATES OF AMERICA,
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,

WENDY DAVIS, et al.,

Defendant-Intervenors.

Case No. 11-CVv-01303
(RMC-TBG-BAH)
[Three-Judge Panel]
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DEFENDANT-INTERVENOR MALC’S NOTICE OF SUBMISSION OF POWERPOINT

PRESENTATION USED IN THE CLOSING ARGUMENTS BEFORE THE COURT

Pursuant to the Court’s request, Defendant-Intervenor MALC files this Notice attaching

the PowerPoint presentation utilized by MALC attorney Jose Garza during his closing arguments

before the Court on January 31, 2012.

Dated: Februaryl, 2012

Respectfully submitted,

FOR INTERVENOR MEXICAN
AMERICAN LEGISLATIVE CAUCUS
(MALC)

/sl Jose Garza

Jose Garza (pro hac vice)
Law Office of Jose Garza
7414 Robin Rest Dr.

San Antonio, Texas 98209
(210) 392-2856
garzapalm@aol.com
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/sl Mark A. Posner

Jon Greenbaum (D.C. Bar No. 489887)
Mark A. Posner (D.C. Bar No. 457833)
LAWYERS’ COMMITTEE FOR CIVIL
RIGHTS UNDER LAW

1401 New York Avenue, NW

Suite 400

Washington, D.C. 20005

(202) 662-8389 (phone)

(202) 628-2858 (fax)

Washington, D.C. 20006
mposner@lawyerscommittee.org

Joaquin G. Avila

P.O. Box 33687

Seattle, Washington 98133
Texas State Bar # 01456150
(206) 724-3731

(206) 398-4261 (fax)
jgavotingrights@gmail.com

CERTIFICATE OF SERVICE

| hereby certify that on February 1, 2012, | electronically served the foregoing via ECF
on all other parties in this litigation.

s/ Mark A. Posner
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Mexican American Legislative
Caucus

O

JOSE GARZA, CLOSING ARGUMENT
JANUARY 31, 2012

MEXICAN AMERICAN LEGISIATIVE CAUCUS
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Texas has added 4.29 P
million new Texans in
the last decade

89.1 % of that growth is
minority growth |

65% 1s Latino =l

Question: What can the state of Texas” do to avoid
the political consequences of this dynamic
population growth?
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Strangely shaped districts
Systematic overpopulation

Shunning responsibility- placing responsibility on
“neutral” 3™ parties

Splitting precincts along racial lines
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Discriminatory Purpose — HD 41

District 41 — Dot density map Hidalgo County, Anglo population
(Defense exhibit- 5, pp. 111,113 )
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-Two of the most overpopulated districts in the state & Dallas County
-Soaking up Latinos in already performing minority opportunity district
(Defendants Exhibit 5, pp. 114, 115)
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CD 12 — Who is being avoided?
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(Defendant’s Exhibit 5, pp. 121-122)
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CD 26 & 6— Latinos awash in a Sea of Anglos

Defendant’s Exhibit 5, pp. 123, 124
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CD 6 — A closer examination

Defendant’s Exhibit 5, pp. 124, 125




Case 1:11-cv-01303-RMC-TBG-BAH Document 173-1 Filed 02/01/12 Page 9 of 29

New CD 33 — A missed opportunity for Latinos

O

Latino neighborhoods dissected and submerged in Tarrant County
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'y

(Defendant’s Exhibit 5, pp. 126, 127)
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Overpopulating Latino Districts

Population Deviations in Urban Districts Population Deviations in Urban Districts
 Currently Represented beepubims o - Cunenuy Repnesented bynemouats '
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Overpopulation worse for Latino Democrats

cumwnenmented by.,‘_ atino D emocrats
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Chairman Solomons -

“Q. Chairman Solomons, you have testified that you know of no legal
justification for the varied deviations within a county between the districts;
isn't that correct?

A. Yes.” (Perez Trial Transcript, p. 1596, lines 3-6)

"Q. And you have no way to explain to the Court why the population
deviations between those districts overpopulate the minority
districts and underpopulate the Anglo —

A. Independently not. I relied on staff. I would assume that staff would have
better knowledge. Gerardo and Ryan would have a better
understanding of that than I would.“ (Perez Trial Transcript, p. 1598,
lines 13-18)
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"Q. So from the overall map drawer's point of view there
was no effort to -- for example, the Dallas deviation is 8.88
percent, I believe.

A. Uh-huh.

Q. Houston is over nine percent, I believe. The statewide
map itself is right at 9.92 percent I believe. There was no
effort to get those deviations any lower. As long as
you were below 10 percent everybody thought they were
okay?

A. Yes, sir, that's correct.” (Perez Trial Transcript, p. 1474,
lines 10-18)
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“The legislature did this self-consciously, for during debate on the
second reading of the bill, Rep. Armando Walle asked Redistricting
Committee Chair Burt Solomons: “Why do we choose to over populate
nearly every minority majority district in Harris County?”49 If the
legislature had been aiming at population equality across districts, it
could surely have shifted some blocks, apartment complexes,50 or
parts of housing tracts within urban counties to attain it more precisely.
Instead, the clear pattern of more overpopulated districts in areas
currently represented by Democrats and especially, by Latino
Democrats in the seven urban counties indicates that the legislature
acted with a partisan and especially racially discriminatory intent.”

(Defendant’s Exhibit 5, p. 73)
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Chairman Solomons —

"Q. And is it your testimony that representatives didn't need to know the number of
ability-to-elect districts?
A. I didn't say that.
Q. And they didn't know the number -- the method that you were using to determine
the number of ability-to-elect districts?
A. No. I relied on staff of what I needed -- in large part, I relied on staff as

to what I would need to tell to keep the members informed. If I didn't
say it, I didn't say it.” (Texas v. U.S. Trial Transcript, Day 4, Afternoon Session,

p. 64)

“ Witness: I was reliant -- I don't want to be too repetitious, but I was very
reliant on staff on the technical aspects of the Voting Rights Act and how
that would work and what they were doing, and they knew that I wanted a fair and
legal map, and I wanted one that would hold up. And so I was convinced that they
had the ability to know what we needed to do and what we didn't need to do." (id at

p. 67)
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Gerardo Interiano-

"Q. Who did you get legal advice from while you were drawing the map?

A. Primarily it was legislative council through David Hanna and Jeff Archer.
As soon as I came on staff, the first entity that I started working with was
legislative council. It's also known as TLC, which I will sometimes use. Jeff
Archer and David Hanna, particularly David Hanna. Jeff Archer was on a very
limited basis, but David Hanna knows this map as well as anybody
else. I worked extremely closely with him. He was somebody that I
talked to on a daily basis the closer that we got to the date once we
received the data. Obviously, I would also talk to the Office of the Attorney
General and the Speaker's Office had also hired Baker, Botts to provide us
advice." (Texas v. U.S. Trial Transcript, Day 1, AM Session, pp. 134-135)
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Hanna is mentioned 45 times during the cross examination and direct
testimony of Interiano :

H 46/16
Hanna [42] 134/25 135/4

H100 [2] 21/20 21/23 135/4 135/5 135/17 136/11
H110 [1] 177/7 137/3 137/6 138/14 141/11
H153 [1] 179/10 141/13 141/20 141/22
H203 [1] 21/20 142/13 142/14 147/5
H283 [3] 21/25 45/18 148/12 151/15 152/18
146/19 152/25 153/13 153/15
had [156] 13/21 13/21 172/2 172/5 172/6 172/13
16/1 18/12 19/16 19/18 172/14 172/19 173/8

20/3 25/16 28/23 29/20 174/22 175/21 175/22

31/2 31/3 36/15 36/17 176/9 176/11 179/16

37/23 41/10 41/20 42/4 180/19 181/9 181/16

42/21 45/7 45/13 45/14 182/14 183/10 183/17

50/2 50/4 51/12 51/12 185/23

52/5 53/25 54/18 54/24 Hanna's [3] 173/16 176/16
55/3 55/6 55/16 56/18 180/16

(Texas v. U.S. Trial Transcript, Day 1, AM Session, p. 207)
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Did Interiano really follow Hanna’s advice?

O

Whole County Line Rule:

14 Q. During your presentation on the county line rule,
15 did you cover the topic of the interplay between that
16 State constitutional provision and federal law?

17 A. Yes.

18 Q. And what did you say about that?

19 A. That the county line rule meant that you had to
20 use whole counties to the extent possible to comply with
21 a couple of Texas Supreme Court opinions interpreting
22 that. But that in the event of a conflict between that
23 and federal law, it would have to yield to federal law.
24 I guess federal law or federal constitution, federal

25 constitution.

Deposition of David Hanna, 1/ 12/2012, p. 17,18
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Hanna Advice — Whole County (cont.)

O

1 Q. How would that play out in the case of the Voting
2 Rights Act?

3 A. I think in the case of the Voting Rights Act, if
4 it could be determined that either under Section 2 or

5 under Section 5 the creation or retention of a minority
6 district required a county line to be split, that would
7 take precedence over the State constitutional provision.
8 Q. And did you say that in your presentation?

9 A. I think I had an abbreviated version of it where
10 I said -- obviously, the one that we run into most is

11 equal protection clause, one person, one vote. I would
12 have emphasized that. And I think I also threw in the
13 Voting Rights Act as another possibility.
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From Mr. Hanna’s powerpoint cited by Mr. Interiano in his direct testimony:

Basic Rule:

* A county may be cut in drawing a house district
only when required to comply with:

« the one-person, one-vote requirement of the 14th Amendment
to the United States Constitution; or

« the Voting Rights Act.

(Plaintiff’s Exhibit 9, p. 3)
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Hanna on Nueces County

O

A. The Corpus Christi, Nueces County had to shrink

from —— or consistent with assigning two districts
wholly within Corpus County —-- sorry, Nueces County. It
was going to shrink from two and a portion to just two.
At that point in 2010, all three of the districts in
Nueces Counties were represented by Republicans despite
the fact that two of them had elected Hispanic Democrats
in the past. The elimination here of one district to
comply with the county line rule to me indicated a
possibility that you would lose a performing seat from
Nueces County, performing Hispanic seat from Nueces
County. That's what I meant by the pre clearance issue.

Q. Why would eliminating a performing seat create

pre clearance issues?

A. If the seat was eliminated and not made up for
somewhere else in the State, it could cause a

retrogression issue.
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"A. The resolution was to draw one strong Latino Democratic district and one that
would likely be Republican and not Latino.

Q. And that eliminates one performing district?
A. Yes.

Q. Did you look to see whether it was possible to retain a Hispanic performing
district in the area of Nueces County by violating the county line rule?

A. T did.

Q. And what was your finding?

A. That by cutting -- by violating the county line rule by adding one of the adjacent
counties, it was possible to draw two districts that performed similarly to the
benchmark districts. Actually, probably including some information I learned
later on here, too. I wouldn't have known about the performing at that time."

(Deposition of David Hanna, 1/ 12/2012, pp. 46,47)
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Hanna on Nueces County

O

Q. As you git here today, do you have the same
concern with respect to Nueces County?

A. T think the same issues are present.
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"Q. (By Mr. Sells) Turn with me to the last page where
you're discussing District 149. You recognize in this
paragraph that the district is eliminated?

A. Yes.
Q. And you say that there could be a retrogression issue?

A. Yes." (Deposition of David Hanna, 1/12/2012, p. 91,92)
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Hanna on Harris County
Were Hanna’s concerns regarding Harris County addressed?
13 Q. On Page 5, vyour paragraph about District 137 and
14 District 149 haven't changed substantially, have they?
15 L. 137 and 149, were those the districts?
1a Q. Yes.
17 L. Does not appear to ke a substantial, 1f any,
18 change.
19 Q. S0 one can infer from that, that despite vyour
20 prior memos, there was no change sukstantial to the
21 district?
22 L. Well, first, you know, 127 doesn't actually call
23 for any sort of change or even ralse a concern. And
24 with regard te 149, 1t would be exactly as it was 1n the
25 first memo.




Case 1:11-cv-01303-RMC-TBG-BAH Document 173-1 Filed 02/01/12 Page 26 of 29

HD 35

O

©. If yvou'll turn with me to Page 2 again about

Disgstrict 35, has that paragraph changed materially since
yvour first wversion? For the record, the witness has now
brought in Hanna Exhibit 11. Are vyou comparing that to
Hanna 137

L. Yeg, 2ir. It does not appear to have changed.

Q. In fact, the 25VRE numbers haven't changed at all?

L. They =zeem to be identical.
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Q. Yes. So this carry-over suggest that vyour

concern had not been addresszsed?

L. The potential issue had not been remedied.




Case 1:11-cv-01303-RMC-TBG-BAH Document 173-1 Filed 02/01/12 Page 28 of 29
Hanna on Hidalgo County
O

Hanna’s SSVR concern on the Hidalgo County district:

1 L. That in 2001 a gimilarly situated district

2 located in Cameron County as opposed to Hidalgo County
3 had suffered a similar reduction in its SSVR and

4 received an objection from the Department of Justice.
5 Q. And you conclude here that the safer approach
6 would be to restore an SS5VR -- the district's SSVR to
7 its previocus level?

g A, Yesg, sir.

9 Q. Do vyou know whether that was posgegible to do?
10 L. I'm sure it was.
11 Q. Do you know why it was not done?
1z . I do not know.
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Splitting voting precincts is often indicia of racially
discriminatory intent

61% of the split precincts in the state house map
come from majority minority precincts. This is true
even though only 37.5% of Texas voting precincts
have a BHVAP of above 50%.

(Defendant’s Exhibit 5, page 73)



