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Background

Several key facts from the trial in San Antonio provide important background for the
issues here. All are discussed and documented in my reports from that case, and in the reports of
other experts for the various plaintiffs. The first point is that the influence of partisanship on
vote choice in Texas now rivals the importance of the race or ethnicity of a candidate as a cue to
voting. This makes partisan forces increasingly difficult to separate from racial and ethnic ones.
With regard to cohesion, Black voters remain the most cohesive general election voters in Texas,
typically voting at levels at or above 90 percent for Democratic candidates. A majority of
Anglos vote for Republican candidates, at levels of cohesion somewhat lower (and much more
variable) than Black voter cohesion. Hispanic cohesion is the most variable, with some areas
producing cohesion in the high 80s and other contests producing estimates of cohesion as low as
60 percent.

While we can still identify a candidate of choice, even as cohesion falls as low as 60
percent (technically there is a candidate of choice as long as some candidate gets 50 percent plus
one vote, and that is the working definition that undergirds the analysis here), the combination of
variability of partisanship and associated weaker cohesion, particularly among Hispanics and
Anglos, combined with the decoupling of candidate race and ethnicity from the voting patterns
of racial and ethnic groups complicates the landscape. For example, the lower levels of cohesion
among Hispanic voters can lead to increasingly packed 60 to 70 percent, but still insecure,
Hispanic districts sitting alongside increasingly unpacked 35 to 40 percent, and very secure,
Black districts. As another example, any district that has a Democratic voter majority in the
general election will by definition typically elect the candidate of choice of Black and Hispanic

voters at high rates, even if Black and Hispanic population numbers are well below majority.
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Because these ‘tri-ethnic’ coalitions are driven by partisanship, they cannot be easily
disentangled from partisanship, and can make issues of where to draw the line short of protecting
all Democratic districts a difficult one.
Congressional Plan
DOJ
The DOJ statement to the court dated September 23" states that the adopted
congressional plan provides minority citizens an opportunity to elect candidates of choice in ten
districts (seven Hispanic districts: 15, 16, 20, 28, 29, 34, 35, and three Black districts: 9, 18, and
30). The only dispute seems to be on how to treat the changes in old Districts 23 and 27. In
relation to this issue the DOJ statement to the court indicates that in my expert report in Perez v.
Perry, 1 wrote that “benchmark District 23 is not an opportunity district for Hispanic voters”. I
did not say that in my report, and I include below the entire section of my report dealing with the
comparison of old and proposed congressional districts.
The existing congressional plan (C100) was drawn in part by the court as a
modification of the existing legislative plan, and as of 2010 included 10 districts that
were intended to be effective minority districts. Seven Hispanic districts, numbers 15, 16,
20, 23, 27, 28 and 29 (all above 60% Hispanic voting age population), and three Black
districts, numbers 9, 18 and 30 (all at about 40% Black voting age population). Looking
at the 2010 elections clearly shows that despite growth in the Hispanic population
between 2000 and 2010, the Hispanic districts were not all performing as expected (this
is in contrast to the three Black districts that continue to be very effective). Specifically,
District 23 which was a part of the focus of the court’s editing of the 2004 map, was

clearly shifting Republican (in 2010 White received 47.4% of the vote in the district,
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Chavez-Thompson received 41.7% of the vote, and Uribe received 43.6%). Also, in the
2010 election, then Rep. Rodriguez, who had first run in the court re-drawn 23rd district
in the 2006 special election winning with 54.3%, was reelected in 2008 with 55.8%, but
lost the election in 2010 and received only 44.4% of the vote. As a consequence, the
current representative for District 23 is Rep. Canseco, a Republican. District 27 showed
similar Republican tendencies for 2010 with White receiving 49.2% Chavez-Thompson
receiving 44.8%, and Uribe receiving 46.4%. The district also elected Republican Rep.
Farenthold over incumbent Rep. Ortiz who received 47.1% of the vote (and had up to
then been the only person to represent the 27"). District 28 showed signs that it might be
on the weak side; with the 2010 results (White receiving 53.9%, Chavez-Thompson
receiving 48.0%, and Uribe receiving 51.3%). The remaining four Hispanic districts
showed solidly Democratic results in 2010.

The adopted plan offers the newly elected Republicans in the 23" and 27" a good
chance to hang on, and this reflects the role of partisanship in the drafiing of the plan as
pointed out by Dr. McDonald in his report. The 23" remains majority Hispanic, but its
election numbers shift decidedly pro-Republican. The 27" shifts out of the majority
Hispanic category all together. In return, the adopted plan adds the 34" (essentially a
replacement for the 27", a district with solid Democratic election numbers, and the 35"
a district that is relatively low (only 62.8%) on population numbers, but is solid on
Democratic election numbers. The only notably close Hispanic opportunity district in the
adopted plan is the 1 5™ even though it remains over 80% in Hispanic total population
and over 66% SSRV, but it is no weaker than the 28" under the old plan. So the adopted

plan provides seven districts that have performing Democratic numbers in 2010 (not a
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good Democratic year), with one of the seven a close district. In contrast, the existing

plan ended a decade of Hispanic population growth in 2010 with five performing

Hispanic districts, with one of the five a close district. Thus the adopted map takes the

state from five performing districts in the existing plan to seven performing districts in

the new map.

The report does not in any place state that District 23 is not an opportunity district (nor
did I assert this for District 27). If the focus is simply on numerical demographic opportunity,
then this is a simple matter. See attached OAG tables of district demographics and the OAG ten
contest reconstituted election analysis in the appendix. Baseline District 23 had a Hispanic
citizen voting age population (CVAP) percentage of 58.4 and a Spanish surname registered voter
(SSRV) percentage of 52.0. Adopted District 23 has a modestly higher Hispanic CVAP
percentage of 58.5 and a SSRV percentage of 54.1 percent. Baseline District 27 had a Hispanic
CVAP percentage of 63.8 and a SSRV percentage of 59.7. Adopted District 34 (which is
District 27 reconfigured to exclude Nueces County) has a higher Hispanic CVAP percentage of
71.7 and a SSRV percentage of 71.1 percent. With an outright majority of the registered voters,
Hispanics in either district need only turn out and vote cohesively at levels equal to Anglo voters
and their candidate of choice cannot be defeated by Anglo voters. By this standard both District
23 and District 27 were opportunity districts, and both replacements (District 23 and District 34)
are more solid opportunity districts in the adopted plan. District 35 in the adopted plan, with a
Hispanic CVAP percentage of 51.9, counts as a new minority district.

The discussion in my report was not aimed at the question of whether or not these were
opportunity districts (they clearly were) but rather on a more ‘functional’ analysis of the

performance of the districts in terms of electing candidates of choice (as the Department of
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Justice itself recommends in its guidance). Both District 23 and District 27 failed to elect the
candidate of choice of Hispanic voters in 2010. A closer look at the performance of each district
in reconstituted elections over the last decade indicates that for District 23 this was not an
anomaly. Attached Table 1 looks at all the elections as DOJ suggests, even if it departs from the
traditional focus on minority versus non-minority contests. As detailed in Table 1, the
Democratic candidate was the winner in less than half (22 of 48) of the 48 contested statewide
races since 2002 based on votes cast in the geography of old District 23. All of the ten minority
districts in the state performed well in two of the five election years - the 2002 and 2008
elections (where state Republican numbers were very low - see attached party chart).

However, in 2004, 2006 and 2010, while most of the minority districts still performed
very well, the 23" District showed substantial weakness. Only one Democratic statewide
candidate across the 24 contested elections in these three election years won in the territory of
the 23" District. For the 23™ District the strong performance in the 2008 general election was
the anomaly, and that was also the only general election in which the 23" District (in any of its
varied configurations) had elected the Hispanic candidate of choice to Congress since it was split
to create the 28™ District in the redistricting that preceded the 1992 elections.

Looking at the statewide election history in the 27" District indicates similar, if less
pronounced, weakness in its performance. Looking at the full decade in Table 1, the Democratic
candidate was the winner in about two-thirds (33 of 48) of the 48 contested statewide races based
on votes cast in the geography of the old District 27. In 2004, 2006 and 2010, 9 Democratic
statewide candidates across the 24 contested elections won in the territory of the 27" District, a
better showing for Hispanic candidates of choice than in the 23" District, but still much weaker

than any of the other minority districts in Texas. The next weakest is the 28" District, but in the
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28" a solid 19 of the 24 contests in these three election years were won by Democrats. In the
15™ District it was 21 out of 24 wins for the Democrat, and in all of the remaining minority
districts (the 9t 16“‘, 18" 20", 29"‘, and 30“‘) the Democrats won 24 out of 24 statewide contests
in those election years. Also see the attached OAG table for a similar analysis focused more
specifically on minority candidate contests.

Taking this more ‘functional’ view of the minority districts in the old and adopted plan
reinforces the purely population view discussed above for District 27. Democrats win baseline
District 27 in 33 of the 48 contested statewide races (69 percent). In adopted District 34,
Democrats win a much more secure 45 of the 48 contested statewide races (94 percent). For
District 23 this functional approach clarifies the status of old and adopted District 23. The
adopted plan shifts District 23 from 22 of 48 Democratic wins (46 percent) to 14 of 48
Democratic wins (29 percent). So while District 23 remains a majority Hispanic district in both
adult citizen population and registered voters, the performance of the district drops from just
below a half to just below a third. Adopted District 35 in contrast performs in 48 of 48 contests
over this period (100 percent).

One way of summing up this functionalist approach is to look at the relative gains and
losses in district security. Old District 27 at 69 percent exhibits some real risk of failing to
perform, and this risk is not just hypothetical, as the 2010 election resulted in the election of an
Anglo Republican who was not the candidate of choice of Hispanic voters. The adopted 34™
District substantially reduces the risk of non-performance in moving up 25 percentage points to
94 percent. Old District 23 at 46 percent exhibits a substantial likelihood of not performing and
moves 17 percentage points lower in adopted District 23. These two shifts could be viewed as

rough offsets. New District 35, with a 100 percent performance would be a net gain. This would
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lead to a conclusion broadly similar to the population demographics approach discussed above,
with a net gain of essentially one district or perhaps two, depending on how ones views the
performance of the old 27" district both historically and in the most recent election, for the
adopted plan.

House Plan

DOJ

The DOJ statement mentions five specific House districts. Districts 33, 35, 41, and 117
are listed as districts that provided an opportunity to elect under the old plan but are claimed to
no longer provide an opportunity to elect under the adopted plan. District 149 is mentioned
separately as being under continuing analysis. The change in District 33 results from the fact
that the number of districts in Nueces County (which most recently elected three Republicans to
its three house seats) was reduced from three to two. The creation of District 148, which the
DOJ statement lists as a district in the adopted plan in which Hispanic citizens will have the
ability to elect a candidate of choice, offsets this loss.

Old District 35 has a Hispanic CVAP of 54.6 percent and a SSRV of 54.3 percent. In the
adopted plan these numbers are reduced slightly to a CVAP of 52.5 percent and a SSRV of 52.7
percent, but District 35 remains majority Hispanic in both adult citizens and registered voters.
Turning to the election analysis reported in Table 2, Democrats win old District 35 in 28 of the
48 contested statewide races (58 percent). In adopted District 35 this drops to 23 of 48 (48
percent). For a comparison that places more emphasis on traditional Anglo versus minority
candidate contests, see the OAG ten contest analyses in the appendix.

Old District 41 has a Hispanic CVAP of 77.5 percent and a SSRV of 68.7 percent. In the

adopted plan these numbers are reduced slightly to a CVAP of 72.1 percent and a SSRV of 63.0
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percent, but District 41 clearly remains strongly majority Hispanic in both adult citizens and
registered voters. Turning to election analysis, Democrats win old District 41 in 32 of the 48
contested statewide races (67 percent). In adopted District 41, this drops to 23 of 48 (48
percent). For a comparison that places more emphasis on traditional Anglo versus minority
candidate contests see the OAG ten contest analysis in the appendix.

Old District 117 has an Hispanic CVAP of 58.8 percent and a SSRV of 50.3 percent. In
the adopted plan these numbers shift slightly to a CVAP of 63.8 percent and a SSRV of 50.1
percent, but District 117 remains majority Hispanic in both adult citizens and registered voters.
Turning to election analysis, Democrats win old District 117 in 29 of the 48 contested statewide
races (60 percent). In adopted District 117, this drops to 16 of 48 (33 percent). For a
comparison that places more emphasis on traditional Anglo versus minority candidate contests
see the OAG ten contest analysis in the appendix.

While performance is reduced to some degree in each of these districts, the impact varies
depending on which index of elections is relied upon, and all remain majority Hispanic districts.
And also, while there is a drop in performance in these districts, there are increases in
performance in other Hispanic majority districts. For example, District 34 moves from 27 of 48
(56 percent) up to 37 of 48 (77 percent). District 74 moves from 24 of 48 (50 percent) up to 46
of 48 (96 percent). District 118 moves from 35 of 48 (73 percent) up to 46 of 48 (96 percent).
Note that old District 74, with 24 of 48 (50 percent) Democratic wins is listed in the DOJ
statement as one of the old districts in which Hispanic citizens currently have the ability to elect
a candidate of choice, while adopted District 35 and adopted District 41, both at 23 of 48 (48
percent) Democratic wins, are listed in the DOJ statement as adopted districts in which Hispanic

citizens will not have the ability to elect a candidate of choice.
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District 149 in the old plan is lost from Harris County in the adopted plan as a
consequence of the reduction in the number of districts in Harris County from 25 in the old plan
to 24 in the adopted plan. The DOJ statement does not indicate what the potential issue is with
District 149. It is not a majority district for any single minority group, or any combination of
two minority groups. The only way to reach a citizen majority would be by combining Blacks
plus Hispanics plus Asians. In addition, as Table 2 shows, it is not a district that performs very
well for Democrats, with only 9 of 48 (19 percent) Democratic wins over the last decade.

Table 3 provides a cohesion estimation for old District 149. The method of analysis is
the Hierarchical Multinomial-Dirichlet Ecological Inference Model for R x C Tables developed
by Gary King and his colleagues and widely recognized as the most accurate way of making
ecological inferences about levels of support among multiple groups for multiple candidates
using precinct level data. The method is a generalization of Gary King’s EI method as applied to
2X2 tables (i.e., situations with two candidates and two groups). It allows one to simultaneously
estimate support for all (including more than two) groups for all (including more than two)
candidates and accounts for the various constraints that must hold among across candidates
within groups and across groups over candidates. The method is explained in Rosen, O., Jiang,
W., King, G., and Tanner, M. A. (2001), “Bayesian and Frequentist Inference for Ecological
Inference: The R x C Case,” Statistica Neerlandica, 55, 134-156.

Moreover, the cohesion analysis reported in Table 3 shows no clear pattern of cohesion
among these three voter groups, a finding that is consistent with the conclusions of plaintiffs’
experts Dr. Murray and Dr. Engstrom in their recent reports and testimony in the Perez v. Perry

case. While Asian voters were not explicitly analyzed, both experts concluded that the evidence
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showed that Black and Hispanic voters were not cohesive in primary elections. Of the 13
Democratic primaries featuring minority candidates in Table 3, less than half have a majority of
Blacks, Hispanics, and Others (mostly Asians) voting together, and often the cohesion within
each voting group is very low as well.

House Plan

Intervenors

There were four additional House districts (26, 101, 106, and 144) and two Senate
districts (10, 15) that were identified by intervenors as potentially relevant because coalitions of
different ethnic or racial groups (some combination of Hispanics, Blacks, and the mostly Asian
group “Other”) could form a joint majority in the district if they voted cohesively together. A
cohesion analysis like the one presented for District 149 in Table 3 is provided below in Tables 4
through 8.

Old House District 26 has a 53.5 percent Anglo CVAP, indicating that even if Blacks,
Hispanics and Others were all voting cohesively they would still not constitute a majority in the
district. In the majority of the 13 elections in Table 4, we do not see the three groups voting
together. Table 2 shows a zero percent Democratic win performance for the district. Old House
District 101 has a 61.3 percent Anglo CVAP, indicating that even if Blacks, Hispanics and
Others were all voting cohesively they would still not constitute a majority in the district. Table
2 shows only a 19 percent Democratic win performance for the district. In contrast, adopted
District 101 shows a 90 percent Democratic win performance for the district. The results in
Table 5 indicate that in the majority of the 13 elections we do not see the three groups voting

together.
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Old House District 106 has a 52.0 percent Anglo CVAP, indicating that even if Blacks,
Hispanics and Others were all voting cohesively they would still not constitute a majority in the
district. In the majority of the 13 elections in Table 6 we do not see the three groups voting
together. Table 2 shows only a 19 percent Democratic win performance for the district. Old
House District 144 has a 51.4 percent Anglo CVAP, indicating that even if Blacks, Hispanics
and Others were all voting cohesively they would still not constitute a majority in the district.
Table 2 shows a zero percent Democratic win performance for the district. The results in Table 7
indicate that in the majority of the 13 elections we do not see the three groups voting together.

Old Senate District 15 has a 40.7 percent Anglo CVAP, indicating that if Blacks and
Hispanics were voting cohesively they could constitute a majority in the district. The Asian
proportion in the district is too small to allow a Black plus Asian, or a Hispanic plus Asian
majority coalition. The results in Table 8 indicate that in the majority of the 13 elections we do
not see Blacks and Hispanics voting together. Moreover, while the percent of the CVAP in the
district that is Black or Hispanic does drop from the old district to the adopted district (with the
Anglo CVAP moving up from 40.7 to 46.7), the analysis in Table 9 indicates that the Democratic
performance of Senate District 15 remains unchanged at 98 percent in the adopted plan.

Old Senate District 10 has a 62.7 percent Anglo CVAP, indicating that even if Blacks,
Hispanics and Others were all voting cohesively they would still not constitute a majority in the
district. Moreover, the analysis in Table 9 indicates that the Democratic performance of old
Senate District 15 is zero percent Democratic and remains unchanged at zero percent in the

adopted plan.
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As the above discussion indicates, all of the districts that intervenors have brought
forward, beyond those cited by DOJ, suffer from multiple empirical flaws. These districts fail,
usually on several key points, to qualify as suitable grounds to challenge Section 5 preclearance

of the adopted plans.
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