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THE COURT : Good morning, counsel . Please be

seated . This is the expedited hearing on the permanent

injunction .

So, Mr . Pascal, I have the book of all the

stipulations and the attached documents . Do you have any

evidence? Wait . I forgot one thing ; Mr . Wolosik has to be

back in Allegheny County by 6 :00 .

MR . WOLOSIK : Well, our board meeting, Your Honor,

board of elections' meeting is at 2 :00 .

THE COURT : Well, we better get him out of here

right away .

MR. DUNLAP :

responsibility .

THE COURT

He's been relieved of that

I also heard there was a lawsuit filed

in Allegheny County .

MR. DUNLAP : We heard that the judge disposed of

whatever was before him yesterday .

THE COURT : I was on the road yesterday .

So, Mr . Pascal, you can -- you may begin .

MR . PASCAL : I have a brief statement, Your Honor .

THE COURT : Are you Mr . Pascal ?

MR. PASCAL : Yes .

THE COURT : Go ahead . Well, before you get to the

brief statement, do you intend to call any witnesses or offer

any evidence?

3 ~1
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MR. PASCAL : No, Your Honor .

THE COURT : Before we get to statements, does the,

does the Commonwealth intend to offer any witnesses ?

MR. ARONCHICK : Your Honor, Mark Aronchick for the

Commonwealth . Yes, we have probably just two, maybe a thir d

one .

MR. PASCAL : I would be willing to wait until --

THE COURT: Is your statement in the nature o f

argument?

MR. PASCAL : It would be in the nature of opening,

but it will suffice as argument .

THE COURT : Since you're not going to open --

MR. PASCAL : That's fine .

MR . ARONCHICK : Your Honor, with me is Shawn Weede

from my office, Greg Dunlap from the Commonwealth . And if

it's acceptable to Your Honor, the witnesses will be

presented by Mr . Weede, Mr . Dunlap . I'll make the argument

at the closing, if that's acceptable .

THE COURT : Okay .

MR. ARONCHICK : Do we want to go with Mr . Bil l

Boehm first ?

MR. WEEDE : Yeah .

MR. ARONCHICK : So the first witness from the

Commonwealth, Secretary's Office, will be Mr . Boehm, and

Mr . Weede will do the presentation .

4
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Your Honor, before that, is it necessary to recite

any of the stipulations, or are you familiar with them ?

THE COURT : I went over them; I understand the

nature of the case .

Are you a witness? Yeah? I'm sorry . You're not

the witness .

MR. WEEDE : Sorry, Your Honor .

THE COURT : I'm a little confused .

(Whereupon, William P . Boehm was sworn . )

MR. WEEDE : Your Honor, may I approach the witnes s

to hand him the exhibits ?

THE COURT: Yes, you may .

DIRECT EXArMATIM

BY MR. WEEDE :

Q Mr . Boehm, please state your name and spell your

last name .

A William P . Boehm; last name, B-o-e-h-m .

Q Mr . Boehm, how are you currently employed ?

A I am the director of the office of policy in the

Department of State .

Q And when did you attain that position ?

A I was appointed to that position April 7th of 2003 .

Q What are the duties of that position?

A The main role of the policy director is to make

sure that, to make sure the policies of the department

5

Case 2:06-cv-00481-GLL     Document 48     Filed 04/24/2006     Page 5 of 50




1

2

3

4

5

6

7

8

9

10

11

1 2

1 3

14

15

1 6

17

1 8

19

2 0

21

2 2

23

2 4

25

accurately reflect the statutes and the regulations that

control the department and that those policies reflect the

view of the administration .

Q Now, in the course of reviewing those statutes and

regulations, do any of those statutes and regulations pertain

to elections ?

A Yes, sir . The Department of State has the

responsibility for administration of the elections at state

level and is obligated to follow the Pennsylvania Election

Code as well as any federal laws that might control

elections .

Q Now, have you had any other experience with regard

A Yes, sir . I served as the executive director for

the House State Government Committee that oversees election

legislation as well as serving, working in the State Bureau

of Elections for about 25 years as a legal assistant, the

director of voter registration and the state commissioner of

the Bureau of Elections .

Q Could you describe a bit your experience working in

the comanissioner's office in the Bureau of Commissions,

Elections and Registrations ?

A I served for roughly nine years as the

comnissioner, who has primary responsibility at the state

level to, to administer the election laws on behalf of the

6
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Secretary of the Commonwealth . That pertains to various

things such as, you know, making sure candidates qualify for

office and also to examine voting systems that are used i n

Pennsylvania .

Q So for how many years did you participate in the

examination of voting systems?

A The law that implemented electronic voting systems

in Pennsylvania was enacted in 1981, so roughly from 1981

through 1997 or -- yeah, '97 . Then, when I came back to the

department five years later, I've been involved in the recent

examinations that have taken place since 2003 .

Q Are you familiar with the Help America Vote Act of

2002, sometimes called HAVA?

A Yes, I am .

Q When did you first become familiar with HAVA ?

A When I was executive director of the House State

Government Comnittee, one of my responsibilities was to

monitor federal legislation as it moved through the United

States Congress . So while the Congress was debating the Help

America Vote Act and upon its passage in October, I had to

follow what was going on at the federal level .

MR. WEEDE : I'm sorry . Is -- Your Honor, may I

approach the witness ?

THE COURT : Yes . You don't need permission to

approach the witness .
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BY MR . WEEDE :

Q Now, in your capacity as executive director for the

House State Government Corrunittee, did you become familiar

with the rationale for enacting the Help America Vote Act ?

A The Help America Vote Act was enacted as a reaction

to the events that occurred in Florida during the 2000

election, specifically with regard to the voter confusion

that took place . And it was, it was an effort to modify the

federal election laws to ensure that there were standards

with, you know, in the various voting devices that are used

in the states . And it actually represented a, an election

reform movement, you know, after the Florida elections .

Q As the policy director for the Department of State,

your current position, have you had an opportunity to review

HAVA after its enactment ?

A Yes .

Q Could you please turn to Exhibit 1 in your binder?

The first page is fine . Is this -- if you could just leaf

through, is this a copy of the Help America Vote Act ?

A Yes, it is .

Q Now, if you could turn to page 96, please ; the

numbers are at the top of the page . I know it might be a

little bit confusing . Could you please read into the record

the first title that you see on the top of the page there ?

A "Uniform of Non-Discriminatory Election Technology

8
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and Administration Requirements . "

Q What is the next section?

A Section 301, Voting Systems Standard .

Q What does Section 301 involve ?

A 301 actually prescribes the standards for all

voting systems to be used in the federal elections, including

such things as manual audit capacity requirements,

accessibility requirements, alternative language

accessibility, various and such things as that .

Q Please turn to page 30 -- I'm sorry . Turn to page

98 and subheading 2 where it says, "Audit Capacity . "

A Yes .

Q What does this section generally relate to ?

A This is a requirement of HAVA that specifically

relates to voting systems and the requirement that they have

a manual audit capacity .

Q I'd like for you to read into the record 2 (b) (1)

where it says, starting where it says, "Manual Audi t

Capacity . "

A "The voting system shall produce a permanent paper

record with a manual audit capacity for such system . "

Q And then move on to Roman numeral or small 3 .

A "The paper record produced under subparagraph (a)

shall be available as an official record for any recount

conducted with respect to any election in which the system i s

91
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used . "

Q Now, this requirement under Section 301(a)(2), is

this optional ?

A No, it's not .

Q when does, does the state have to be compliant with

Section 301(a) (2) ?

A For all elections occurring after January 1, 2006 .

Q Okay . If the state is not compliant with Section

301(a) (2) of HAVA --

THE COURT : (A) (3) .

MR . WEEDE : (A) (3) . Wel

l THE COURT: Right? (A)(2) --

MR. WEEDE : (A)(2) relating to audit capacity . It

was small Roman numeral, in relation to --

THE COURT : Well, the voting system, small Roman

numeral 2, the voting system shall provide the voter with an

opportunity to change the ballot . I thought we were talking

about three III .

MR. WEEDE : Right . I'm sorry . But it's (a)(2) ,

(b) (3) .

THE COURT : (A)(2) (b) (3) . Okay .

MR . WEEDE : Right .

BY MR. WEEDE :

Q So if a state is not compliant with either one of

these provisions, what are the consequences for the stat e

10
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under HAVA?

A HAVA provides that the United States Department of

Justice can bring action against the Commonwealth .

Q Please turn to page 8 in Exhibit 1 .

A I'm getting there .

Q Okay .

A Okay .

Q Just one moment .

Now, could you read into the record the first title

starting with Section 102 in bold on page 8 ?

A "Replacement of Punch Card or Lever Voting

Machines . "

Q What does Section 2 -- Section 102 generally

involve?

A Section 102 is the section of the Help America Vote

Act that provides funding to the states for the replacement

of punch cards and lever voting machines .

Q Did Pennsylvania apply for funding under Section

102?

A Yes, it did .

Q How much money -- did Pennsylvania receive money

under Section 102 ?

A It did .

Q How much money was that?

A Roughly $22 .9 million .

11
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Q Is an amount of that money designated for the

County of Westmoreland?

A Yes, it is .

Q How much money is designated for the County of

Westmoreland?

A Approximately a million dollars based on the number

of precincts they have, which I vaguely -- I think it's about

300, 306 .

Q Is the Commonwealth required to use this money to

replace lever voting machines and punch card systems ?

A Yes, it is .

Q Is there a deadline for using this money to replace

lever voting machines and punch card systems ?

A The same deadline is the one I specified before,

before the first election occurring after January 1, 2006 .

Q Now, in Pennsylvania, when is the first election

occurring after January 1st, 2006 ?

A Primary election, May 16th of this year .

Q Now, if for whatever reason a state or a county or

any other -- let's just stick with state . What happens if a

state does not use the Section 102 money to replace its lever

voting machines? Is it still required to comply with th e

Section 301 requirements which we looked at earlier ?

A Yes, it is .

Q Please turn to Exhibit 6 in your binder . Are you

12
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A Yes . Exhibit 6 is the preliminary dratt of the

Pennsylvania State Plan .

Q Who authored this draft ?

A I was the primary author of the State Plan in

conjunction with the State Plan Advisory Board, which is

composed of various county representatives and public

citizens . Of course, there was some other staff that

assisted me, but I was the main architect of the plan .

Q When was this draft corrpleted?

A The plan was completed in the latter part of June

2003 .

Q Why did the Commonwealth draft this plan?

A The Help America Vote Act required all states to,

to draft a State Plan . I believe it's Section 253 of HAVA

which contains 13 elements that each state had to, to answer

as to how they're going to implement HAVA and use the federal

funding .

Q Could you turn to the next page?

A Table of contents ?

Q Correct . Are those the elements you were referring

to?

A Yes, they are .

Q Was this preliminary draft ever made available to

the public for review?

13
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A Yes, it was .

Q When was that ?

A For 30 days, after the plan became -- when the

draft was finalized, we were required by the Help America

Vote Act to make it available to the public for comment .

Q And where was it made available to the public fo r

comment ?

A The plan was published in the Pennsylvania

Bulletin, I believe -- I'm not sure exactly what week it was,

but it was sometime after the plan was finalized . And it was

also placed on the web, under the Department of State web

site .

Q Now, why was it made available to the public in the

first place?

A HAVA required that there be a 30-day public comment

period when each state finalized their preliminary plan .

Q Were there any meetings open to the public to

discuss the preliminary draft --

THE COURT : Excuse me one second. Is it in the

briefs or the page numbers where, where -- the volume of the

Pennsylvania Bulletin, where this is published ?

MR. WEEDE : It's in the stipulations, Your Honor .

THE COURT : Okay .

BY MR. WEEDE :

Q I'm sorry . I was asking, were there meetings open

14 1
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to the public to discuss the preliminary draft ?

A Yes, sir . We held three public hearings around the

Commonwealth: One in Reading, one in Philadelphia and one in

Pittsburgh, which were publicized, and we received public

testimony at those three hearing .

Q Did you attend these meetings?

A Yes, I did .

Q What was the purpose of having these meetings ?

A Well, the purpose of the hearing was to actually

get public comment on the proposals that were contained in

the State Plan as required by, as I said, HAVA, to make sure

that the department had developed a plan that was in concert

with the public's views .

Q Now, did this preliminary draft address the voting

systems standards required by HAVA under Section 301 ?

A Yes, it did .

Q Could you please turn to page 7 in Exhibit 6 ?

A Yes .

Q Are these -- looking at 7 and 8, starting where it

says, "Voting Systems Standards, HAVA Section 301," are these

the voting systems standards generally required under Section

301?

A Yes .

15
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A "Pennsylvania's Voting Systems and Actions Planned

by the Commonwealth to Comply with Section 301 of HAVA . "

Q Okay. Now turn to page 10, please . Please read --

and I believe this is in relation to page ballots, but please

read from the top of page 10, beginning where it says,

"Commonwealth's Planned Actions . "

A At the very top of the page?

Q Correct . Top of the page .

A "The Commonwealth plans to provide federal funds to

reimburse those counties using paper ballots that purchase a

HAVA compliant DRE voting system . Counties that decide to

procure a DRE system will have to meet the Pennsylvania

constitutional requirement that the voters of those counties

approve the use of an electronic voting system through

referendum . "

Q Going through the, down the page, subtitle "Lever

Voting Machines," please read into the record the first ful l

paragraph .

A Entitled "Summary" ?

Q Correct .

A "Sixty-five percent of the precincts in 26 counties

in Pennsylvania used lever voting machines at the November

2000 election . Parenthetical, see appendix A . Two of these

counties, Mercer and Philadelphia, have since purchased DRE

systems . Because HAVA requires that all voting systems hav e

16
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a manual audit capacity, the 24 counties now using lever

machines will need to replace them . There were 4,362

qualifying precincts in the 24 counties that used lever

machines in November 2000 and 1,781 qualifying precincts in

Mercer and Philadelphia Counties . "

Q Now, in comparing these two subsections, why did

you indicate that a referendum was required for replacing

paper ballots with the DRE system, but I don't see any

mention of a referendum requirement with elimination to lever

voting machines? Can you explain that ?

A Paper ballots are compliant with HAVA, with the

provisions of, of HAVA . Lever machines are not HAVA

compliant since obviously they don't have the manual audit

capacity .

Q And so why did you determine that no referendum was

required for lever voting machines ?

A Because of what I just stated in the, with the fact

that HAVA -- the lever machines were not HAVA compliant,

federal law -- it was our opinion that federal law preempted

the state provisions whereas the paper ballots said it was

not the case .

Q When did you come to this determination or opinion?

A We came to that conclusion sometime in May and June

of 2003 before, before the State Plan, the preliminary draft

was issued .

1 17 1
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Q Okay . Now, I think you might have touched on this,

but what specific provisions of HAVA did you determine that

the lever voting machines violated?

A Specifically, the provisions of HAVA relative to

the manual audit capacity do not apply to lever machines .

There were a number of other problems that lever machines

faced with regard to accessibility for individuals with

disabilities, accessibility to those who have alternative

languages besides English . And then there was also some

question as to the error rate requirements, their ability to

meet the error rate requirements in concert with Section 301 .

Q Now, you just said that the manual audit capacities

do not apply to lever voting machines . What do you mean by

that?

A Let me clarify. Lever machines do not have a

manual audit capacity ; and, therefore, that was one of the

prime criteria for saying that the federal law preempted the

state law .

Q Now, are you familiar with the types of lever

voting machines --

A Yes , I am .

Q -- currently used in Pennsylvania?

What types are those ?

A The only machine that currently is used in

Pennsylvania is the Automatic Voting Machine, out of

18
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Jamestown, New York . Previously Pennsylvania used two

machines . One was the Shoup machine, used primarily in

Philadelphia; and then, of course, the Automatic Voting

Machine, which is commonly referred to as the AVM machine .

Q Now, are you familiar with the types of, type of

lever voting machine currently used in Westmoreland County?

A Westmoreland uses the AVM machine .

Q Now, for the purposes of the Department of State's

determination that lever voting machines cannot meet HAVA's

manual audit capacity requirement, is there a material

difference between the AVM machine and the Shoup ?

A The only difference in the two machines basically

were that the Shoup machines would have their candidates run

vertically from top to bottom for each party . The AVM

machine actually has the candidates horizontal with the

parties listed on the side, and then each of the candidates

is listed from right to left .

Q Now, you stated, testified earlier that you

determined that lever voting machines do not have capability

for a manual audit capacity ?

A That's correct .

Q What led you to that determination? What is it

about lever voting machines that led you to that

determination ?

A Lever voting machines simply record the vote a s

19
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cast and do not contain or retain an image of the ballot that

was cast . Therefore, at the end of the day, there's really

no way to audit the election in terms of being able to put

all the ballots together . The only thing you can do with a

voting machine is to look at the result of the election . You

cannot reconstruct the election .

Q Okay. Well, lever voting machines have totals ,

don't they?

A They have totals, yes, sir .

Q You can use that for a recount, couldn't you?

A No . That is simply a reflection of the total

number of votes that were cast for each candidate .

Q Well, there are some lever voting machines that

produce a paper record . Is that correct ?

A That's true .

Q Wouldn't that meet the audit capacity requirement?

A No, sir .

Q Why would that not meet the audit capacity

requirement ?

A The paper that is used in some of these, some of

the voting machines -- and not all counties have them --

they're called paper print packs .

At the beginning of the day, a proof, what is

called a proof sheet is printed out that is basically rolled

over the back of the counters in the machine . And the sheet

1 20
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of paper will come out, and it will show the voting -- the

voting official, the election officials, that all the

counters are set to zero . And also to the public it will be

available .

At the end of the day when the voting is completed,

there's a platen on the back of the machine that's rolled

back over those counters to give the officials the totals

that were cast . But it does not contain each individual

ballot that was cast ; and, therefore, an election official

cannot have a recount using that sheet of paper . It just

simply reflects the vote totals in the back of the machine .

Q Are you familiar with the Election Assistanc e

Commission?

A Yes .

Q Sometimes referred to as the EAC ?

A Yes, I am .

Q What is the EAC?

A The EAC is Election Assistance Commission, is the

federal, created by the Help America Vote Act to offer

guidance to various states ; and they issue advisories to the

various states in the United States as to how HAVA is to be

implemented .

Q Now, has the EAC ever expressed an opinion about

whether or not lever voting machines are HAVA compliant ?

A Yes, they have .

1 21
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Q Would you please turn to Exhibit 11 ?

A Okay .

Q Are you familiar with Exhibit 11 ?

A This is an advisory issued by the Election

Assistance Commission on September 8th of 2005 regarding an

inquiry, actually in response to an inquiry that the

Department of State made regarding their interpretation of

Section 301 of the Help America Vote Act .

Q Could you read the first paragraph into the recor d

please ?

A "The U.S . Election Assistance Commission,

parenthetical EAC, end of parentheses, has recently received

numerous inquiries regarding whether lever voting machines

meet the requirements of Section 301(a) of the Help America

Vote Act . After careful review of HAVA Section 301(a), the

EAC concludes that lever voting systems have significant

barriers which make compliance with Section 301(a) difficult

and unlikely ." And it's footnoted .

Q Now, could you please move down to the section

entitled "Audit Capacity" ?

A Okay .

Q Could you please read that section into the record?

A "Section 301(a) requires that all voting systems

used in an election for federal office, quote, produce a

permanent paper record with a manual audit capacity ,

l 22
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unquote ." It's referenced to how, the Section 301

(a)(2)(B)(i) . "This paper record must be available for use

as an official record in recount proceedings . "

While most lever machines in use today do not have

cannot -- or can record the total number of votes cast on a

given machine by imprinting the raised numbers on th e

counters at the close of an election .

"Clearly, those lever voting systems that are not

capable of producing a paper record are not in compliance

with HAVA Section 301(a)(2)(B) . Similarly, it is the

position of the EAC that those machines which produce a

limited paper record, parenthetical, documenting only vote

totals, end of parentheses, also do not meet thes e

requirements . HAVA makes it clear that the reason it

requires a paper record trail is to ensure all voting systems

create a permanent, manually auditable record for use in a

recount . Parenthetical, HAVA Section 301(a)(2)(B)(i) and

Given these facts, given these facts, to mee t

words, the document must be a chain of -- quote, a chain o f

evidence connecting sunuriazy results to original transactions ,
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end of quote . A document is not an appropriate audit tool

when it is, itself, a summary that cannot show the original

actions that make up its whole .

Q Now, is that definition of audit the same or

similar to the definition that the Department of State used?

A Yes, it is .

Q Please turn to Exhibit 3 .

A Okay .

Q Are you familiar with Exhibit 3 ?

A Yes, I am .

Q What is it ?

A HAVA -- Three is called HAVA Bulletin Number 1,

which was a memo addressed to all counties outlining the

department's opinion regarding the requirements for lever

voting machines as contained in the Help America Vote Act .

Q Did you have any role in drafting this document ?

A Yes, I did . I participated in the, in the drafting

of this document .

0 To whom is the document addressed ?

A Its addressed to county contacts for elections .

Q Who would those individuals be ?

A County contacts for elections are basically those

individuals authorized by the county commissioners of this

respective county to receive all information coming out of

the Department of State regarding election administration .
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Q Do you know who this contact person is for

Westmoreland County?

A Yeah. That's Paula Pedicone .

Q Now, in HAVA Bulletin Number 1, did the Department

of State inform Westmoreland that it was required to replace

its lever voting machines ?

A Yes, we did .

Q In HAVA Bulletin Number 1, did the Department of

State inform Westmoreland whether or not it had to comply

with the referendum requirement with whether or not to use

electronic voting systems ?

A Yes, we did .

Q Now, turning your attention to the last paragraph

on the first page .

THE COURT : Let's -- did the HAVA bulletin say that

Westmoreland had to comply with the referendum requirement?

MR. WEEDE : Oh, my apologies, Your Honor . Why

don't we have it read into the record? That will clarify .

BY MR. WEEDE :

Q Could you just read, after the first subheading

where it says, "HAVA Requirements for Lever Voting Machines,"

the first two paragraphs ?

A Okay . Section 301(a)(2) of HAVA requires each

voting system to, quote, produce a personal record with

manual audit capacity, end of quote . This record must be

25
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Next paragraph . In addition, it is the opinion o f

constitutional and statutory provisions that require approval

of a referendum before a county uses an electronic voting

It is the opinion of this office that a county

could not rationally justify adopting a new voting system for

federal elections while using another system for stat e

elections . Maintaining two voting systems would cause voter

Therefore, based on principles of federa l

replace -- should not place a referendum on their ballots to

purchase new electronic voting systems .

Q Mr . Boehm, what is the date on this HAVA Bulletin

1 26
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A June 18th of 2003 .

Q Was it, in fact, delivered around that time period?

A Yes . Yes, it was .

Q Now, going back to the first page, the last

paragraph on that page where it says, "Maintaining two voting

systems would cause voter confusion and perpetuate a system

that is less reliable in the conduct of an accurate and

verifiable recount," what did you mean by maintaining two

voting systems?

A while we were deliberating on this question, it

became apparent that to do this any other way would require

the, the counties to implement, or to use one voting system

during even-numbered years for federal elections and then

another voting system for the odd-numbered years, which are

called municipal elections in Pennsylvania .

Q Now, so you were considering whether or not you

would use one form of voting system for federal elections and

another form for state elections ?

A Right .

Q Why did you determine that this would cause, quote,

voter confusion?

A Because it basically would require citizens to walk

into a polling place, use, use one voting system at two

elections, i .e ., primary and fall, and the fall general

elections, and then the following year be confronted with a

27
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completely different system --

THE COURT : Can I interrupt here for a second?

THE WITNESS : Yes, sir . Yes, Your Honor .

TEE COURT : My understanding, at least from the

brief, is that you'd have two voting section -- two voting

systems in every election . For instance, you would have a

federal compliance section for federal officers, and then

you'd walk over to another booth and do whatever the state

wants to do . Is -- I think that was -- that was the system

you proposed in your brief, if I read the brief --

MR . WEEDE: Your Honor, we'll get into that in a

few minutes . The idea is, as we understand petitioners'

position, it would be --

'I'HE COURT : Okay .

MR. WEEDE : Assuming that HAVA, in fact, preempts

lever voting machines for federal elections, their argument

is we could still use it for state elections and that would

essentially take place in two formats, either

simultaneously --

THE COURT : Okay . Well, the one would be

supplanted for the years of federal elections, and the other

one would arguably be in compliance with both . That was what

you were getting at, the second part of your argument . Is

that correct ?

MR . WEEDE : Essentially, yes .

1 28
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THE COURT : Okay .

BY MR . WEEDE :

Q Now, again, when you were talking, in writing HAVA

Bulletin 1, did the Department of State consider using two

different systems simultaneously, one system for federal

elections, one system for state elections, during the same

election?

A We never -- no, we never considered the prospect of

using two distinct systems at a given election . That's

something that would have been incomprehensible to us as

election administrators . The Election Code is drafted in

such a way that it talks about uniformity and an integrated

system. It does not address the possibility of two -- voters

using two distinct systems on the same election day .

Q So when you said, when you wrote in HAVA Bulletin

Number 1, "Maintaining two voting systems would cause voter

confusion and perpetuate a system that is less reliable in

the conduct of an accurate and verifiable recount," you're

talking about having, using lever voting machines only for

state elections and using electronic voting systems for

federal and state elections ?

A Yeah . As I said, the federal and -- the electronic

voting system, pursuant to this, to what we were talking

about here, the electronic voting system would be used in an

even-numbered year, which is where federal and state offices

29
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are mixed on the ballots . The odd-numbered years are

municipal elections, where you have state offices or local

offices, and that would have been where the lever machines

would have been used . That's the --

Q So in those elections where there was only lever

voting machines, you determined that would perpetuate a

system that would be less reliable ?

A Right .

Q I believe you started to address why that would

cause voter confusion . Would you like to elaborate ?

A Yeah . The voter confusion would result simply from

the fact that you would be using one, one, you know, one

system one year and then a different system the next year .

And electronic voting systems are not, not similar to the

operation of a lever voting machine, so the voter would

actually have to use, learn two different voting systems .

The state last year used, used federal dollars, for

example, to educate voters on the new laws and the ways

systems were, you know, to be used . Something -- the use of

two separate voting systems would be very confusing to voters

as they walk into the polling place from year to year .

Q Now, why did you determine that this type of a

setup would also, quote, perpetuate a system that is less

reliable in the conduct of an accurate and verifiable

recount?
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A The thought there was that the election, the --

since the Election Code is so specific in terms of the

procedures that have to be in place, and then that relates to

what documents have to be prepared before the election, the

conduct of the election officials on election day, throughout

the course of voting, and the procedures following the close

of the polls, that election officials would have to use two

different systems . And the opportunity for error would,

would increase .

Q Now, you mentioned earlier that you, the Department

of State or you didn't really consider the idea of using two

systems for the same election?

A That's correct .

Q What would -- why did you -- why was that not

something that you thought about -- let me ask you a better

question . Would there be any problems associated with

conducting elections in this manner ?

A Yeah. There would be the same types of voter

confusion, and election -- or confusion among the election

officers because of the fact that the -- well, the Election

Code simply doesn't even discuss the possibility of using two

separate systems on an election day .

In addition, there's a provision in the Election

Code pertaining to primary elections that all the candidates

of one party have to be on one machine . In the fal l
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election, the statute says that an individual has to be given

the right to vote a straight party in one mark or act . If

you have two voting systems, that's not possible .

So there's, there's a lot of opportunity here for

confusion on behalf of both, you know, the voter and the

election official . There's absolutely no procedures that are

in the code to deal with this . There's questions on how you

would, how would you ensure that a voter has voted on both

machines for federal office, for state office . It would be

very difficult to track, especially if there's a large

turnout .

MR . WEEDE: Nothing further, Your Honor .

THE COURT : You may cross-examine .

CROSS-EXANMATION

BY MR. PASCAL :

Q Mr . Boehm, let's just pick up where we, where you

left off and kind of work backwards . What is the measure of

confusion?

A The measure of confusion?

Q Well, you indicated that, that voters would be

confused . So on what are you basing that? What is the

measure of confusion ?

A Obviously --

Q Are you using it as a psychological term ?

A Not necessarily . I think it's a problem of voter

32
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education . It would be confusing, I think, to the average

voter to be expected to go into a polling place and use two

distinct systems --

Q Okay. But let's -- let me make the question

clearer . What I'm asking about is you said that it would be

confusing to voters if one year they used one system and then

-- in an even-numbered year and in an odd-numbered year, they

used a different system . What would be confusing about that ?

A The mechanical operation of the different types of

ballots . The lever machines operate one way . There's three

types of electronic voting systems . There's punch card

systems, optical scan systems ; those two systems are paper

based. There's DRE systems which use touch screens ; some are

full face .

If a county uses any one of those electronic voting

systems, the voters of that county are going to walk in and

have to learn the operation of, of each of those systems .

There would have to be two cards of instructions posted, two

specimen ballots --

Q No . No . Once again, I'm operating on the theory

that in an even-numbered year, one system would be used ; in

an odd-numbered year, a different system would be used ; not

that they're both being used at the same time at the same

polling places . So there would only be one there, right ?

A Okay. Okay. Under that system, you're expecting
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to walk into a polling place one year ; you become familiar --

you're obviously going to be familiar with the system that

you voted on . The next year you're going to be faced with a

whole new prospect of learning a new system . The next year

you're going to go back to using the lever voting machines --

Q Is it your contention that people would forget?

A I think, I think that would be the case with th e

new systems . Yes .

Q So is it your testimony that any time you change a

voting system, that results in voter confusion ?

A I think that's -- that's obviously a concern of an

election official . When you have a new voting system, you're

always concerned about the education aspect of using the new

voting system. To use one system one year and the other the

following year, you're actually going to have to almost

double your education efforts to make sure that the

electorate understands which system they're going to be

voting on this year .

Q We're talking about voters who exist in modern

society, correct ?

A That's right .

Q And they operate a number of different machine s

every day --

A That's true .

Q -- that all operate in different ways ?
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And they somehow remember how to do that, correct ?

A Yes .

Q And you don't think that you can, that somebody

could remember from year to year how to use a lever machine

one year and how to use a touch screen or some other kind of

DRE the next year? You think that if -- do you think i f

somebody goes to a restaurant and manually orders a

hamburger, that when they go to the Sheetz, they don't know

how to use the touch screen ?

A I find that confusing sometimes .

Q Let's move on here . Let's turn to, in HAVA, which

is, I believe, Exhibit 1, turn to page 71 . Actually go back

to 69 . This is the section -- the section goes from 69 to

71 . What is the heading of Section 253 ?

A Condition for Receipt of Funds .

Q Okay. And basically what does that require the

state to do? What conditions must be met ?

A This was the requirement that we file a State Plan .

Q Right . The -- and then, now go to page 71 . Can

you read about, on, beginning on line 16, letter C? Can you

read that paragraph?

A Methods of Compliance Left to Discretion of the

State ; is that what you're referring to, sir ?

Q Yes .

A "The specific choices on the methods of complying

35 1

Case 2:06-cv-00481-GLL     Document 48     Filed 04/24/2006     Page 35 of 50




1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

1 6

17

1 8

19

20

2 1

22

23

2 4

25

with the elements of a State Plan shall be left to the

discretion of the state . "

Q As your department interpreted that sentence, what

did you determine that that meant ?

A I think it's pretty obvious that each state was,

was permitted to, how it was going to implement the

requirements of the Help America Vote Act .

Q Is it basically -- does that mean that Congress

recognized that different states have different laws and

different procedures that they have to go through in order to

accomplish the goals of HAVA?

A Yeah; within the confines of the requirements of

the act, of the federal act .

Q Go to, back to Section, Section 102 of HAVA, which

I believe it begins on page 8 . Turn to page 11, which is

still part of Section 102 . Beginning on line 20, can you

read that paragraph?

A "In the case of a state that requires state

legislation to carry out an activity covered by any

certifications submitted under this subsection, the state

shall be permitted to make the certification notwithstanding

that the legislation has not been enacted at the time the

certification is submitted and such state shall submit an

additional certification once such legislation is enacted . "

THE COURT : What page is that? Section 102, but --

1 36
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MR . PASCAL : Section 102 . It begins on page 11 at

line 20 . It's Number 2 there .

BY MR. PASCAL :

Q So basically, how does that -- how do you interpret

that -- how does the department interpret that section?

A That section would require -- well, basically what

it says is if the state needs legislation to carry out the

requirements of HAVA, it would, it extends the deadline by

which -- I'm not sure exactly what certification it's talking

about, but it would, it basically gives the states time to

get legislation passed to enact the federal law .

Q Okay. And does that mean that, once again,

Congress recognizes that different states have different laws

that may have to be looked at and modified in order to

comply?

A Yes .

THE COURT : Is that for the money? Is the

certification for the money, or is it --

THE WITNESS : No . I believe, I believe that would

-- without taking a look at the rest of the section, but I

believe that would apply to any provision in the act, You r

Honor .

THE COURT : Why do they have to, why do they have

to certify to the federal government, HAVA, other than, other

than that requirement? Because the federal government for
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federal elections under I think Article I, Section 4 of the

U .S . Constitution can prescribe the method of federa l

elections .

THE WITNESS : That's true, Your Honor .

THE COURT : But what is -- so why do they have t o

certify?

THE WITNESS : I would have to go back and reread

the section, but there were a couple of certifications that

the Commonwealth had to make in terms of obtaining the

federal dollars .

THE COURT : Okay . So certification is for federal

dollars to buy the machines ?

THE WITNESS : Right . Right . They -- right .

THE COURT : Okay .

BY MR . PASCAL :

Q I'm sorry . Page 124 of HAVA. Can you read where

it says, "Section 304," at line 10 ?

A Minimum Requirements . The requirements established

by this title are minimum requirements and nothing in this

title shall be construed to prevent a state from establishing

election technology in administration requirements that are

more strict than the requirements established under this

title so long as such state requirements are not consistent

with the federal --

Q Not inconsistent .

38

Case 2:06-cv-00481-GLL     Document 48     Filed 04/24/2006     Page 38 of 50




1

2

3

4

5

6

7

8

9

10

1 1

12

13

1 4

15

16

17

18

19

20

2 1

22

23

2 4

25

A I'm sorry. Not inconsistent with the federal

requirements under this title or any law described in Section

906 .

Q Can you tell me what you believe the words

administration requirements are? What do they mean?

A Administration requirements ?

Q On line 14 .

A Basically -- the basic administration requirements

would mean, I suppose in this context, the passing of

legislation or administrative requirements that might be

stricter than --

Q Well, what I'm asking you is, what is -- give me an

example of an administration requirement that would provide

under this section .

A It could pertain to how one particularly

implements, for example, the voter identification

requirements of the statute .

Q Or how one implements the conversion to a different

technology?

A Right .

MR. ARONCHICK : Objection .

THE COURT : What is -- why?

MR. ARONCHICK : Why?

THE COURT : Why?

MR. ARONCHICK : Because I don't think there's any
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MR. PASCAL : I'm asking him if --

THE COURT : I understand that the conversion from

a -- we're only talking about electronic voting machines,

voting lever machines and ballots, so the universe is kind of

limited here . You may answer the question .

THE WITNESS : I think I did, Your Honor .

BY MR. PASCAL :

Q Can you read Section 305 ?

A It's titled Methods of Implementation Left to the

Discretion of the State .

"The specific choices on the methods of complying

with the requirements of this title shall be left to the

discretion of the state . "

Q Now, this title -- we're in Title 3, correct?

A Right .

Q And Title 3 deals with ?

A Title 3 deals with electronic voting systems and a

number of other issues . I believe the registration systems

is also in Title 3 .

Q So this paragraph means that, that what, that the

state has choices as to how they're going to comply?

A The state has choices as to how they're going to

administer the specific requirements of the Help America Vote

1 40
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Act and the requirements of Title 3 . Yes .

Q Now, Mr . Boehm, you indicated that you were

involved in the drafting of the State Plan in 2003 . Is that

correct ?

A Yes, sir .

Q Were you also involved in the drafting of the State

Plans in 2004 and -- the amendments to the State Plans in

2004 and 2005 ?

A I was .

Q Okay . If you could turn to the State Plan of 2005 .

MR. ARONCHICK : Nine . Number nine .

MR. PASCAL : Nine . Thank you .

BY MR. PASCAL :

Q And in the, with regard to the State Plan i n

2005 -- let me get my other copy here . Go to page 55 . Well,

let's go back to 54, this -- where this section of the plan

begins . What is the heading of this section ?

A You're talking about the bolded part?

Q Yes .

A The heading of the section is "Commonwealth's

Progress on the Implementation of HAVA . "

Q So basically this is an -- and then there's a

series of 2004, 2005 . What does that mean?

A The 2004 and 2005?

Q Yes .
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A This is a section of -- I believe it's on 12 . This

is the section that basically is a compilation of progress

that the Commonwealth has made for the implementation of the

Help America Vote Act . The 2004 area, of course, reflects

what was done in that year, and 2005 reflects what was done

in that year .

Q Okay. The bottom of page 55, the heading

"Elimination of Lever Voting Machines and Punch Card

Electronic Voting Systems," can you read that paragraph, tha t

first paragraph there ?

A "The delayed organization of the U .S . Election

Assistance Commission, parenthetical EAC, end of parentheses,

and subsequent lack of federal guidance severely impeded the

department's ability to make progress towards voting system

replacements or upgrades . Specifically, the department has

waited for the EAC to define the terms 'accessible' and

'manual audit capacity' as used in HAVA before the department

determines which systems should be considered for examination

and certification in Pennsylvania . The EAC has not yet made

those decisions . "

Q What is the date of this plan?

A The plan was finalized in August, I believe, of

'05, and it was sent to Washington on September 15th .

Q So as I understood your testimony a little while

ago, you were fairly certain about what manual audit capacit y
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meant in 2003, correct?

A That's right .

Q And in this document, you're indicating that -- the

department is indicating that manual audit capacity, that

we're awaiting the EAC to define the term ?

A That's correct, from the federal perspective .

Q So both of those are correct ?

A That's right .

Q And so if the department -- if EAC had defined

manual audit capacity in a different way than what the state

did -- I'm sorry . That's a theoretical question . But if --

since you had no real guidance from the EAC with regard to

what manual audit capacity was, how is it then that guidance

was given to the counties in terms of what, what that term

meant in terms of the federal law HAVA ?

A Well, the Help America Vote Act is a very

comprehensive act that required significant changes in the

procedures used by the counties . We could not wait for the

federal government to offer, to offer us direction to move

ahead on the implementation of its requirements .

Therefore, while the states were sort of hanging

out there by themselves, we had to make those interpretations

in order to implement the federal law or suffer the

consequences of whatever suits could be brought against us .

So while we were seeking direction -- and we
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actually sought a direction from the federal government

before we got it in September ; it was not forthcoming .

Therefore, we proceeded on the basis of, of our original

opinion .

Q And accessible in that paragraph refers to what, to

disabled voters ?

A Yes, it does .

Q Okay. Now, you indicated before that there was a,

that there were a series of deadlines related to HAVA . And

at some point, there was some, there was some -- was there

some idea as to when counties had to make a decision as to

what to do with voting technology ?

A Well, obviously because of the requirement of HAVA

that the voting systems had to be in place for the first

election occurring in January 2006, we encouraged counties to

make those decisions as soon as possible after certified

systems became available .

Q Was there at some point an extension of December

31st, 2000 -- a deadline of December 31st, 2005 ?

A Are you talking about the -- no, there was not .

Are you talking about the effective date for the --

Q No . I'm talking about the, that the department had

advised counties that they should, that they should enter

into or at least make a decision as to what direction the y

were going .
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A Yes . I'm not sure exactly what -- can you

reiterate the question?

Q Well, at some point, the department issued an

advisory to counties, did it not, with regard to passing a

resolution?

A Right .

Q In terms of encumbering funds?

A Right .

Q Prior to that advisory to encumber funds, that that

would be substantially compliant, what was the directive

before that ?

A I don't know that there was any written directive .

They had always been instructed that they had to make

decisions on the purchase of or -- of a voting system by the

end of the year, last year. And then we basically had

advised them with that directive that in order to meet the

requirements of HAVA, that resolution would be sufficient i n

our opinion .

Q It's kind of a slight change in position?

A I would agree with that . Yes, sir .

Q Is the Department of State's role in regard to all

of these issues mandatory or advisory?

A We're the -- the Secretary of the Commonwealth is

responsible for implementing the Help America Vote Act as

well as other federal laws . While it may be advisory in
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administration of state law, we do not view it as advisory

with regard to administration of federal law .

Q Now, you're very familiar with the Pennsylvania

Election Code, correct ?

A I am .

Q Following the passage of HAVA -- when HAVA passed,

I think you indicated you were working in the House ?

A I was, yes, sir .

Q And following the passage of HAVA, there was -- was

there any amendment passed to the Election Code to reflect

some of the changes of HAVA?

A Yes . Act 150 of 2002 .

Q And were you still in the House at that time ?

A Yeah . I believe that passed in November . I'm not

sure .

Q Do you recall if anything was changed in the

Election Code dealing with the referendum requirement for

changing voting systems ?

A I believe there was some changes to the electronic

voting provisions regarding examinations . But I'm not

sure -- I don't think they pertained to the ballot question .

Q Was there any change to Section 1103, which is the

section that deals with, it's 25 P .S . 3031 .3 ?

A I'd have to take a look at the document .

MR. PASCAL : Can I --
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THE COURT : You may approach him if you want to

give him what the act -- I wish, just as a matter of, unless

they're in the briefs, that somebody track 150 in Pardon's or

provide me a copy with 150 of 2000 . Is it 150 of 2000 ?

THE WITNESS : 2002, Your Honor .

MR. PASCAL : 2002 .

THE COURT : 2002 . I can, I can get a copy of 15 0

of 2002 .

MR . PASCAL : Well, why don't we do it this way?

THE COURT : If you just have a copy -- I'l l

eventually get the copy . So why don't we just proceed with

cross-examination, and I'll --

MR. PASCAL : Let me just read it to him --

THE COURT : I'll -- okay .

BY MR. PASCAL :

Q Are you familiar with a provision of the Election

Code that indicates, or that talks about referendums to

change voting systems ?

A Yes, sir .

Q And are you familiar with the provision that

indicated that if the voters voted against the question --

A Yes .

Q -- that it should not then again be submitted to

the voters for a period of 103 weeks ?

A That ' s right .
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Q Was that changed in the - -

A Yes, it was changed .

Q And what did it -- if you know, what did it change

A I believe the restriction on the amount of weeks

was lifted, if I remember correctly .

Q So the section of the law having to do with

referendums was amended by the legislature ?

A Right .

Q What happens under the Pennsylvania Election Code

-- what is the default system under the Election Code? Let's

start with that .

A You'd have to explain the term default .

Q What system requires no, no referendum, no

approvals by the Secretary, no anything? What system is

that?

A Probably the use of a paper ballot .

Q Are you familiar with parts of the Election Code

that speak to what happens if the use of voting machines is

not possible or practical in an election ?

A Yes .

Q What does it say happens ?

A It requires the county to use a paper ballot

system .

THE COURT : What provision of that -- do you have
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the cite on that ?

MR. PASCAL : Section 1116 of 25 P .S . 3016 . Also --

MR. WEEDE : Your Honor, I believe that's 3031 .16 .

Is that right ?

MR. PASCAL : I have 3016 and 3017 .

MR. WEEDE : All right . Sorry .

MR. PASCAL : And then there's 3031 .19, 3031 .20 .

There's a number of sections actually that deal with what

happens in a machine county when they can't use it, what

happens in an electronic county when they can't use it . As

many things in the Election Code --

THE COURT : Just as a matter of interest, we're

only dealing with voting machine counties or really one

county . But since all of them are these AVM machines except

for Philadelphia, which has the Shoup machine which doesn't

count here today, we're only dealing with voter -- mechanic

machines .

MR. PASCAL : Only dealing with lever machines, Your

Honor .

THE COURT : Lever machines . Okay .

BY MR. PASCAL :

Q So if, in fact, there would be something that would

make using lever machines for any particular election not

practical, a solution, the Election Code solution would be to

use paper ballots, correct?
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A I believe that's what it says . Yes, sir .

Q And without a referendum saying something else,

that would be the default, correct, under the Election Code?

A Unless it would be preempted by a federal law .

Yes, sir .

Q Are paper ballots preempted by federal law?

A No, they're not .

Q Are paper ballots HAVA compliant ?

A It is our interpretation that they are .

Q One last thing, what -- you said the purpose of

HAVA came out of the 2000 election ?

A Yes, sir .

Q And what was it that, what was it -- you had

testified a little bit before in terms of what Congress was

attempting to accomplish based on their reaction to the 2000

election . What did you testify to again? What were they

trying to accomplish here ?

A As, as I think most of us remember, there were all

sorts of problems in Florida relating to the use of punch

cards in particular . It became obvious that in Florida,

there were no standards, for example, as to what constituted

a vote : Pregnant chords, dimpled chords, et cetera .

As a reaction to that controversy, Congress

considered legislation in which it attempted to resolve some

of those issues, but it also incorporated into the Help
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