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- RISCX
From: Kanefield, Joe (jkanefield@azsos.gov)
Gont: Tuesday, March 07, 2006 7:00 PMq
Ta: Ana Wayman-Trujillo; Berta Manuz (E-mail); Candace Owens; Christine Rhodes: F. Ann

Rodriguez (E-mall); Helen Purcell - RISCX: Joan McCail (E-mail); Laura Daan-Lytle (E-mail);
Laurie Justman (E-mail); LeNora Y. Johnson (E-mail); Linda Haught Ortega (E-mail); Shelly
Baker (E-mail); Susan Hightower Marier (E-mail); Suzie Sainz (E-mall}; Wendy John (E-mail)

Ce: Brawer, Jan; Tyne, Kevin; Waite, Kris; Stender, Craig: Alisn McVey (E-mail); Chris J Roads
(E-mail); Chris Roll (E-mail); Claudia Lopez; Gene Zawacky (E-maif); Holly Hawn (E-tnail);
Jeny Jaramillo; Karen Osborne - RISCX; Kim Stewart (E-mail): Kristi Jones: Martin Brannan
(E-mail); Nanoy Duke {E-mail); Patty Hansan (E-mail); Ruth Robinson: Suzanna Cuthbertson
(E-malil); Sylvia Gruhn

Subject: Letter from EAC re: Fedsral Mail Voler Registration Form
Attsachments: EACletter.pdf
EACletter.poif

(273 KB)

County Recorders

FROM: Joseph Kanefield
State Blection Director

DATE: March 8, 2008

SUBJECT: Letter from Election Agsistance Commission re: National Voter Regiacration
Form

Yesterday Secretary Brewer received the atrached letter from the executive directer of
the U.8. Blection Agsistance Commiseion. The letter deals with the Federal Mail Voter
Registration Form (Pederal Form) and concludes that Arizona may not apply the proof of
citizenahip requirement ser forth in Proposition 200 to the Federal Form. The EAC makes
clear that its opinion does not affect the state registration form and applies only to
federal electiona. We question whether the letter is legally coerrect and have sought
advice from cur counsel at the Arizona Attorney Geperal's Otficae. =~ Please note that thig
EAC opinion does not affect any voter regiatrations for the upcoming elections next week.
We will keep you informed as we learn more about this issue.

Joseph Kanefield

State Election Director

Arizona Secretary of State's Office
1700 West Washington, 7th Floor
Phoenix, Arizona 85007

(602) 542-6167 (direct)

(602) B42-6172 (fax)

jkanefield@azsos.gav
<<EACletter.pdfs>» 7 t /
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U.S. ELECTION ASSISTANCE COMMISSION
1315 NEW YORK AVENLIE, N.W., SUITE 1100
WASHINGTON, D.C. 20005

March 6, 2006
Jun Brewer
Anizona Secretary of State
1700 West Washington Street, 7th Floor
Phaenix, AZ 85007-2888

Dear Secretary Brewer,

This letter respands to your office’s December 12, 2005 e-mail to the U S. Election
Ass{stance Commisslon (EAC) requesting that the EAC apply Atizona state policy
(derived from Proposition 200) to tho Federal Mail Voter Registration Form (“Federal
Replstration Form™ or “Federal Form™). Specifically, the inquiry sought to apply proof of
citizenship requirements for Arlzona voter registration (o the Federal Form registration
process, This request was sent by Robert A, Flores, Voter Outreach Coordinator in
respange to the EAC"s requests for updates pertaining w the Federal Registration Form,
As you may know, use and acceptance of the Federal Form are mandated by the National
Voisr Reglatration Aot of 1993, 42 U.S.C. §1973gg et seq., (NVRA), The BAC is the
Fodetal agency charged with regulnting the developmant and substance of the Federa)
Form. (42 U.8.C. §1973pg-7(a)). After raview of your request, the EAC concludes that
the policies you propose would sffectively result in & refimal to accept and wsc the Federal
Registration Porm in violation of Federal law {42 U.S.C, §1973gg-4(a)).

Arixona's Policy, On December 12, 2005, the office of the Arizona Secretary of
State (Chief Stute Election Official) requested that the BAC apply new Arizons procedural
vequiremaents to the Federal Form. These new procedural requirements reflectsd proof of
citizenship provisions recently adopted by the state in Proposition 200, Generally,
proposition 200 requircs Arizons registrants to submit additional proof of citizenship with
their voter vegigration forms. This usually requires the individual to record, on the form,
his or her drivet’s liceiise number (or non-operating identification license) issucd after
October 1, 1996, Tf (he registramt cannot provide thia information (becanse they have no
license or an older lsense) he or she will need to yrovide a copy of an altsmative form of
idemtification. These altemative forms include: a birth certificate, passpon, certificate of
nahsalization number and other documents. This portion of Proposition 200 amended
Arizona Rovised Statute §§ 16-152 and 16-166, which set requirements for the Siate’s
rogiatration form and verifiogtion of the form. The propoaltion did not amond Arizona's
registration qualifications, found in Arizona Revised Statute §16-101. If Axizona wers to
apply this policy to its use snd acceptance of the Federal Registration Form, the Federal
Form's accaptance would be conditioned upon the receipt of supplemental documentation
of oltizenship. In this way, any registrant who fallod to supplement their Federal
Registration Form would have thelr form rojected, resulting in the loss of voting rights.

Federal Authority To Regulate Elections. It is a well settled metier of
Constitutional 1aw that the United States Congress, pursuant to Article I, Section 4 and

Tei: (202) 566-3100  www.eacgov  Fax: (302) 566-3127
Toll free: 1 (BGE} 747147Y
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Article I, Section 1 of the U.S, Constitution, has the authority (o pass laws regulating the
manner in which Fedoral slections are held. This Federal authority has been broadly read
by the Bupreme Court to include the comprehensive Congressional regulation of a States’
voter reglawation process for Foderal elections. Voting Rights Caulition v. Wilsop, 60
F.3d 1411, 1413-1414 (9™ Cir. 1995), cers. demied, 516 U.S. 1093 (1996) (ciling, Smiley v.
Holm, 285 U.S, 355, 366 (1932)); Associati i izations ]
Now v, Edgar, 56 F.3d 791, 793 -794 (7" Cir, 1995) (citing Smiley, 285 U.S, a 366, Ex

i 100 U.S. 371 (1879} and United § i Kn

i
Klag, 250 F.Supp 330, 351 - 355 (E.D.La 1965)); Associntion of Community
Omanlzations for Reform Naw v, Miller, 129 F,3d 833, 836 (6 Cis, 1995), The

Constitution “explicitly grants Congress the authority sither to ‘make’ laws regarding
fedara) elections.., or 1o *alter” the lawa initinlly promulgated by the states, Thus... article
[, sectiou 4 specifically grants Congress the authority to force states (o alier thelr
regulstions regarding fedeval elections.” Miller, 129 F.3d at 836.

In this way, while Article J, section 2 and the Seventeenth Amendiment authorize
fitates Lo sef requirements regarding voter qualifications in 8 Pederal election (Edgar at
794), this does not limit the Federal authority 1o set voter registration procedurss for such
elections. Voting Righls Qoglition, at 1413. This is true cven where States have declared
voter registration to be & voting qualification (Wilson, et 1414) or where Federal
reglstration requirements may mdirectly make it more difficult for a State to enforce

qualification requiréments (Bdgay at 794-795). .

Natlonal Voter Regiatration Act. Consistent with its authority to regulate voter
rogistration in Federal eloctions, Congress passed the NVRA. The NVRA's rogulation of
the voter regisiration process has been specificelly and consistently uphold a9
constitutional by the Courts, Voting Rights Coalition, 60 F.3d F.3d 141 1; Edgey, 56 F.3d -
791; Miller, 129 F.3d 833, The NVRA mandatea that States “shall accep? and use the mall
voter registration applicetion proscrided by the U.S. Election Asxivitance Conpission

+ pursunnt to section 9{a)(2) for the registration of voters in elections for Federal offjce.” 42
U.8.C. §1973gg-4(a) (cmphasis added). The statuts firther allows States to create, use and
scoept their own form (in addition to the Federal form) if it meets the minimum NVRA
cehtecln for the Fodoral form, 42 U.S.C. §1973gg-4(b). The EAC is the Fedeml agency
charged with oreating sad regulating the Federal Form.! The NVRA requires the Federal
Voter Registration Form to specify cach voter eligibility requirement, contsin an
attemation that the applicant meeta such requirements, and require the signaturc of the
applicant. 4210.8.C. §1973pg-7(b)X2). The Help America Vote Act (HAVA) has added
the requirement that the Federal form include two check boxes for an applicant to affirm
their eltizanship and age, 42 U.8.C. §15483(bX4).

Diseursion, While Arizova has authority to determing rogistrant/voter
qualifieations, the manner in which it registers voters for Federal clestions is subject to
Federn] regulation. The Feders| Government, through the NVRA and the Federal Fonn
has regulated the process of registering voters in Paderal Electlons. Acceptance of the

! The Help Americs Votw Act amended the National Voter Reglszation Act transferring regulatory suwhority
over tho Federal Porm to e BAC, (Seo 42 LLS.C. §15532 and 42 U.S.C. §1973gz-7(n).
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Federal Form is mandated by the NVRA. The Federal Faym sets the proof required to
demonstrate votcr qualification. No state may condition accaptance of the Federal Form
wpon recelpt of additional proof.

Arizons’s voling 9ualmcationu vemain unchanged and ase cantsined in Arizona
Rovised Stane §16+101.° These qualifications are presently roflected on the Federal
Form. The atatutory changes Arizona has initiated in Proposition 200, which require some
residents to submit documentary evidence of citizenship, do not alter the state’s voter
qualifications. Rather, the statutory scheme is merely an rdditional means to document or
prove the exigting voter oligibjlity requirsment of citizenship, As sueh, Arizona's statutory
changes denl with the mauner in which registration is conducted and are, therefore,

by Federal law. The NVRA, HAVA and the EAC have determined the manner
in which voier cligibility shall be documented and communicsted on the Federal form,
State votor requirements are dooumented by the applicant vin a signed attestation and, in
the oase of cilizenship, a “checkbox.” (42 U.8.C. §1973gg-7(b)(2) and 42
1,8.C.§15483(b)(4)). This Federal scheme has regulated the area and preempts stats
action. Congress specifically considercd whether states should retain muthority fo requive
that registrants provide proof of citizenship, tut rejecied the idea as *not acccesary or
consigtent with tha purpose of [the NVRA)"® The state may not mandate additional
registration procedures that eondition the acceptance of the Federal Form. The NVRA
requires States to hoth “accept” and “usc” the Federal Form. Any Federal Registration
Form thas has been properly and sompletely filled-out by a qualified applicant and fimely
reocived by an election officlal must be accepted in full satisfaction of ragistration
roquiremants, Sush acceptance and use of the Federal Form is subject only to HAVA's
verification mandate, (42 U.8.C. §15483),

Conclusion. While Arizona may apply Praposition 200 requircmcnts to the use of
its stase regisuation form in Federal elections (ifthe form meets the minimum
requiremems of the NVRA), the state may nol apply the scheme to registrants using the
Fedoral Regigtration Form. Consistent with the above, Arizona may nat refuse to register
individuals to vote in a Fadaral ¢lcction for failing to provide supplements! proof of
citizenship, if they have properly completed and timely submirted the Federal Registration
F have any questions, pleasé contact the undersigned at (202) 566-3100.

Thomas R. Wilkey
Bxcctnive Direetor

1 These qualifications require » reglstrant to demonatrate thet he o she (¢ (1) a gitizen of the United Srates,
(2) at least 1B yean of age before the dale of the naxt gendra) election, (1) & rsident of Arizona for af leest
twenty-nine daya, (4) has ant beon convicted of n felony unless restored 1o eivil rights and (5) has not been

determined montally Incapacimied.
¥ Jobat Confarence Commines Report on the Nolivnal Voter Registration Act of 1993, R. Rept, 103-66 (Apell

pas




B4,21 /2886 @89:23 ELECTIONS DEPARTMENT - 66883 NO. 393 raz2

Kgren Osgrm » ﬁlscx

From: Kanefield, Joo (jkanefield@azsos.gov)
Sent: Monday, March 13, 2006 5:36 PM
To: Ana Wayman-Trulillo; Berta Manuz (E-mail); Candaoe Owens: Christine Rhodes; F. Ann

Rodriguez (E-mail); Helen Purcall - RISCX; Joan McCall (E-mail); Laura Dsan-Lytle (E-mail);
Laurie Justman (E-mail): LeNora Y. Johnson (E-mail); Linda Haught Ortega (F-mail); Shelly
Baker (E-mail); Suean Hightower Marler (E-mail); Suzie Sainz (E-mail); Wendy John {E-mail)

Cc: Brawar, Jan, Tyna, Kevin, Watte, Kris; Stender, Craig; Maaske, Bill Fontes, Mary; Allen
McVey (E-mail); Chris J Roads (E-mail); Chris Roll (E-mail); Claudia Lopez: Gene Zawacky
(E-maif); Holly Hawn (E-mail); Jerry Jaramilio; Karen Osborne - RISCX: Kim Stewart (E-mail);
Kristi Jones; Martin Brannan (E-mail); Nancy Duke (E-mail); Patty Hansen {E-mail); Ruth
Rabinson; Suzanne Cuthbertson (E-mail); Syivia Grshn

Subject: Letter from Election Assistance Commission re: National Voter Registration Form

Attachments: Letter from SOS to EAC 3-8-06 (Federal VR Form).pdf: Latier from S0OS to EAC 3-13-06
(Fedsral VR Form) pdf

Letter from  Lettar from
5 tn EAC 3-9-06 tp EAC 3-130
TO: County Recorders

FROM: Joseph Kanefield
State Election Director

DATE: March 13, 2006

BUBJECT: Letter from Election Assistance Commigsion re: National Voter Regiscration
Porm

Last week I sent yow a capy of the letter Secratary Brewer received from the executive
director of the U.S. Election Assistance Commipsion (EAC) on March 6, 2006. Attached are
two letters sent by Secretary Brewer to the EAC Chairman, Paul DeGregorio, inm response to
this letter, The second letter sent this afterncon atatas Sacretary Brewer's position
that the proof of citizenship requirement ser forth in A.R.8. § 16-166(F) must continue
to be enforced for all newly registered voters and votera moving from one gounty to
another. Secretary Brewer made this decision after consulting with the Arizona Attorney
General's Office. We will continue to keep you informed about this macter.

Joseph Kanefield
State Election Director
Arizona Becretary of State's Office
1700 Weat washington, 7th Floor
Phoenix, Arizona 85007
{602) 842-6167 (direct)
(602) 542-6172 (fax)
Jkanefield@azeos.gov
«cLetter from 808 to FAC 3-9-06 (Federal VR Form).pdfs> <<lLetter from SOS to EAC
3~13-06 (Federal VR Form) .pdfss

Tlm 2
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SECRETARY OF STATE
STATE OF ARIZONA

March 8, 2006

Paul 8. De@regorio, Chairman

United States Election Assistance Commission
1225 New York Avenue N.W,

Washington, DC 20006

Dear Chalrman DeGregorio:

| wag extremaly disappointed to receive a létler from the Election Assistance
Commission’s executive director, Thomas Wilkey, on Monday, March 6, 2006, that
expresess hia opinion that our State's proof of cltizenship raquirement when registering
to vots Is preempfed by federal faw with regard 1o the Federal Mail Votsr Registration
Form {Federal Form).

On November 2, 2004, over one million Arizena citizens passed into law
Proposition 200, which requires all applications for voter registration in Arizona to be
accompanied by satistactory evidence of United States citizenship. Mr. Wilkey's latter
provides questionable lagal support for its conclusion that a state may not condition
accaptance of the Federal Form upon recelpt of proof of citizenship and | have asked
the Arlzona Attorney General to advise me on this matter.

What upsets me most is the manner in which the EAC has handled this issue.
My staff proposed changes to the Arizona Instructions to the Federal Form In December
of 2005, to reflect our new praof of citizenship requiramant. At no point over the past
three monthe was my office ever told that the EAC was questioning whether faderal law
preempted Arizona's proof of eitizenship requirement for registrants using the Federal
Form. Moreover, | am told the Commission spent a lot of Hme researching this
question, but naver had the courtesy to ask the State of Arizana for its input. Although
Mr. Wilkey and the other Commissioners attanded the NASS/NASED mesting in early
February along with my State Election Director Joseph Kanefleld, no one reached qut to
him to inform me about this Issue.

In additlon, to make matters worse, my offlce began getting press Inquirtes
shortly after feceivin%the letter. It is my understanding that one of the Commissioners
distributed this letter bafore | even had a chance to review It with my staff.  find this
very upsetting coming from a federal agency that | balieve should be working with the
States to Implement the National Voter Registration Act and not against them,

State Capltel: 1760 Wes1 Washington Streer, 7ih Ploor
Phoenix, Arizona 85007-2888
Telophone (602) 542-4285 Enx (602) 542-1575

B3
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Paul 8. DeGregorio, Chalrman
March 8, 2008
Page 2 of 2

Parhape most Importantly, this matter never appeared as an agenda item at any
of the EAC's past public meetings and no formal vote was ever taken by the EAC to
Bupport Mr. Wilkey's opinlon. | cannot help but feel that in your staff's hasts to opine on
this issue, the matter was not appropriately vetted by the Commission.

| therefore respectfully raquest that the Commission provide me an opportunity to
respond to the legal points ralsed by Mr. Wilkey before taking a position on this issue,
and then property notice this matier for a future mesting at which time my input can be
iaken into consideration before a final vote is taken by the EAG. Thank you for
considering my request. _

-' £ Blawer

Janice K. Brewer
Arizona Secretary of State

cc:  The Honorable John McCaln
The Honorable John Kyl
The Honorable Rick Renzl
The Honorable Trent Franke
The Honorable John 8hadegg
- The Honorable Ed Paator
The Honorable J.D, Hayworth
The Honorable Jeff Fiake
The Honorable Rau) Grijalva
The Honorable Jim Kolbe
The Honorable Terry Goddard
"The Honorable Sam Reed, Presidant,
National Association of Sacretaries of State
Linda Lamone, President,
Natianal Association of State Elections Directors

ro4




—

~ B4-21/2886

89:23 ELECTIONS DEPARTMENT > 66083 NO.399

JAN BREWER
SECRETARY OF STATR
STATE OF ARIZONA

March 13, 2006

Paul $. DeGregorio, Chalrman

United States Elaction Assistance Commission
4226 Now York Avenue, N.W.

Washington, DC 20005

Dear Chairman DeGregorio,

As the Secretary of State and Chief Election Offloer for the State of
Arizona, | have significant concerns about the March 6, 2006, letter from your
axecutive direotor assarting thet Arizona may net implement its proof of
cltizanship law with respect to voters who register using a Federal Mall Voter

tion Form (Federal Form). in my mind, such a policy is completely
Inconsistant, uniawful, and without mexit,

The exesutiva director’s opinion Is Incorrect and uplawfully prevents the

State of Arizona from implementing an imporiant vating security measure with
to those voters ueing the Federal Form. Arlizona's proof of citizenship

requirement was passed by over one milllon vatars In 2004, and was pre-cisared
by the U.8. Deparimant of Justice (DOJ) on January 24, 2005, In addition, DOJ
separately pre-cieared our Arizona Voter Registration Form on May 6, 2008,
which includes the proof of oltizenshlp inetructions now required of all citizens
ragistering to vote In Arizona. The DOJ has oivi enforcament power aver the
Natlonal Voter Registration Act, and has expressad no oncorn about Arizona's
proof of citizenship requirement when reglstering to vote. .

As | stated In my March 8, 2008, Istter, | believe your iefter provides
questionable legal support for its conclualon. After consulting with the Arizona
Aliorney General, | wil inatruct Arizona’s county racorders to continue to
adminieter and enforce the requiremant that all voters provide evidence of
citizenship when reglstering fo vote as specified in A.R.S, § 16-166(F).

State Copltol: 1 700 West Washinglon Sireer, 7th Floor
Phoanix, Arizona 85007-2088
Telephane (602) $42-4285 Fax (602) 542.1578
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Paul . DeGragorio, Chalrman
March 13, 2008
Paga 20f2

As | requestad of you in Dacember, | urge you {o Instruct votars using the
Federal Form to register in Arizona that they provide sufficient proof of
citizenship. To do otherwise would be incredibly irreeponsible and may
unneoassarlly disenfranchise voters using the Fedaral Form to register.

Arizona Secretary of State

JKB:kt
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Karen Osborne - RISCX

From: Kanefield, Joe fjkanefield @az50s.gov]

Sent: Thursday, Aptil 20, 2006 11:08 AM

Te: Ana Wayman-TruHIIO: Barta Manuz (E-mail); Candace Owens; Christine Rhodes: F. Ann
Rodriguez (E-mail); Helen Purcell - RISCX; Joan McCall (E-mail); Laura Dean-Lytle (E-mail);

Lauria Justman (E-mail); LeNora Y. Johneon (E-mall); Linda Haught Ortega (E-mail); Shelly
Baker (E-mail); Susan Hightower Marler (E-mail); Suzie Sainz (E-mail); Wendy John (E-mail)
Ce: Tyne, Kevin; Waite, Kris; Stender, Craig; Allan MoVey (E-mail); Chris J Roads (E-mail): Chris
Roll (E-mai); Claudia Lopez; Gene Zawacky (E-mail); Holly Hawn (E-mad); Jeny Jaramillo;
Karen Osbome - RISCX; Kim Stewart (E-mail); Kristi Jones; Martin Brannan {E-mail); Nancy
Duke (E-maif); Patty Hansen (E-mail); Ruth Robinson; Suzanne Cuthbertson (E-mail); Sylvia

Gruhn
Subject: Lefter fram Elaction Assistance Commission re: National Voter Registration Form
Attachments: Letter from SOS to DOJ 04-17-2006 (Federal {National Voter Registration Form 1D
Requirement).pdf
Letter from
3 o DQJ 04-17-
TO; County Recorders

FROM: Joseph Xanefield
Brate Blectjon Director

DATE: April 20, 2006

SURJECT: Laetter from Election Assistance Commission re: National Voter Registration
Porm

T have previocusly reported to you about a letter Secretary Brewer received from the
executive director of the U,8. Election Asaistance Commission (EAC) on March 6, 2006,
regarding the National Voter Registration Form and Secretary Brewer's response to those
letters.

After receiving Becretary Brewer's response to the March 6, 2006 letter, the BAC referred
the matter to the Department of Justice (DOJ). Attached is Becretary Brewer'a response
to that letter. Also, on March 27, 2006, and Bpril 17, 2006, two séparate groups gent
Secretary Brewer a notige of intent to file suit ynder the National Voter Registration
Act based on the opinion set forth in the March 6, 2006 letter from the BAC. Under the
NVRA, a private party may bring suit 90 days after filing its notice. Although this
letter of intent wae sent to Secretary Brewer, it is very likely that the gounty
recorders will be named in these suits when they are filed. ’

We will continue to keep you informed about this matter.
cclettor from BOE to DOJ 04-17-2006 (Federal (National Veter Registration Foxm ID
Requirement) .pdf>»

Joseph Kapefield

State Election Director .
Arizona Secretary of State's Qffice
1700 West Waphington, 7th Floox
Phoenix, Arizona 85007

(602) 542-6167 (direct)

(602) 542-5172 (fax) IZ; , 3
Jkanefieldeazsos,gov
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SECRETARY OF STATE
STATE OF ARIZONA

Apnl 17, 2006

John K. Tanner

U.S. Department of Justice

Civil Rights Division

950 Pennsylvania Avenua, N.W.
Vaiing Section, 1800G
Washington, B,C. 20630

Dear Mr. Tanner:

The U.§. Election Asslstance Commission (EAC) recently wrote to you ragarding
the Arizana requirements for voter registration and the National Voter Registration Act
(NVRA). Because the EAC miarepresents my position In this matter, it is necessary for
me to address you directly to establish that Arzona is in full compliance with the NVRA.
| urge you to advise the EAC to instruct Arizona voters using the Federa! Mail Voter
Reglstration Form (Federal Form) regarding the Arizona registration requirements.

On March 6, 2008, | recsivad a letter from the EAC concluding thet the NVRA
preempts States from requiring proof of citizenship for reglstrants using the Fedsral
Form. The EAC ovaretepped its authority and emroneously interpretad federal law',
Moraover, the EAC ls unnecessarily disenfranchising voters using the Federal Form by
refusing to properly Instruct them regarding Arlzona's citizenship reguirement under
A.R.S. § 16-186(F)>

The EAC wrangfully asserts that Arizona Is refusing to accept the Faderal Form.
Arizona usas and accepts the Federal Form and has done so since the NVRA's
inception. The casa law cited by the EAC in its March 8, 2006 Ietter affims fhe

1 he EAC has no suthority to deiermine whether a state law compliea with the NVRA. Section 209 of HAVA
providea tha the BAC “shall not have any authorlty 10 1ssue any Tule, promulgate and regulation, or take any other
aotion which imposes any Tequirement on any State or unit of loca! povernmert, except to the exeent permitted under
seotion 9(a) of the Nationa) Voter Regiswration Act of 1993 (42 U.8.C. 1973gg-7(w)).” 42 U.S.C. § 15329, That
section of the NVRA pevmits the RAC to “develop a mail voter registrasion lication form Yor slections for
Federal office...." and do 80 “in consuliatian with the chief clection officara of the Statas™* 42 USC 1973a8-7(aX(2)
(emphasis added). This provision does not provide the BAC nuthority to refuss w instruct vaters about State
registration requirements.
3 Over one midlion Arizons voters passed this measure in 2004 through Proposition 200 ta assure the asvacy of
Arizona's voter registrations and to prevent voter fraud, The Depariment of Justice preclenred Proposition 200 on
Tanusry 24, 2005, end preciesred the revised Arizona voter vegistration form incorporating the proof of citizenship
requirement into its inspuctions on May 6, 2005,

Btate Capliol: 1700 West Washington Street, 7th Floor

Phoenix, Arizona 85007-2888
Tolephane (602) 542-3283  Pax {602) 543-1575

Fa3
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Mr. John K. Tanner
April 17, 2006
Page 2

authority of Congress tc legisiate In the area of elections for federal office. The EAC did
nat cite any cases for its conclusion that “[njo state may condition acceptance of the
Federal Form upon receipt of additional proof.”

In Association of Community Organizations for Reform Now v. Miller, 812 F.
Supp. 976, 987 (W.D. Mich. 1685), affd 120 F.3d 833 (Bth Cir. 1997), the court
concluded that "under the NVRA the states are still left the task of determining that an
applicant Is eligible, and that the registration furm as submitted complles with etats law.”
The court rejected the nation that an applicant must be registered upon providing
information—accurate or not--on a Federal Form.

A House Commlitee Report on the NVRA also stated that local officials may
continue fo cenfirm an applicant’s eligibifity, Including as to cltizenship:

Only the election officiale designated and authorized under State law are
cherged with tha responelbility to enroll eligible votsrs on the list of vaters.
[NVRA] should not be interpreted In any way to supplant that autharity.
The Committee is particularly interasted In ensuring that efaction officials
continue to maka determinations as to applicant's eligibility, such as
cifizenship, as are made under current law and practics.

National Voter Registration Act of 1993: Report 103-9 from tha Comm. on House
Administration, 103d Congress, 15t Sess., at 8 (emphasie added).

The Federal Election Commisslon (FEC), in explaining the NVRA, also
concludad that an application received by the local voter registration official may ba
subject to verification procedures that exist under State law". Ses *Implementing the
National Voter Reglatration Act of 1883: Requirerents, |ssues, Approaches, and
Examples,” Federal Election Commission, January 1, 1084, at 1-6. The FEC stated,
“although completing a voter registration application may be simultaneous with other
transactions, such application does not constitute aufomatic registration.” Id.
(Emphasis In ariginal).

Tha EAC's position alsa runs counter to the intent of Congress under HAVA,
which raquires verification of voter registration information. Section 303, for instance,
raquires States to implement “pravislons to ensure that voter registration records In the
Stale are accurats” and to have a “system of fils maintanance thet mekes a reasonable
affort {o remove registrants who are ineligible to vote.” 42 U.S.C. § 16483(a)(2)(B)(4).
Section 303 also requires first hme registrants by mail to provide proof of identity with
their reglstrations. 42. U.8.C. § 15483(b). In addition, HAVA requires States to verify
driver flcense and soclal security information provided by reglstrants to ensura their
eligibllity to vate under State (aw. See 42 U.S.C. § 15483(a)(2)(B)(6)-

3 Thg FEC's administrative responaibilities nder the NVRA, were transfaryed to the EAC in Section 802 of HAVA.
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The EAC eranecusly argues that NVRA and HAVA create a Faderal scheme
that regulates the manner in which vaters prove citizenship 10 simply checking a box on
the form. This assertion Is contrary to the clear language in Sections 304 and 305 of
HAVA, which lesvas it up to the States' discretion to determine the methods of
complying with the ragulrements of HAVA and specifically provides that “nothing in
[MAVA] shall be construed to prevent a State from astablishing election technology and
administration requirements that are more strict than the reguirements established
under [HAVA] so long as such State requirements are not inconsistent with the Fedaral
requirements undar [HAVA]..."* Moreover, the EAC's Interpretation, if correct, would
require the States to accept all information on the Federal Form as true on its face
witheut any mechanism for verification.

The EAC naver consulted me abaut its intant to omit instructions In the Federal
Form on Anizona's hew lew. To tha contrary, the EAC sent my offics proposed Arizona
Instructions on April 7, 2005, which included Instructions on how to prove citizenship
under A.R.8. § 16-188(F), and then reversed itself in its March 8, 2006 etter®.

1 urge you fo advise the EAC to follow the lead of the Federal Voting Assistance
Program, which incorporated the proof of citizenship requirement Into the Arizona
instructions for the Federal Post Card Application used by military and overseas cilizens
to reglster to vote. Sea 2006-07 Voting Assistance Gulde, ublished by the Depariment
of Dafense Federal Voting Assistance Pragram, at p. 53, The EAC adviees miliiary and
overseas voters on page one of its Instructions to the Fedaral Form not to use that form
to reglster to vote, but instead to uss the Federal Post Card Application. See
www,eac.govidocs/NVRA%Z0FINAL%20UP DATE%2003-13-05. pdf.

| eppreciate the opportunity to clarify and respond to the EAC's claims. if you
have any questions, pleaae contact my State Election Diredtor, Joeaph Kanefiald, at
(802) 642-6167, or Petar Sliverman, Assistant Attorney General, at (602) 542-8305.

4 Sections 304 and 305 of HAVA recognize the long-established compelling state intoreats in preventing voter fraud
anil protecting the integrity of ths electoral process, Sae Anderson v, Celebrezzs, 460'0.8. ‘780, 788 n. § (1983)
(siate has & compelling intorest in preserving the integrity and reliability of its slection process); Burson v. Preeman,
504 U8, 191, 199-200 (1992) (atate has & compelling interest in emsuring that an individual’s right to vote {s not
udermined by fraud in the elsation pracess); Rowdebush v. Harke, 430 U.8. 15, 24 (1972) (stotes may “provide a
completa code for congressional clections, not caly 69 to times and places, bus in relation to nofices, registration,
supervision of voting, protection of voters, prevention of fraud and corrupt practices, counting of votes, duties of

i and canvassers, and making and publication of eleotion rehims.”)

¥ This in typioal of the ormtic behavior displayed by the EAC over the past several months, The EAC releesod its
March 6, 2006 lester to the press bofure I cecelved it
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Janice K. Brewer.

Arizona Sacratary of State
JKB/k

¢cc.  The Honorable John McCain

The Honorable John Kyl

The Honorable Rick Renzl

The Honorable Trent Franks

The Honorable John Shadepg

The Honorable Ed Pastor

The Honorable J.D. Hayworth

The Honorable Jeff Flake

The Honerable Raul Grjalva

The Honorable Jim Kolbe

The Honorable Terry Goddard

The Honorable Sam Read, President,
Nationel Association of Secrataries of State

Linda Lamone, President,
National Association of State Elections Diractors

Peter Silverman, Assistant Attomey General




