-
Case 1:05-cv-00352-CG-C  Document 85-9  Filed 07/15/2005 Page 1 of 59

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

GONZALO FITCH MONTIEL,
SHELDON DAY, JOHN LANG,
CAMILLA RICE,

BOBBY G. HUMPHRYES,

and JOHN RICE,

Plamtiffs

V.

DON DAVIS, mhis

official capacity as Probate Judge
of Mobile County, Alabama,
ADRIAN JOHNS, in his

official capacity as Probate Judge
of Baldwin County, Alabama,
JOHN H. ARMSTRONG, in his
official capacity as Probate Judge
of Washington County, Alabama,
MARY PRESNELL, in her
official capacity as Probate Judge
of Clarke County, Alabama,
OTHA LEE BIGGS, in his
official capacity as Probate Judge
of Monroe County, Alabama,
RACHEL AGERTON, in her
official capacity as Probate Judge
of Escambia County, Alabama,
ROGENE BOOKER, in his
official capacity as Probate Judge
of Conecuh County, Alabama,
CINDY D. NIELSEN, in her
official capacity as Probate Judge
of Marengo County, Alabama,
DONALD R. COOK, in his
official capacity as Probate Judge
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of Perry County, Alabama, '
RICK ALLISON, n his
official capacity as Probate Judge
of Walker County, Alabama,
CASSANDRA HORSLEY, in her
official capacity as Probate Judge

of Winston County, Alabama,

. W.HARDY McCOLLUM, 1n his
official capacity as Probate Judge
of Tuscaloosa Countv, Alabama,
LELAND AVERY, in his
official capacity as Probate Judge

~of Hale County, Alabama,
EARLEAN ISAAC, in her
official capacity as Probate Judge
of Greene County, Alabama,
WILLIE PEARL PRICE, in her
official capacity as Probate Judge

- of Sumter County, Alabama,
MICHAEL ARMISTEAD, 1n his
official capacity as Probate Judge

of Choctaw County, Alabama,

JERRY POW, in his

official capacity as Probate Judge

of Bibb County, Alabama,

MIKE BOLIN, in his

official capacity as Probate Judge

of Jefferson County, Alabama,

BILL ENGLISH, in his

- official capacity as Probate Judge

of Lee County, Alabama,

ALBERT HOWARD, in his
official capacity as Probate Judge
of Russell County, Alabama,
ALFONZA MENEFEE in his
official capacity as Probate Judge
of Macon County, Alabama,
JOHNNY H. WILLIAMSON, in his
official capacity as Probate Judge
of Bullock County, Alabama,
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" NANCY O. ROBERTSON, in her

official capacity as Probate Judge

of Barbour County, Alabama,

LAMAR TURNER, in his .

official capacity as Probate Judge

- of Henry County, Alabama,

JAMES BENNETT, in his

official capacity as Secretary of State

- of Alabama, and

- STEVE WINDOM, in his

official capacity as Lieutenant
Governor of the State of Alabama

Defendants.

DON SIEGELMAN, in his -
official capacity as Governor,
- KEN GUIN and ANDREW HAYDEN

>
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Intervenor-Defendants.

THIRD AMENDED COMPLAINT FOR DECLARATORY, INJUNCTIVE, AND
OTHER RELIEF REGARDING REDISTRICTING OF STATE LEGISLATIVE
DISTRICTS IN THE STATE OF ALABAMA' ‘

Plamtiff; Gonzalo Fitch Montiel, pursuant to Federal Rules of Civil

Procedure 15 and 20, and pursuant to this Court’s Order dated December 17, 2001

(Doc. #61), hereby amends his Cofnplaint for Declaratory, Injunctive, and Other

' The Court has severed the claims involving malapportioned Congressional
districts and transferred the claims to the Middle District of Alabarha by Order of
November 20, 2001 (Doc. #58). The claims involving malapportioned State Board
of Education districts have been severed and assigned to a single district judge
-proceeding by Order dated November 8, 2001 (Doc. #54) and has been assigned
Civil Action No. 01-CV-0780-BH-S. This Amended Complaint is submitted
pursuant to the Court’s Order dated December 17, 2001 (Doc # 61). References to
previously severed claims have been deleted.
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Relief by adding the following additional parties and allegations involvmg state
llegisla'tive rédi'stricting bv the State of Alabama: ‘
. . . 4

I. . Amended Description of the Nature, of Action. o

L Plaintiff Montiel realleges and the additional Plaintiffs a‘llege and all
Plaintiffs incerporate by reference herein each and every allegation in Paragraph 1
of the Complaint and mcdmoratqd by reference in the First Amendment to

Complaint, and further amend Paragraph 1 as follows: Thls action arises under the

Fourteenth Amendment to the United States Constitution to obtain relief against

(

malapportioned and racially gerrymandered districts established in 2001 to elect

] . .
members of the state legislature for elections scheduled to occur in 2002 and

thereafter. The Alabama Legislature has failed \in its responsibility under state law
to properly and fairly apportion Alabama’s population among legislative districts

to reflect population changes that have occurred éccordir\l’g’ to the 2600 ceﬁ;us. The
State of Alabama ,received 2000 census data in March 2'00 1. The Alabama |
| Legislature enacted legislation in Acts 20014727 and 2001-729 ¢stabhshjng State
- Senate and State House districts for use in the 2002 elections and thereafter. ‘These
House and Senate redisnicting plans are challenged under the ‘Fourteénth

Amendment to the United States Constitution and Section 2 of the Votipg Rights

Act. Relief is sought pursuant to the Fourteenth Amendment to the U.S.
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Constitution, 42 U.S.C. §§ 1983 and 1988, 28 U.S.C. §§ 2201 et seq., and Section

2 of the Voting Rights Act, 42 U.S.C. §1973.

II. Jurisdiction'and Venue.

2. Plaintiff Montiel realleges and the additional Plaintiffs allege that this
Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331,
1343, and 2284 and 42 U.S.C. § 1983, as this case involves a question arising
under the laws or Constitution of the United States, and it seeks to redress the
deprivation, under color of state law, of an equal right secured by the Constitution
of the United States. |

3. Plaintiff Montiel realleges and the 4dditional Plaintiffs allege that
venue is proper in this division of this district under 28 U.S.C. § 1391(b)(1).

III. Three-J udge Court

-4, Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference each and every allegation in Paragraph 4 of the
original ComII)laint and incorporated by reference in the First Amendment to
Complaint, and further amend Paragraph 4 as follows:

A three-judge district court is required by 28 U.S.C. § 2284(a) to adjudicate
the Plaintiﬁs’ challenges involving the constitutionality of the apportionment of a

statewide legislative body, the Alabama Legislature.
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IV.  Orngnal Party Plamtiff

5. Plaintiff Montiel realleges and inéorporates by reference herein each
and every allegation in Paragraph 5 of the Complaint and incorporated by
reference in the First Amendment to Complaint and further amends Paragraph 5 as
follows: Plaintiff Gonzalo Fitch Montiel is an adult resident citizen and registered
voter of the State of Alabama residing in Mobile County, Alabama, State Senate
District 34, as configured under Act 2001-727, and State House District 101, as
configured under Act 2001-729. Plaintiff Montiel is underrepresented in the State
Senate and in the State House of Representati{/es, as the districts are not
apportioned on the basis of one-person, one-vote. Plamtiff Gonzalo Fitch Montiel
brings this action on behalf of himself and all other citizens of the State of
Alabama simularly situated.

V. Additional Party Plaimntiffs

6. Plaintiff Sheldon Day is an adult resident citizen and registered voter
of the State of Alabama residing in Clarke County, Alabama, State Senate District
22, as configured under Act 2001-727 and State House District 68, as configured
under Act 2001-729. Plaintiff Day brings this action on behalf of himself and all
other citizens of the State of Alabama similarly situated who reside in these
districts and other citizens who are assigned to State Senate districts by Act 2001-

727 that violate the constitutional requirements of one-person, one-vote.
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7. Plaintiff John Lang is an adult resident citizen and registered voter of
the State of Alabama residing in Tuscaloosa County, Alabama, State Senate
District 24, as configured under Act 2001-727, and State House District 70, as
configured under Act 2001-729. Plaintiff Lang brings this action on behalf of
himself and all other citizens of the State of Alabama similarly situated who reside
in these districts.

8. Plaintiff Camilla Rice is an adult resident citizen and registered voter
of the State of Alabama residing in Lee County, Alabama, State Senate District 28,
as configured under Act 2001-727, and State House District 83, as configured
under Act 2001-729. Plaintiff Camilla Rice brings this action on behalf of herself
and all other citizens of the State of Alabama similarly situated who reside in these
districts.

9. Plaintiff Bobby G. Humphryes is an adult resident citizen and
registered voter of the State of Alabama residing in Jefferson County, Alabama®,
State Senate District 5, as configured under Act 2001-727, and State House District
15, as configured under Act 2001-729. Plaintiff Humphryes brings this action on

behalf of himself and all other citizens of the State of Alabama similarly situated

? Plaintiff Humphryes is currently an elected State Representative of House District
51; however, he has been reassigned to House District 15, along with another
mcumbent Mr. Humphryes brings this action in his 1nd1v1dual capacity and not in
his official capacity as a State Representative.
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who reside in these districts anc{ other citizens who are assigned by Acts 2001-727
and 2001-729 to State Senate and House Districts that violate the constitutional
requirements of one-person, one-vote.

10, Plaintiff John Rice is an adult resident citizen and registered voter of
the State of Alabama residing in Lee County, Alabama and State House District 79,
as configured under Act 2001-729. Plaintiff Rice brings this action on behalf of
‘himself and all other citizens of the State of Alabama similarly situatéd who reside
in this district and other citizens who are assigned by Act 2001-729 to House

- districts that violate the constitutional requirements of one-person, one-vote.

VI.  Original Party Defendants

11, Plaintiff Montiel realleges and the additional Plaintiffs allege and all
Plaintiffs incorporate by reference herein each and every allegation in Paragraph 6
of the Complaint and incorporated by reference into the First Amendment to
Complaint as follows: Defendant Don Davis is sued in his official capacity as the
Probate Judge of Mobile County, Alabama and in his representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At al‘l times referred to herein, he is acting
under color of state law.

12, Plamntiff Montiel realleges, the additional Plaintiffs allege, and all

Plamntiffs incorporate by reference herein each and every allegation in Paragraph 7
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of the Complaint and incorporated by reference into the First Amendment to
Complaint as follows: Defendant Adrian Johns is sued in his official capacity as
the Probate Judge of Baldwin County, Alabama and in his representative capacity
on behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all times referred to herein, he is acting
under color of state law.

13.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
‘Plaintiffs ncorporate by reference herein each and every allegation in Paragraph 8
of the Complaint and incorporated by reference into the First Amendment to
Complaint as follows: Defendant John H. Armstrong is sued in his official
capacity as the Probate Judge of Washington County, Alabama and in his
representative capacity on behalf of a class of probate judges across Alabama, each
of whom serves as the chief elections officer in each county. At all times referred
to herein, he is acting under color of state law.

14.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference herein each and every allegation in Paragraph 9
of the Complaint and incorporated by reference into the First Amendment to
Complaint as follows: Defendant Mary Presnell is sued in her official capacity as

the Probate Judge of Clarke County, Alabama and in her representative capacity on

behalf of a class of probate judges across Alabama, each of whom serves as the
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chiuef elections officer in each county. At all times referred to herein, she is acting
under color of state law.

15, Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference herein each and every allegation in Paragraph
10 of the Complaint and incorporated by reference into the First Amendment to
Complaint as follows: Defendant Otha Lee Biggs is sued in his official capacity as
the Probate Judge of Monroe County, Alabama and in his representative capaéity
on behalf of a class of probate judges across Alabama, each of whom serves as the
chuef elections officer in each county. At all times referred to herein, he is acting
under color of state law.

16.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plamtiffs incorporate by reference herein each and every allegation in Paragraph 11
of the Complaint and incorporated by reference into the First Amendment to
Complaint, as follows: Defendant Rachel Agerton is sued in her official capacity
as the Probate Judge of Escambia County, Alabama and in her representative
capacity on behalf of a class of probate judges across Alabama, each of whom

serves as the chief elections officer in each county. At all times referred to herein,

she is acting under color of state law.

10
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VII. Additional Party Defendants

As further amendment, Plaintiff Montiel and the additional Plaintiffs add the
following Probate Judges in their official capacities, as the chief elections officers
in counties in which the additional Plaintiffs reside and in which the additional
Plaintiffs” assigned state legislative districts, pursuant to Acts 2001-727 and 2001-
729, are contained:

17.  Defendant Rogene Booker is sued in his official capacity as the
Probate Judge of Conecuh County, Alabama and in his representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all time referred to herein, he is acting
under color of state law.

18.  Defendant Cindy D. Nielsen is sued in her official capacity as the
Probate Judge of Marengo County, Alabama and in her representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the

chief elections officer in each county. At all time referred to herein, she is acting

under color of state law.
19.  Defendant Donald R. Cook is sued in his official capacity as the

Probate Judge of Perry County, Alabama and in his representative capacity on

behalf of a class of probate judges across Alabama, each of whom serves as the

11
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chief elections officer in each county. At all time referred to herein, he is acting

under color of state law.

20.  Defendant Rick Allison is sued in his official capacity as the Probate
Judge of Walker County, Alabama and in his representative capacity on behalf of a
class of probate judges across Alabama, each of whom serves as the chief elections

officer in each county. At all time referred to herein, he is acting under color of

state law.

21, Defendant Casandra Horsley is sued in her official capacity as the
Probate Judge of Winston County, Alabama and in her representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all time referred to herein, she is acting
under color of state law.

22, Defendant W. Hardy McCollum is sued in his official capacity as the
Probate Judge of Tuscaloosa County, Alabama and in his representative capacity
on behalf of a class of probate judges across Alabama, each of whom serves as the

chief elections officer in each county. At all time referred to herein, he is acting

under color of state law.
23 Defendant Leland Avery is sued in his official capacity as the Probate
Judge of Hale County, Alabama and in his representative capacity on behalf of a

class of probate judges across Alabama, each of whom serves as the chief elections

12
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officer in each county. At all time referred to herein, he is acting under color of
state law.

24, Defendant Earlean Isaac is sued in her official capacity as the Probate
Judge of Greene County, Alabama and in her representative capacity on behalf of a
class of probate judges across Alabama, each of whom serves as the chief elections
officer 1n each county. At all time referred to herein, she is acting under color of
state law.

25, Defendant Willie Pearl Rice is sued in her official capacity as the
Probate Judge of Sumter County, Alabama and in her representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all time referred to herein, she is acting
under color of state law.

26.  Defendant Michael Armistead is sued in his official capacity as the
Probate Judge of Choctaw County, Alabama and in his representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all time referred to herein, he is acting
under color of state law.

27.  Defendant Jerry Pow is sued in his official capacity as the Probate
Judge of Bibb County, Alabama and in his representative capacity on behalf of a

class of probate judges across Alabama, each of whom serves as the chief elections

13
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officer in each county. At all time referred to herein, he is acting under color of
state law.

28.  Defendant Mike Bolin is sued in his official capacity as the Probate
Judge of Jefferson County, Alabama and in his representative capacity on behalf of
a class of probate judges across Alabama, each of whom serves as the chief
elections officer in each county. At all time referred to herein, he is acting under
color of state law.

29, Defendant Bill English is sued in his official capacity as the Probate
Judge of Lee County, Alabama and in his representative capacity on behalf of a
class of probate judges across Alabama, each of whom serves as the chief elections
officer in each county. At all time referred to herein, he is acting under color of
state law.

30.  Defendant Albert Howard is sued in his official capacity as the
Probate Judge of Russell County, Alabama and in his representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the

chuef elections officer in each county. At all time referred to herein, he is acting

under color of state law.
31.  Defendant Alfonza Menefee is sued in his official capacity as the

Probate Judge of Macon County, Alabama and in his representative capacity on

behalf of a class of probate judges across Alabama, each of whom serves as the

14
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chief elections officer in each county. At all time referred to herein, he is acting

under color of state law.

32.  Defendant Johnny H. Williamson is sued in his official capacity as the
Probate Judge of Bullock County, Alabama and in his representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all time referred to herein, he is acting
under color of state law.

33.  Defendant Nancy O. Robertson is sued in her official capacity as the
Probate Judge of Barbour County, Alabama and in her representative capacity on
behalf of a class of probate judges across Alabama, each of whom serves as the
chief elections officer in each county. At all time referred to herein, she is acting
under color of state law.

34.  Defendant Lamar Turner is sued in his official capacity as the Probate

Judge of Henry County, Alabama and in his representative capacity on behalf of a
class of probate judges across Alabama, each of whom serves as the chief elections
officer in each county. At all time referred to herein, he is acting under color of
state law. ‘

35. Plaintiff Montiel realleges, the additional Plaintiffs allege, and all

Plaintiffs incorporate by reference herein each and every allegation in Paragraph

12 of the Complaint and incorporated by reference in the First Amendment to

15
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Complaint as follows: Defendant James Bennett is sued in his official capacity as
Secretary of State for the State of Alabama, chief state elections officer in
Alabama. At all times referred to herein, he is acting under color of state law.

36.  Plamtiff Montiel realleges, the additional Plaintiffs allege, and
Plamntiffs incorporate by reference herein each and every allegation in Paragraph
13 of the Complaint and incorporated by reference in the First Amendment to
Complaint as follows: Defendant Steve Windom is sued in his official capacity as
Lieutenant Governor for the State of Alabama, highest ranking legislative official
in the State of Alabama, and ex officio president of the Senate. At all times
referred to herein, he is acting under color of state law.

VIII. Class Action Averments.

37.  Plaintiff Gonzalo Fitch Montiel avers, with regard to a class of all
citizens of the State of Alabama similarly situated;

Plaintiffs Montiel, Day, and Humphryes aver, with regard to a subclass of all
citizens of the State of Alabama similarly situated and assigned to State Senate
districts by State of Alabama legislation in Act 2001-727 with populations that
violate the Fourteenth Amendfnent requirements of one-person, one-vote;

Plamtiffs Montiel, Humphryes, and John Rice aver, with regard to a subclass

of all citizens of the State of Alabama similarly situated and assigned to State

16
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House districts by Act 2001-729 with populations that violate the Fourteenth
Amendment requirement of one-person, one-vote;

Plaintiff Day avers, with regard to a subclass of all citizens of the State of
Alabama similarly situated and assigned to State House District 68 by Act 2001-

729 to this district that is racially gerrymandered in violation of the Fourteenth

Amendment;

Plaintiff Lang avers, with regard to a subclass of all citizens of the State of
Alabama similarly situated and assigned by Act 2001-727 to State Senate District
24 and by Act 2001-729 to House District 70 to districts that are racially
gerrymandered in violation of the Fourteenth Amendment;

Plaintiff Camilla Rice avers, with regard to a subclass of all citizens of the
State of Alabama similarly situated and assigned by Act 2001-727 to State Senate
District 28 and by Act 2001-729 to House District 83 to districts that are racially
gerrymandered in violation of the Fourteenth Amendment;

and Plamntiff Montiel and the additional Plaintiffs all aver, with regard to a
defendant class of all probate judges in the State of Alabama, that:

a. the classes and subclasses are so numerous that joinder of all members
1s impracticable;

b. there are questions of law or fact common to the classes and

subclasses;

17
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c. the claims or defenses of the respective class and subclass
representatives are typical of the claims or defenses of the classes and subclasses;
and

d. the representative parties will fairly and adequately protect the
interests of the classes and subclasses.

38.  Plaintiff Gonzalo Fitch Montiel avers, with regard to a class of all
citizens of the State of Alabama similarly situated,

Plaintiffs Montiel, Day:, and Humphryes aver, with regard to a subclass of all
citizens of the State of Alabama similarly situated and assigned to State Senate
districts by the State of Alabama legislation in Act 2001-727 with populations that
violate the Fourteenth Amendment requirements of one-person, one-vote;

Plaintiffs Montiel, Humphryes, and John Rice aver, with regard to a subclass
of all citizens of the State of Alabama similarly situated and assigned to State
House districts by Act 2001-729 with populatioﬁs that violate the Fourteenth
Amendment requirement of one-person, one-vote;

Plaintiff Day avers, with regard to a subclass of all citizens of the State of
Alabama similarly situated and assigned to State House District 68 by Act 2001-

729 to a district that is racially gerrymandered in violation of the Fourteenth

Amendment;

18
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Plaintiff Lang avers, with regard to a subclass of all citizens of the State of
Alabama similarly situated and assigned by Act 2001-727 to State Senate District
24 and by Act 2001-729 to House District 70 to districts that are racially
gerrymandered in violation of the Fourteenth Amendment;

Plaintiff Camilla Rice avers, with regard to a subclass of all citizens of the
State of Alabama similarly situated and assigned by Act 2001-727 to State Senate
District 28 and by Act 2001-729 to House District 83 to districts that are racially
gerrymandered in violation of the Fourteenth Amendment;

and Plaintiff Montiel and the additional Plaintiffs all aver, with regard to a
defendant class of all probate judges in the State of Alabama,

that separate actions by or against individual members of the classes and
subclasses would create a risk of inconsistent adjudications with respect to the
individual members of the classes and subclasses.

39.  Plaintiff Gonzalo Fitch Montiel avers, with regard to a class of all
citizens of the State of Alabama similarly situated,

Plaintiffs Montiel, Day, and Humphryes aver, with regard to a subclass of all
citizens of the State of Alabama similarly situated and assigned to State Senate
districts by State of Alabama legislation in Act 2001-727 with populations that

violate the Fourteenth Amendment requirements of one-person, one-vote;

19
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Plamtffs Montiel, Humphryes, and John Rice aver, with regard to a subclass
of all citizens of the State of Alabama similarly situated and assigned to State
House districts by Act 2001-729 with populations that violate the Fourteenth
Amendment requirement of one-person, one-vote;

Plaintiff Day avers, with regard to a subclass of all citizens of the State of
Alabama similarly situated and assigned State House District 68 by Act 2001-729
to this district that is racially gerrymandered in violation of the Fourteenth
Amendment;

Plamtiff Lang avers, with regard to a subclass of all citizens of the State of
Alabama similarly situated and assigned by Act 2001-727 to State Senate District
24 and by Act 2001-729 to House District 70 to districts that are racially
gerrymandered in violation of the Fourteenth Amendment;

Plamtiff Camilla Rice avers, with regard to a subclass of all citizens of the
State of Alabama similarly situated and assigned by Act 2001-727 to State Senate
District 28 and by Act 2001-729 to House District 83 to districts that are racially
gerrymandered in violation of the Fourteenth Amendment;

and Plantiff Montiel and the additional Plaintiffs all aver, with regard to a

defendant class of all probate judges in the State of Alabama,
that the questions of law or fact common to the members of the classes and

subclasses predominate over any questions affecting only individual members and

20
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that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy should the Court enter the declaratory relief sought
by Plaintiffs Montiel, Day, Lang, Camilla Rice, Humphryes, and John Rice with
regard to classes and subclasses of all citizens of the State of Alabama similarly

situated.

IX. Statement of Facts.

40.  Plamtiff Montiel realleges and the additional Plaintiffs allege that
Alabama is a covered jurisdiction within the meaning of Section 5 of the Voting
Rights Act of 1965, 42 U.S.C. § 1973 (c).

41.  Plaintiff Montiel realleges and the additional Plaintiffs allege that,
consequently, any state legislative redistricting plans enacted as law in Alabama
must be either submitted to the United States Attorney General for preclearance
approval by the Department of Justice or approved through a declaratory judgment
action filed in the United States District Court for the District of Columbia. The
Umnited States Attorney General has precleared the two challenged districting plans,
Act 2001-727 and Act 2001-729, for use in the 2002 elections.

42.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference each and every allegation in Paragraph 19 of the
Complaint and incorporated by reference in the First Amendment to Complaint,

and further amend paragraph‘ 19 as follows: Prior to 2001, the Alabama legislature

21
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was last reapportioned in 1983, only after federal court intervention caused by
litigation after the federal census conducted in 1980. Federal court intervention

was also necessary after the federal census in 1970 and the federal census in 1960.

See, e.g., Sims v. Frink, 208 F.Supp. 431 (M.D. Ala. 1962), aff’d sub nom.,

Revnolds v. Sims, 377 U.S. 583 (1964); Sims v. Amos, 336 F.Supp. 924 (M.D.

Ala. ), aff’d, 409 U.S. 942 (1972); Burton v. Hobbie, 561 F.Supp. 1029 (M.D. Ala.

1983); Kellev v. Bennett, 96 F.Supp. 2d 1301 (M.D. Ala. 2000), vacated, 531 U .S.
28 (2000).

43.  Plamtiff Montiel realleges and the additional Plaintiffs allege that,
after the 1990 federal census, the Alabama Legislature failed once again to
reapportion itself to reflect changes in population, as required by state and federal
law. The districts for the Alabama Senate and Alabama House of Representatives
used since the 1990 federal census were created by a consent settlement in the
Circuit Court of Montgomery County, Alabama, which was not appealed. This
districting scheme, known as the Reed-Buskey Legislative Districting Plan, was

later challenged in both state and federal court litigation for its creation of racially

gerrymandered districts. Sinkfield v. Kelley, 531 U.S. 28 (2000), Kelley v.

Bennett, 96 F.Supp. 2d 1301 (M.D. Ala. 2000); Rice v. Sinkfield, 732 So.2d 993

(Ala. 1998).

22
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44.  Plamtiff Montiel realleges and the additional Plaintiffs allege that the
Alabama legislative elections in 1994 and 1998 were conducted pursuant to the
districts established by the state circuit court settlement. As disclosed by the 2000
decennial census, since this 1993 state court settlement, there has been a significant
shift in population throughout the existing Alabama Senate and House districts,
which were based on 1990 census data.

45.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference herein each and every allegation contained in
Paragraph 22 of the Complaint and incorporated by reference in the First
Amendment to Complaint, and further amend Paragraph 22 as follows: As a result
of these population shifts, at the time this lawsuit was filed, the Alabama Senate
districts and the Alabama House districts were no longer apportioned according to
the constitutional principle of one-person, one-vote. The Alabama Legislature,
however, was subsequently called to a special legislative session by Governor
Siegelman. In this special legislative session, which began on June 25, 2001, the
Alabama Legislature passed Acts 2001-727 and 2001-729, establishing State
Senate and House districts for use in the 2002, 2006 and 2010 elections. Each of
these acts was signed into law by the Governor Siegelman and submitted to the

Department of Justice for preclearance, pursuant to Section 5 of the Voting Rights
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Act. Act 2001-727 and Act 2001-729 have received Department of Justice
preclearance.

46.  Plaintiff Montiel realleges and the additional Plaintiffs allege that,
according to the 2000 census, Alabama’s total population is 4,447,100 persons.

47./ Plamtiff Montiel realleges and the additional Plaintiffs allege that, in
order to achieve exact population equality among Alabama’s thirty-five Senate
districts, the ideal population of each Senate district would be 127,060 persons.

48.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plantiffs incorporate by reference herein each and every alleggtion In Pa)ragraph
32 of the Complaint and incorporated by reference in the First Amendment to
Complaint, and further amend Paragraph 32 as follows: According to the 2000
census, and under Act 2001-727, Alabama’s most populoué Senate district, Senate
- District 8, has 133,302 persons. Accordingly, Senate District 8 exceeds the “ideal”
population by 6,242 persons, or 4.913%. Alabama’s least populous Senate district,
Senate District 6, has only 120,942 persons. Accordingly, Senate District 6 falls
short of the “ideal” population by 6,118 persons, or 4.815%. The difference
between the populations of the most populous and the least populous districts is
12,360 persons, which constitutes a relative overall variance from the ideal

population of 9.73%.
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49.  Plaintiff Gonzalo Fitch Montiel resides in Senate District 34, which,
according to the 2000 census and as configured under Act No. 2001-727, has
129,570 persons. The difference between Senate District 34 and the least populous
district is 8,628 persons.

50.  Plamtiff Day resides in Senate District 22, which, according to the
2000 census and as configured under Act No. 2001-727, contains 132,304 persons.
The difference between Senate District 22 and the least populous Senate district is
11,362 persons.

51. Platiff Humphryes resides in Senate District 5, which, according to
the 2000 census and as configured under Act No. 2001-727, contains 132,211
persons. The difference between Senate District 5 and the least populous Senate
District is 11,269 persons.

52.  Plantiffs Lang and Camilla Rice are assigned to Senate Districts in
Act 2001-727 with populations under the ideal population but in excess of the
lowest Senate district by a range of 67 to 5,971 persons.’

53.  Plaintiff Montiel realleges and the édditional Plamtiffs allege that, in
order to achieve exact population equality among Alabama’s 105 House districts,

the ideal population of each House district would be 42,353.33 persons.

* Plaintiff John Rice makes no federal claims in this lawsuit regarding his a§signed
State Senate district. Mr. Rice, however, has sought relief under state law in state
court for state constitutional violations involving Act No. 2001-727.
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54.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference herein each and every allegation in Paragraph
35 of the Complaint and incorporated by reference into the First Amendment to
Complaint, and further amend Paragraph 35 as follows: under Act 2001-729,
Alabama’s most populous House district, House District 43, has 44,447 persons.
Accordingly, House District 43 exceeds the “ideal” population by 2,094 persons, or
4.944%. Alabama’s least populous House district, House District 59, has only
40,241 persons. Accordingly, House District 59 falls short of the “ideal”
population by 2,112 persons, or 4.9873%. The difference between the populations
of the most populous and the least populous House district in Act 2001-729 is
4,206 persons, which constitutes a relative overall variance from the ideal
population of 9.93%.

55.  Plamtiff Gonzalo Montiel resides in House District 101, which,
according to the 2000 census and as configured by Act No. 2001-729, has 40,864
persons. The difference between House District 101 and the least populous House
district 623 persons.

56.  Plamtiff Humphryes resides in House District 15, which, according to
the 2000 census and as configured by Act No. 2001-729, has 44,320 persons. The
difference between House District 15 and the least populous House district is 4,079

persons.
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57.  Plaintiff John Rice resides in House District 79, which according to
the 2000 census and as configured by Act No. 2001-729, has 44,210 persons. The
difference between House District 79 and the least populous House district is 3,969
persons.

58.  Plamtiffs Day, Lang, and Ca;rn'lla Rice are assigned to House districts
in Act 2001-729 with populations under the ideal population but in excess of the
lowest district by a range of 29 to 2,077 persons.

59.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference Paragraph 43 of the Complaint and Paragraphs
3,4, and 5 of the First Amendment to Complaint, and further amend said
paragraphs as follows: The Alabama Constitution requires that the Alabama
Legislature reapportion itself in the first legislative session following the decennial
census. Ala. Const. of 1901, art. IX, § 198. The Legislature concluded its last
regular legislative session on May 21, 2001 after the census data was made
available to the State of Alabama in March 2001. No reapportionment plan was
enacted by the Legislature in the 2001 regular session, nor was any
reapportionment plan offered by any legislator during the legislative session.

60. The Alabama Legislature, however, did timely establish Guidelines
for Reapportionment and Redistricting through the work of its Permanent

Legislative Committee on Reapportionment. These Guidelines established
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reapportionment and redistricting requirements pursuant to Alabama state law and

federal law and include the following provisions regarding equal population

requirements:

61.

In accordance with the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution,
legislative and State Board of Education districts will
be drawn to achieve “substantial equality of
population among the various districts.”

a. As a general proposition, deviations from the
“ideal district” population should be justifiable either
as a result of the limitations of census geography, or
as a result of the promotion of a rational state policy.

b. In keeping with subpart a, above, proponents of
legislative and State Board of Education
reapportionment plans should establish as a high
priority minimizing population deviations among the
districts. In any case, the relative population deviation
for any legislative of State Board of Education district
should not exceed plus or minus five percent (5%).
Adherence to this rule will insure that the overall
deviation in the plan does not exceed ten percent (10%),
which is generally considered by controlling federal
Judicial decisions as a permissible overall deviation.

C. Any proponent submitting a proposal to the
Reapportionment Committee or the Legislature shall
submit a detailed explanation of how the deviations in
the proposed plan further the rational state policies
described i Section IV of these guidelines, or are
necessitated by census geography.

The Legislature was called into special session by the Governor

beginning on June 25, 2001. In this special session, the Alabama Legislature,

without having conducted any public hearings on any statewide redistricting plan
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for State Senate or House districts, and without requiring any explanation
whatsoever for substantial deviations in population between Senate districts of as
much as 12,360 persons and in populations between House districts of as much as
4,206 persons, enacted Act 2001-727 and Act 2001-729. The Governor signed
these two districting plans into law on July 3, 2001. Both Act 2001-727 and Act
2001-729 recerved United States Department of Justice preclearance under Section
5 of the Voting Rights Act.

62.  Act 2001-727 establishes eight (8) black-majority Senate districts.
Six of the eight (75%) black-majority Senate districts were assigned population
under the ideal population. In contrast, eleven of the twenty-seven (40.74%)
white-majority Senate districts were assigned population under the ideal
population. Eight Senate districts adjoin within Jefferson County. Three of the
three majority-black Senate districts (100%) within Jefferson County were
populated under the ideal population, as compared to zero of the five white-
majority Senate districts (0%). Adjoining Senate districts throughout the State also
contain this pattern of population equality. In Lee County, black-majority Senate
District 28 is populated under the ideal population, whereas white-majority Senate
District 27 is populated over the ideal population. In the Black Belt counties of
rural Alabama, black-majority Senate Districts 23 and 24 are populated under the

ideal population, as compared to adjoining white-majority Senate District 22,
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which is overpopulated. In each one of these comparisons, the population
disparities involve adjoining Senate districts with boundary lines within counties
that split the counties into two or more Senate districts.

63.  Act 2001-729 establishes twenty-seven (27) black-majority House
districts. Of these twenty-seven (27) black-majority House districts, twenty-three
(23) (85.19%) were assigned populations under the ideal population. In contrast,
of the seventy-eight (78) white-majority House districts, thirty-one (31) House
districts were assigned population under the ideal population. Eight of the nine
(88.9%) black-majority House districts that adjoin within Jefferson County were
populated under the ideal population, whereas only two of the nine (22.2%) white-
majority House districts in Jefferson County are populated under the ideal
population. Adjoining House districts throughout the State also contain this
pattern of population inequality. In Lee County, black-majority House District 83
has 40,270 persons and is under the ideal population, whereas adjoining white-
majority House District 79 has 44,210 persons and is over the ideal populatiqn.
This population inequality within Lee County splits both the city of Auburn and
the city of Opelika into the two House districts.

64. Plamtiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference amended Paragraph 44 as described in

Paragraph 6 of the First Amendment to the Complaint and further amend
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Paragraphs 44 as follows: Acts 2001-727 and 2001-729, which have been
precleared by the United States Department of Justice, and which are intended for
use 1n the upcoming 2002 elections and thereafter, violate the United States
Constitution and Section 2 of the Voting Rights Act of 1965, 42 U.S.C. § 1973(¢c),
and fail to comply with the equal population requirements of Reynolds v. Sims, 377
U.S. 533,84 S.Ct. 1362, 12 L.Ed.2d 506 (1964). The Alabama Legislature did not
follow the mandate of the Supreme Court in Reynolds that the overriding objective
must be substantial equality of population among the various districts. The
dewviations in population among the State Senate districts in Act 2001-727 was a
range of 12,360 persons. The deviations in population among the State House
districts was a range of 4,206 persons. These substantial deviations exceed the size
of most cities and towns in Alabama and the Senate deviations exceed the size of
some counties. These deviations in population among the State Senate and House
districts were for an unconstitutional, irrational, and discriminatory purpose — a
systematic underpopulation of black-majority districts and overpopulation of
white-majority districts to achieve a state policy of racial maximization in the
creation of the State Senate and State House districts. The deviations among
districts were not based on legitimate considerations incident to the effectuation of

a rational state policy. The deviations were not for any purpose or policy

recognized by the Supreme Court that permits the states minor deviations among
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districts. Marylanders for Fair Representation v. Schaefer, 849 F.Supp. 1022 (D.
Md. 1994). Throughout the state and in the malapportioned districts, the Alabama
Legislature split counties, cities, towns, and even voting precincts in Acts 2001-
727 and 2001-729. The systematic dilution statewide of individual votes was
solely for an unconstitutional, irrational, ;md mvidious policy or purpose and
violates constitutional requirements of one-person, one-vote.

65.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference each and every allegation of Paragraph 45 of the
Complaint and incorporated by reference in the First Amendment to Complaint,
and further amend Paragraph 45 as follows: The intentional failure of the Alabama
Legislature to reapportion itself as required by the United States Constitution and
Alabama Constitution serves primarily to further the interests of incumbent
Senators and Representatives in districts significantly underpopulated in
comparison to the districts in which Plaintiffs Montiel, Day, Humphryes, and John
Rice, and other Alabamians reside.

66.  Plaintiff Montiel realleges and the additional Plaintiffs allege that, if
new legislative districts in compliance with constitutional requirements are not
drawn and implemented promptly by this Court through the exercise of the Court’s
remedial authority under the United States Constitution and federal laws, the

constitutional rights of Plaintiff Gonzalo Fitch Montiel and the additional Plaintiffs
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will be irreparably harmed. Plaintiff Montiel and the additiona) Plaintiffs have no
adequate remedy at law.

67.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference each and every allegation of Paragraph 49 of the
Complaint and incorporated by referencev in the First Amendment to Complaint,
and further amend Paragraph 49 as follows: Under Alabama law, a special session
of the Legislature may be called at the discretion of the Governor. Ala. Const. of
1901, art. V, § 122. Plaintiff Montiel and the additional Plaintiffs are of
mformation and belief that the Governor has exercised his discretion to, once
again, call the Legislature into a special session before its next regular session.
Plaintiff Montiel and the additional Plaintiffs do not have specific knowledge of
any effort by the State Legislature to correct the malapportioned and racially
gerrymandered State Senate and House districts established in Acts 2001-727 and
2001-729. The next scheduled regular session of the Alabama Legislature does not
begin until January 2002, which will be too late to create constitutionally
apportioned districts in time for the 2002 legislative elections.

68.  Plaintiff Montiel realleges and the additional Plaintiffs allege that
prompt action by this Court is necessary to ensure that Alabama’s legislative
elections, écheduled for primaries in June 2002 and general elections in November

2002, are conducted in a timely mannet. Alabama citizens must be timely
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informed of the boundaries of redrawn districts that comply with constitutional
requirements so that they are afforded an ample opportunity to contemplate their
votes and whether to seek office.

69.  Plaintiff Montiel realleges and the additional Plaintiffs allege that the
Permanent Legislative Committee on Reapportionment of the Alabama
Legislature, which has not met for several months, failed to create any redistricting
plan for state legislative districts for consideration by and input from the public,
prior to the establishment of the districts in Acts 2001-727 and 2001-729.

70.  Plaintiff Montiel realleges and the additional Plaintiffs allege that,
although the Permanent Legislative Committee on Reapportionment of the
Alabama Legislature expended time and financial resources on public hearings
throughout the state, the hearings were conducted without any proposed plans for
redistricting being available for public comment or input. The failure to provide
proposed reapportionment plans for public input and consideration further confuses
the citizens of Alabama and supports the Court’s exercise of jurisdiction to draw
and implement state legislative districts pursuant to 2000 census data that comply
with the Constitution.

71.  Plaintiff Montiel realleges and the additional Plaintiffs allege that

there is justiciable controversy between the parties to this action sufficient to
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support a federal declaratory judgment action for the relief sought under 28 U.S.C.

§§ 2201 et. seq.
X.

COUNT ONE

72.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plamtiffs incorporate by reference Paragraphs 1 through 71 herein as though fully
set out hereinafter.

73.  Plaintiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference Paragraph 56, and further amend Paragraph 56
as follows: The failure of the Alabama Legislature to enact and implement a
constitutional legislative reapportionment plan for the State of Alabama violates all
Plaintiffs’ constitutional rights under color of state law.

74.  Plamntiff Montiel realleges, the additional Plaintiffs allege, and all
Plaintiffs incorporate by reference Paragraph 57, and further amend Paragraph 57
as follows: If further legislative elections are held under the 1993 legislative plan
or Acts 2001-727 and 2001-729, all the Plaintiffs’ rights to equal protection under
the Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983
will be violated in that state senators and state representatives will be elected from

districts drawn in violation of the Constitution and federal law.
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COUNT TWO

EQUAL PROTECTION

Equal protection violations caused by the creation of State Senate districts in Act
2001-727 and State House districts in Act 2001-729 that violate the constitutional
requirements of one-person, one-vote and the constitutional mandates of
Reynolds v. Sims and causes dilution of votes

75.  Plaintiff Gonzalo Fitch Montiel realleges, Plaintiffs Sheldon Day,
Bobby G. Humphryes and John Rice allege, and Plaintiffs Montiel, Day,
Humphryes, and John Rice incorporate by reference, as though fully set out herein,
Paragraphs 1 through 74 of this Third Amended Complaint.

76.  Plaintiff Gonzalo Fitch Montiel realleges, Plaintiffs Sheldon Day,
Bobby G. Humphryes and John Rice allege, and Plaintiffs Montiel, Day,
Humphryes, and John Rice incorporate by reference Paragraph 65 of the First
Amendment to Complaint and further amend Paragraph 65 as follows: Plaintiffs
Gonzalo Fitch Montiel, Sheldon Day, and Bobby G. Humprhyes allege that Act
2001-727, which has been precleared for use in the 2002 elections and thereafter,
pursuant to Section 5 of the Voting Rights Act, fails to comply with the equal
population requirements of the Fourteenth Amendment and the one-person, one-
vote requirements of Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d
506 (1964). Under this State Senate plan, Plaintiff Gonzalo Fitch Montiel has been
assigned to State Senate District 34, which has population of 129,570 persons.

Plaintiff Sheldon Day has been assigned to State Senate District 22, which has a
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population of 132,304. Plaintiff Bobby G. Humphryes has been assighed to State
Senate District 5, which has a population of 133,211 persons. Senate Districts 34,
22, and 5 are white-majority districts. Senate District 34 contains a population that
is 87.9% white. Senate District 22 contains a population that is 65.9% white.
Senate District 5 contains a population that is 91.8% white. Senate Districts 34,
22, and 5 exceed the population of the “ideal” Senate district size of 127,060
persons. The smallest Senate district established in Act 2001-727, Senate District
6, has a population of 120,942, Senate District 34 has 8,628 more persons than the
smallest state Senate districts; Senate District 22 has 11,362 more persons than the
smallest Senate district; and Senate District 5 has 11,269 persons more persons
than the smallest state Senate district.

77.  Plaintiffs Montiel, Day, and Humphryes allege that the deviations in
population among State Senate districts in Act 2001-727 and the overpopulation of
Plaintiff Montiel’s Senate District 34 by 8,628 persons, Plamtiff Day’s Senate
District 22 by 11,362 persons, and Plaintiff Humphryes’ Senate District 5 by
11,269 persons was for an unconstitutional, irrational, and discriminatory purpose.
The invidiously discriminatory purpose for the overpopulation of Senate Districts
34,22, and 5 was to sustain a policy of racial maximization of State Senate

districts established by the 1993 Reed-Buskey Plan. Act 2001-727 systematically

overpopulates white-majority Senate districts: sixteen (16) of twenty-seven (27)
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(59.26%) white-majority Senate districts are populated in excess of the ideal
district size. In contrast, Act 2001-727 assigns only two of eight (25%) black-
majority Senate districts a population in excess of the ideal district size.
Additionally, Act 2001-727 systematically underpopulates from ideal state Senate
districts that are black-majority in population: six of eight (75%) black-majority
Senate districts contain population under the ideal in size, as contrasted with only
eleven (11) of twenty-seven (27) (40.74%) white-majority Senate districts

underpopulated from ideal. The deviations in population among state Senate

districts were not based on legitimate considerations incident to the effectuation of
a rational state policy, nor for any purpose or policy recognized by the Supreme
Court to allow states minor deviations among districts. Marylanders for Fair
Representation v. Schaefer, 849 F.Supp. 1022 (D. Md. 1994). Act 2001-727
unnecessarily splits counties, cities, towns, and voting precincts throughout the
state and in the malapportioned districts. The votes of Plaintiffs Montiel, Day and
Humphryes, and of thousands of other Alabama citizens, have been systematically
diluted by the discriminatory malapportionment for an unconstitutional and

irrational policy or purpose in the establishment of state Senate districts in Act

2001-727.
78.  Plaintiffs Gonzalo Fitch Montiel, Bobby G. Humphryes, and John

Rice allege that Act 2001-729, which has been precleared for use in the 2002
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elections and thereafter, pursuant to Section 5 of the Voting Rights Act fails to
comply with the equal population requirements of the Fourteenth Amendment and
the one-person, one-vote requirements of Reynolds v. Sims. Under this state
House plan, Plaintiff Gonzalo Fitch Montiel has been assigned to State House
District 101, which has a population of 40,864 persons. Plaintiff Bobby G.
Humphryes has been assigned to State House District 15, which has a population
of 44,320 persons. Plaintiff John Rice has been assigned to State House District
79, which has a population of 44,210 persons. House Districts 101, 15, and 79 are
all districts with white majority populati‘ons: House District 101 contains a
population that is 77.3% white, House District 15 contains a population that is
92.6% white, and House District 79 contains a population that is 84.7% white.
House Districts 15 and 79 exceed the “ideal” House district size of 42,353 persons.
House District 101 is under the “ideal” population size. The smallest House
District established in Act 2001-729, House District 59, has a population of 40,241

persons. House District 101 has 623 more persons than the smallest House district;

House District 15 has 4,079 more persons than the smallest House district; and

House District 79 has 3,969 more persons than the smallest House district.
79.  Plaintiffs Montiel, Humphryes, and John Rice allege that the

deviations in population among state House districts in Act 2001-729 and

overpopulation of Plaintiff Montiel’s House District 101 by 623 persons, Plaintiff
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Humphryes” House District 15 by 4,079 persons, and Plaintiff John Rice’s House
District 79 by 3,969 persons was for an unconstitutional, irrational, and
discriminatory purpose. The invidiously discriminatory purpose for the
overpopulation of these House districts was to sustain a policy of racial
maximization of state House districts established by the 1993 Reed-Buskey Plan.
Act 2001-729 systematically overpopulates House districts that are majority-white
in population: forty-seven (47) of seventy-eight (78) (60.25%) white-majority
House districts are populated in excess of the ideal district size. In contrast, Act
2001-729 assigns only four (4) of twenty-seven (27) (14.81%) black-majority
House districts a population in excess of the ideal district size. Additionally, Act
2001-729 systematically underpopulates from ideal population, black-majority
state House districts: twenty-three (23) of twenty-seven (27) (85.19%) black-
majority House districts are populated below the ideal, as contrasted with only
thirty-one (31) of seventy-eight (78) (39.74%) white-majority state House districts
that are underpopulated from ideal population. The deviations in population
among state House districts were not based on legitimate considerations incident to
the effectuation of a rational state policy, nor for any purpose or policy recognized
by the Supreme Court to allow states minor deviations among districts.
Marylanders for Fair Representation v. Schaefer, 849 F.Supp. 1022 (D. Md. 1994).

Act 2001-729 unnecessarily splits counties, cities, towns, and voting precincts
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throughout the state and in the malapportioned districts. The votes of Plaintiffs
Montiel, Humphryes, and John Rice and the votes of thousands of other Alabama
citizens have been systematically diluted by the discriminatory malapportionment
for an unconstitutional and irrational policy or purpose in the establishment of state
House districts in Act 2001-729.

80.  Plaintiff Gonzalo Fitch Montiel realleges, Plaintiffs Sheldon Day,
Bobby G. Humphryes and John Rice allege, and Plaintiffs Montiel, Day,
Humphryes, and John Rice incorporate by reference Paragraph 66 of the First
Amendment to Complaint and further amend Paragraph 66 as follows: Plaintiff
Montiel’s State Senate District 34, Plaintiff Day’s State Senate District 22, and
Plaintiff Humphryes’ State Senate District 5 are overpopulated in Act 2001-727 in
violation of the Fourteenth Amendment and the constitutional requirements of one-
person, one-vote. Plaintiff Montiel’s State House District 101, Plaintiff
Humphryes’ State House District 15, and Plaintiff John Rice’s State House District
79 are overpopulated in Act 2001-729 in violation of the Fourteenth Amendment
and the constitutional requirements of one-person, one-vote. In each of these
districts, the Plaintiffs’ votes, and the votes of others assigned to the Plaintiffs’
districts, have been diluted. The State Legislature established the deviations for an

unconstitutional, irrational and illegal purpose. The districts established in Acts

2001-727 and 2001-729 violate federal law and the State of Alabama’s own
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constitutional requirement. As stated by the Honorable Frank Johnson in Burron v.

Hobbie, 551 F.Supp. 1029 (three-judge court, M.D. Ala. 1983), in an analysis of

state legislative districts after the 1980 census, federal judicial scrutiny requires the

following:

... The Legislature then convened in special session and
enacted bills to reapportion both houses. The Court
carefully scrutinized those Acts and considered their
validity with respect to the State and Federal
Constitutional requirements that: (1) apportionment be
on a population basis so that one man's vote is worth as
much as another's; (2) county lines be respected
wherever possible; and (3) apportionment not be for the
purpose of racial discrimination. [FN3] Sims v. Baggett,
247 F.Supp. 96, 105 (M.D.Ala.1965).

EN3. The Equal Protection Clause of the United
States Constitution "requires that a State make an
honest and good faith effort to construct districts,
in both houses of its legislature, as nearly of equal
population as is practicable." Reynolds v. Sims,
supra, 377 U.S. at 577, 84 S.Ct. at 1389. 377 U.S.
at 577, 84 S.Ct. at 1389. Article IX, § 200 of the
Alabama Constitution (1901) forbids splitting any
county between two or more legislative districts.
When application of Section 200 causes an
unavoidable conflict with the requirements of
equal protection, it must yield to the federal
constitutional requirements, but in instances where
the state proviso can be applied without conflict it
remains operative. Reynolds, supra, 377 U.S. at
584,84 S.Ct. at 1393. Any abridgement of voting
rights on account of race, color or previous
condition of servitude is forbidden by the
Fourteenth and Fifteenth Amendments to the
United States Constitution. Sims v. Baggett,
supra, 247 F.Supp. at 105.
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Burton v. Hobbie, 551 F.Supp. at 1031. The Alabama Legislature violated the
constitutional requirements described by the court in Burton v. Hobbie.?

81.  Plaintiff Montiel realleges, Plaintiffs Day, Humphryes and John Rice
allege, and Plaintiffs Montiel, Day, Humphryes, and John Rice incorporate
Paragraph 67 of the First Amendment Complaint and further amend Paragraph 67
as follows: If elections are allowed to proceed under Acts 2001-727 and 2001-729,
the constitutional rights of Plaintiffs Montiel, Day, Humphryes, and John Rice will
be violated under the Fourteenth Amendment of the United States Constitution by
state officials acting under color of state law.

COUNT THREE

SECTION 2 OF THE VOTING RIGHTS ACT

82.  Plaintiff Montiel realleges, Plaintiffs Day, Humphryes and John Rice

allege, and Plaintiffs Montiel, Day, Humphryes and John Rice incorporate by
reference as though fully set out hereinafter Paragraphs 1 through 81 herein.

83.  Plaintiff Montiel realleges, Plaintiffs Day, Humphryes and John Rice
allege, and Plaintiffs Montiel, Day, Humphryes and John Rice incorporate by

reference as though fully set out herein Paragraph 69 of the First Amendment to

Complaint, and further amend Paragraph 69 as follows: Act 2001-727 and Act
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2001-729 established a voting standard, practice, and procedure to be applied in
state elections to achieve a goal of maximization of black majority districts by
overpopulating white majority districts, including Plaintiff Montiel’s, Plaintiff
Day’s, and Plaintiff Humphryes’ malapportioned State Senate districts and Plaintiff
Montiel’s, Plaintiff Humphryes’ and Plaintiff John Rice’s State House districts.

84.  Plantiff Montiel realleges, Plaintiffs Day, Humphryes and John Rice
allege, and Plaintiffs Montiel, Day, Humphryes and John Rice incorporate by
reference as though fully set out herein Paragraph 70 of the First Amendment to
Complaint, and further amend Paragraph 70 as follows: Act 2001-727 and Act
2001-729 create an election schemg that violate Section 2 of the Voting Rights Act
by establishing election districts that dilute the votes of Plaintiffs Montiel, Day,
Humpbhryes, and John Rice in order to achieve a goal of maximization of black
majority districts and achieve proportional representation for black citizens in state
legislative districts that equal the overall black population in the State of Alabama.

These state laws, therefore, violate Section 2 of the Voting Rights Act and should

not be used in any future election.

“Ttis interesting to note that counsel for Intervenor-Defendant Siegelman and
Intervenors-Defendants Guin and Hayden represented the plaintiffs in Burton v.
Hobbie.
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COUNT FOUR

EQUAL PROTECTION

Racial gerrymandering claim involving House District 68.
as established by Act 2001-729.

85.  Plamtiff Sheldon Day incorporates by reference Paragraphs 1 through
84 herein as though fully set out hereinafter.

86.  Act2001-729 assigns Plaintiff Day to State House District 68, a
bizarrely shaped black-majority district that sprawls across the Black Belt counties
of Alabama by taking portions of five counties -- Choctaw, Clarke, Marengo,
Monroe, and Conecuh Counties. House District 68 does not contain any whole
counties and stretches from Evergreen, Alabama to the Alabama/Mississippi state
line. Choctaw, Clarke, Monroe, and Conecuh Counties are each racially split with
overwhelmingly black majority populations from each County being placed into
House District 68, and the other parts of the counties that are overwhelmingly
white in population being placed outside of House District 68 and into adjoining
white-majority House districts. The parts of Choctaw County placed in House
District 68 are 76.7% black (4,286 black persons out of 5,601 total population in
House District 68 and Choctaw County), as compared to the remainder of Choctaw
County placed in House District 65 which was only 26.8% black (2,770 black
persons out of 10,321 total population in House District 65 and Choctaw County).

The parts of Clarke County placed in House District 68 are 56.0% black (8,951

45



Case 1:05-cv-00352-CG-C  Document 85-9  Filed 07/15/2005 Page 46 of 59

black persons out of 15,994 total population in House District 68 and Clarke
County), as compared to the remainder of Clarke County placed into House
District 65, which was only 26.2% black (3,114 black persons out of 11,873 total
population in House District 65 and Clarke County). The parts of Monroe County
placed in House District 68 are 68.5% black (7,125 black persons out of 10,400
total population in House District 68 and Monroe County), as compared to the
remainder of Monroe County placed in House District 64, which was only 19.3%
black (2,694 black persons out of 13,924 total population in House District 64 and
Monroe County). Parts of Conecuh County in House District 68 are 62.1% black
(3,490 black persons out of 5,617 total population in House District 68 and
Conecuh County), as compared to parts of Conecuh County placed in House
District 64, which was only 35.6% black (755 black persons out of 2,911 total
population in House District 64 and Conecuh County) and parts of Conecuh
County placed in House District 90, which was only 34.4% black (1,915 black
persons out of 5,561 total population in House District 90 and Conecuh County).

87.  House District 68 also splits several small cities in these Black Belt

counties. The cities of Grove Hill, Jackson, Evergreen, and Monroeville are all
split racially by Act 2001-729.

88.  Act 2001-729 also splits voting precincts in each of these five

counties in establishing the boundaries of House District 68.
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89.  The Alabama Legislature’s creation of House District 68 in Act 2001-
729 was predominantly motivated by race and placed a significant number of
voters within or without House District 68 for racial reasons. The Alabama
legislature subordinated traditional race-neutral districting principles, including but
not himited to: compactness, contiguity, respect for political subdivisions or
communities of interest, to racial considerations in violation of the Fourteenth
Amendment and Supreme Court case law established in Shaw v. Reno, 509 U.S.
630 (1993) and Miller v. Johnson, 515 U.S. 900 (1995).

90.  Plaintiff Day’s rights to equal protection have been violated by his
assignment to House District 68, which has been racially gerrymandered. The
Alabama Legislature’s racial purposes for distorting the boundary lines of House
District 68 in which Plaintiff Day resides, are unconstitutional and violate Plaintiff
Day’s rights to equal protection under the Fourteenth Amendment.

91.  Plaintiff Day alleges that, if elections under Act 2001-729 establishing
the racially gerrymandered boundaries of House District 68 proceed, Plaintiff
Day’s right to equal protection under the Fourteenth Amendment to the United
States Constitution and 42 U.S.C. § 1983 will be violated by the state election

officials use of the unconstitutional district.
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COUNT FIVE

EQUAL PROTECTION

Racial gerrvmandering claim involving State Senate District 24.
as established by Act 2001-727

92.  Plaintiff John Lang incorporates by reference Paragraphs 1 through 91
herem as though fully set out hereinafter.

93, Act2001-727 assigns Plaintiff Lang to State Senate District 24, a
bizarrely shaped black-majority district that takes black majority portions of the
City of Tuscaloosa and black-majority portions of Tuscaloosa County and adjoins
them by a narrow land strip to counties and parts of counties in the Black Belt of
Alabama. Senate District 24 encompasses parts of six counties -- Bibb, Choctaw,
Hale, Marengo, Perry, and Tuscaloosa Counties -- and all of Greene and Sumter
Counties. The splits of Choctaw, Hale, and Tuscaloosa Counties were on racial
grounds with portions of these counties that are black-majority in population being
placed in Senate District 24 and with white-majority portions of these counties
being placed in adjoining white-majority Senate Districts 21 and 22. Bibb County
also is split racially with predominantly black-majority areas being placed in
Senate District 24 and predominantly white-majority areas being placed in Senate
District 14.

94.  Senate District 24 racially splits the City of Tuscaloosa, and the small

cities of Brent and Centerville by placing majority-black parts of the cities in

48



Case 1:05-cv-00352-CG-C  Document 85-9  Filed 07/15/2005 Page 49 of 59

Senate District 24 and majority —white parts of the cities in adjoining white-
majority districts 14 and 22.

95.  Act 2001-727 also splits voting precincts in Bibb, Perry, and
Tuscaloosa Counties in establishing the boundaries of Senate District 24.

96. The Alabama Legislature’s c;reation of Senate District 24 in Act 2001-
727 was predominantly motivated by race and placed a significant number of
voters within or without Senate District 24 for racial reasons. The Alabama
legislature subordinated traditional race-neutral districting principles, including but
not limited to: compactness, contiguity, respect for political subdivisions or
communities of interest, to racial considerations in violation of the Fourteenth
Amendment and Supreme Court case law established in Shaw v. Reno, 509 U S.
630 (1993) and Miller v. Johnson, 515 U.S. 900 (1995).

97.  Plamtiff Lang’s rights to equal protection have been violated by his
assignment to Senate District 24, which as been racially gerrymandered. The
Alabama Legislature’s racial purposes for distorting the boundary lines of Senate
District 24 in which Plaintiff Lang resides, are unconstitutional and violate Plaintiff
Lang’s nghts to equal protection under the Fourteenth Amendment.

98.  Plaintiff Lang alleges that, if elections under Act 2001-727
establishing the racially gerrymandered boundaries of Senate District 24 proceed,

Plaintiff Lang’s right to equal protection under the Fourteenth Amendment to the
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United States Constitution and 42 U.S.C. § 1983 will be violated by the state

election officials use of the unconstitutional district.

COUNT SIX

EQUAL PROTECTION

Racial gerrymandering claim involving House District 70.
as established by Act 2001-729.

99.  Plaintiff John Lang incorporates by reference Paragraph 1 through 98
herein as though fully set out hereinafter.

100.  Act 2001-729 assigns Plaintiff Lang to State House District 70, a
bizarrely shaped black-majority district that snakes through Tuscaloosa County and
the City of Tuscaloosa by taking portions of precincts and neighborhoods that are
predominantly black in population. House District 70 splits voting precincts and
other communities of interest by drawing boundary lines that predominantly are
motivated by race.

101. The Alabama Legislature’s creation of House District 70 in Act 2001-
729 was predominantly motivated by race and placed a significant ninnber of
voters within or without House District 70 for racial reasons. The Alabama
legislature subordinated traditional race-neutral districting principles, including but
not limited to: compactness, contiguity, respect for political subdivisions or

communities of interest, to racial considerations in violation of the Fourteenth
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Amendment and Supreme Court case law established in Shaw v. Reno, 509 U.S.
630 (1993) and Miller v. Johnson, 515 U.S. 900 (1995).

102. Plaintiff Lang’s rights to equal protection have been violated by. his
assignment to House District 70, which as been racially gerrvmandered. The
Alabama Legislature’s racial purposes fqr distorting the boundary lines of House
District 70 in which Plaintiff Lang resides, are unconstitutional and violate Plaintiff
Lang’s nights to equal protection under the Fourteenth Amendment.

103. Plaintiff Lang alleges that, if elections under Act 2001-729
establishing the racially gerrymandered boundaries of House District 70 proceed,
Plaintiff Lang’s right to equal protection under the Fourteenth Amendment to the
United States Constitution and 42 U.S.C. § 1983 will be violated by the state
election officials use of the unconstitutional district.

COUNT SEVEN

EQUAL PROTECTION

Racial gerrymandering claim involving State Senate District 28,
as established by Act 2001-727.

104. Plaintiff Camilla Rice incorporates by reference Paragraphs 1 through
103 herein as though fully set out hereinafter.

105.  Act 2001-727 assigns Plaintiff Camilla Rice to State Senate District
28, a district with strange boundary lines within the east Alabama counties. Senate

District 28 contains parts of Lee and Russell Counties and all of Barbour, Bullock,
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Macon and Henry Counties. The splits of Lee and Russell Counties are made to
place predominantly black majority areas in Senate District 28 and predominantly
white-majority areas in adjoining white-majority Senate District 27. The Lee
County portion of Senate District 28 is 41.3% black (10,864 black persons out of
26,296 total population in Senate District_ 28 and Lee County), as compared to the
Lee County portion of Senate District 27, which is only 19.9% black (11,523 black
persons out of 57,872 total population in Senate District 27 and Lee County). The
Russell County portion of Senate District 28 is 65.6% black (12,768 black persons
out of 19,450 total population in Senate District 28 and Russell County), as
compared to the Russell County portion of Senate District 27, which is only 25.6%
black (7,757 black persons out of 30,306 total population in Senate District 27 and
Lee County).

106. Senate District 28 also unnecessarily splits the cities of Auburmn,
Opelika, and Phenix City within Lee and Russell Counties.

107. Additionally, Senate District 28 splits numerous voting precincts in
Lee and Russell Counties.

108. The Alabama Legislature’s creation of Senate District 28 in Act 2001-
727 was predominantly motivated by race and placed a significant number of
voters within or without Senate district 28 for racial reasons. The Alabama

legislature subordinated traditional race-neutral districting principles, including but
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not limited to: compactness, contiguity, respect for political subdivisions or

communities of interest, to racial considerations in violation of the Fourteenth
Amendment and Supreme Court case law established in Shaw v. Reno, 509 U S.
630 (1993) and Miller v. Johnson, 515 U.S. 900 (1995).

109. Plamtiff Camilla Rice’s rights to equal protection have been violated
by her assignment to Senate District 28, which as been racially gerrymandered.
The Alabama Legislature’s racial purposes for distorting the boundary lines of
Senate District 28 in which Plaintiff Camilla Rice resides, are unconstitutional and
violate Plaintiff Camilla Rice’s rights to equal protection under the Fourteenth
Amendment.

110. Plamtiff Camilla Rice alleges that, if elections under Act 2001-727
establishing the racially gerrymandered boundaries of Senate District 28 proceed,
Plaintiff Camilla Rice’s right to equal protection under the Fourteenth Amendment
to the United States Constitution and 42 U.S.C. § 1983 will be violated by the state
election officials use of the unconstitutional district.

COUNT EIGHT

EQUAL PROTECTION

Racial gerrymandering claim involving State House District 83.
as established by Act 2001-729.

111. Plaintiff Camilla Rice incorporates by reference Paragraphs 1 through

110 herein as though fully set out hereinafter.
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112, Act 2001-729 assigns Plaintiff Camulla Rice to State House District
83, a bizarrely shaped black-majority district that chops apart the counties of Lee
and Russell in east Alabama. House District 83 is drawn to obtain black-majority
parts of Lee and Russell Counties and to place white-majority parts of these
counties in white-majority House Districts 79 and 80.

113, House District 83 also unnecessarily splits racially the cities of Phenix
City, Opelika, and Auburn by the boundaries established by Act 2001-729.

114. House District 83 also splits voting precincts in both Lee and Russell
Counties by the boundaries established by Act 2001-729.

115. The Alabama Legislature’s creation of House District 83 in Act 2001-
729 was predominantly motivated by race and placed a significant number of
voters within or without House District 83 for racial reasons. The Alabama
legislature subordinated traditional race-neutral districting principles, including but
not limited to: compactness, contiguity, respect for political subdivisions or
communities of interest, to racial considerations in violation of the Fourteenth
Amendment and Supreme Court case law established in Shaw v. Reno, 509 U.S.
630 (1993) and Miller v. Johnson, 515 U.S. 900 (1995).

116. Plaintiff Camilla Rice’s rights to equal protection have been violated
by her assignment to House District 83, which as been racially gerrymandered.

The Alabama Legislature’s racial purposes for distorting the boundary lines of
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House District 83 in which Plaintiff Camilla Rice resides, are unconstitutional and
violate Plaintiff Camilla Rice’s rights to equal protection under the Fourteenth
Amendment.

117, Plamtiff Camilla Rice alleges that, if elections under Act 2001-729
establishing the racially gerrymandered bQundaries of House District 83 proceed,
Plaintiff Camilla Rice’s right to equal protection under the Fourteenth Amendment
to the United States Constitution and 42 U.S.C. § 1983 will be violated by the state
election officials use of the unconstitutional district.

XI. Relief Requested.

WHEREFORE, PREMISES CONSIDERED, the Plaintiff prays that this
Court will render judgment against the Defendants and provide the following
relief:
A.  Convene a Court of three Judges pursuant to 28 U.S.C. § 2284 with
respect to this Complaint;
B.  Certify plaintiff classes and subclasses of citizens of the State of
Alabama underrepresented in the Alabama Senate and Alabama
House of Representatives, naming specific Plaintiffs as class
representatives;
C.  Certify a defendant class of all Probate Judges in the State of Alabama

naming Defendant Don Davis as class representative;
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D.

Enter declaratory relief that this Court has jurisdiction over the
redistricting of the State Senate and House of the Alabama Legislature
to 1ssue appropriate orders and grant relief because of the State of
Alabama’s failure to apportion population pursuant to 2000 census
data in compliance with the United States Constitution and federal
law;

Enter declaratory relief that the present apportionment of the Alabama
Senate and Act 2001-727 violate the Fourteenth Amendment to the
United States Constitution and 42 U.S.C. § 1983 in that the current
districts are not in compliance with the principle of one person, one
vote; that Act 2001-727 violates Section 2 of the Voting Rights Act;
and that Act 2001-727 establishes racially gerrymandered districts in
violation of the Constitution in Senate District 24 and 28;

Enter declaratory relief that the present apportionment of the Alabama
House of Representatives and Act 2001-729 violate the Fourteenth
Amendment to the United States Constitution and 42 U.S.C. § 1983 in
that the current districts are not in compliance with the principle of
one person, one vote; that Act 2001-729 violates Section 2 of the

Voting Rights Act; and that Act 2001-729 establishes racially
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gerrymandered districts in violation of the Constitution in House
Districts 68, 70, and 83;

G.  Enter declaratory relief that this Court shall exercise continuing
jurisdiction over the reapportionment process in Alabama because of
the important rights at stake and the need for relief for violations of
the United States Constitution that have occurred, are occurring, and
which may occur in the future;

H.  Enter injunctive relief prohibiting Defendants from conducting
elections pursuant to the assigned district boundaries in Act 2001-727,
pursuant to the assigned district boundaries in Act 2001-729, or
pursuant to the current reapportionment plans being used by the State
of Alabama for elections involving the Alabama Senate and Alabama
House of Representatives;

L Enter injunctive relief, after a hearing on the merits, declaring the
boundaries of Alabama Senate districts and Alabama House districts,
under new redistricting plans in compliance with the Constitution and
federal law, based upon 2000 census data, for use in the elections to
be conducted in 2002;

J. Advance this matter forward for a hearing on the merits on this

Complaint;

57



Case 1:05-cv-00352-CG-C  Document 85-9  Filed 07/15/2005 Page 58 of 59

K.  Issue an Order awarding to the Plaintiff his court costs, costs of this

action, including reasonable attorneys’ fees and all expenses pursuant

to 42 U.S.C. § 1988;

L. Grant further and different relief as this Court may deem appropriate.

0%
Respectfully submitted this the A2 =day of December 2001.

Dl M At

Mark G. Montiel
Attomey Identification # ASB-9485-T68M
Attorney for the Plaintiffs

OF COUNSEL:

MARK G. MONTIEL, P.C.
6752 Taylor Circle
Montgomery, AL 36117
(334) 396-3331

(334) 396-4465 Fax
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing document has
been sent to the judges of the Court and served upon counsel for the parties as
listed below, in the manner indicated on this the 2 Qﬁl day of December 2001.

BY FEDERAL EXPRESS:
The Honorable William Brevard Hand
Senior United States District Judge
United States District Court for the Southern District of Alabama
113 St. Joseph Street
Mobile, AL 36602

The Honorable Susan H. Black
United States Circuit Judge
United States Court of Appeals for the Eleventh Circuit
311 West Monroe Street, Room 444
Jacksonville, FL 32202

The Honorable Inge P. Johnson
United States District Judge
United States District Court for the Northern District of Alabama
361 U.S. Courthouse
1729 5™ Avenue North
Birmingham, AL 35203

BY UNITED STATES MAIL:
John J. Park
Charles Campbell
Office of the Attorney General
11 South Union Street
Montgomery, AL 36130

Larry Menefee
407 S. McDonough Street
Montgomery, AL 36104

James U. Blacksher
710 Title Building
300 N. Richard Arrington, Jr. Blvd.

Birmingham, AL 35203-3352 ; i

OF COUNSEL e
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