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U.S. Department of Justice

Civil Rights Division

Voting Section - Room 7254 NWB.
950 Pernsylvania Avenue, N.W.
Washington, DC 20530

March 13, 2006

Honorable Gary L. Sharpe
United States District Court
for the Northern District of New York
James T. Foley U.S. Courthouse
445 Broadway
Albany, NY 12207

Re: United States v. New York State Board of Elections, et al.
Civil Action No. 06-Civ-0263 (RLS)

Dear Judge Sharpe:

We are filing this letter brief in response to your order of March 7, 2006, requesting the
parties to state their respective positions in this litigation.

The United States filed its Complaint in this action on March 1, 2006, alleging that the
defendants, the New York State Board of Elections (“SBOE”), the State of New York, and the
Co-Exceutive Directors of the SBOE, in their official capacities, have violated the Help America
Vote Act (“HAVA™), 42 U.S.C. 15301 ctseq. Specifically, we allege violations of Sections 301
and 303(a) of HAVA, which establish requirements for voting systems standards and a
computerized statewide voter registration list for use in clections for federal office. These
requirements went into effect on January 1, 2006,

As the Court is aware, on March 6, 2006, the United States filed a request for an order to
show cause and moved for a preliminary injunction in this action. We have set forth at length in
those papers the United States’ contentions and some of the evidence underlying them, and we
do not repcat here those detailed arguments. In short, it is indisputable that the defendants are
not now in compliance with the voting systems and statewide registration list mandates spelled
out in HAVA, and currently stand in viclation of federal law. Moreover, given the ample time
and federal financial incentive the State of New York has had to comply with HAVA since its
passage on October 29, 2002, and the fact that to this day the State remains far from such
compliance, we believe that injunctive relief from this Court is essential to ensuring even a
modicum of HAVA compliance by New York in time for the State’s upcoming 2006 federal
clections.

Under the firm belief that liability here is clear, we posit that the issue for the Court and
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parties in this action to finally determinc is the appropriate remedy for the defendants’ federal
law violations. As we have expressed to the Court in our preliminary injunction papers, we
belicve it appropriate in this case for the State of New Yorlk to have the first opportunity to craft
and present to the Court a remedy for its violations of HAVA, and we do not pre-judge what
such a remedial plan should entail. We do note, however, that at this late date, over two months
past HAVA’s specific January 1, 2006 deadline and less than six months before the State’s first
2006 federal eloction on September 12, submission of such remedial proposal must occur at the
carliest possible time. In that regard, the State is not at this moment considering a remedial plan
for the first time. Counsel for the United States has had extensive contact with the State over the
past two years regarding this matter, and in particular over the last two months in an effort to
resolve the specific issues in this case. We have come close to a resolution of these issues, but
have been unable to reach final agreement. We remain confident that a resolution can be reached
which meets the necds of all parties both for compliance with federal law and for the operation
of an orderly election process. As we have stated to the Court, the United States docs not expect
the impossible. However, we do cxpect that what the State can reasonably get dﬁfle_lge-fgr_g_tllrg_ B
2006-federalticensns should be donc. OF parficular significance is the timely placement
thromthns equipped for individuals with disabilities, so that
thousands of New York voters with disabilities do not have to endure yet another federal election
without the ability to vote privately and independently - or to vote at all. In that case, justice
delayed truly may be justice denied. :

We believe that, given the previous constructive efforts of the parties fo resolve this case,
the Court may play a role in bridging the gaps between the parties and facilitating a resolution of
these important issues. However, wo believe that this case must procecd rapidly towards
consideration of appropriate remedics. We look forward to discussing these matters further with
the Court at the March 14, 2006 conference.

Sincercly,
/s!

Brian F, Heffernan
Attorney, Voting Section
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