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From: Kaul, Joshua L. (MSN)
To: Karlson, Kara; Barr, Daniel (PHX); Gonski, Sarah R. (PHX); Elias, Marc (WDC); Spiva, Bruce V. (WDC); Frost,

Elisabeth C. (WDC); Callais, Amanda R. (WDC)
Cc: Hartman-Tellez, Karen; La Rue, Joseph; Sara J. Agne (sagne@swlaw.com); Johnson, Brett W. (PHX)

(bwjohnson@swlaw.com); cahler@swlaw.com; Tischenko, Alexander G. (WDC)
Subject: RE: State Defendants" Second Set of Interrogatories Pursuant to Court Order
Date: Friday, July 21, 2017 7:38:00 PM

Kara,
 
We clearly have a disagreement about the nature and purpose of these questions.  Prior
to—and again during—last week’s hearing, we asked what deposition questions you
believed had not been answered.  Your questions and our responses were supposed to
take the place of the exchange that would have happened in the deposition.  These
questions are not at all consistent with that framework.  In addition, you have suggested
in your response that our First Amendment privilege must be waived even though our
dispute as to that issue is still pending before the Court with respect to certain
documents.  We are not waiving that privilege.  Further, the deadline you have
unilaterally imposed in your interrogatories—one business day after you sent these
revised requests—is plainly unreasonable.
 
In order to make clear precisely what is in dispute, we propose proceeding as follows:
We will provide question-by-question objections by next week Thursday.  Where
applicable, we will object to questions that are outside the scope of the four topics at
issue; questions that are unduly broad or overly burdensome, including questions that
seek a level of detail beyond what a 30(b)(6) witness would have been able to provide in
a deposition; and questions that seek information that is protected by the First
Amendment privilege or any other applicable privilege or protection.  To the extent that
your questions are not objectionable on those or other grounds, will we endeavor to
respond to your questions by next week Thursday.
 
If you’d like, we can meet and confer this evening or this weekend.
 
We will respond separately to Sara Agne’s email.
 
Thanks,
 
Josh
 
 
From: Karlson, Kara [mailto:Kara.Karlson@azag.gov] 
Sent: Friday, July 21, 2017 1:35 PM
To: Kaul, Joshua L. (MSN); Barr, Daniel (PHX); Gonski, Sarah R. (PHX); Elias, Marc (WDC); Spiva, Bruce
V. (WDC); Frost, Elisabeth C. (WDC); Callais, Amanda R. (WDC)
Cc: Hartman-Tellez, Karen; La Rue, Joseph; Sara J. Agne (sagne@swlaw.com); Johnson, Brett W. (PHX)
(bwjohnson@swlaw.com); cahler@swlaw.com; Tischenko, Alexander G. (WDC)
Subject: RE: State Defendants' Second Set of Interrogatories Pursuant to Court Order
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Josh:
 
We disagree with your characterization of the Motion to Compel strictly limiting us to the four
topics that your witnesses provided no substantive information on or out-right refused to
answer.  However, in an effort to resolve the dispute, we are providing Plaintiffs with a
revised list of questions that removed interrogatories pertaining to Topics 1, 3, and 5. The
question that you have categorized as Topic 8 is a Topic 2 question, so we have not removed
it. 
 
We cannot, however, agree to the revisions you suggest in your second and third paragraphs. 
As you know, discovery by deposition is very different from discovery by interrogatory.  A
deposition allows organic development of subjects between the attorney and the deponent,
whereas interrogatory responses are typically precisely crafted by counsel.  Also, because the
questions are not being asked “on the fly,” interrogatories typically seek much more specific
information than an interviewer might be able to obtain at a deposition.  The Court ordered
that we provide these questions via Interrogatory, and we have crafted our questions
accordingly.  Furthermore, because the Court ordered this discovery to be taken after your
client was unable to provide a sufficiently prepared 30(b)(6) witness, the most recent order
supersedes the scheduling order regarding the number of interrogatories.
 
Finally, we have a fundamental disagreement on the scope of the First Amendment privilege
when these questions go to the heart of the Section 2 claim that your client brought against the
State Defendants.  We do not believe that Plaintiffs may use the First Amendment as both a
sword and a shield.  It is vitally important that we receive this information as soon as possible,
as expert depositions are scheduled to begin next week, and it appears at first blush that the
ADP’s internal information contradicts the conclusion of your experts.
 
There are also a number of other housekeeping issues that Sara Agne raised in her email
yesterday that we need to discuss given the rapidly-approaching deadlines.  We are available
to meet and confer today from 1:30 to 2:30 or after 4pm (AZ).  Please let us know your
availability.
 
~Kara
 

From: Kaul, Joshua L. (Perkins Coie) [mailto:JKaul@perkinscoie.com] 
Sent: Thursday, July 20, 2017 9:39 PM
To: Karlson, Kara; Barr, Daniel (Perkins Coie); Gonski, Sarah R. (Perkins Coie); Elias, Marc (Perkins Coie);
Spiva, Bruce V. (Perkins Coie); Frost, Elisabeth C. (Perkins Coie); Callais, Amanda R. (Perkins Coie)
Cc: Hartman-Tellez, Karen; La Rue, Joseph; Sara J. Agne (sagne@swlaw.com); Johnson, Brett W. (PHX)
(bwjohnson@swlaw.com); cahler@swlaw.com; Tischenko, Alexander G. (Perkins Coie)
Subject: RE: State Defendants' Second Set of Interrogatories Pursuant to Court Order
 
Kara,
 
This set of questions is not at all consistent with what we discussed with the Court last
week. As you know, the Court ordered these questions to permit you to ask any 30(b)(6)
deposition questions that you claim went unanswered. But your questions seek
extensive discovery unrelated to the motion to compel or the topics at issue, and they
seek a level of detail far beyond what any 30(b)(6) witness could have provided in a
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deposition. We object to this effort to broadly re-open discovery and, as discussed below,
we request that you provide a substantially revised set of questions or let us know when
you can discuss these issues with the Court.
 
First, your motion to compel focused exclusively on four specific topic areas: 30(b)(6)
topics 2, 4, 6, and 7. Yet many of your questions focus on other topics that were already
addressed in the 30(b)(6) depositions. For example, there are numerous questions on
ballot-collection procedures (topic 3), legislative efforts to lobby against ballot-collection
bills (topic 5), ADP’s general organizational structure (topic 1), and out-of-precinct
voting (topic 8). Such questions are plainly outside the scope of the relief ordered by the
Court, and we object to all questions that are not within the four identified categories of
at-issue 30(b)(6) topics.
 
Second, the questions are overbroad and unduly burdensome. Including subtopics and
subquestions, there are well over 100 questions. To put that in perspective, the Court’s
scheduling order and Rule 33 limited the parties to 25 written interrogatories per side,
including parts and subparts. Doc 265 at 1. And, these questions seek a level of detail far
out of proportion to what any 30(b)(6) witness would have been able to answer in a
deposition. For example, question 2 asks ADP to “[i]dentify ADP’s paid staff, titles, duties,
and direct reports for any person employed for any period of time by the ADP in 2016.”
Between 250 and 400 people were employed at some point by ADP in 2016, Tameron Tr.
20:8-12, and no 30(b)(6) representative could have been expected to memorize the
employment details for hundreds of employees. Numerous questions about demographic
information likewise ask for highly detailed breakdowns that no reasonable deponent
could have been expected to answer (and that are protected from disclosure by the First
Amendment privilege). For instance, question 9 asks ADP to “[d]escribe the race or
ethnicity of early voters from 2004 through 2016 [and] include any information that
could identify the race or ethnicity of Democratic, Republican, or Independent voters by
county of residence and year.” 
 
Third, many of the demographic questions seek detailed information on proprietary
modeling that, as explained in Plaintiffs’ opposition to the State’s motion to compel, is
protected by the First Amendment. For instance, question 5 asks ADP to explain “how
the ADP uses census and geographic data to determine the race of its members.”
Question 30(a) asks ADP to detail “analyses or conclusions” reached by internal
commission reports on voting patterns of racial minorities. Questions 31 and 32 also ask
detailed questions about internal modeling performed by ADP. Question 36(d) again
presses for details of ADP’s proprietary internal modeling, asking “how were voters
assigned to the race or ethnicity categories” used in Exhibit 1. We object to these
questions.
 
To resolve these issues, we ask that you send a revised list of questions that (1) limits
questions to the at-issue 30b)(6) topics (topics 2, 4, 6, and 7) and identifies which topic
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each question purports to address; (2) limits the level of detail requested to that which a
30(b)(6) deponent could reasonably be expected to provide in a live deposition; and (3)
eliminates questions that seek clearly privileged information. Alternatively, please let us
know when someone from your team is available to address these issues with the Court.

Thank you,
 
Joshua L. Kaul | Perkins Coie LLP
1 East Main Street, Suite 201
Madison, WI  53703
(608) 294-4007
 
From: Karlson, Kara [mailto:Kara.Karlson@azag.gov] 
Sent: Wednesday, July 19, 2017 3:16 PM
To: Barr, Daniel (PHX); Gonski, Sarah R. (PHX); Kaul, Joshua L. (MSN); Elias, Marc (WDC); Spiva, Bruce
V. (WDC); Frost, Elisabeth C. (WDC); Callais, Amanda R. (WDC)
Cc: Hartman-Tellez, Karen; La Rue, Joseph; Sara J. Agne (sagne@swlaw.com); Johnson, Brett W. (PHX)
(bwjohnson@swlaw.com); cahler@swlaw.com
Subject: State Defendants' Second Set of Interrogatories Pursuant to Court Order
 
All:
 
Please see the attached interrogatories and two exhibits, produced pursuant to the Court's July 14 order.
 
 
~Kara
 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, please advise the
sender by reply email and immediately delete the message and any attachments without copying or disclosing the contents. Thank you.
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               uNITED STATES DISTRICT COURT

                   DISTRICT OF ARIZONA

  Arizona Democratic Party,    ) CV-16-01065-PHX-DLR
  et al.,                      )
                               )
               Plaintiffs,     )
  vs.                          )
                               )
  Michele Reagan, et al.,      )
                               )
               Defendants.     )
  ____________________________ )

       DEPOSITION OF ALEXIS CECILIA TAMERON KINSEY

       (In her personal capacity and as a 30(b)(6)

          witness for Arizona Democratic Party)

                       May 10, 2017
                     Phoenix, Arizona
                         9:00 a.m.

  PREPARED FOR:

  ATTORNEY AT LAW

  (COPY)

  REPORTED BY:
  Mary Davis, RPR
  Arizona CCR No. 50271

  AZ Registered Reporting Firm No. R1008
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5/10/2017 Alexis Tameron Kinsey 24

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   registered -- oh, actually, I'm thinking of PEVL,

  2   Permanent Early Vote {verbatim} List, which is

  3   around -- just slightly under 800,000.  It's about 1.1,

  4   I believe, or slightly under.

  5      Q.    1.1 million?

  6      A.    Correct.  Sorry about that.  I was

  7   undercutting myself here.

  8      Q.    Yeah.

  9            All right.  So 1.1 -- approximately

 10   1.1 million members of the Arizona Democratic Party.

 11   Correct?

 12      A.    Registered Democrats.

 13      Q.    Do you track the race of your membership?

 14      A.    No.

 15      Q.    Do you have any information that would tell

 16   you what the race of your members is?

 17      A.    We try to have and supplement where we can,

 18   information that would help with demographics.  But

 19   because the state does not track via voter

 20   registration, we don't have specific numbers on race.

 21      Q.    What sources do you use to track demographic

 22   information about your members?

 23      A.    Primarily census and geographic data.

 24      Q.    So can you explain to me how you do that, how

 25   you use census and geographic data to determine the

Case 2:16-cv-01065-DLR   Document 338-3   Filed 08/11/17   Page 8 of 83



5/10/2017 Alexis Tameron Kinsey 25

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   race of your members?

  2      A.    It is done by people who understand data and

  3   analytics better than I that provide modeling to help

  4   us understand who a voter is.

  5            I don't know exactly how that is done because

  6   I'm not that familiar with the technology, but I know

  7   that we do as much modeling as we can to help determine

  8   whether or not based upon census data, geography,

  9   surnames, who is who.

 10      Q.    So it's your understanding that the people

 11   that determine the demographic information for you use

 12   census data and surname to -- so basically geographic

 13   information from the census and surname analysis to

 14   determine the race of your membership?

 15      A.    Correct.

 16      Q.    Do you have similar demographic information

 17   regarding the primary language spoken by your members?

 18                MS. CALLAIS:  Objection; form.

 19                THE WITNESS:  I'm not certain.  I do

 20   think that we attempt to do that, but our data director

 21   would know.

 22   BY MS. HARTMAN-TELLEZ:

 23      Q.    Who is your data director?

 24      A.    Sam Almy.

 25                MS. CALLAIS:  Karen, I'm just going to
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5/10/2017 Alexis Tameron Kinsey 54

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1      Q.    2006?

  2      A.    Same.

  3      Q.    Do you know if the ballot collection

  4   activities increased after the implementation of the

  5   Permanent Early Voter List?

  6      A.    Yes.  I would say that it did.

  7            Again, that's based on personal anecdotal

  8   information simply because there was a -- at that time,

  9   the implementation of PEVL, Permanent Early Vote List.

 10      Q.    And just to be clear, because you have not

 11   kept records of voters from whom you have collected

 12   ballots in the past, you don't have any information

 13   about the race of those voters; is that correct?

 14      A.    Correct.

 15                (Exhibit No. 1 was marked for

 16   identification.)

 17   BY MS. HARTMAN-TELLEZ:

 18      Q.    The court reporter has handed you a document

 19   that has been marked as Exhibit 1 to your deposition.

 20   This is the Notice of Deposition to the Arizona

 21   Democratic Party in this case.

 22            Have you seen -- I'll ask you to turn to

 23   page 3.  It says "Exhibit A" at the top.  Have you seen

 24   this before?

 25      A.    Yes.
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5/10/2017 Alexis Tameron Kinsey 55

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1      Q.    I just want to -- for the sake of efficiency,

  2   I'm going to go through the topics on here and ask you

  3   if you can tell me about each one or if that is

  4   something that we should ask Mr. Scharff about,

  5   excluding topic No. 1.  I think we've already discussed

  6   that.

  7            Topic No. 2.  "Demographic information the

  8   ADP maintains regarding ballot collection, voter

  9   education, public outreach, voting patterns, use of

 10   mail-in ballots (including any increase in use by

 11   specific groups of minority voters), access to mail

 12   service, use of Party staff or volunteers to provide

 13   transportation to the polls, use of Party staff or

 14   volunteers to return ballots, and use of staff or

 15   volunteers to direct voters to the correct polling

 16   place."

 17            Did I read that correctly?

 18      A.    Yes.

 19      Q.    Are you prepared to testify about the items in

 20   No. 2?

 21      A.    Yes.  To the best of my knowledge.

 22      Q.    But I already asked you some questions about

 23   demographics.  And you did not have that information at

 24   hand, but you are attempting to obtain it; is that

 25   correct?
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5/10/2017 Alexis Tameron Kinsey 56

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1      A.    Correct.

  2      Q.    Topic No. 3.  "ADP's ballot collection

  3   activities (including ballot collection activities

  4   conducted in concert with other related groups, such as

  5   the Pima County Democratic Party and One Arizona) for

  6   each election from 2002 through 2016.  This includes,

  7   but is not necessarily limited to, fielding ballot

  8   collection requests, responding to ballot collection

  9   requests, ballot collection complaints, ballot

 10   collection drives, and volunteer or staff training and

 11   participation in ballot collection activities."

 12            Did I read that correctly?

 13      A.    Correct.

 14      Q.    And I believe you provided testimony about

 15   ballot collection from 2002 through 2014, and we will

 16   be asking Mr. Scharff about ballot collection in 2016.

 17            Are there other items on this list that I

 18   haven't asked you about that you are prepared to

 19   testify about today?

 20      A.    Are there any items on this list that...

 21      Q.    That I have not yet asked you about but that

 22   you are prepared to testify about today?

 23      A.    Yes.

 24      Q.    Item No. 4.  "Any differences in early voting

 25   for Democratic voters between 2016 and previous
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5/10/2017 Alexis Tameron Kinsey 57

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   elections in Arizona, including any anecdotal or

  2   statistical evidence about Party members who do not

  3   have a qualified person who could return an early

  4   balance under HB 2023, differences in the number of

  5   minority voters who used mail-in ballots from 2016

  6   compared to other years, complaints from Party members

  7   about the early voting process compared to earlier

  8   years."

  9            Did I read that correctly?

 10      A.    Yes.

 11      Q.    Are you prepared to testify about those things

 12   today?

 13      A.    Yes.

 14                MS. CALLAIS:  Karen, can I just note to

 15   the extent you're asking about 2016, specific things

 16   related to this, Mr. Scharff is our 30(b)(6) deponent

 17   for that.

 18                MS. HARTMAN-TELLEZ:  So for anything

 19   related to 2016, including turnout numbers and the

 20   like?

 21                MS. CALLAIS:  With respect to you've

 22   asked -- this specifically says ballots from 2016

 23   compared to other years' complaints.  So 2016, to the

 24   extent you're asking for things that are involved in

 25   areas of voter protection, voter education in 2016,
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5/10/2017 Alexis Tameron Kinsey 60

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   complaints, what happened in the 2016 cycle.

  2                MS. AGNE:  Including in comparison to

  3   other years?

  4                MS. CALLAIS:  So I think some of that

  5   might come from both of them.  I think a lot of it

  6   depends on the question.

  7                MS. AGNE:  Okay.

  8                MS. CALLAIS:  And we're certainly

  9   offering you two 30(b)(6) witnesses.  If you are unable

 10   to get your questions answered today, we will do just

 11   what we did this morning.  We will take note, we'll

 12   make sure.

 13                Unless I have a question, I can't be

 14   specific.

 15                MS. HARTMAN-TELLEZ:  Okay.

 16   BY MS. HARTMAN-TELLEZ:

 17      Q.    Item No. 5 on the list.  "ADP and affiliated

 18   groups' communications and legislative efforts

 19   regarding ballot collection, including communications

 20   with legislatures and other state or tribal officials,

 21   legislative testimony, public outreach strategy,

 22   referenda efforts, and social media campaigns relating

 23   to SB 1412 (2011), HB 2305 (2013), and HB 2023 (2016)."

 24            Did I read that correctly?

 25      A.    Yes.
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OTTMAR & ASSOCIATES   602-485-1488
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  1      Q.    And you are prepared to testify on those

  2   topics today?

  3      A.    Yes.

  4      Q.    Number 6.  "Research, such as internal or

  5   commissioned reports and analysis, information and

  6   communications relating to voting patterns of Native

  7   American, Latino, African American, and all other

  8   minority voters in Arizona."

  9            Did I read that correctly?

 10      A.    Yes.

 11      Q.    And you are prepared to testify about that

 12   today?

 13      A.    Yes.

 14      Q.    Item No. 7.  "Information concerning the

 15   Permanent Early Voter List PEVL "), including the

 16   number and demographics of Democratic voters who use

 17   PEVL, ADP's outreach to sign-up Democratic voters to

 18   PEVL, public outreach regarding PEVL, and volunteer and

 19   staff training on communicating to voters about PEVL."

 20            Did I read that correctly?

 21      A.    Yes.

 22      Q.    And you are prepared to testify about those

 23   today?

 24      A.    Yes.

 25      Q.    "ADP's knowledge of" -- I'm sorry, No. 8.
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OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   "ADP's knowledge of and experience with out-of-precinct

  2   voters, including the Party's efforts to provide voters

  3   with information about their polling place, the Party's

  4   efforts to provide transportation or alternative means

  5   of voting to voters who claim to have difficulty

  6   getting to their polling place, complaints received

  7   from voters about problems finding or getting to their

  8   polling place, the use of provisional ballots by voters

  9   voting out-of-precinct, and complaints from voters who

 10   were not told or did not know OOP votes are not

 11   counted."

 12            Did I read that correctly?

 13      A.    Yes.

 14      Q.    And you're prepared to testify about that

 15   today?

 16      A.    Yes.

 17                MS. CALLAIS:  Karen, I'll just note to

 18   the extent things are specific to 2016, complaints, et

 19   cetera, received and done in 2016, that's testimony

 20   that Mr. Scharff is also prepared for.

 21   BY MS. HARTMAN-TELLEZ:

 22      Q.    And finally, No. 9.  "The ADP's and affiliate

 23   groups' participation in the redistricting process,

 24   including testimony before the Arizona Independent

 25   Redistricting Commission ("AIRC"), reports and other
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  1   someone to pick it up, or how can they confirm it was

  2   counted or received.

  3      Q.    Have you -- do you have any knowledge of

  4   anyone who said, I don't -- I'm unable to get to a

  5   mailbox in a timely fashion.  I need someone to collect

  6   my ballot?

  7      A.    Personally --

  8                MS. CALLAIS:  Objection; form.

  9                THE WITNESS:  No.  But I believe we

 10   provided in our -- I don't know if this is the right

 11   word -- declarations or information we've provided

 12   instances of individuals who have had issues.

 13   BY MS. HARTMAN-TELLEZ:

 14      Q.    After the effective date of HB 2023, are you

 15   aware of the Party receiving any requests for ballot

 16   collection?

 17      A.    No.

 18                MS. CALLAIS:  And I'll just note that

 19   Spencer Scharff is our designated 30(b)(6) so you

 20   should ask him.

 21                THE WITNESS:  Personally, I'm not aware.

 22   BY MS. HARTMAN-TELLEZ:

 23      Q.    Have you reviewed the results of the 2016

 24   general election?

 25      A.    Yes.
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  1      Q.    I presume you know who won and who didn't on a

  2   general level?

  3      A.    I know who had more.

  4      Q.    Are you aware of the turnout numbers for that

  5   election in Arizona?

  6      A.    I'm more aware of the percent of turnout.

  7      Q.    What's your recollection of the turnout

  8   percentage?

  9      A.    It's between 63 and 66 percent, I believe.

 10      Q.    And is that number turnout of registered

 11   voters of turnout of --

 12      A.    Registered voters.

 13      Q.    Do you know -- have you received demographic

 14   information about the voters who voted in 2016?

 15      A.    We received the information from the county

 16   recorders of who voted, and then we do our -- apply our

 17   modeling to try to determine what the breakdown is.

 18      Q.    Okay.  So right now do you know -- do you have

 19   an idea of what that breakdown was?

 20      A.    No, I don't.

 21      Q.    I will --

 22      A.    Specifically for 2016.

 23      Q.    Certainly.

 24                MS. HARTMAN-TELLEZ:  We can add that to

 25   the list of further information.  This is within item
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  1   No. 4 on the 30(b)(6) notice.

  2                MS. CALLAIS:  And I'll just note that

  3   Ms. Tameron has prepared for this deposition.  But when

  4   you're asking specific numbers, specific election,

  5   specific demographics, it's not a memory test.  So it's

  6   perfectly normal that she may not remember specifics on

  7   every single piece of it.

  8                We will certainly do our best to make

  9   sure that you have answers to your questions before

 10   we're completed today.

 11                MS. GONSKI:  Karen, if I may, just one

 12   quick question.  I just want to clarify for my list

 13   that your question pertained to the demographic

 14   breakdown of voters in the 2016 election by race or

 15   ethnicity?

 16                MS. HARTMAN-TELLEZ:  By race or

 17   ethnicity.

 18                MS. GONSKI:  Okay.  And is that the total

 19   electorate number of registered voters or number of

 20   registers Dems or all of them?

 21                MS. HARTMAN-TELLEZ:  For both registered

 22   Democrats and the electorate as a whole.  So registered

 23   voters and registered Democrats.

 24                MS. GONSKI:  Thank you.

 25                MS. HARTMAN-TELLEZ:  And I would just
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  1   like to state for the record that I don't expect this

  2   to be treated as a memory test.  However, this was

  3   within one of the items noticed on the 30(b)(6) notice.

  4                And Ms. Tameron has said that she is

  5   prepared to testify about that item and, therefore, we

  6   expect that we will get that information before the

  7   close of this 30(b)(6) deposition.

  8                MS. AGNE:  Join in that expectation.

  9                MS. HARTMAN-TELLEZ:  And, Sarah, just to

 10   add to your list, if you have information regarding the

 11   race and ethnicity of those who voted by early ballot

 12   and those who voted at the polls for both registered

 13   Democrats and the electorate as a whole.

 14                MS. GONSKI:  I'll write that down.  Thank

 15   you.

 16   BY MS. HARTMAN-TELLEZ:

 17      Q.    So apart from sort of knowing the actual

 18   demographic numbers that you will be attempting to

 19   obtain for us, do you have any perception about

 20   minority voter turnout in the 2016 election?

 21      A.    Perception?

 22      Q.    Or information about the turnout of minority

 23   voters in the 2016 election?

 24                MS. CALLAIS:  Objection; form.

 25                THE WITNESS:  Well, it was higher than
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  1   previous years.

  2   BY MS. HARTMAN-TELLEZ:

  3      Q.    Okay.  So you do have some information.  You

  4   have information about minority turnout for 2016?

  5                MS. CALLAIS:  Objection; form.

  6                THE WITNESS:  I've seen it, yes.

  7   BY MS. HARTMAN-TELLEZ:

  8      Q.    And I'm --

  9      A.    I don't have the specifics for you.

 10      Q.    Okay.  That's fine.  And I am speaking

 11   specifically about Arizona.

 12      A.    Uh-huh.

 13      Q.    So you have information about minority voter

 14   turnout --

 15                MS. CALLAIS:  Objection; form.

 16   BY MS. HARTMAN-TELLEZ:

 17      Q.    -- in Arizona?

 18      A.    In particular, with regard to Latino vote, we

 19   know that it is not only 2006, but in previous

 20   elections it has always up-ticked.  So I know it has

 21   risen because it has not dropped off.

 22      Q.    Okay.  So each election, each general election

 23   from 2006 forward, Latino participation in the election

 24   has increased?

 25      A.    Yes.
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  1      Q.    And it's your belief that Latino participation

  2   in the 2016 election --

  3      A.    Increased.

  4      Q.    -- was greater than 2014?

  5      A.    Correct.  Most participation in 2016 was

  6   greater than 2014, because 2014 was the worst turnout

  7   in Arizona history.

  8      Q.    Right.  And I'm glad that you pointed that

  9   out.

 10            When comparing elections, does it make sense

 11   to compare Presidential election to Presidential

 12   election?

 13      A.    Yes.

 14      Q.    And midterm election to midterm election?

 15      A.    Yes.

 16      Q.    So let me ask a slightly different question

 17   than the last one I asked.

 18            Is it your understanding that Latino

 19   participation in the 2016 election was greater than the

 20   Latino participation in the 2012 election?

 21      A.    Yes.

 22      Q.    And do you have -- do you know about

 23   participation by other minority groups in the 2016

 24   election versus previous elections?

 25                MS. CALLAIS:  Objection; form.
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  1                MR. LA RUE:  Before you break --

  2                MS. HARTMAN-TELLEZ:  Oh, wait.  Sorry.

  3                MR. LA RUE:  I don't know if you want to

  4   or not, but here was her question.  Here was her

  5   answer.  You might want to...

  6                MS. HARTMAN-TELLEZ:  Sure.

  7                Let me clarify something from a little

  8   bit earlier.

  9   BY MS. HARTMAN-TELLEZ:

 10      Q.    Previously I asked you whether you knew

 11   whether early voting had increased, and I believe you

 12   responded yes.

 13      A.    I believe I did, yes.

 14      Q.    So you know whether it has increased.  Has it

 15   increased?

 16      A.    Early balloting?

 17      Q.    Use of early voting, yes.

 18      A.    Yes.

 19                MS. HARTMAN-TELLEZ:  Thank you.

 20                All right.  So we can go off the record.

 21                (A recess was taken from 12:02 p.m. to

 22   1:07.)

 23                MS. HARTMAN-TELLEZ:  Back on the record.

 24   BY MS. HARTMAN-TELLEZ:

 25      Q.    Welcome back.
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  1            Before we dive in, were you able to obtain any

  2   information over the break that we had previously

  3   discussed?

  4                MS. CALLAIS:  So Ms. Tameron has

  5   refreshed her memory on what the Party's knowledge is

  6   of demographics.  If you want to go through your

  7   questions --

  8                MS. HARTMAN-TELLEZ:  Sure.

  9                MS. CALLAIS:  I do want to reiterate it's

 10   not a memory test.  So to the extent you're asking for

 11   super specific information, she will answer it to the

 12   best of her ability.

 13   BY MS. HARTMAN-TELLEZ:

 14      Q.    So starting with the membership of the Arizona

 15   Democratic Party, do you know how many of your members

 16   are Hispanic or Latino?

 17      A.    Based upon our best assumption, approximately

 18   26, 27 percent of registered Democrats are Latino.

 19      Q.    Okay.  And that's based on the voter

 20   information that you receive from the counties with

 21   which you do modeling that takes into account census

 22   data and surname; is that correct?

 23      A.    Correct.

 24      Q.    And what about African-American voters?  How

 25   many?
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  1      A.    It's approximately 5 percent registered

  2   Democrats.

  3      Q.    And how many -- or what percentage of

  4   registered Democrats are Native American voters?

  5      A.    That information we don't have specific to

  6   Native Americans.

  7      Q.    Okay.  Do you have information regarding Asian

  8   or Pacific Islander?

  9      A.    It's about 1-and-a-half percent.

 10      Q.    1-and-a-half percent of registered Democrats

 11   are --

 12      A.    Yes.

 13      Q.    -- Asian-Pacific Islander?

 14            And do you know what the percentage is of

 15   registered Democrats who are white?

 16      A.    I think it was about 70, 68 to 70 percent.

 17   Yeah, actually, I'm going to say it's in the 60s.  It

 18   did not reach 70.  So high 60s.  So 68 is a good

 19   approximation.

 20      Q.    Yeah.  The numbers would not add up if it --

 21      A.    Yeah.

 22      Q.    -- were 70.

 23      A.    I majored in political science, not math.

 24      Q.    Did you take any statistics courses as a

 25   political science major?
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  1      A.    Unfortunately, you have to, to get your degree

  2   from ASU.  I passed.  I'll just say that.

  3      Q.    I won't make you tell me anything more.

  4            Do you have information on registered

  5   Democrats that claim two or more races?

  6      A.    No, we don't.

  7      Q.    Were you able to obtain information about the

  8   primary language spoken by registered Democrats?

  9      A.    We don't have --

 10                MS. CALLAIS:  Objection; form.

 11                THE WITNESS:  We don't have that

 12   information.  It's really what is obtained through

 13   volunteers, if they encounter someone who does not

 14   speak a language.  And it's less than 1 percent that we

 15   have noted.

 16   BY MS. HARTMAN-TELLEZ:

 17      Q.    Less than 1 percent whose primary language is

 18   not English?

 19      A.    Correct.  It's specific to Spanish speakers.

 20      Q.    So do you have information about voters whose

 21   primary language is Navajo?

 22      A.    No.

 23                MS. CALLAIS:  Objection to form.

 24   BY MS. HARTMAN-TELLEZ:

 25      Q.    Any other Native American language?  Do you
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  1   have information about voters whose primary language is

  2   another Native American language?

  3                MS. CALLAIS:  Same objection.

  4                THE WITNESS:  No.  It's not something we

  5   track.

  6   BY MS. HARTMAN-TELLEZ:

  7      Q.    Were you able to obtain information regarding

  8   the demographics of the electorate at large, so all

  9   registered voters within Arizona?

 10      A.    Yes.

 11      Q.    Okay.  So for all registered voters, do you

 12   know what percentage of them are Hispanic or Latino?

 13      A.    Approximately 17 percent.

 14      Q.    And for all registered voters in Arizona,

 15   what -- do you have information about what percentage

 16   of them are African-American?

 17      A.    I believe it was about 3 percent in which we

 18   had.

 19      Q.    Do you have information about Native American

 20   voters?

 21      A.    No.

 22                MS. CALLAIS:  Objection; form.

 23   BY MS. HARTMAN-TELLEZ:

 24      Q.    And do you know what the percentage of

 25   Asian-Pacific Islander voters are within the -- among

Case 2:16-cv-01065-DLR   Document 338-3   Filed 08/11/17   Page 27 of 83



5/10/2017 Alexis Tameron Kinsey 96

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   total registered voters?

  2      A.    It was less than 2 percent.

  3      Q.    And white voters among all registered voters,

  4   what percentage are they?

  5      A.    It was low 70s, I believe.

  6      Q.    Do you have information about the race of

  7   voters who are on the Permanent Early Voter List?

  8                MS. CALLAIS:  Objection.  Form.

  9                THE WITNESS:  Yes.  If your question is

 10   do -- based upon what we're able to extrapolate, yes,

 11   in terms of PEVL.

 12   BY MS. HARTMAN-TELLEZ:

 13      Q.    So of the -- I will ask it this way.  If it

 14   doesn't work, we'll try again.

 15            Of the registered Democrats who are on the

 16   Permanent Early Voter List, what percentage of those

 17   people are Latino?

 18      A.    I believe it was around 9 percent.

 19      Q.    9 percent?

 20      A.    Correct.

 21      Q.    And what percentage of registered Democrats on

 22   the Permanent Early Voter List are African-American?

 23      A.    It was less than -- it was about 2 percent.

 24      Q.    And what percent of Asian-Pacific Island -- or

 25   what percent of Democratic -- registered Democrats on

Case 2:16-cv-01065-DLR   Document 338-3   Filed 08/11/17   Page 28 of 83



5/10/2017 Alexis Tameron Kinsey 97

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   the Permanent Early Voter List are Asian-Pacific

  2   Islander?

  3      A.    It was less than -- it was less than 1

  4   percent.  It was slightly less than what was Democrats

  5   in general.

  6      Q.    And for registered Democrats on the Permanent

  7   Early Voter List, what percentage of those are white

  8   voters?

  9      A.    62, 63.

 10      Q.    And do you have information about Native

 11   American voters on the Permanent Early Voter List?

 12      A.    No.

 13                MS. CALLAIS:  Objection; form.

 14                (Exhibit No. 5 was marked for

 15   identification.)

 16   BY MS. HARTMAN-TELLEZ:

 17      Q.    The court reporter has handed you a document

 18   that is marked as Exhibit 5 to your deposition.  This

 19   is the Declaration of Sheila Healy in Support of

 20   Plaintiffs' Reply in Support of their Motion for

 21   Preliminary Injunction of H.B. 2023.

 22            Have you seen in document before?

 23      A.    I believe I have.

 24      Q.    Who's Sheila Healy?

 25      A.    Former executive director of the Arizona
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  1      A.    No, I do not.

  2      Q.    Has the Party received complaints from voters

  3   who cast an out-of-precinct provisional ballot that was

  4   not counted?

  5      A.    Yes.

  6                MS. CALLAIS:  Objection; form.

  7   BY MS. HARTMAN-TELLEZ:

  8      Q.    Do you know how many complaints?

  9      A.    No.  I would -- no, I don't, not specifically,

 10   other than what has been provided.

 11      Q.    And when you say "what has been provided," you

 12   mean what has been disclosed --

 13      A.    Correct.

 14      Q.    -- in this litigation?

 15      A.    Correct.

 16      Q.    So the declarations from voters who said that

 17   they voted out-of-precinct that were submitted in this

 18   case?

 19      A.    In terms of specific instances, yes.

 20      Q.    Any other information that you believe has

 21   been provided in this lawsuit that wasn't in the

 22   declarations?

 23                MS. CALLAIS:  Objection; form.

 24   BY MS. HARTMAN-TELLEZ:

 25      Q.    About out-of-precinct provisional ballot
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  1   voters?

  2      A.    I don't believe so.  And specific to 2016, I'm

  3   sure that Spencer would have more specific information

  4   since he was fielding the incoming.

  5      Q.    Do you know if the Party received any

  6   complaints about -- from voters who went to the wrong

  7   precinct on Election Day?  You received the complaint

  8   on Election Day?

  9                MS. CALLAIS:  Objection; form.

 10                THE WITNESS:  Yes.

 11   BY MS. HARTMAN-TELLEZ:

 12      Q.    The Party did receive complaints on Election

 13   Day from voters who went to the wrong polling place?

 14                MS. CALLAIS:  Objection; form.

 15                THE WITNESS:  People who went to -- yes,

 16   who either went to a wrong polling place, thought they

 17   went to a correct polling place, but were informed

 18   otherwise.

 19   BY MS. HARTMAN-TELLEZ:

 20      Q.    What did the Party do in response to those

 21   complaints?

 22      A.    They would have forwarded them through our

 23   voter-protection efforts.

 24            So, again, that is something that Spencer

 25   could speak more specifically to as to process.
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  1      Q.    Does the Party offer to provide transportation

  2   from the wrong polling place to the correct polling

  3   place to a voter, if the voter contacts the Party and

  4   says:  They told me I'm at the wrong polling place.  I

  5   need to go to another polling place; I don't have a

  6   ride?

  7      A.    With regard to 2016, Spencer would know more

  8   specifically.

  9      Q.    Do you have any knowledge of that in previous

 10   elections?

 11      A.    I don't -- we didn't track who had requested,

 12   if they did, so we don't have that information.

 13      Q.    Do you recall receiving complaints from voters

 14   after Election Day who cast an out-of-precinct

 15   provisional ballot that was not counted?

 16                MS. CALLAIS:  Objection; form.

 17                THE WITNESS:  I believe the Party did

 18   receive concerns about whether or not their ballot was

 19   cast -- or counted.

 20   BY MS. HARTMAN-TELLEZ:

 21      Q.    And what did the Party tell those voters?

 22      A.    To contact the county recorder's office.

 23      Q.    If you could take a look at Exhibit 5 again,

 24   paragraph 10.  I'll just read this brief one.

 25            "In addition, ballot collection fosters
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  1      Q.    Was there any training provided by any of the

  2   campaigns in ballot collection?

  3      A.    I don't recall.  I would not have -- I was

  4   doing -- in my volunteer capacity, I was not in a voter

  5   protection type of role, no.

  6      Q.    You weren't supervising ballot collection for

  7   the campaigns?

  8      A.    No.

  9      Q.    Do you recall the campaigns having policies

 10   and procedures related to ballot collection?

 11      A.    I don't recall.

 12      Q.    Do you recall them retaining any chain of

 13   custody information?

 14      A.    Not that I'm aware of.

 15                MS. CALLAIS:  Object to form.

 16   BY MS. AGNE:

 17      Q.    Do you recall the campaigns targeting specific

 18   communities in ballot collection?

 19      A.    Yes.

 20      Q.    What specific communities would they target?

 21      A.    Low-efficacy minority precincts.

 22      Q.    And was this all of the prior campaigns you

 23   volunteered with?

 24      A.    For the most part, yes.

 25      Q.    Has the Party done any studies as to any
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  1   change in voting patterns or vote count after HB 2023

  2   took effect?

  3                MS. CALLAIS:  Sara, I'm just going to

  4   clarify.  Again, you're switching back to 30(b)(6)?

  5                MS. AGNE:  Yes.

  6                THE WITNESS:  No.

  7   BY MS. AGNE:

  8      Q.    Do you know if the Democratic National

  9   Committee has done any studies to that effect?

 10      A.    I don't know.

 11      Q.    What about the Democratic Senatorial Campaign

 12   Committee?

 13      A.    I wouldn't know.

 14      Q.    HB 2023 taking effect doesn't prohibit the

 15   Party from driving voters to the polls?

 16      A.    No.

 17      Q.    Or escorting voters to the mailboxes?

 18                MS. CALLAIS:  Objection; form.

 19                THE WITNESS:  Escorting folks to the

 20   mailboxes?

 21   BY MS. AGNE:

 22      Q.    Correct.

 23      A.    No.

 24      Q.    And HB 2023 doesn't prohibit the Party from

 25   informing voters as to their correct polling place?
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number of Native American voters, the number of African American voters, the number 

of Asian/Pacific Islander voters, the number of Caucasian voters, and the number of 

voters of any other race.  

 RESPONSE TO INTERROGATORY NO. 3: In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory to the extent that it seeks 

information that falls within any relevant privilege (including, without limitation, the 

attorney-client privilege and the First Amendment privilege) and/or the work-product 

doctrine. Subject to, expressly reserving, and without waiving these general and specific 

objections, Plaintiffs respond as follows: 

 ADP: ADP did not keep records of the race or ethnicity of any voter referenced in 

Interrogatory No. 2.   

 DNC: The DNC is not aware of any information responsive to this interrogatory. 

See Response to Interrogatory No. 2. 

 DSCC: The DSCC has no information responsive to this interrogatory. See 

Response to Interrogatory No. 2. 

 INTERROGATORY NO. 4: Referring to the voters referenced in Interrogatory No. 

2, what instructions, guidance, or advice did you provide them?  

 RESPONSE TO INTERROGATORY NO. 4. In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory to the extent that it seeks 

information that falls within any relevant privilege (including, without limitation, the 

attorney-client privilege and the First Amendment privilege) and/or the work-product 

doctrine. Subject to, expressly reserving, and without waiving these general and specific 

objections, Plaintiffs respond as follows: 

 ADP: Voters who attempted to give ADP canvassers their ballots were informed 

that ADP volunteers could not collect their ballots as a result of H.B. 2023. These voters 

were then instructed to mail their early ballot to the county recorder’s office and/or to 

deliver it in person to the office, an early voting location, or a polling location on Election 
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Day. Voters who could not vote via either method were informed of the exceptions to H.B. 

2023 and were encouraged to find a family member, household member, or formal 

caregiver who may be willing to drop off their ballot in person. Voters who indicated that 

they had transportation or mobility issues were instructed to either mail their early voted 

ballot and/or to call the county recorder’s office for assistance. Voters needing 

transportation were also referred to ADP’s ride to the polls program or the Arizona Center 

for Disability Law. ADP suggested to voters that their ballot be mailed by no later than 

October 31, 2016, to ensure that ballots were received by 7:00 p.m. on Election Day. 

 DNC: The DNC is not aware of any information responsive to this interrogatory. 

See Response to Interrogatory No. 2. If any voters did contact the DNC, they would have 

been instructed to contact ADP for information on how to return their early ballot.  

 DSCC: The DSCC has no information responsive to this interrogatory. See 

response to Interrogatory No. 2. 

 INTERROGATORY NO. 5: During the approximately twenty-four hours on 

November 4 and 5 when enforcement of H.B. 2023 was enjoined, what steps did you take 

to collect ballots?  

 RESPONSE TO INTERROGATORY NO. 5: In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory for lack of foundation. 

Enforcement of H.B. 2023 was in fact enjoined for approximately 20 hours. Plaintiffs 

further object to this interrogatory to the extent that it seeks information that falls within 

any relevant privilege (including, without limitation, the attorney-client privilege and the 

First Amendment privilege) and/or the work-product doctrine. Subject to, expressly 

reserving, and without waiving these general and specific objections, Plaintiffs respond as 

follows: 

 ADP: The Ninth Circuit enjoined the implementation of H.B. 2023 at 

approximately 12 p.m. on Friday, November 4, 2016. After the injunction was issued, 

ADP began working to create guidelines for field staff and get-out-the-vote volunteers to 
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follow when collecting ballots. All staff was alerted that, while they could collect ballots, 

there would be no systematic collection of ballots until guidelines were in place so that 

ADP could ensure that all ballots would be handled appropriately. ADP anticipated that it 

would begin with full-scale collection on Saturday, November 5, 2016, once its guidelines 

were in place and staff and volunteers had been trained. On Saturday, November 5, 2016, 

at approximately 8 a.m., before such full-scale collection was able to begin, the United 

States Supreme Court stayed the Ninth Circuit’s injunction. ADP’s understanding, 

however, is that some of its volunteers and/or staff collected ballots in their individual 

capacities.  

 DNC: The DNC did not collect any ballots during the period of time when the 

Ninth Circuit’s injunction of H.B. 2023 was in place.  

 DSCC: The DSCC did not collect any ballots during the period of time when the 

Ninth Circuit’s injunction of H.B. 2023 was in place.  

 INTERROGATORY NO. 6: During the time period referred to in Interrogatory No. 

5, how many ballots did you collect? If you do not know the exact number, please provide 

the approximate number, and so indicate. 

 RESPONSE TO INTERROGATORY NO. 6: In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory to the extent that it seeks 

information that falls within any relevant privilege (including, without limitation, the 

attorney-client privilege and the First Amendment privilege) and/or the work-product 

doctrine. Subject to, expressly reserving, and without waiving these general and specific 

objections, Plaintiffs respond as follows: 

 ADP: As explained in the response to Interrogatory Number 5, as an organization 

ADP did not engage in the organized collection of ballots during the period when H.B. 

2023 was enjoined. ADP does not know the exact number of ballots that its staffers and/or 

volunteers collected during this time period, but its understanding is that its staffers and/or 

volunteers collected approximately two dozen ballots.   
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 DNC: As explained in the response to Interrogatory Number 5, the DNC did not 

collect ballots during the period of time in which H.B. 2023 was enjoined..  

 DSCC: As explained in response to Interrogatory Number 5, the DSCC did not 

collect ballots during the period of time in which H.B. 2023 was enjoined. 

 INTERROGATORY NO. 7: Concerning your response to Interrogatory No. 5, 

please identify the race or ethnicity of voters you collected ballots from, including the 

number of Latino/a voters, the number of Native American voters, the number of African 

American voters, the number of Asian/Pacific Islander voters, the number of Caucasian 

voters, and the number of voters of any other race. If you do not know the exact numbers, 

please provide approximate numbers, and so indicate.  

 RESPONSE TO INTERROGATORY NO. 7: In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory to the extent that it seeks 

information that falls within any relevant privilege (including, without limitation, the 

attorney-client privilege and the First Amendment privilege) and/or the work-product 

doctrine. Subject to, expressly reserving, and without waiving these general and specific 

objections, Plaintiffs respond as follows: 

 ADP: As explained in the response to Interrogatory Number 5, as an organization 

ADP did not engage in the organized collection of ballots during the period when H.B. 

2023 was enjoined, but ADP is aware that some of its staffers and/or volunteers may have 

collected approximately two dozen. ADP is generally not aware of the race or ethnicity of 

the individuals from whom these ballots were collected.  

  DNC: As explained in the response to Interrogatory Number 5, the DNC did not 

collect ballots during the time period in which H.B. 2023 was enjoined.  

 DSCC: As explained in response to Interrogatory Number 5, the DSCC did not 

collect ballots during the time period in which H.B. 2023 was enjoined.  

 INTERROGATORY NO. 8: During the time period referred to in Interrogatory No. 

5, did you in any way provide guidance to, or assist, other organizations or persons with 
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their ballot collection efforts? If so, what guidance or assistance did you provide, and to 

which organizations or persons?  

 RESPONSE TO INTERROGATORY NO. 8: In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory to the extent that it seeks 

information that falls within any relevant privilege (including, without limitation, the 

attorney-client privilege and the First Amendment privilege) and/or the work-product 

doctrine. Subject to, expressly reserving, and without waiving these general and specific 

objections, Plaintiffs respond as follows: 

 ADP: No. 

 DNC: No. 

 DSCC: No. 

 INTERROGATORY NO. 9: For each Primary and General Election in Arizona 

since 2004, what steps did you take to educate voters about the importance of voting in 

their assigned precinct?  

 RESPONSE TO INTERROGATORY NO. 9: In addition to the general 

objections set forth above, Plaintiffs object to this interrogatory as overly broad and 

disproportionate to the needs of the case. Plaintiffs further object to the extent that this 

interrogatory seeks information that falls within any relevant privilege (including, without 

limitation, the attorney-client privilege and the First Amendment privilege) and the work-

product doctrine. Subject to, expressly reserving, and without waiving these general and 

specific objections, Plaintiffs respond as follows: 

 ADP: Since at least 2004, in each Primary and General Election in Arizona, ADP 

has taken a variety of steps to educate voters about the importance of voting in their 

assigned precinct. In particular, ADP trains staff and volunteers to direct voters to their 

correct polling location in their door-to-door canvassing interactions and direct calls to 

voters. Staff and volunteers are often provided with door hangers, leaflets, and other 

materials that also provide such information to voters. In addition, all ADP hotline 
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  1      A.    I personally wasn't charged with the ADP's

  2   Facebook account.  I do recall posting on my personal

  3   Facebook page such information.

  4      Q.    As a 30(b)(6) witness, do you recall reviewing

  5   any posts instructing people to return their ballots?

  6      A.    Most likely.

  7      Q.    In your capacity as a 30(b)(6) witness, do you

  8   recall reviewing any posts explaining the exceptions to

  9   HB 2023?

 10      A.    To whom?

 11      Q.    Any social media posts to the public

 12   generally?

 13      A.    I don't recall.

 14      Q.    Who would be the best person at ADP to ask

 15   about their social media posts?

 16      A.    I think you could have asked Alexis about it

 17   or, you know, Enrique is in charge of communications.

 18   At least he was during the election.

 19      Q.    I will have you turn to page No. 4, ADP's

 20   response to Interrogatory No. 2.  Beginning on line 24

 21   it says: (As read) ADP has not specifically tracked

 22   whether (or how many) voters were unable to return

 23   their ballots because of 2023.

 24            Is that correct?

 25      A.    Where are we?  I'm sorry.
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  1      Q.    If you begin at line 24.

  2      A.    Yes.

  3      Q.    Did I read that correctly?  Do you need me to

  4   reread it?

  5      A.    No, I don't need you to reread it.  I can read

  6   it.  That's true.

  7      Q.    Okay.  The next sentence is that "ADP's

  8   understanding is that some voters attempted to hand

  9   their early voted ballots to volunteers during

 10   door-to-door canvasses."

 11            How did ADP come to know that voters were

 12   attempting to hand in their early ballots if they kept

 13   no records?  This is as a 30(b)(6) witness.

 14      A.    Sure.

 15                MR. BARR:  Object as to form.

 16                Go ahead and answer.

 17                THE WITNESS:  The question is how did ADP

 18   know that there were people that attempted to return

 19   their ballots to them?

 20   BY MS. KARLSON:

 21      Q.    Correct.

 22      A.    I think there's two different issues here.

 23   The first sentence relates to people who were unable to

 24   return them, and the second sentence relates to people

 25   who attempted to give them their ballots.
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  1      Q.    Okay.  So were there records kept?  And did

  2   ADP keep records about people who attempted to turn in

  3   their ballots during door-to-door canvasses?

  4      A.    Not that I'm aware of.

  5      Q.    So the question remains.  In your role as a

  6   30(b)(6) witness, do you know how ADP knows that voters

  7   attempted to hand in their early-voted ballots to

  8   volunteers during canvassing in 2016?

  9      A.    I don't have direct knowledge as to how --

 10   that information, but I could certainly speculate.

 11      Q.    Who would know?

 12      A.    It would just be that it was reported:

 13   Someone tried to give me their ballot, and I told them

 14   I couldn't -- couldn't take it.

 15      Q.    Do you have any idea about how many people

 16   attempted to turn in their ballots?

 17      A.    No.  Wait.  Sorry.

 18            How many people attempted to turn in their

 19   ballots in that method?

 20      Q.    Correct.

 21      A.    No.

 22      Q.    Did ADP track how many people attempted to

 23   turn in their ballots in that method?

 24      A.    Not that I'm aware of.

 25      Q.    Turn to page No. 8.  At the very top of the
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  1      Q.    As voter protection director, are you involved

  2   in that tracking?

  3      A.    How do you mean?

  4      Q.    Do you -- did you train any volunteers as to

  5   how to properly track voter contacts?

  6      A.    That was not my role.

  7      Q.    Did you have to personally track voter

  8   contacts?

  9      A.    Well, I should clarify.  Which contacts?

 10      Q.    Any contacts.  And if the answer is yes, then

 11   what type of contacts?

 12      A.    Yes, I did.  To the extent there were

 13   questions about, like, voting procedures I would have

 14   been responsible for that, those contacts.

 15      Q.    And did you track those?

 16      A.    Yes.  To the best of my ability.  The

 17   extent -- an election season, I think it's fair to say,

 18   it's hectic.

 19      Q.    I think all election lawyers can agree to

 20   that, particularly 2016.

 21            Did you keep any records of voters who

 22   informed ADP that they were unable to return their

 23   ballots because of HB 2023?

 24      A.    It's possible there's some records, but it

 25   wouldn't be specific to HB 2023.
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  1      Q.    When you say it wouldn't be specific as to

  2   HB 2023, do you mean that because the voter would be

  3   unlikely to specifically say "I can't return my ballot

  4   because of 2023," or would it be because there might be

  5   other reasons that a voter might not turn in their

  6   ballot?

  7      A.    If I understand --

  8                MR. BARR:  Yeah.  Objection as to form.

  9                Go ahead and answer.

 10                THE WITNESS:  If I understand you

 11   correctly, I think it's both.

 12   BY MS. KARLSON:

 13      Q.    Did ADP keep any records of voters who

 14   informed the Party that it would be difficult for them

 15   to vote their early ballot because of the ban on ballot

 16   collection?

 17      A.    Records of voters who contacted the Party to

 18   let us know that it would be difficult for them to turn

 19   in their ballot?

 20      Q.    Correct.

 21      A.    It's possible.

 22      Q.    Do you have records of voters who contacted

 23   the Party asking to have their ballots collected?

 24      A.    That's also possible.

 25      Q.    Do you know who would be able to provide us
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  1   with that information, if it exists?

  2      A.    Who has...

  3      Q.    Of voters who have contacted the Party to say

  4   "I can't vote without having my ballot collected" or "I

  5   want my ballot collected"?

  6                MR. BARR:  Object to foundation.

  7                Go ahead and answer.

  8                THE WITNESS:  Well, the question is who

  9   would have that information?

 10   BY MS. KARLSON:

 11      Q.    Correct.

 12      A.    It could be ascertained, but I don't know -- I

 13   mean, anyone who had access to the records could

 14   ascertain that information.

 15      Q.    Who would be the best person to ask for that

 16   information?

 17      A.    You could ask me, I guess.  But my

 18   understanding is a privilege has been asserted as to

 19   those records.

 20      Q.    Well, I am asking you that question, if you

 21   know whether or not the state kept -- or the state

 22   Party kept those records.

 23            Are you saying that they do keep those

 24   records, and you're asserting a privilege?

 25      A.    I'm not asserting a privilege.
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  1                MS. KARLSON:  Let's go off the record.

  2   This is getting confusing.

  3                MR. BARR:  Yeah.

  4                (A recess was taken from 11:43 a.m. to

  5   11:57 a.m.)

  6                MS. KARLSON:  Back on the record.

  7   BY MS. KARLSON:

  8      Q.    So before we went to break, the question was

  9   whether the ADP has tracked voters who communicated to

 10   the party that they couldn't vote due to the ban on

 11   ballot collection or they requested their ballots be

 12   collected.

 13            Does that Party record that information?

 14      A.    So just to clarify that testimony.  To the

 15   extent someone may have, if someone did contact the

 16   Party with those issues, I don't know.  I don't have

 17   direct knowledge of people calling in.  We didn't track

 18   specifically that issue.

 19            What we tracked was contacts with voters who

 20   called in about questions.

 21      Q.    Okay.  So when you say you --

 22      A.    I track, record whatever.

 23      Q.    So what type of information then were you

 24   recording?  Was it just the fact that there was a phone

 25   call or an e-mail or some kind contact, or was there
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  1   additional information that was recorded?

  2      A.    It depends on the call.

  3      Q.    So were there any policies regarding what type

  4   of information should be recorded?

  5      A.    Depends on what call you're referring to.

  6      Q.    Were there policies generally?

  7      A.    Again, more clarification.

  8            The calls that I had the most interaction with

  9   in my role as voter protection director were calls into

 10   the Voter Protection Hotline.

 11      Q.    Okay.  Who at the Party would best be situated

 12   to speak about what type of information was collected

 13   when a voter contacted ADP regarding ballot collection?

 14      A.    I mean --

 15      Q.    Either a request for a ballot collection or

 16   voicing a difficulty mailing in their vote?

 17      A.    Again, there's field offices.  I mean, I don't

 18   know who you're talking about getting contacted.

 19   You're talking about people on the street, when they

 20   were like registering people?  You know, what contacts?

 21      Q.    People contacting the state Party.  Who would

 22   be best situated to discuss direct contacts from voters

 23   regarding ballot collection to the state Party?

 24      A.    By what means?

 25      Q.    Via phone.
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  1      A.    Which phone number?

  2                MR. BARR:  Not the actual number.  I'm

  3   trying to short-circuit this.

  4                Go ahead.

  5                THE WITNESS:  If a person contacted, you

  6   know, a field office about those questions, I'm not --

  7   I have no knowledge or I don't think -- there wasn't

  8   any policy to track what those calls were about.  I

  9   think people just tried to answer those questions as

 10   they could, the best they could.

 11   BY MS. KARLSON:

 12      Q.    You keep bringing up field offices and my

 13   question continues to be about the state Party.

 14            Can you answer the question in regards to the

 15   state Party?  If there's any policy, if there's not a

 16   policy regarding what information to track if someone

 17   called up regarding ballot collection or to complain

 18   about the ban on ballot collection.

 19      A.    If they called you up to complain, just

 20   generally, I have no knowledge as to that being

 21   tracked.  If they called as to having difficulties

 22   voting, they would have been referred to the Voter

 23   Protection Hotline.

 24      Q.    So they would have been referred to you or

 25   someone working under you; correct?
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  1      A.    To the voter -- well, to whoever was answering

  2   the Voter Protection Hotline.

  3      Q.    But the Voter Protection Hotline is part of --

  4   was part of your -- the area you oversaw while you

  5   worked at the ADP; correct?

  6      A.    Yes.  I was charged with coordinating the

  7   Voter Protection Hotline in Arizona.

  8      Q.    To your knowledge, then, as ADP's voter

  9   protection director, did anyone who called the voter

 10   protection hot -- or when people called the Voter

 11   Protection Hotline regarding ballot collection, was

 12   that information tracked?

 13      A.    I don't know if -- I don't know if anyone did

 14   call about that issue or not.  That's why I just don't

 15   know what -- I don't have the specifics behind every

 16   call that was made.  I have no knowledge of a call

 17   specifically about that.

 18      Q.    Did you have a policy that if those calls were

 19   made that they should be tracked?

 20      A.    Which calls?  Which type of calls?

 21      Q.    Still regarding the ballot collection, whether

 22   or not -- you know, if someone couldn't vote because of

 23   ballot collection or if someone requested a --

 24   requested a ballot be collected?

 25      A.    There was nothing specific as to ballot
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  1   collection.  That would be probably considered a

  2   difficulty voting generally.

  3      Q.    But did you have -- so did you record

  4   instances of voter contact where they were reporting

  5   difficulty voting?

  6      A.    Yes.

  7      Q.    Where would that information be kept?

  8      A.    My understanding is that the information is

  9   kept by the National Party.

 10      Q.    How would it get from the state office to the

 11   National Party?

 12      A.    We were not using a system.  It was not ADP's

 13   system.

 14      Q.    So the tracking system that you were using,

 15   and I believe it's called the VAN, is a -- is part of a

 16   National Party, the DNC?

 17      A.    I don't have the specifics as to who owns the

 18   data, but it was certainly -- it was the -- yes, it

 19   wasn't ADP's system that we were tracking on.

 20      Q.    Do you know if it was -- it sounds like your

 21   presumption is that it was a tool provided by the DNC

 22   to the ADP?

 23                MR. BARR:  Object as to foundation.

 24                Go ahead and answer.

 25                THE WITNESS:  Yeah.  That's my
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  1   assumption, yes.

  2   BY MS. KARLSON:

  3      Q.    In your records of voters who contacted ADP to

  4   inform the ADP that they had difficulty voting, did you

  5   record the race, if it was somehow made known to you

  6   about the voter?

  7      A.    No.

  8      Q.    Other than Cara, can you recall any voter that

  9   told you they could not return their ballot due to the

 10   ban on ballot collection?

 11      A.    I recall a phone call with an individual

 12   who -- my recollection is he's -- it was a disabled

 13   individual.  Their ballot got returned to them as a

 14   mismatch, or some reason a ballot would get returned

 15   before the election and they had trouble getting it

 16   back.  But that's the best of my recollection.

 17      Q.    Do you know why Cara and her roommate needed

 18   ballot collection?

 19      A.    No.

 20      Q.    Do you know if there was an actual reason or

 21   if they were just doing it for convenience?

 22      A.    I believe it was for convenience, which I

 23   would classify as still an actual reason.

 24      Q.    So turning back to Exhibit No. 2.  Exhibit 1.

 25   Excuse me.  I need to mark these exhibits so that I
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  1      Q.    Does the ADP track the race of voters for just

  2   Democrats or for voters regardless of their party

  3   affiliation?

  4      A.    I don't know.

  5      Q.    Do you know if the number of Hispanic people

  6   using early voting has gone up or down since HB 2023

  7   was passed in 2016, in your capacity as a 30(b)(6)

  8   witness?

  9      A.    I don't know.

 10                MS. KARLSON:  I had like to mark this as

 11   Exhibit 4.

 12                (Exhibit No. 4 was marked for

 13   identification.)

 14   BY MS. KARLSON:

 15      Q.    You can take a minute to review.  This is an

 16   article that's from the Arizona Republic titled "What

 17   we know about Arizona early voting in 5 charts,"

 18   written by Ronald J. Hansen and published on

 19   November 2nd, 2016.

 20      A.    Do you want me to review the whole document?

 21      Q.    If you want.  I'm going to specifically ask

 22   questions about Nos. 1, 3, and 4.

 23      A.    Okay.

 24      Q.    Do you recognize this document?

 25      A.    I have never seen it.
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  1      Q.    The second paragraph says -- reports this

  2   information is data tabulated by the Arizona Democratic

  3   Party.  Do you have reason to dispute that?

  4      A.    No.  Nor do I have reason to confirm it.

  5      Q.    Do you know who would be able to confirm?

  6      A.    No.

  7      Q.    You don't know who would communicate this

  8   information to the press?

  9      A.    No.

 10      Q.    On the chart No. 1 it says:  By November 1st

 11   it appeared that there were 45 percent more ballots

 12   already received around the state than at the same time

 13   in 2012.

 14            Did I read that correctly?

 15      A.    Where are you?  Sorry.

 16      Q.    The second sentence in chart No. 1.

 17      A.    Oh, sorry.  On the chart.

 18      Q.    Did I read that correctly?

 19      A.    I believe so.

 20      Q.    Is that generally consistent with your

 21   knowledge as a 30(b)(6) deponent on this topic, that

 22   early voting actually went up from 2012 to 2016?

 23      A.    That is my understanding.

 24      Q.    Okay.  If you go to page No. 3.  If you look

 25   right under the advertisement it says "Four years ago
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  1   Republicans had a 10 percentage-point lead over

  2   Democrats in early balloting at the end of October.

  3   This year, that lead was 6 percentage points."

  4            Did I read that correctly?

  5      A.    Yes.

  6      Q.    Does that comport with your understanding of

  7   the trends in early voting as a 30(b)(6) deponent?

  8      A.    I don't know.  I don't have that knowledge.

  9      Q.    Who would have that knowledge?

 10      A.    Alexis could have that knowledge.  I don't

 11   know who has that knowledge.  Parties, as far as

 12   knowledge, is a very difficult thing because people

 13   come and go all the time so there's not a lot of

 14   institutional knowledge.  You're asking questions as it

 15   relates to institutions, like longitudinal.

 16      Q.    Yeah, I understand.

 17            Topic No. 4 talks about differences in early

 18   voting between 2016 and previous elections, so I am

 19   asking these questions that are -- you know, were

 20   properly noticed under 30(b)(6).  But if you don't

 21   know, I can't make you know so that's fine.

 22            If you turn to page 4.  Also on the chart "As

 23   of November 1st, the share of early balloting from

 24   voters with Hispanic surnames was nearly double the

 25   same time in 2012."
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  1            Did I read that correctly?

  2      A.    You read that correctly, yes.

  3      Q.    Does that comport with your understanding of

  4   early voting trends among Hispanic people in your role

  5   as a 30(b)(6) deponent?

  6      A.    Well, it doesn't say "Hispanic people."  It

  7   says people "with Hispanic surnames."  But I have no

  8   knowledge about the trends as relates to that.  I mean

  9   no knowledge prior to reading this.

 10      Q.    Does the ADP maintain a list of which voters

 11   participate in PEVL?

 12      A.    I believe so.

 13      Q.    Would your answer change if that was asked in

 14   your 30(b)(6) capacity?

 15      A.    That's still -- I believe they do.

 16      Q.    Do you know if the ADP maintains a list of --

 17   or maintains information on a PEVL voter's race?

 18      A.    I don't think they have a record specifically

 19   about PEVL and race, no.

 20      Q.    Could they have a record that, for example,

 21   John Smith was white and also a PEVL voter, or would

 22   those be in two separate records?

 23                MR. BARR:  Objection as to foundation.

 24                Go ahead and answer.

 25                THE WITNESS:  Yeah.  What records are we
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  1   document, we can see the e-mail that started the chain

  2   on the same date, November 29th, 2016.  And the subject

  3   line of your e-mail -- this one's yours -- "Provisional

  4   Ballot (B14)/polling place inquiry."

  5            And you write to Rey.  "I just spoke with

  6   Preston Randall Wagner.  His provisional ballot was not

  7   counted---B14."

  8            Did I read that correctly?

  9      A.    Yes.

 10      Q.    Are these the type of volunteer wrap-up

 11   inquiries you were engaging in --

 12      A.    That's correct.

 13      Q.    -- the last month of your work with the Party?

 14            Do you remember what B14 indicates?

 15      A.    In the context of this e-mail, my

 16   understanding is it's the provisional ballots that were

 17   thrown out for being at the wrong polling location.

 18      Q.    So this is an out-of-precinct provisional

 19   voter, to your understanding?

 20      A.    That's my understanding.

 21      Q.    And for the record, the Bates number on the

 22   bottom of this one is PLF00001070.

 23            If you'll look to the paragraph, it's the

 24   third paragraph down from the top of that second page.

 25   This is a response from Rey to you.
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  1            It reads "As for Mr. Wagner, he went to the

  2   wrong polling place for his current address.  We are

  3   certain had he checked the site on or before election

  4   day using his current address he would have been

  5   directed to his current polling place for his current

  6   address and we are absolute this would have been the

  7   case if he had used our 'Polling Place Locator' page.

  8   Additionally, new procedure had posted at each

  9   ePollbook signage that emphasized that your ballot will

 10   not count if you are at the wrong polling place."

 11            Did I read that correctly?

 12      A.    You did.

 13      Q.    Is that your understanding of what occurred

 14   with the November 2016 elections in Maricopa County?

 15      A.    No.

 16      Q.    How does your understanding differ?

 17      A.    Significantly.

 18      Q.    Do you have any specifics?

 19      A.    Yes.  Upon speaking to a number of voters,

 20   Mr. Wagner being one of them, it became clear to me

 21   that the poll workers -- there was significant

 22   confusion among poll workers on instructing voters as

 23   to where the proper polling location is to vote,

 24   especially concerning voters who had moved since

 25   registration.
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  1            So oftentimes these voters would come with a

  2   voter registration card indicating they were registered

  3   at this address.  They would say, If I moved, where

  4   should I vote?  And sometimes the poll workers would

  5   give them the proper information and sometimes they

  6   would give them the incorrect information.

  7            And, unfortunately, Mr. Wagner, who I believe

  8   is a Republican, was given incorrect information and

  9   was assured that his ballot would count at this

 10   location.  And, obviously, the result was not to his

 11   liking.  He was very upset when I spoke to him, and I

 12   think reasonably so.  And this was not an isolated

 13   event.

 14            I think that the signage, while perhaps put

 15   out there with good intentions, combined with poor

 16   poll-worker training created a lot of confusion and, I

 17   think, suppressed the vote.  And I think that's why we

 18   saw a decrease in out-of-precinct provisional ballots,

 19   because poll workers said, No, your ballot is not going

 20   to count.  And then they would go somewhere else and

 21   they would say the ballot is not going to count.  I

 22   heard that, because the poll workers didn't know where

 23   they should properly vote after having moved.

 24      Q.    Who did you hear that from?

 25      A.    Voters.
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From: LeapFILE
To: Callais, Amanda R. (WDC)
Subject: ADP, et al. v. AZ SOS, et al. --- Plaintiffs" Sixth Production [NEW TRANSFER CONFIRMATION]
Date: Friday, May 19, 2017 2:24:54 PM

*** Please do not reply to this email. This email is for notification only.***

New Transfer Confirmation

The new transfer is ready for download. A secure download link has been emailed to each recipient. If a recipient
does not get the email, give them the download instructions (below) by phone or email.

Download Instructions

Download instructions for bspiva@perkinscoie.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter bspiva@perkinscoie.com for email
4. Enter obh-y11-upz for tracking code

Download instructions for bwjohnson@swlaw.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter bwjohnson@swlaw.com for email
4. Enter 60n-sgv-3n7 for tracking code

Download instructions for cahler@swlaw.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter cahler@swlaw.com for email
4. Enter sap-vpl-g9z for tracking code

Download instructions for efrost@perkinscoie.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter efrost@perkinscoie.com for email
4. Enter kq8-i2m-ptb for tracking code

Download instructions for jisaacs@swlaw.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter jisaacs@swlaw.com for email
4. Enter k4u-yo5-4zb for tracking code

Download instructions for jkaul@perkinscoie.com:
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1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter jkaul@perkinscoie.com for email
4. Enter a6h-0lj-pqn for tracking code

Download instructions for Joseph.LaRue@azag.gov:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter Joseph.LaRue@azag.gov for email
4. Enter hbl-1sg-mew for tracking code

Download instructions for kara.karlson@azag.gov:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter kara.karlson@azag.gov for email
4. Enter 0qm-wlm-yav for tracking code

Download instructions for karen.hartman@azag.gov:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter karen.hartman@azag.gov for email
4. Enter w58-mor-gno for tracking code

Download instructions for sagne@swlaw.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter sagne@swlaw.com for email
4. Enter xl9-jxw-tvo for tracking code

Download instructions for sgonski@perkinscoie.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter sgonski@perkinscoie.com for email
4. Enter 6xz-fdb-yl6 for tracking code

Download instructions for tim@timlasota.com:

1. Go to http://perkinscoie.leapfile.net
2. Click Secure Download
3. Enter tim@timlasota.com for email
4. Enter 5yv-sas-etf for tracking code

Transfer Details
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Use this link to get the latest transfer status: https://secure.leapfile.com/fts/app/transfers/Transfer.jsp?
oid=ff8080815bb3c0d3015c21ec928031a6

To
bspiva@perkinscoie.com; bwjohnson@swlaw.com; cahler@swlaw.com; efrost@perkinscoie.com;
jisaacs@swlaw.com; jkaul@perkinscoie.com; Joseph.LaRue@azag.gov; kara.karlson@azag.gov;
karen.hartman@azag.gov; sagne@swlaw.com; sgonski@perkinscoie.com; tim@timlasota.com

From ACallais@perkinscoie.com

Subject ADP, et al. v. AZ SOS, et al. --- Plaintiffs' Sixth Production

Message Sara,

In response to the issues raised during the May 15, 2017 meet-and-confer, and, as explained
in Plaintiffs' May 17, 2017 email, subject to, and without waiving any applicable privileges or
protections, included in this transfer are the documents that were attached to Ms. Gillespie’s
email to Ms. Gonski, and the PDF that Ms. Tameron reviewed during the lunch break of her
deposition that contained the data described in her testimony.

A follow-up email with the applicable password information will follow.

Best,

Amanda

Available
Files

Electorate Breakdown.pdf 118.344 KB

PLF006.hc 5 MB

Expiration June 02, 2017 02:24 PM
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From: Callais, Amanda R. (WDC)
To: Kaul, Joshua L. (MSN); Agne, Sara; Gonski, Sarah R. (PHX); Spiva, Bruce V. (WDC); Frost, Elisabeth C. (WDC)
Cc: "Karlson, Kara"; Johnson, Brett W. (PHX); Isaacs, Joy; Hartman-Tellez, Karen; La Rue, Joseph; Hobbs, Tracy
Subject: RE: ADP, et al. v. Reagan, et al. - meet-and-confer telephone conference
Date: Friday, May 19, 2017 2:25:00 PM
Attachments: image001.png

Sara,
 
Below is the password for the documents produced via LeapFile:
 
k0!4QXY8jP4K
 
As noted, these documents have been produced subject to and without waiving any applicable privileges
or protections.
 
Best,
 
 
Amanda Callais | Associate | 202.654.6396
 
From: Kaul, Joshua L. (MSN) 
Sent: Wednesday, May 17, 2017 11:44 AM
To: Agne, Sara; Gonski, Sarah R. (PHX); Spiva, Bruce V. (WDC); Frost, Elisabeth C. (WDC); Callais,
Amanda R. (WDC)
Cc: 'Karlson, Kara'; Johnson, Brett W. (PHX); Isaacs, Joy; Hartman-Tellez, Karen; La Rue, Joseph;
Hobbs, Tracy
Subject: RE: ADP, et al. v. Reagan, et al. - meet-and-confer telephone conference
 
Sara,
 
I’m writing to address some of the issues you raised below and to raise an additional
issue.
 
Issue 1: We continue to believe that our redactions are appropriate.  An analogous issue
arose in Gerber v. Down E. Cmty. Hosp., 266 F.R.D. 29, 33 (D. Me. 2010), and the court
there found that “e-mail correspondence with potential witnesses falls within the work-
product privilege.” 
 
The Ninth Circuit case you cite below isn’t inconsistent with that holding.  That case
states that Rule 26(b)(3) “limits its protection to one who is a party (or a party’s
representative) to the litigation in which discovery is sought.” In re Cal. Pub. Utilities
Comm'n, 892 F.2d 778, 781 (9th Cir. 1989).  Here, Ms. Gonski is a party’s representative
and the work-product doctrine is being asserted on behalf of a party.
 
As I mentioned on the call, we are of course happy to review any authority you have on
point.
 
Issue 2: Subject to and without waiving any applicable privileges or protections, we will
produce the documents that were attached to Ms. Gillespie’s email to Ms. Gonski.
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Issue 5: Subject to and without waiving any applicable privileges or protections, we will
produce a PDF that Ms. Tameron reviewed during the lunch break and that contains the
data described in her testimony.
 
Additional Issue: We previously asked why ARP’s production was only seven pages in
total.  I believe your explanation was that ARP generally didn’t communicate about the
topics that are relevant to this case.  It was recently disclosed in the deposition of Eric
Spencer, however, that Mr. Graham was at a meeting with Mr. Spencer, Rep. Ugenti-Rita,
and others in which the people attending the meeting discussed what would be included
in HB 2023.  Would you please let us know if you’ve looked into whether Mr. Graham (or
any other ARP official) has any materials relating to that meeting?
 
Thanks,
 
Josh
 
 
From: Agne, Sara [mailto:sagne@swlaw.com] 
Sent: Monday, May 15, 2017 10:22 AM
To: Gonski, Sarah R. (PHX); Spiva, Bruce V. (WDC); Frost, Elisabeth C. (WDC); Kaul, Joshua L. (MSN);
Callais, Amanda R. (WDC)
Cc: 'Karlson, Kara'; Johnson, Brett W. (PHX); Isaacs, Joy; Hartman-Tellez, Karen; La Rue, Joseph;
Hobbs, Tracy
Subject: ADP, et al. v. Reagan, et al. - meet-and-confer telephone conference
 
Plaintiffs’ Counsel,
We have had several issues arising out of discovery in this matter that we would like to discuss
during the meet-and-confer today. Please see below for the list and corresponding citations to
authority related to those items.

They include:
1) Disclosure of Ms. Gonski's email communications to non-parties, which have been improperly
redacted from emails including but not limited those to Sen. Martin, Quezada, Rep. Ken Clark, Rep.
Charlene Fernandez, Councilwoman Kate Gallego, Leah Gillespie, Shari Kelso, Sam Shapiro, and
Victor Vasquez. Work-product protection has been claimed inconsistently by Plaintiffs with respect
to such communications, as certain of them already appear unredacted in the document
productions.
 
2) Attachments to an email from Ms. Gillespie to Ms. Gonski that, according to Ms. Tameron during
her deposition, would likely contain lists of people who have asked that their ballot be collected or
had their ballot collected by the Maricopa County Democratic Party in the past. These documents do
not appear to have been disclosed and, as discussed during Ms. Tameron's deposition, we cannot
tell if they appear on any of Plaintiffs' privilege logs. They are the attachments to the email string
disclosed as PLF00016024-16025, portions of which email have been improperly redacted (see No.
1) Please immediately disclose those improperly withheld attachments, along with an unredacted
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copy of the email.

3) Forensic efforts made to recover the relevant and responsive emails deleted last fall.
 
4) Other deficiencies in Plaintiffs' privilege/redaction logs from those noted in Nos. 1, 2, and 3, and
information that may remedy those, including the dates, authors and/or recipients of documents
including but not limited to those referenced on the entirety of pages 1-4 and 36-63 of the DNC’s 1A
privilege log, pages 1-5 of the DNC’s WPP and ACP privilege log, and pages 23-37 of the ADP’s 1A
privilege log.
 
5) Disclosure of the email from Mr. Almy reviewed by Ms. Tameron during the lunch break in her
deposition. As a reminder, to the extent Mr. Scharff is not fully prepared to answer 30(b)(6)
questions at his rescheduled deposition, we reserve, and we understand the State reserves, the right
to keep that deposition open for a more knowledgeable witness. We echo the State’s condolences
to his family.
 
6) The promised Bates numbers for the emails used during Mr. Spencer's deposition.
 
As to No. 1, we understand your sole authority to be Hickman v. Taylor, 329 U.S. 495 (1947), which
has been superseded by Fed. R. Civ. P. 26(b)(3), which—by its plain language—protects only
documents prepared “by or for another party or its representative.” Importantly, the Ninth Circuit
Court of Appeals has specifically held that Rule 26(b)(3)’s protections apply only to a party,
and not to a non-party. In re California Pub. Utilities Comm'n, 892 F.2d 778, 781 (9th Cir. 1989)
(finding Rule 26(b)(3) inapplicable to documents in third-party witness’s possession); see also C.
Wright & A. Miller, Federal Practice and Procedure § 2024 (“Documents prepared for one who is not
a party to the present suit are wholly unprotected by Rule 26(b)(3).”).
 
As to No. 3, we are following up on Amanda Callais’ email of April 11, in which she indicated that
Plaintiffs were exploring having forensic work performed to retrieve responsive emails that had been
destroyed. Please let us know what arrangements and progresses have been made.

As to No. 5, please produce it under Fed. R. Evid. 612. See also U.S. ex rel. Bagley v. TRW, Inc., 212
F.R.D. 554, 565-66 (C.D. Cal. 2003) (“Defendant contends that production of the disclosure
statement concerning the Medium Launch Vehicle III (“MLV III”) should be compelled because
relator used it to refresh his recollection before testifying at his deposition, even if the work product
doctrine otherwise would protect that document from discovery . . . . Relator’s use of that document
to refresh his recollection prior to testifying during his deposition amounts to a limited waiver of
work product protection, and production of the MLV III disclosure statement is warranted.”); United
States v. 22.80 Acres of Land, 107 F.R.D. 20, 25-26 (N.D. Cal. 1985) (internal citation omitted)
(“Moreover, it would be unfair and unduly prejudicial to permit the deponent . . . to review the . . .
report, give a deposition with it fresh in his mind, yet keep it unavailable to opposing counsel.”).

Best regards,
 
Sara J. Agne
Snell & Wilmer L.L.P.
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One Arizona Center
Phoenix, Arizona 85004-2202
Office: 602.382.6026
Fax: 602.382.6070
sagne@swlaw.com  www.swlaw.com
 

 
Denver, Las Vegas, Los Angeles, Los Cabos, Orange County, Phoenix, Reno, Salt Lake City, Tucson
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                                                                           1

           1                UNITED STATES DISTRICT COURT

           2                     DISTRICT OF ARIZONA

           3

           4   Arizona Democratic Party, et
               al.,
           5
                     Plaintiffs,
           6
               vs.                                Case No.
           7                                      CV-16-01065-PHX-DLR
               Michele Reagan, et al.,
           8
                     Defendants.
           9   _____________________________/

          10                            *****ROUGH DRAFT ******

          11   DEPOSITION OF:            JANET R. THORNTON, Ph.D.

          12   TAKEN ON BEHALF OF:       The Plaintiffs

          13   DATE:                     Wednesday, August 9, 2017

          14   TIME:                     Commenced at 9:30 a.m.
                                         Concluded at 4:30 p.m.
          15
               LOCATION:                 1330 Blair Stone Road
          16                             Tallahassee, Florida

          17   REPORTED BY:              MICHELLE SUBIA, RPR, CCR
                                         Notary Public in and for
          18                             the State of Florida
                                         at Large
          19

          20

          21

          22

          23

          24

          25

                                    ROUGH DRAFT
�
                                                                           2

           1   APPEARANCES:
Page 1
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          21   in 2008, 2012 and 2016, right?

          22        A    Yes.

          23        Q    Would you agree that it's entirely possible

          24   that ballot collection could have impacted the ability

          25   of rural and minority voters to cast their ballots and

                                    ROUGH DRAFT
�
                                                                         125

           1   yet turnout went up?

           2        A    As Dr. Rodden says, people decide to go to

           3   the polls for a variety of reasons.

           4        Q    Okay.  So the fact that turnout went up

           5   doesn't mean that ballot collection didn't impact the

           6   ability of voters to cast their ballots?

           7             MS. HARTMAN:  Objection, foundation.

           8             THE WITNESS:  Everything else being the same,

           9        if it did have an impact, then you would expect it

          10        to go down, which is what I was attempting to

          11        write.  Maybe I didn't write it the way I meant it

          12        to say is that everything else being the same, if

          13        you had a -- if ballot collection was having an

          14        impact, then you would expect a systematic

          15        decline.

          16   BY MR. KAUL:

          17        Q    Okay.  But, of course, everything isn't the

          18   same between 2012 and 2016, right?

          19        A    It's not the same.  But nevertheless, it on

          20   average increased.

          21        Q    Right.  But you agree from that increase we

          22   can't infer anything about what impact ballot

          23   collection had on the ability of people to vote with

Page 113

Case 2:16-cv-01065-DLR   Document 338-3   Filed 08/11/17   Page 74 of 83



Thorton080917Rough.txt
          24   the elimination of ballot collection?

          25        A    And for that matter if it declined, it may or

                                    ROUGH DRAFT
�
                                                                         126

           1   may not have had any impact.

           2        Q    Okay.

           3        A    What I'm saying is if everything else was

           4   being the same, that there was nothing else that

           5   changed, you would expect a systematic decline, if it

           6   was having an impact.

           7        Q    Right.  But this data wouldn't test that one

           8   way or the other?

           9        A    No.  It's informing the Court that turnout

          10   increased.

          11        Q    Right.  And just as an example, from 2008 to

          12   2012, the change in turnout was larger from the change

          13   from 2012 to 2016, right?

          14        A    Pardon?

          15        Q    I'm sorry.  In Table 3 for the 13 nonmetro

          16   counties in Arizona, there was a 4 percent change --

          17   percentage point change in turnout from 2008 to 2012,

          18   right?

          19        A    There was a decline.

          20        Q    Right.  But there was a change of 4 percent?

          21        A    There was a change of 4 percent, but it was a

          22   decline, as opposed to between 2012 to 2016 it was a 3

          23   and a half percent increase.

          24        Q    I'm just saying that four is bigger than

          25   three and a half, that's all?

                                    ROUGH DRAFT
Page 114
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 1              IN THE UNITED STATES DISTRICT COURT
  

 2                  FOR THE DISTRICT OF ARIZONA
  

 3
    Arizona Democratic Party, et  )

 4    al.,                          )
                                  )

 5             Plaintiffs,          )
                                  )  No. CV-16-01065-PHX-DLR
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 7    Michele Reagan, et al.,       )
                                  )

 8             Defendants.          )
                                  )

 9                                  )
                                  )

10
  

11
  

12
  

13               DEPOSITION OF SEAN PATRICK TRENDE
  

14
                        Phoenix, Arizona

15                         August 8, 2017
                           9:09 a.m.

16
  

17
  

18
  

19
  

20
   CERTIFIED COPY

21
  

22
   Reported by:                      CARRIE REPORTING, LLC

23   CARRIE A. CARIATI                 Certified Reporters
   Registered Professional Reporter  2415 East Camelback Road

24   Certified Realtime Reporter       Suite 700
   Certified LiveNote Reporter       Phoenix, AZ 85016

25   Arizona CR No. 50355              (480)429-7573

   carrie@carriereporting.com
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 1   it as an exhibit if that is helpful to you.

  
 2        A.   No.  My brain is just a little fried, but that's

  
 3   why I'm trying to formulate this.

  
 4                  Dr. Lichtman points to the percentage of --

  
 5   I can't remember if it is Hispanic or minority voters who

  
 6   hold Congressional seats, State Senate seats or State

  
 7   House seats and points out that what I said does not make

  
 8   sense, and he is right.  I misread his chart in the second

  
 9   expert report.  When he was referring to seats, I read it

  
10   as -- when he was referring to seat differential, I read

  
11   it as percentage differential.

  
12        Q.   So your criticism of his report in that section

  
13   is misplaced; is that what you are saying?

  
14        A.   Right.  I said that the differential is less

  
15   than three points in those and it is three seats, not

  
16   three points.

  
17                  (Deposition Exhibit No. 6 was marked for

  
18   identification by the reporter.)

  
19   BY MR. LA RUE:

  
20        Q.   Before we turn to this, I want to represent for

  
21   the record that this was filed in docket No. 317-1 in this

  
22   case as State Defendants' Exhibit O, and that is why it is

  
23   labeled Exhibit O on the front page.

  
24                  Exhibit O in that filing actually contained

  
25   an e-mail in addition to this chart.  The e-mail isn't

             CARRIE REPORTING, LLC - Certified Reporters
                          (480) 429-7573
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 1   pertinent to the line of questioning that I am going to

  
 2   ask and that's why it was left off.  But if there is any

  
 3   concern, I did bring the e-mail with me.

  
 4                  MR. SPIVA:  No, that's fine.

  
 5   BY MR. LA RUE:

  
 6        Q.   If you will, Dr. (sic) Trende, turn to --

  
 7        A.   Mr. Trende.

  
 8        Q.   Mr. Trende.  My apology.  It will be doctor

  
 9   soon, I suppose?

  
10        A.   Soon enough.

  
11        Q.   Turn to the chart, and, again, for the record, I

  
12   am representing that this was provided to the defendants

  
13   by one of the attorneys for the plaintiffs, and that is

  
14   the e-mail that is missing but that was included in the

  
15   original exhibit.  It was provided as the document that

  
16   one of the 30(b)(6) deponents used to refresh her

  
17   recollection at her deposition, and the document speaks

  
18   for itself.

  
19                  What I would like to ask you about this,

  
20   Mr. Trende, assuming that this document accurately

  
21   reflects turnout for the 2016 election, is this the type

  
22   of data that would have been helpful to you as an expert

  
23   witness in preparing your report -- or strike that.

  
24                  The data that underlies these figures,

  
25   would that have been helpful to you in preparing your
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 1   expert report?

  
 2                  MR. SPIVA:  Objection.  Form.  Foundation.

  
 3                  THE WITNESS:  The underlying data would be

  
 4   useful so I could see how this was generated, because I --

  
 5   I want to know where the numbers come from.

  
 6                  Also, if there was a time series involved,

  
 7   Dr. Lichtman and I wouldn't be in this fight over whether

  
 8   to use the exit poll data or the CPS data, presumably,

  
 9   assuming this was generated from reliable methodology.

  
10   So, yes, this would be useful.

  
11   BY MR. LA RUE:

  
12        Q.   Suppose for the sake of asking the question that

  
13   the underlying data set contradicted the data that you had

  
14   relied upon to form your opinion.  Is that something that

  
15   would still be useful to you as an expert witness in

  
16   preparing your report?

  
17                  MR. SPIVA:  Objection.  Form.  Foundation.

  
18                  THE WITNESS:  Yes.  I mean, you -- when you

  
19   are forming your opinion, you always want to know if there

  
20   is contrary data and if there is superior data.

  
21                  For example, in the North Carolina case

  
22   where you actually have validated voter turnout by race

  
23   and by method of casting ballot, a lot of the debates over

  
24   the CPS in certain areas were beside the point because we

  
25   had the actual numbers.

             CARRIE REPORTING, LLC - Certified Reporters
                          (480) 429-7573

Case 2:16-cv-01065-DLR   Document 338-3   Filed 08/11/17   Page 80 of 83



DEPOSITION OF SEAN PATRICK TRENDE, 08/08/2017

168

  
 1                  I see a specific number here, 1,095,049,

  
 2   for Democratic registered voters and then specific numbers

  
 3   for total voted.  If this is somehow validated data for

  
 4   Arizona voting early -- I -- I wouldn't have used, for

  
 5   example, the CPS estimate of breakdown of early voting; I

  
 6   would have used the validated data that contradicted what

  
 7   the CPS said if it was a superior vote source -- or

  
 8   superior reference source.

  
 9   BY MR. LA RUE:

  
10        Q.   Mr. Trende, final question -- you can put that

  
11   exhibit down.  We are done with it.

  
12        A.   Okay.

  
13        Q.   Earlier I asked you about an error that you had

  
14   identified in your report.  Is there anything else that

  
15   you are aware of from your second report or your first

  
16   report that you would change, and, if so, what is it?

  
17        A.   Aside from fixing a couple typos that I caught,

  
18   no, I think I am pretty confident in my opinions.

  
19                  MR. LA RUE:  Okay.  That's all we have.

  
20                  MR. SPIVA:  Do you all have any questions?

  
21                  MR. JOHNSON:  No.

  
22

  
23                          EXAMINATION

  
24   BY MR. SPIVA:

  
25        Q.   Let me ask a couple of follow-up questions

             CARRIE REPORTING, LLC - Certified Reporters
                          (480) 429-7573

Case 2:16-cv-01065-DLR   Document 338-3   Filed 08/11/17   Page 81 of 83



DEPOSITION OF SEAN PATRICK TRENDE, 08/08/2017

169

  
 1   beginning with Exhibit 6, the document that is labeled

  
 2   Exhibit O.  You said that validated data would be helpful.

  
 3   How do you define "validated"?

  
 4        A.   So in North Carolina, that was the term we were

  
 5   using for the -- where the actual vote totals were taken

  
 6   from that show us, yes, this is exactly how many

  
 7   African-American voters cast early ballots in North

  
 8   Carolina, and we had that data over a time series so you

  
 9   didn't have to rely on the estimates from the CPS.

  
10        Q.   That data in North Carolina that you are

  
11   referring to, that was data from the State itself,

  
12   correct?

  
13        A.   It was from the State itself, so the point I am

  
14   trying to make, these are some pretty specific numbers.

  
15   If this is somehow like a true and accurate representation

  
16   of the actual numbers, yeah, it would be useful.

  
17        Q.   And the data that you are referring to in North

  
18   Carolina, it was possible to get that from the State

  
19   because North Carolina records the race of the voter on

  
20   the voter file, correct?

  
21        A.   I don't know about the specific term of "voter

  
22   file," but, yes, the State of North Carolina records and

  
23   makes publicly available those data.

  
24        Q.   So it is possible to actually determine

  
25   precisely, essentially, the percentage of people of
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 1   different races who vote using a certain method, like

  
 2   early voting?

  
 3        A.   There is always a measure of error, people who

  
 4   check the wrong box accidentally and there can be movement

  
 5   from whether you consider yourself other versus Hispanic

  
 6   or whatever, but with those very minor caveats aside,

  
 7   yeah, for all intents and purposes those were precise

  
 8   numbers.

  
 9        Q.   Those numbers in North Carolina, those were not

  
10   built off of the internal modeling of one of the political

  
11   parties, I take it?

  
12        A.   No.  That is my understanding that it is the

  
13   actual numbers.  My assumption with this is this is

  
14   Catalist data, but I don't know.

  
15        Q.   Yeah.  And I don't know whether that is accurate

  
16   or not but --

  
17        A.   That's C-a-t-a-l-i-s-t.  It is a capital.

  
18        Q.   Catalist data you would not refer to as

  
19   validated data in the same sense as the data you are

  
20   talking about from North Carolina, correct?

  
21        A.   Correct.

  
22        Q.   You wouldn't consider data that is generated

  
23   based on the modeling of a political party to be validated

  
24   data?

  
25        A.   Correct.
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