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UNITED STATES DISTRICT COURT 4 1 i 2 9
EASTERN DISTRICT OF NEW YORK =i

il A [T LERKEDD‘EG .

MARGARITA LOPEZ TORRES, STEVEN s, 0isTRCTC . X

BANKS, C. ALFRED SANTILLO, JOHN L. ., whR 1§ 20% \"‘"%@

MACRON, LILT ANN MOTTA, JOHN W, cE

CARRQTL, PHILIP C. SEGAL, SUSAN LOER OKLYN OFt

DAVID J. LANSNER, and COMMON

CAUSLE/NY,
Plaintiffs, COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
o ?‘ AR, it

NEW YORK STATE BOARD OF ELECTIONS:
CAROCL BERMAN, NEIL W. KELLEHER,
HELENA MOSES DONOHUE, and EVELYN ).
AQUILA, in their official capacities as
Commissioners of the New York State Board of

Elcctions, ' GOLD ‘ M gtf

Defendants.

..................... - - ————————— X

Plaintiffs, by their attorneys, the Brennan Center for Juslice at New York
Univcrsit}f School of T.aw, as and for their complaint against Defendants, aliege as
followsa:

INTRODUCTION
1, P’laintiffs — several judicial candidates and votors from across Now
York State — challenge the method by which justices of New York State’s Supreme Court
are sr:lca.:tcd. In violation of the Virst and Fourleenth Amendments 1o the U8,

Constitution, New York’s uniquely byzantine, closed judicial convention sysiem denies

voters their right to choose among their parties’ candidates (or Supreme Courl by placing

scvere and unjustified burdens on candidates secking to challenge candidates who are

backed by local Democratic or Republican Party leaders.
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2. The selection process is supposed to proceed in three steps as

followrs:

» Judicial delegates and alternates arc “clected” in September sach vear to serve at a
Judicial convention.

*  Atthe convention, the delegales consider and “nominate” their parly’s Supreme
Court candidates {or the general eleetion.

» At the general election, voters “choose” among the candidates.
3 In reality, each step of the selection process is siructured to
eliminate meaningful participation by voters, party members, and candidates other ihan

those selected by patly leaders:

* Declegates are hand picked by counly party icaders and rarely appear on the ballot
at all. In New York City, for example, from 1999 through 2002 only 14% of the
Judicial delepate candidates selected by the parties actually appeared on any ballot
in New York City. Delegates arc even less likely to appear on the ballol outside
of New York City.

» Becausc of the msurmountable burdens of ranning delegates for the convention
across a judicial district, real challenges almaost never occur, and never succced.
From 1994 through 2002, for example, zone of the Supreme Court candidates
who were sclected al Democratic or Republican conventions ucross the State
about whom dala are available (7.e.,, 562 of 568) were successful challengers
without the party leaders” support. Unlike every other elective office in New York
State, moreover, there 18 no way for a challenger to petition onto the ballot for
Supreme Court as a major party candidaie.

e At the general election, the counly party leaders often cross-endorse candidates or
simply run none at all, so that more than 62% of New York State voters live in
Judicial districts where the two major parties contest less (han balf the Supreme
Court elections and voters face literally no choice at the polls. In all, more than
three quarters (76%) of the Supreme Court elections from 1990 through 2002
across the state were either uncontested or wholly non-competitive (i.e., the losing
candidate garncred less than 80% of the winning candidate’s vote mml}

4, By every measure, this shan1 “election” process impermissibly

burdens the constitutional rights of candidates, party members, and voters. Specifically,

1t imposes uniquely insurmountable burdens on the ability of candidates to gain access to
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the ballot, deprives rank-and-file party members of their rights 10 associate to choose

their party’s candidates, and takes from all New York Statc voters their right io vote
effectively,

5. Moreover, the current system denies voters and candidates across
the state equal protection of the laws by imposing, without legitimate justification or
rationale, & virtually insurmountable burden upon any challenger candidates for Supreme
Couit, while imposing a lesser burden on candidacics for civil court tudgeships and all
other eleciive state offices.

6. Far from serving any legitimate, much less compelling, state
interest, this undemocratic system direcily contravenes (he only relevant state intersst,
namely the New York State Constitution’s command that Supreme Court justices “shall
be chosen by the electors [£.e., the voters] of the judicial district in which they are to
serve.” N.Y, Const. art. VI, § 6.

7. On December 22, 1952, a New York Times editorial quoted a New
York State judge who complained that |

the State Constitution contained an “absolutely false” pretense. It

pretends,” he said, “that the people seloet the [Supreme Court] Judges.

That is the greatest farce that has ever been enacted in the history of

democracy. . . . The sclection of judges is made not by the people but by

the leaders of the predominant parties.”
Plaintiffs seck to correct this “farce” and return the judicial selection process to the voters
as required by the First and Fourtcenth Amendments to the United States Constitution.

JURISDICTION ANID VENLE

8. The Court has jurisdiction of the subject mailer of this action

pursuant to 28 U.S.C. §§ 1331, 1343(a)(3), (4, 1367(a), 2201, and 2202, and 42 U.S.C.,




Case 1:04-cv-01129-JG-SMG  Document 1-1  Filed 03/18/2004 Page 4 of 37
§ 1983,

9, Venue of this action is properly fu this-district, pursuant 1o 28
U.5.C. § 1391(b), on the grounds that a substantial part of the cvents or omissions giving
risc to the claims alleged herein occurred, and will continue io oceur, in this district,

PARTIES

10. Plaitiff Margarita Lopez Torres has served as a judge of the Civil
Court of the City of New York in Brooklyn longer than all but two other judges, Judge
Lépez Torres, a native of Puerto Rico who has lived most of her life in Brooklyn, was
elected to the hench in November 1992, the first Lalina ever clected to the Civil Court in
New York City, and reclected in 2002, Prior to joining the bench, Judge Topez Torres
scrved as the Deputy General Counsel of Children and Faniily Services for the New York
Cily Human Resources Administration, as the Director of Family Law at Brooklyn Legal
Services Corp., as an Alssislant Corporation Counscl for the City, and as a staff attorney
and managing altorney at MI'Y Legal Services. Judge Lépez Torres has repeatedly
sought to obtain the Democratic nomination for Supreme Court in the Sceond Judicial
District (in Brooklyn and Staien Island), in 1997, 1998, 2002, 2003, and currently, in
2004. Despite her widespread supporl among voters and her exemplary service as a
judge and legal services altorney, for reasons entirely unrelatqi to her judicial
quaifications and experience she has not obtained the support of the Bemocratic Paity
county leadcrship in Brooklyn, As a result of New York State’s uniquely burdensome
and restrictive judicial convention system for selecting Supreme Courl justices, without

the county party leaders’ backing Judge L6pez Torres has not had any meaningfui

opportunity to obtain her Paity’s convention nomination and a place on the gencral
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election ballot as a Democrat. As a past and present candidate for Supreme Court, Judge

L.opez Torres has been and will.continue to be prevented by New York®s statutory rules
Irom mounting a viable convention chalicnge to the leadership-backed candidates, and
from having any opportunity lo gain a place on the ballot for Supreme Conrt as a
Democratic candidate. As a plaintiff, she sceks through this lawsuit to reduce the barricrs
faced by candidales who scck a place on the ballot as a Democratic Party candidate.

11, Plamtiff Steven Bunks has been a resident of New York City for 235
years and hﬁs lived in Brookiyn since 1997, He is a registered voter enrolled in the
Democratic Party and has voted regularly in New York State judicial and other clections
for the past two decades. In 2001, Mr. Banks ran as a Democratic candidate for City
Couneil from the 39th Listrict in Brooklyn. As a result of New York State’s uniquely
burdensome and restrictive judicial convention system For selecting Supreme Court
justices, Mr. Banks has been deterred from running for Supreme Court to date. In the
fulure, Mr. Banks will be prevented from having any opportunity to gain a place on the
ballot for Suprerue Court as a Democralic candidate. Tf Plaintiits are successful in
reducing the barriers faced by candidates to obtain such opporlunity, he intends to run for
Supreme Court, As a voter, Mr, Banks has been and will continue 1o be deprived of his
constitutional right to choose his party’s candidates for Supreme Court in his district,
including Yudge Lopez Torres whomn he would support for that posilion.

12, Plaintiff C. Alired Santillo has been a resident of Schoharie
County in Upstate New York since 1982, Lc is 2 member of Common Cause/NY, He is

a registered voter cnrolled in the Republican Party and has yoted regitlarly in New York

State judicial and other elections for over two decades. As a voter, because of New York
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Slate’s uniquely burdensome and restrictive judicial convention system for selecting

Supreme Court justices, Mr. Santillo has been and will continuce to be deprived of his
constitutional right to choose his party’s candidates for Supreme Courl in his distriet.

13. Plaintiff John J. Macror is a resident ol Belle Harbor in Qucens,
Heisa rcgistéred voter enrolled m the Republican Party, and has voted regularly in
judicial and other elections for over 20 years. He has ran as a Republican candidale for
the New York City Coumeil from Queens, and served as a delegale to the Republican
National Convention from New York in 2000. As a potential candidate for Suprems
Court, Mr. Macron has been and will continue to be prevented irom having any
opporlunity to gain an a placc on the ballot for Supreme Courl as a Republican candidate
by the current judicial cenvention system, If Plaintiifs are successiul in reducing the
barriers faced by candidates who seek a place on the ballot as a Republican Party
candidate [or Supremce Court, Mr. Macron intends to run for this position. As a voter,
because of New York State’s uniquely burdensome and restriciive judicial convention
system for selecting Supreme Count justices, Mr, Macron has been and will continue to
be deprived ol his constitutional right to choose his party’s candidates for Supreme Court
in his disirict.

14, Plainttff Lili Ann Molta has been a residont of East Marion in
Suffolk County, Long Tsiund since 1980, She is 2 member of Commeon Cause/NY, She
is a registered voter enrolled in the Democratic Party and has voted regularly in New
York Slate judicial and other elections for over 30 yoars. As a voter, becausc of New

York State’s uniquely burdensome and resirictive judicial convention systen for

selecting Supreme Court justices, Ms, Motta has been and will continue (o be deprived of
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15, Plaintiff Jolm W, Carroll has been a resident of Brookiyn all of his
life (51 years) and now resides i Kensinglon, Brooklyn, He is a registered voter
enrolled in the Democratic Party and has voted regularly in New York State judicial and
ather clections for over 30 years. e has scrved as president of the Central Broollyn
Tndependeni Democrats, and most recently, van for City Couneil from the 39" District in
2002. As a voter, becausc of Now York State’s uniquely burdensome and restrictive
judicial convention sysiem for selecting Supreme Courl justices, Mr, Carroll has been and
will continue to be deprived of his constitutional right to choose his party’s candidates for
Suprerne Court in his district, including Judge Lopez Torres whom he would support for
that position.

16.  Plaintiff Philip C. Segal has been a resident of Brooklyn since
1977, From 1991 (o 2007, Mr, Sezal served as a Judge in New York State 'amily Court.
He is a registered voter enrolled in the Democratic Party and has voted regularly in New
York State judicial and other elections for over 23 years. In 1994, he sought to become a
Democratic Party nominee for Supreme Court in the Second Judicial Districl. As a result
of New York Statc’s uniquely burdensome and restrictive judicial convention system for
selecting Supreme Courd justices, without the countly parly leaders’ backing Mr. Scgal did
not have any meaningful opportunity to obtain his Party’s converntion nomination or a
place on the ballot a5 a Democratic candidate. As a candidate for Supreme Court, M.
Segal has been and will continue to be prevented by New York's statutory rules from

mouniing a viable convenlion challenge to the leadership-backed candidates, and from

having any opportunity to gain 4 place on the ballot for Supreme Court as a Demeocralic
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candidatc. As a voter, Mr. Scgal has been and will continue to be depr?ved of h?sg

gonstitutional right to choose his pal'.t}"s candidates for Supreme Couit in his distriet,
inchuding Judge Lopez Torres whom he would suppor for thal position.
i7.  Plantiff Susan Loeb has lived in Brooklyn for 33 vears. Sheisa
registered voter envolled in the Democratic Party, and has voted regulardy in New York
Statc judicial and other cleetions for over 25 years. She is a {otmer president of the
Central Brocklyn Independent Democrats, and ran for City Council in 1997 from the 38"
district. As a voter, because of New York State’s uniquely burdensome and restrictive
-judicial eonvention system lor selecting Supreme Courd jusiices, Ms. Loel has been and
will conlinue to be deprived of her constitutional right to choose her party’s candidates
for Supreme Court in her district, tncluding Judge Lépez Torres whom she would support
for that position.
18, Plaintiff David I. Lansncr has lHved in Brooklyn since 1976, He is

a rcgistered voter carolled in the Democratic Party, and has voted regularly in New York
State judicial E%.Ild other elections for over 25 yeurs. He is a former president of the
Central Brooklyn Independent Demograls, and also was a member of the Democratic
Party County Committee. As a voter, because of New York State’s uniquely burdensome
and résuictivejudicial convention system for scleeting Supreme Court justices, Mr.
Lansner has been and will centinue to be deprived of his constitutional right to choose his
party’s candidates for Supreme Courl in his disiricl, including Judge Lopez Torres whom
hie would support for that position.

19, Plaintiff Common Cause/NY i a non-partisan, non-profit

membership organization with approximately 20,000 voting-age members across New
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York State. For three decades, Commeon Cause/NY has represented and advecated for

voters in New York 10 make government morc responstve and open to citizens, to restore
ethics in government, and (o curd the influence of special interest money in polilics. As
New York State voters, because of New York Stale’s uniquely burdensome and
restiictive judicial convention system lor selecting Supreme Court justices Common
Cause/NYs members have been and will continue to be deprived of their constitutional
rights to choose their paities’ candidates Tor Supreme Courl, As the represenialive of
such voters, Common Cause/INY seeks to reform the current Supreme Courl selection
system in the first instance to allow greater access to the ballot for major party candidates
and a greater choice for volers.

20, Defendant New York State Board of Llections has “jurisdiction of,
and [is] responsible for, the execution and enforcement of . . . slalules governing
campaigns, clections and related procedures.”™ N.Y. Elec. L. § 3-104(1).

21, Defendants Carol Berman, Neil W, Kelleher, Helena Moses
Dr:-hohuc, and Evelyn I. Aquiia are Comnussioners of (he New York State Board of
Elections,

22, Asacouriesy, Plantills have also provided notice of this Jawswl

and a copy of the complaint to the New York State Democratic Conmmmittes and the New
York Repuhl.{can State Committee, which are not partics to this lawsuit. Plaintiffs have
also provided a copy of the complaint to the New York State Attorney General.
THE CHALLENGED PROVISTONS OF LAW

23, The judicial convention process in.New York State is established

and delined, in principal parts, by the New York State Election Law.
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nomimaiions for the office ol justice of the supreme cowrt shall be made by the judicial
district convention.™ N.Y. Llee. L. §6-1006.

25, Section 6-124 of the Eleetion Law provides for the number of
delegates and altemate delegales al the judicial convenhions, stating in relevant part:

A judicial distriet convention shall be constituted by the election at the
preceding primary of delegates and alternate delegates, if any, from each
assembly district or, il an assembly district ghall contain all or patt of two
or more couniies and if the rules of the parly shall so provide, separately
fron the pat of such assembly district contained within each such county.
The number of delegates and altemates, if any, shall be determined by
party rulcs, but the number of delegates shall be substantially in
accordance with the ratio, which the number of votes cast for the party
candidate for the office of governor, on the line or column of the party at

* the last preceding election for such office, in any unit of representation,
hears to the total vote cast at such clection for such candidate on such line
or ¢column in the cntire state. The number of alternates from any district
shall not exceed the number of delegates therefrom. . . 'When a duly
slected delegate does not atlend the convention, his place shall be taken by
one of the altemates, if any, . . . and 1f no aliemates shall have been
elected or if no altermates appear at such convenlion, then the delegales
present from the same district shall elect a person to fill the vacaney.

N.Y. Elec. L. § 6-124. The polilical parties are delegated, expressty or impliedly,
authority to dgtermine the number of delegates and alternate delegates, and the
percentage of delegate votes required to oblain a parly’s nomination at the convention.
:26. Section 6-158 of the Eleciion Law provides that:
A judicial district convention shall be held not earlier than the Tuesday
[ollowing the third Monday in Scptember preceding the general election

and not laler than the fourth Monday in September preceding such
election.

N.Y. Clec. L. § 6-158(6).

L0
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TA

27, The following table of contents is provided for the factual
allegations of this complaint:

L. The Judicial Convention Sclection System {17 28-78}
Al The Sham Election for Judicial Conveniion Delegates {7 29-50)
1. Party Leaders’ Control Over Delegate Selection:
Structural Barriers to Elceting Challenger Delegates (5 29-53)
a. Delegales Selecled by Assembly Distoict
Whule Supreme Cowd Candidales Selected

at Large by Judicial District (" 31-34)
b, The Uniquely Large Number of Delegates
and Alternate Delegates (Y 35-37)

¢. Party Leaders Control Replacement of
Absent Delegates and Alternate Delegates

al Judicial Conventions {(* 38)
d. Cumulative Pelitioning Requirements
for Delegates (%Y 39-49)

c. Delegates’ Allegiances Cannot Appear on the Ballot
to Educate Voters and Facilitale Challenges (50}
f. Disincentives {0 Running for Delegate
Without the Support of County Party Leaders  {9751-52)
g. The Real Qualifications for Delegates {1 53)
2. Delegate “Clections” Without Candidates (5 54-56}
B. The Sham Nomination Process at Judicial Conventions (1 57-71)
I." Party Leaders’ Selection of Supreme Court Candidates Before the

Convenlion (7] 58)
2. Convention Praclices To Ensure Nomination of Party Leaders’
Candidates ) 59-68)
a. Short Notice and I{igh Abscntceism (Y 59-60)
b. Scripted Format and Limited Duration (9 61-68)
3. The 100% Success Rate of Candidates Supported by
Party Leaders - 69-71)
C. The Sham General Election (v 72-78)
II. ‘The Uniqueness of New York State’s Burdensome Supreme Court Selection
System {9 79-90)
AL The Absence of Alternate Routes to Major Party
Ballot Lines {9 79-87)
B. The Abbreviated Timetable To Prevent Insurgent
Candidacies ' (" 58-89}
C. Judicial Elections in Other States (% 50}
III. The Burdens on Candidates, Voters, and Party Mcembers (1 21-100)
IV, No Legitimate State Interest Justifics the Burdens Iimposed
by New Yark's Supremc Court Selection System (9 101-103}

11
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I. The Judicial Convention Selection System
28, Virtnally every aspect of the Supreme Court selection system
prevents rank-and-file party members and voters from choosing who will be a justice.
A The Sham Election of Judicial Convention Delegates

1. Party Leaders’ Control Over Delegate Selection; Structural
Barricrs to Elccting Challenger Delegates

29, Wew York is unigue among states in requiring use of a judicial
convention, rather than a party primary or nonpartisan gencral clection, to select trial
judges. Moreover, the only path onle the general eleciion balloi for major party
candidates is to obtain their parl.;}-"s nomination at the judicial convention.

30 Ostensibly, the volers elect judicial delegates 1n an eleclion in
September (the samc Election Day on which primary clections are held for other oflices}.
But the delegate seleclion process is designed to ensure thai counly parly leaders rather
than voters choose the Judicial delegales and allernale delegates. As aresull, at the
sibscquent judicial conventions, those hand-picked delegates nominate by majority vote
the party leadership’s Supreme Court candidates lor the general election. The current
syslem imposes an insurmountable burden on Supreme Court eandidates who do not have
the support of county parly leaders (“challenger candidaies™ as they are termed here) but
who wish 1o maintaie candidacies {or their parly™s nomination to the Supreme Court,

A. Delegates Selected by Assembly District While Supreme
Court Candidates Sclected at Large by Judicial District

31, Wew York State 1s divided mmfo 12 judicial districts. See N.Y. Jud.
L. §140. Each judicial district includes numerous Assenibly Districts (“AD™), in whole

or in part. Judicial districts nay include more than onc county, but a county may not be

12
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divided between two or more judicial districts. The Second Judicial District, for

example, covers all of Brooklyn and Staten Tsland and inciludes 21 ADs in Brooklyn and
three in Staten [sland.'

32, While Supreme Court justices arc selected al large by delepates
from within the judiciai district, those judicial delegates (and alternatcs) arc selecled
separalely from each AD within that judicial district. See N Y, Elec. L. § 6-124. In
heavily populated arcas, cach judicial disinict contains many ADs. Typically, sach AD
includes its own poiitical clubs whose political organizing and other aclivities are discreet
from thosc in ﬁther ADs,

33, Without the prospect of securing victory by a majority of delegates
(and altcrnates) in support of &.Gandidute, there is littfe prrposc in rurming individual

~ delegatles who will support a judicial candidate not backed by the party lcadership, To
oblain such a majority, that challenger candidale would have to organize, petilion, and
run slates of delegate and allemate delegate candidates in cvery AD and elect a majority
of these candidates across the entire district. In the Second Judicial District, for exampls,
such a challenge wonld require recruiling and running at least 303 delegates and
altcrnates across {wo counties and 24 ADs and prevailing in, at a minimurmn, at least 80 of

the delegale races and an equal number of alternate delegate races.

"' The 12 districts, with the counties that are included in cach district listed in parenthescs, are as follows:
1¥ Judicial District (New Yorky; 2™ Judicial Distrct {Eings, Richumond); 3% Judieial District {Albany,
Columbia, Grevne, Rennselaer, Schoharie, Sullivan, Ulster); 4% Judicial Distriet (Clintem, Essex, Franklin,
Fulton, Hamilten, Mentgomery, 5t Lawrence, Saratoga, Schneetady, Warren, Washinglon): 5™ Judicial
Drisirtct (Herkimer, Jefferson, Lewis, Oneida, Onondaga {incloding Syracuse), Oswego); 67 Judicial
District {Broome, Chenning, Chananga, Cortland, Delaware, Madisen, (tsego, Schulyer, Tioga,
Tonpkins); 7" Tudicial District {Cayuga, Livingston, Monroe (incheding Rochester), Qntario, Seneca,
Steuben, Wayne, Yates); 57 Indicial Disteict {Allegany, Cattaraugus, Chawaugua, Erie (incliding Buffalo),
Genesce, Niagara, Orleans, Wynming); 90 Judicial Dismict {Duichess, Orange, Puingm, Rockland,
Westclester); IGI‘ﬂ Judicial Disteict (Massau, Suffolk); 1 1™ Judicial Thistrict [Queens); and 12" Ridicial
Diistrict (Gronz).

13
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34, Only the party leadership for an entire county possesses the

resources and political organization needed to overcome the atomized nature of judicial
delegate sclection by AD and to elect a majority of delegates. This system effectively
ensurcs the dominand control of county party leadership over the selection process, by
stacking the deck against unified, countywide challenges, This barrier, in turn, further
discourages any individual who would consider running to become a Supreme Court
justice or judicial delegate from doing so.

b, The Uniquely Large Number of Delegates and Alternate
Delegates

35, The Election Law grants (o the political parties substantial control
over the number of delegates and alternate delegates at the judicial convention, The
Democratic Parly currently allots cach AT one delegate and one aliemate delepate, pluls
ant additional delegate and alternate for each 2,500 votes casi lor the party’s gubernatorial
candidate al the most recent general election. The Republican Party follows ihe same
formula for eight of the iwelve judicial districts, but uses 4,000 votes (rather than 2,500)
as the multiplier in the Third and Foutlh Judicial Districts, and 5,000 in the Seventh and
Eighth Judicial Districis.

36.  These formulas require such a large number of delegate positions
to be filled that any attempt to run delegates and alternates across a judieial district and to
elecl a majority to challenge the county party leadership’s delegates at the convention is
effectively doomed to failure. In the Second Judicial Distriet in 2002, as noted, 305
Judicial delegates and alternates were selected for the Democralic Party’s judicial
convention, In the Fifth Judicial District in Upstate New York; 184 judicial delegates and

alternates were selected for the Republican Party’s judicial convention,

14
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conventions do nol require the involvement of nearly as many delegates. While the
presidential primaries have roughly 5-6 delegates per congressional district, the current
Supremc Count selection system has an average of over six delegates per AD in the

Second Judicial District and mere in specific ADs despite the fact that congressional
districts arc typically more than three times larger than ADs. Similarly, more delegates

are elected from each AD to nominate Supreme Courl candidates than are elected to

select candidates for Governor ar TLS. Senator. No legitimate reason exists for thess
discrepancics.

¢. Party Leaders Control Replacement of Abscnt Delegates
and Alternate Delegates at Judicial Conventions

38.  Ifneither a delegaie nor an élternatc from an AD is present to filla
delegate seat a.t the judicial convention, state law allows the delegales from that AD,
often overseen by counly party leaders, to appoint replacements. N.Y, Elec. L. § 0-124.
Such replacements arc appointed without submilting their names {much less signed
petitions) to the county board of elections. This statutory tool bolsters county party
{eaders’ control over the selection of delegates who will cast a vote at the convention.

d. Cumnulative Petitioning Requirements for Delegates

39, The current system imposcs insurmountable petitioning
requirements c;n challenger delegate candidates (and, as a resull, upon challenger
Supreme Court candidates) just to obtain access to the ballot for the September delegate
elections.

40.  For an individual to petition onteo the ballot as a candidate for

dclegate, 500 signatures must be galhered [rom members of the individual’s pelitical

L5
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have found, however, challengers typically must obtain many morc signatures than are
required by law — at least {wo 1o three times the statutory minimuim — in order to
withstand a virtually incvitable legal challenge 1o such petitions from the party
lzadcrship. |

41, The statutory selection of judicial delcgates by AD thus effectively
requires that the challenger Supreme Court candidale satisly all of the petitioning
requirements for cach of thesc delegate candidates, or slates of such candidates, in cach
AD across the judicial district. Tn the Second Judicial District, for example, & Democratic
Party challenger candidatc for Supreme Court must place a total of 303 judicial delegate
and alternate delegate candrdates distributed across 24 ADs in two counties (Brooklyn
and Staten Island} just to secure the possibifity of electing a majority of delegates and
alternales to the convention. Bven assuming that challenger delegale candidates are able
to pather petitions as a slate in each AD, that means gathering at least 12,000 signatures
{the statutory minimum required) from registered party members in 37 days (the statutory
time limit) and at least 24,000 to 36,000 signatures to withstand legal challenges. In the
Fifth Judicial Districl Upstate, lor Republican Party candidates that means gathering at
least 6,000 signatures {or 12,000-18,001 to withsland legal challenges), distributed evenly
across 12 ADs in six large counlies, i order to place at least 93 delegate candidates and
an equal number of alternate delegates on the ballot.

42, A prohibition agaiust any parly imember gigning more than one
petition for a slate of delegates makes it even move difficult 1o perform this geographical

and ovganizational challenge, for the pool of eligible signataries shrinks with each
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43, By contrast, to obtaiu a ballot line as a major party candidate for
mayor in New York Cily, a candidatc must gather a statutery minimum of only 7,500
signatures. N.Y. Elee. L. § 6-136, Moreover, a mayoral candidate nced not gather those
signatures from any particular gecographic areas within New York Cily. Similarly, 1o
obtain a ballot line as a major parly candidate for counfywide Civil Court judgeships in
New York City, a candidate must gather a statutory minimum of only 4,000 signatuics,
again without geographic distributional requircments. fd.

44, The costs of mounting such a challenge (o place delegate and
alternate candidales on the ballot would include, among other things:

« [dentifying, contacting, and recruiling suitable and supportive delegate
candidates i each of the many ADs within the judicial district who agree to run,
campaign, and defy their local party leaders by voting for a challenger Supreme
Courl candidate at the convention;

+ Runming a complete petitioning operation in every AD;

+ Runmning a fundraising operalion;

» P.rinting petitions for each of the delegate candidate slales im each AT, and

s Defending pelitions against legal chalienges (discussed below).

45,  While the county party leadership obviates the need lor their
delegate candidates of choice to pay these costs, a challenger delegate candidate must
hersclf pay or find scurces to pay these cosls. The county patly leaders and local polilical
clubs under their control also provide volunteers to gather sigiratures without cost in
many instances. Turther, the county party leadership gathars signatures ﬁ.:rr aslate of

delegatc candidates on a single petition in each AD, rather than for individual candidates

on separate petitions. The party-backed delegate candidates are simply included on the
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chalienger candidate does not have the benefit of this economy of scale.

4G, The challenger delcgate candidale must atso cxpend substantial
funds to hire an election lawyver to review his or har petitions for accuracy before
submission to the counly hoard of clections and lo defend thosc petitions against
challenges in court. The challenge process is extremely costly, particularly where
multiple jurisdictions are involved. Additional legal fees must be incurred if onc hopes to
challenge those petitions filed by party-backed delegate candidates. While the party-
backed candidates can call upon the party to provide such legal representation in many
cases, the challenger must pay these costs out of her own campaign funds,

47,  Nor would such expenditures on petitioning in any way ensure that
the delegate candidates actually prevail over the county party leaders’ delegate selections.
The costs outlined above do not include ary of the necessary costs of the subsequent
delegate clection campaiéns in cach AD — at {east 24 and possibly over 300 scparate
campaigns in the Second Judicial District alone — that would likely exceed significantly
ihe costs of petitioning,

4. Indced, even if a challenger Supreme Court candidate were able o
mect this astronomical price tag and the unimaginable operalional challenges involved,
he or she still would not have replicated the experienced, countywide campaign and get-
ont-the-vote operations controlled by the county party leaders across the state. Such
baxriers can be cven greater in rural counties where gathering signatures, comniwricaling
with voters, and gelting thet to vote on Election Day require overcoming significant

distances and barriers to mass communication,
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county parly leaders’ support, these barriers to having the oppormunity to elect sufficient
delcgates to have the possibidity of obtaining the parly’s nomination at the judicial
convention arc prohibitive,

e, Delegates’ Allegiances Cannof Appear on the Ballot to
Educate Voters and Facilitate Challenges

50.  Unlike presidential delegates, moreover, New York™s judicial
delepates cannol appear on the ballot with any indication of their atlegiance to a specific
Supremé Court candidate. As a result, even if a Supreme Court challenger candidate
snccesstully petitions to place a supportive delegute candidate on the ballot, he or she
must inform the voters through costly campaign literature or advertising of that delegale’s
allegiance. F u.rthr::r, the challenger must repeat that costly and unprecedented public
cducation campaign in cach AD for scores of different delegate candidates.

f. Disincentives to Running for Delegate Without the Support
of County Party Leadcrs

51.  These barricrs arc compounded by the signifcant disincentives to
rumning for de]egate that render it impossible for challenger Supreme Court candidates to
recruit and elect delegate candidates.

52. Above and beyond the slim chance of being elected a delegale as a
challenger arc the unatrractive qualities of the position itself. A judicial delegate must
serve as one of 4 large number of delcgates at a single low-profile cmwénlien, in a single
year, and without any compensation. Moreover, unlike presidential delegates, judicial
delegates do nol have the satisfaction of being elected (o support a specific candidate.

g. The Real Qualifications for Mast Convention Delegates
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delegates and altcrnate delegates principally for their unwavering loyalty and their
willingness to éuppﬂr‘c without qualification the judicial candidates choscn by those
leaders. Judicial delegates and alternates often have littls conneclion to the ADs they
purport to represent; thoy frequently do not even reside within the AD and “represent”
one AD in one vear and another in the following year, depending on the wishes of county
party leaders. Upon infonmation and beliel, the county party leaders roulinely select
themselves or their own crployees as judicial delegates,

2. Delegate “Elections” Withont Candidates

54.  As aresult of these severc burdens on Suprerﬁe Courl candidates’
elforts to run challenger delegates, only a tiny haudful of the judicial delegates and
alternates who are scléeted even appear on the ballot because they are not opposed by
other candidates,

55 In New York City, for exaniple, from 1999 through 2002 only 14%
of the 4,825 judicial delegate candidates seleeted by the two major parties actually
appearcd on any ballot. The Republican Party placed only one percent {194} of their
delegates on the ballot in New York City (iuring this period. The Democratic Party
selected 80% of ils judicial delegates without placing them on the ballet. -

56.  Outside New Yark City, delegales are even less likely to be placed
on the ballot, Upon inforntation and belicf the counties of Albany, Erie, Nassau, Suffolk
and Tompkins have all selected judicial delegailes without placing a single candidate,

Republican or Democratic, on a ballat at least since 1999,

B. The Sham Nomination Process at Judicial Conventions
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and-file party members or voters in the sclection of Supreme Court justices and cnsurc

that challenger candidates cannol earn a place on the ballol,

1. Party Leaders’ Selection of Supreme Court Candicates Before
the Convention

38. In each county, the party leadership has developed a procedure for
selecting the Supreme Court candidates to be approved at the jlldicial convention. While
these procedures vary in their details, they uniformly deprive voters and ranl-and-file
parly members of meaningfit] input in the selection process.

2. Convention Structures to insure Nomination of Party
Leaders’ Candidates

a. Short Notice and High Absentecism

59, The state party chairpersens for each of the twa major partics
initiate the convention proecedings by designating a “convenor™ in writing, usually
approximalely ong 10 1wo weeks prior 1o the convenlion,

a0, Iligh absentees rates for judicial delegates at conventions rcﬂcct
both the short notiee and the extent to which delegates serve as no more than a rubber
starnp on the counly parly leadership’s selection of Supreme Court candidates. In the
Bronx, for example, the minutes for Democratic Party judicial conventions held between
1999 and 2002 show an average abseniee rale for delegates of 24%. Outside of New
York City, the minutes of the conventions for which attendanee information is available
from 1994 through 2002 show an avera'ge absentee rale 0f 33%. The ﬁbsencc of
detegates and aliernates allows county parly leaders to oversee the appointment of

replacements at the convention itself, and thereby further ensures their control over the
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b. Scripted Farmat and Limited Duration

ol. Beecausc of the county party leaders’ control aver delegate
scleetion, the nomination process al the conventions s, with exiremely rare exceptions,
virtually all formalized procedure, with no substantive decision-making by the delegates.
The participants follow a consistent, almost scripted formal from which they rarely
deviate. As a result, the convenlions are usually concluded in record lime.

62. At the appointed hour, the convenor cails the convention to order
and ascertains whether a quorun of delegates 1s present. 1f a quorum is not present,
alternates and even others may be appointed to replace absentees. Upen information and
belief, many of these replacements thus have neither been elected by the voters nor
gathered the requisite petitions to be considered for the position.

3. Next, the convention delegates must clect 4 temporary chairperson
and then a lemporary secretary, whose only function is to oversee the subsequent eleclion
of a peﬁnancnt chairperson and secretary. In most cases, the chairperson whe presides
over the convenlion 1s selecled 11 advance by the county party leadership and often
performs this function year after vear. There have been no successful challenges to the
anointed chairperson at any of the judicial conventions since at least as early as 1994 and,
upon information and belief, even earlier.

G4, After several insubstantial formalities, the chaimerson then calls
for nominations for Supreme Court Justices. As a techmical matter, all neminations are
“from the floor,” but there is virtually ncver a nomination that is not known and

supporled by the county parly leaders belore the convention begins.
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nonvnale a specilic n-:;minee, Then a pre-selecled delegate sceonds the nomination.

66. At most conventions, the chaivperson then invites a motion to close
nominations for that position, the motion passes by unanimous voice vole, and the
candidate is anmounced as the party’s nominee. The convention then repeats this process
for cach remaining open position. In a minority of conventions, the chairperson oversees
the nomination for a slate of candidates and the delegates’ vote is postponed until the
entire slale has been announced.

67. A judicial candidate must r;ccive at least a majority of the
delegales’ votes to obtain the party’s nomination, This stands in stark contrast with the
party conveniions used for statewide offices in New York to select candidates for the
primary clection; such convenlions allow nomination by only 25% of the delegates at the
comvention,

68.  The brevity of the conventions reflects the absence of real debate
or deliberations. In the Second Judicial District, {for cxample, the average length of the
Democratic Party judicial conventions from 1994 through 2002 for which data arc
available was 25.3 minutes. The longest Democratic Party convenlion in Brooklyn
during this period ran 45 nunules, while the shoricst took only 11 minutes during which
eight Suprenie Court candidates were nominated and approved. Across the rest of New
York Statc, the average durabion of judit..:{al conventions is less than onc hour.

3. The 100% Success Rate of Candidates Supported by Pariy
Leadership

as, Naone of the Supreme Court candidates who were selected at

Democratic or Republican conventions across the State from 1994 through 2002 sbout
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leaders’ support.? For the remaining six candidates, conclusive evidence is not available
at this point, but Plaintiffs have 1o reason to believe that they any of them were
successiul challenger candidates,

70.  In New York City, from 1994 threugh 2002, 137 Democratic
candidates were selected without a singls successful challenge at any of the 32
conventions. The Republican Party sclected 131 Supreme Courl candidates over that
period without a single recorded challenge, successful or otherwisc.

71.  Ouiside New York City, from 1990 through 2002, none of the
candidates selected by the two major partics’ conventions about whom dala are available
{i.2., 448 of 456} were challengers wilthoul the party leaders’ support. I'or the remaining
cight candidates, conclusive evidence is not available at s point, but Plaintiffs have no
reason to believe that they any of them were successful challenger candidates.

C. The Sham General Election

72.  The voters’ lack of influence over the choice of candidates at the
partics’ nomination stage is exacerbaled by the fact that, in all but a few cases, it is the
convention nomination process rather than the general election thal determines who shall
become a Supremec Court justice.  Most volers in New York State face general clections
for Supreme Court that arc, more aften than not, literaily uncontesied.

73.  Uncontested elections occur either because only one party decides
it is worthwhile (o run a candidate, or because of cross-endorsement, whereby one party

gndorses the other party’s candidate rather than place its own candidate on the ballot.

% “I'wo candidates were selected as a result of 4 splil between two factions within the Democratic Party’s .
leaderslip in Frie County in 2000, Neither of those candidates ran as a challenger candidate without the
bracking of party leaduers.
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Parly has won a Supreme Court glection in New York State, since at least 1990, In fact,
96% of minor party candidates without such an cndorscment receivv:;.d less than 20% of
the winners’ total vote rallics. For this reason, if a Supreme Court election does not
include both Democratic and Republican candidates for the position w1 question, it 1s not
contested in any meaningful sense.}

74, From 1990 through 2002, 47% of ihe general elections in New
York State for Supreme Courl were uncontested with respect to major party candidates
(i.e., only onc Democratic or Republican candidate appeared on the ballot for cach open
geat). Morcover, more than 62% of New York State volers hive in Judicial districts where
the two major parties contest less than half the Supreme Court elections.

75.  Inthe Second Judicial District, over half (51%) of the victorions
Democratic candidates during this period were cross-cndorsed by the Republican Party at
its own convention and did not face even loken opposition. In the Twellth Judicial
District {the Bronx), 95% of the winning candidates were cross-cndorsed by the
Republican Party during the same period. In each of the other two judicial districts
within New York Cily, more than hall’ ol the Supreme Court clections during this period
were nncontested by the two major parties {Manhattan (85%) and Queens (5%%)). In the
Third through Eighth Judicial Districts, covering 50 out of 57 counties outside New York
City and the cities of Albany, Schneciady, Syracusc, Rochester, and Buffalo, [lly 504
of clections since 1990 were uncontested by the two major parhies,

76.  Bwven when both major pattics place candidates on the general

election ballot, rioreover, in the overwhelming majority of elections the onlcome cannot
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cannot be considered “competitive™ if the losing candidate garners less than §80% of the
winning candidate’s vole 10lal (equivalent to a 35%-45% margin),

77. In New York City, from 1990 through 2002, only five out of 221
Supreme Court clections (4.e., 2%} could be considered “competitive” by this nieasure.

In the eight judicial districis 1hat.¢0ver the rest ol the state, 56% of the Supreme Courl
elections have been cither literally imcontested or non-competitive during that period.
Only two districts in New York State - the Ninth and the Tenth — held Supreme Court
eleclions thal could b;e considered compcetitive more than half the time during that period.

78.  Inall, since 1990 New York Siate’s voters have faced Supreme

Courl eleciions that were either uncontested or non-cempetitive 76% of the time (350 out

of 400 clections).

IL The Uniqueness of New York State’s Burdensome Sapreme Court Sclection
Svystem

A, The Absence of Alternate Routes to Major Parcy Ballot Lines

79, The county party leaders” complele conirol over the culcome of the
judicial convenlions would nod necessarily deprive the volers of their riglt 1o chioose their
Supreme Court justices if a primary election or altermative paths onto the gc.ncral clection
ballot existed for major party candidates. Unlilke candidates for aff other New York Stale
elective oiMices, however, under state law Supreme Court candidates cannot appear on the
general ele{:tiu_n ballot as a candidate of one of the two major parties without being
chosen by the party leadership and approved at the judicial convention.

80.  For all clective offices except Supreme Court justice, New York

State usca onc of two methods to determine which individnals [rom a pobiical party
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51, First, in statewide elections for U.5. Scnator, governor, lisutenant
governor, attornsy general, and state cr:-mptrn]ler_, the recognized parties select their
candidates for a primary electi.(:-n al a party convention in June. Whichever candidates
obtain at least 25% of the convention delegates’ votes arc automatically placed on the
prithary ballot. The 25.% threshold ensurcs that cven if one candidate has ihe supporl of'a
majorily of party lcaders, voters will likely have the choice of several candidates from
their parly on the primary ballot,

82,  Butewven a statewide candidate who fails to oblam at least 25% of
the delegates” votes may still earn a place on the primary ballot as a cslmdidate of their
party tlrough a direct petitioning process.

83 Second, New York Slate’s Assembly and Senate candidates obtain
a place on the primary ballot by gathering signalures Jirectly from voters rather than
through a convention system. See NY. Elec. L. §§ 6-1362(h}, (i).

84.  Simalarly, the judges of the Civil Court of the City of New Yerk
are chosen (hrough a dircet primary clection between candidates who petition onlo the
ballot. Candidates within the Democratic or Republican Parties can petition onto the
primary election ballot for countywade Civil Court judgeshipa by obtaining 4,000
signaturcs and filing such petitions with the Board of Elections. See N.Y. Elcc. L. §§ 6-
136, 6-168. Not surprisingly, multiple candidates fiom the same party compete in the
primary election, and well-qualified candidates who would not be able 1o obtain the
counly parly leadership®s backing for Supreme Court have the opporlunity to become

Civil Courl judges.
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primary election then becomes the party’s nomtinee in the general clection.

86, By contrast, New York State’s Supreme Court convention system
includes 110 primary election for judicial candidates, no threshold lower than 30% af
judicial delegates to obtain a convention nomination, and no way to petition onto the
ballot as a party candidate.

]7. In sum, potential candidates for alf ofher elective state offices have
several paths onto the ballot, each much iess oncrous than that required of Supreme Courl
candidates.

B. The Abhreviated Timetable To Prevent Insurgent Candidacies

88, The nniguc timetable for Suprene Court selection in New York
Statc cxacerbates an already insurmountable burden on potential candidaies. Judicial |
delegates arc selected in the fixst week of September, the judictal convention occurs in
the third week of Septecmber, and the general eleclion is in carly November, See N.Y.
Elee. L. § 6-158(3). Judicial candidates cannot know whether voters will even see their
name on {he ballot until roughly five to six weeks prior to the clection. Moreover,
Supreme Court candidates learn who has been selected as a judicial delegate no more
{han iwo weeks before the convention. Even il open-minded delegates were sclected at
the September eleciion, therefore, judicial candidates without the parly leadership’s
backing would not and do uot have sufficient time to identify, contact, gnd convines the
choscn delegates to .w::te for lhem at the convention rather than for the party-backed
candidates.

89, By conirast, the parly conventions to nominate candidates for
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for those offices (rather than for delegates to- the convenlion) is held in Septerber, and
the general election is held in November, Similarly, the New York State Assembly and
Scnate électiuns allow petitioning onto the ballot une weeks or maore prior to the
September primary eleciion.

C.  Judicial Elections in Other States

90,  The currcnt judicial convention system in New York Statc imposcs
a burden on voters and candidates that no other siate has imposed. Qut of the 33 states
that eleci at Teast some of the judges on their tnal eourt of general jurisdiction, New York
alone reguires nomination ol candidates through a convenlion system. Every other state
{hat elects its tria! judges i partisan elections allows candidates to pstition onlo a primary
election ballot. Those states with nonparhisan judicial clections allow candidates to
r:-btain a place on the batlot through petitioning or other reasonable notice to atlow voters
{o have a meaningful choice on Election Day.

III. The Burdens on Candidates, Voters, and Party Mcmbers

a1. The cwrrent Supreme Court sclection system imposes severs
burdens on prospective Supreme Courl candidates, voters, and rank-and-file members of
the major parties in the excreisc of their federal associational and voting rights.,

02, New York’'s byzantinc scleetion system severely and unuecessarily
burdens Supreme Court candidates who are well qualified for Supreme Court service but
not backed by the county leadership of the Democratie or Republican Parlies.

03, The expenence ol Plaintiff Margarita Ldpez Torres illustrates the

burden on major party candidates who are impermissibly picvented by the current system
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scat in 1992 with the support of the Democratic’ Party county leaders in Brooklyn, But
when she sought the Democratic Party's nominalion for Supreme Court in 1997, and
again in 1998, 2002, and 2003, for reasons unrclated to her judicial qualifications the
Democratic Party County Chairman and tﬁe other county party leaders refused lo support
her nonmiinaticn. In fact, those leaders even drafted a candidate to challenge her for her
Civil Conrt seat in 2002, which she retained through widcspread support among voters.
In 2002, the chair of the County Chairman’s judicial screening panel informed Judge
Lépez Torres that she would not even be considered because the County Chairman had
nol relerred her name for consideration.

04,  Nor could Judge Lopez Torres run delegales 1o supporl her bids Lor
her party’s nomination because the burdens imposed by New York’s statutory selection
system are, as described above, too severe. Despile widespread voter support - she
obtained more votes (2007 10) for Civil Court in 2002 than awy of the Democratic Party”™s
candidates for Supreme Court did in Brookliyn on the same day — the current system thus
has prevented :her from having ary meaningful opporviumty to be chosen by her party to
bea Demﬂcraﬁc candidate for Supreme Court.

| 03, Nor iz the possibility of running as a miooer party candidate a
meaningful solution for candidates who arc not cndorsed by Democratic or Republican
Party leaders (even if it were consiilulional 1o force a candidate to give up her party
affiliation to obtain a place on the ballot). Upon information and belicl, no candidate
running solely with the endorsement of a minor party has ever prevailed in a Supreme

Courtt election.
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gain, .o apcz Torres example demonsirates this redlity, [n
2003, alter she could not overcome the party leaders” opposilion once again, she chose to
run as a Supreme Court candidate for the Working Familics Party, which ran a slate of
Supreme Courl candidates for the lirsl lime ihat year. Prediclably, despile obtwmng a
ﬁlace on the ballot and the endorsements of the New York Times, the Dadly NMews, the New
York Sun, and £{ Digrio, Judge Lopez Tarres and all of the other Working lamilics Party
candidatcs lost by a massive margin to the Democratic Party’s candidatés.

97.  Because of these severe burdens on challenger candidacics, New
York's restrictive selection system severely burdens voters® right Lo vole by depriving
thent of any meaningful choice of candidates, and thus of their rightful choice of who
becomes a Supreme Court justice.

98.  In a 2003 survey of voters, the Marist College Institute for Public
Opinion found that 66% of New York State’s voters either believe that Supreme Court
Justices in New Yorle are appoinied or are unsure whether they are elected or appointed.

Q. By contrast, New York’s voters are considerably more aware of
their right to votc for county and civil court judges - - oflices where nominees are chosen
through direct primary elections rather than judicial convenlions — despite the fact that
these courts have a more limited jurisdiction. Aceording to the survey, 60% of New
York's voters correctly believe that county and ¢l court j.udges are elected, while only
19% evronecously believe thal such judges are appointed. In other words, voters’
awareness of their nghl lo elect corresponds directly to whether they are, in practice,

allowed to vote effectively in the selection system provided by New York Slale’s

Clection Law.
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and-file members of the Democratic and Republican Parties of their right to associate and
to choose their parly’s candidates for the general election. County party leaders vefain
exclusive contral over the party’s choice of delegates and Supreme Court candidates in
each judicial district. Regardless of party members’ support for a Supreme Courl
candidate, the current system prevents members from having any adequate means to
express that support to produce a neminee.

IV,  No Legitimate State Interest Justifies the Burdens Imposed by New York's
Supreme Court Selection System

01, No compelling or even legitimate state interest justifies the scvore
burdens impescd on challenger Supreme Court candidates, party members, and voters.
The only remotely relevant state mieregts — (o ensure that candidates have demonstrated a
modicum of support among veters and to avoid potential confusion from an excess of
candidates on the ballotl — are not only not served by the current systemn but are served
well, and with sigmficantly fewér burdens on candidates and volers, by the ballol access
rules used to fill every other New York Staie office and inal courls in 33 other states.

102, Morcover, the currcnt system dircetly contravencs the only dircetly
rclevant and compelling state interest, namely the New York State Constitution’s
comimand that Supreme Court justices “shall be chosen by the electm's. |ie., the voters].”

143, Like the scores of slales thal use a direct primary election system
to choose their principal trial judges, New York State could adopt, without difficulty or
threat to any legitimate interssts, a system that does not impose severe burdens upon the

rights of voters, party members, or candidates.
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(COUNT ONE)
First and Fourteenth Amendments —
Burden on Rights to Yote and Assaciate

104, Plaintiffs repeat and realiege each and every allegation contained
in paragraphs .1-102 as if set forth herein at length,

105.  The earrent judicial convention system of selecting Supreme Court
justices, cstablished by N.Y. Elec. L. §§ 6-106, 6-124, 6-158, imposes a severe burden ou
the candidales” and voters” landamental right to votc. Specifically, by erecting severc
and unjustified bmriers to candidacies, the corrent system has deprived and will continue
to deprive candidates of their right to obtain a place on the ballot as a me.mber of their
own party, voters of their right to vote effectively by choosing a candidate of their choice,
and rank-and-file party members of their associational righl to select their parily’s
candidates. Plaintiffs have suffered, and will continue to suffer, severe and unjustified
burdens upon these rights as voters and present and future Supremec Court candidatcs.

106. By reason of the foregoing, Delendants, acting under color of state
law, have deprived and will deprive Plaintiffs of the rights, privileges, and immaunities
sceured to them by the First and Fourteenth Amendments 1o the United States
Constitution and proteeted under 42 U.S.C. § 1983,

107, Defendants have no compelling or important interest that justifics
this scvere burden upon Plaintiffs’ fundamental rights to vote and to asscciate.

108, Plamhffs have no adequate remedy al law for such deprivation of
their rights, privileges, and immunities.

{COUNT TWO)
Fourtcenth Amendment —
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109, Plaintills repeat and reallege cach and every aliegation contained
in paragraphs 1-107 as if set forth herein at length,

110, The current judicial convention system of selecting Supreme Courd
justices, established by N.Y. Elce. L. §§ 6-1006, 6-124, 6-138, imposcs an uncqual and
unjustificd burden on candidates’ aud voters” fundamenial righi to voie, Specifically, the
cuirent system denies candidates and voters across the state cqual protection of the laws
by imposing, without legitimate justification, a virlually insurmountable burden upon any
challenger candidates for Supreme Court, while imposing a much lesser burden on, for
example, candidates for civil court judgeships, New Yark City inayor, and even statewide
offices such as povernor, senator, attorney general, aud complroller.

111, Inaddition, the Supreme Court selection system arhitrarily burdens
challenger candidates and their supporters far more than party-backed candidates,
Bceeausc the barriers to obtaining access to the ballol are so significant for such
challengers, the practical effect of the current system 15 to devalue the votes of their
supporters relative to those cast by their fellow volers. Tn fact, the supporters of such
challengers are never even allowed to votc for their candidates of choice.

112, By reason of the foregoing, Defendants, acting under color of stale
law, have deprived and will deprive Plaintiffs of the rights, privileges, and imniunities
secured o them by the Fourteenth Amendment to the United States Constitution and
protected under 42 U.S.C. § 1983,

113, Defendants have no competling or important interest that justifics

this unequal treatment of Plaintiffs and these imequal burdens upon their rights to votc
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114, Plamtiffs have no adequate remedy al law for such deprivation of
their rights, privileges, and immunities.
PRAYER FOR RELIEF

Wherefore, Plaintiffs respectfitlly ask this Court:

(1) _ To enter judgment declaring and determining that the current judicial
convention system of scleeting Supreme Conrt justices, cstablished and facilitated by
N.Y. Elec. L, §§ 6-106, 6-124, 6-158, violales the United Siates Constilution, specifically
the First and Fourteentll Amendments, both facially and as applied to Plaintiffs;

{2)  To grant the appropriate cguitable relict, including an injunction allowing
the New York State Legislature to establish, within 90 days of this Court’s judgment, a
ncw system of Supreme Court justice sclection that is consistent with the federal
Constitution and this Court’s findings, providcs a rcal opportunity for candidates with
public support to compete for their party’s nomination, and consequenily gives voters
their constitutional right to vote effectively to choose their Supreme Court justices;

(3 If ihe .New York Slale Legislature fails 1o establish 2 new system of
selection as outlined above, to order as interim relicf at least until such tirme as the
Legislature acts to do se, that Supreme Court justices be selected through a system ihat
includes {a) a direct primary election for Supreme Court, and (b) an avenue by which
candidates may oblain a place on the primary election ballot of their party by gathering a

rcasonable number of signaturcs by petition.
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and maintenance of this action, including an award of reasonable attorneys’ fees pursuant
to 42 U.S.C. & 1988; and

(5} To award such other equitable and further relief as the Court deems just

and propcr.
*
Dated: March 18, 2004 ? a:——s-ﬁ—m .o
Frederick AQ. Schwarz, Jr. (FS2047) o
Burt Neuborie

Deborah Goldberg (DG9285)
Jeremy Creelan (JC7222)
BRENNAN CENTER FFOR JUSTICE

at New York University School of Taw
161 Avenue of'the Americas, 12™ Floor
New York, NY 10013
Ph: (212) 998-6730

Attorncys for Plaintiffs
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