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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,

V.
Civil Action No. 1:11-cv-1303
UNITED STATES OF AMERICA,; (RMC-TBG-BAH)
ERIC HOLDER in his official capacity as

Attorney General of the United States,

Defendants, et al.

N N N N N N N N N N N N N N

POST-TRIAL BRIEF OF THE DEFENDANT-INTERVENORS
TEXAS LEGISLATIVE BLACK CAUCUS

The Texas Legislative Black Caucus respectfully submits this post-trial brief pursuant to
the Court’s Minute Order of January 25, 2012. The Texas Legislative Black Caucus also adopts
the Post-Trial Briefs of the NAACP and Davis Intervenors. As set forth herein, the proposed
House, Senate and congressional plans
INTRODUCTION

The redistricting plans submitted to this Court for declaratory judgment demonstrate the
continuing necessity for section 5 of the VVoting Rights Act. Each of the three plans — House,
Senate and congressional — was adopted with the specific intent to reduce and minimize minority
voting strength, and each would achieve that result.

At the core of this case are demographic changes what threaten — or promise - gradually
to erode the white ascendancy in Texas politics. During the last decade minorities comprised
nearly 90 percent of the 4.3 million person increase in Texas population. As a result, some
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formerly Anglo-dominated legislative districts are now districts in which minority voters would
enjoy the ability to elect representatives of their choice, but for the Legislature’s proposed plan.
The natural growth of population also has created new areas which, had the Legislature acted in
accordance with non-racial redistricting principles, would have offered additional opportunities
for minority representation.

Instead, the Legislature not only systematically avoided naturally-occurring minority
gains but also eliminated existing minority districts. The process by which the Legislature
accomplished this was marked by secrecy, deception and a lack of common courtesy. The
Legislature drew contorted district lines and split over 900 voting precincts with an extraordinary
block-by-block attention to race as if it were determined to show just how sordid a business it
can be to divvy us up by race, and to flaunt its disregard to the extraordinary financial costs it
was imposing on individual counties and the burdens it was imposing on individual voters. The
Legislature departed time and again from its stated legislative redistricting guidelines, racially
neutral redistricting criteria and governmental interests in order to minimize minority political
opportunities.

The State’s efforts as Plaintiff to explain its actions so as to meet its statutory burden of
proof have been incomplete and incredible, and the requested declaratory judgments should be
denied.

l. BACKGROUND
A. The Creation of New Minority Districts as the Result of Population Growth
From 2000-2010 the population of Texas grew rapidly led by Hispanic, black and other

minority population, which together constituted nearly 90 percent of the new population.



Case 1:11-cv-01303-RMC-TBG-BAH Document 195 Filed 02/06/12 Page 3 of 21

NAACP 1-14.* The State itself projects a continuing, even accelerating minority share of
population growth fueled largely by birth rates, of which minorities have been a rising majority
in Texas since at least 1990. NAACP 95-7, 100-102.

Texas would have lost congressional seats had the statewide growth mirrored the Anglo
growth rate. G11. As it was, the minority population exploded, earning Texas four additional
congressional seats. G 10. The minority growth, moreover, grew and spread in urban areas
through the organic expansion of existing minority concentrations into neighboring areas, so that
the growth created new areas where minorities predominate; that is, new areas sufficient to form
legislative districts in which minority citizens comprise a majority of the population have arisen
organically, and in each plan new districts arose that reflected the population growth. NAACP 98
These include new potential congressional districts in the Dallas-Fort Worth area, Houston-
Harris County, and South Texas, a Senate district with a minority CVAP majority in Tarrant
County, benchmark House districts in Fort Bend (26), Bell (54), Dallas (101, 106), and Harris
(144) Counties, and a new House district in northeastern Harris County (Perez interim district
107). NAACP 103-121, 148; G35.

1. THE LEGISLATURE’S PLANS

A. House

Each of benchmark plans districts (26, 54, 101, 106, and 144) currently is viable for
minority voters, as would the potential districts. NAACP 107, 152-3. The State admits that
changing population makes its own election analysis potentially unreliable, and the population

has been changing rapidly in each of these districts, far more rapidly than the State’s CVAP data

! Citations are to paragraphs in Proposed Findings of Fact abbreviated using the initial or acronym for the party (G
for Gonzales, DV for Davis-Veasey; and NAACP, MALC, TLRTF, and TX)
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would suggest.” NAACP 98, 125-6; DV 17. The expert testimony of Dean Rogelio Saenz
establishes without contradiction that the Anglo citizen voting age population of the districts has
dropped precipitously from 2000 to the present as set forth below:

Percent Anglo CVAP

District 2000 2012
26 62.3% 46.8%
101 72.3% 52.5%
106 63.6% 43.4%
144 65.2% 41.2%

NAACP 98, 125-6.

The calculations by Dean Saenz were made using standard demographic techniques and are un-
rebutted on this record, and the federal courts have accepted such use of ACS data to project post-
census minority CVAP. NAACP 128.

Recent election returns reinforce the present viability of these districts. With respect to
district 26, it is adjacent to and has the same rising minority coalition that in adjacent district 149
elected of minority-preferred candidate Hubert Vo. NAACP 242-6, 258, 272-4; Rep. Vo was
first elected from a district with a 48.6 percent minority CVAP, i.e., a lower CVAP that that
currently in district 26. He defeated a powerful incumbent (Appropriations Committee chair) and
has been re-elected since. DX 1013. Plaintiff has presented no evidence comcerning the viability
of district 26.

The most, recent elections in districts 101 and 106 have been very closely contested, and
the Anglo margin of victory in each was far less than the relative growth since then of minority
population in the district. NAACP 130. Within 106, the minority-supported candidate at the top
of the ballot has prevailed in the two most recent state elections. NAACP 131. Minority voters

in Dallas County vote in coalition, and have been able to elect candidates of their choice to

> Red Appl CVAP data are based on the 2005-2009 American Community survey, and thus provide the CVAP as of
2007, rather than the 2010 current CVAP. The State’s data thus understate minority CVAP by five years of growth.
NAACP 122-4,
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county-wide offices (District Attorney, Sheriff, numerous judges) with an Anglo CVAP (47.9%)
significantly higher than that in district 106.> NAACP 24, 33-35, 257; DOJ 254

District 144 also has been carried by minority-preferred candidates in the two most recent
statewide elections, and its minority CVAP has proved sufficient for the minority coalitions that
characterize the county to elect candidates of their choice. NAACP 131

While the rising minority population in district 54, which abuts and includes part of a
large military base, is more difficult to quantify (many military voters cast ballots in their
homes), minority voters have enjoyed a large measure of success within the district, and Plaintiff
has presented no evidence disputing its viability. NAACP 115-7, 251-5.

Plaintiff’s Election Analysis

The viability of these districts has not been disputed by the State. As the State’s expert,
Dr. Alford testified, one would “certainly...want to be cautious if there are trends that would
make current election results give us a very different picture that, say, results from 2002”,
precisely the trend in each of these districts as well as Senate district 10. DV17, 18.

The specific election analysis presented by Dr. Alford is, moreover, unreliable. The
Alford methodology is bran new, apparently having sprouted subsequent to this Court’s decision
on summary judgment: it is a departure from his methodology in his initial report and all of his
previous work; it has not been peer-reviewed and has not to his knowledge been used by any
other person in any other case; it has been roundly rejected by other experts; and in fact it was a
“collaborative effort” drafted by counsel. DOJ 264; MALDEF 67-71, 84-5; NAACP 45-7

The Alford analysis (and the State’s case) moreover is based on a faulty set of elections.

The contests were selected a geographer with no expertise as “interesting” elections and omitted

* The State posits new district 101, now in Tarrant County and 42.9% Anglo in CVAP, as a viable district and a set-
off for the elimination of district 149, TX 97-100, a claim that implicitly confirms the viability of benchmark district
106m which is adjacent to new 101. DX 594, 603.
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equally relevant races, but Dr. Alford never questioned the selections even though the statewide
offices selected, heavily tilted toward judges and administrators, involve different skills and
temperaments than legislative offices. DOJ 265, MALDEF 86-88.

The Adopted Plan

Rather than respect these existing districts and draw districts that reflected the population
growth, the State reduced minority voting strength in existing districts 26, 101, 106, and 144 or
eliminated the districts entirely so that the present ability of minority voters to elect candidates of
their choice in those districts is reduced and eliminated. NAACP 263-5.

The State eliminated or reconfigured and retrogressed minority districts 101, 106, 144,
and 149 even though each met the State’s population equality standard and did not need to be
redrawn at all. NAACP 139-42, 144, 150, 248, 267-74, 292-4. In the Legislature’s plan for
districts 106 and 144, the Democrat at the top of the ticket lost in 2008 and 2010, receiving (in
District 106) 35.5% of the votes in 2008 and 30,1% in 2010 and receiving in (District 144) 36.8% of
the votes in 2008 and 39.3% of the votes in 2010. NAACP 134. Other predominantly Anglo
districts were available for elimination that were under-populated and that would have reflected
the absolute decline in Anglo population that accounted for any loss of districts in Dallas (e.g.,
114, 115) and Harris (e.g., 136) Counties. NAACP 142, 291; DX 1012. The State further
rejected alternatives that would have protected minority voting strength in each of these districts
and reflected the population growth in northeastern Dallas County (Perez interim district107).
NAACP 143.

The State reconfigured and retrogressed districts 26 and 54 even though both were
overpopulated and needed only to eliminate some predominantly Anglo peripheral population.

NAACP 137, 149. The State’s reconfigurations to minimize and cancel out minority’s ability to
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elect resulted in extremely contorted district boundaries in districts such as House 26, 41, 103,
104, 105; Senate 10, and congressional 26. NAACP 142, 248-9, 278, 280, 292*; MALC 97-99.

B. Senate

The growth of the minority population in Tarrant County was reflected in a compact area
sufficient for a Senate district with a strong minority majority. NAACP 25-9, 118-21. Minority
citizens vote cohesively in Tarrant County. NAACP 312-4, DV 1. Despite this natural growth,
the state rejected alternatives to redraw the district so as to recognize the new organic community
of interest and instead dismantled Senate district 10 in which minority voters had pulled, hauled
and traded to establish an effective voting majority and elected the candidate of their choice.
NAACP 315-8.

Plaintiff’s attack on the viability of Senate district 10 is based substantially on the
performance there of Democratic candidates in exogenous elections, many of which occurred
before the minority population had grown and which, as noted above, provide a poor measure for
success in Senate elections. TX 283; DV 1-15. The evidence establishes, however, the
unreliability of statewide elections as a predictor of legislative district results. Put gently, recent
Democratic candidacies for statewide office in Texas represent a triumph of hope over
experience. By diverting resources from state races to winnable district contests, minority
coalitions can and do succeed.”> DV 3-15. The most reliable election here is the endogenous
election with the increased minority population. DV 16.

The dismantling of Senate district 10 has a discriminatory effect on minorities by

depriving African Americans and Latinos of any realistic chance to elect a candidate of their

* References to C185 should refer to H283.

> The state points to instances in which minority voters have split over candidates for statewide office during
primary elections as evidence that minority coalitions do not exist. There is no question, however, that minority
voters vote together as a bloc in winnable elections - when it counts. Of course, occasional divisions occur among
all groups of voters (see, e.g., the current presidential primary contests) who ultimately coalesce.
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choice to office in district 10 or any other Senate district in Tarrant County, as admitted by
Plaintiff’s expert. NAACP 331, DV 52. The loss of the ability to elect in district 10 was not offset
by the addition of another minority ability to elect district in the state. NAACP 330.

C. Congress

Texas currently has 11 congressional districts in which minority voters have the ability to
elect candidates of their choice. G15. The growth of minority population and the expansion of
the congressional delegation are reflected in new potential minority districts, including in Tarrant
County and the Valley/South Texas. G35, 77 Rather than draw districts that reflected the
population growth, the State reduced minority voting strength in existing districts 23, 25 and 27
so that the present ability of minority voters to elect candidates of their choice in those districts is
reduced and eliminated. G 89-93, 102-114; NAACP 169-72; DV part Il, 3-5, 12-9.

The State redrew districts 9 and 18 so as unnecessarily to replace core minority areas
with areas slated for Anglo population growth and thereby diminish minority voting strength.
NAACP 184-9. 207-211. The State’s plan removes economic generators from each Black
congress member’s district so as to reduce the voters’ influence, and removes from each the
district office that provides services for minority voters. NAACP 190-4, 197-204, 230-3.

Minority voters in district 25 consistently have been able to elect candidates of their
choice due to a solid coalition of black, white and Hispanic voters. NAACP 215-9. The State
dismantled district 25 so as to fragment the minority population and to submerge each element of
the coalition in districts in which their votes would be overwhelmed by bloc-voting Anglo
voters. NAACP 214, 220, 224; G 69. The State plan connects a large number of minority voters
in Travis County with minority voters in Bexar County with whom they have little in common
besides race: the connection is by a narrow artificial corridor along Interstate 35. NAACP 225;

G 6567.
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Rather than allow a minority-controlled congressional district to occur naturally within
the compact minority communities in the Dallas-Fort Worth Metroplex, the map drawers
intentionally divvied up urban, low-income, minority population among four Anglo-controlled
congressional districts so as to submerge and cancel out minority voting strength in the area.
DOJ 245, 247. DVpart 11, 9. The State’s plan “packs” minority population in 30 so as to waste
and dilute minority voting strength, 240. NAACP 234-6; DOJ 256.

D. Racially Discriminatory VTD splits

The State plans split a total of over 900 VTDs (voting precincts) among the three plans.
NAACP 155. The VTD splits infringe important good-government considerations, as such splits
create major burdens for local governments. In Travis County alone, the splits are expected to
generate $900,000 in new expenses. NAACP 160. The VTD splits occur primarily in
predominantly minority districts and primarily affect minority voters, so that the considerable
burden of resulting confusion, misdirection and frustration accordingly falls disproportionately
on minority voters and reduces minority voter turnout. DOJ 116-117; NAACP 157-9, 161.
Texas, moreover, was forewarned by impact of VTDs splits in the post-1990 redistricting. As
detailed in Vera v. Richards, 861 F. Supp. 1304, 1325 SD TX 1994, “splitting dozens of
VTD's...was an electoral nightmare.” In one county, “the county clerk's office sent the wrong
ballots to certain precincts and erroneously counted those votes within the wrong District... as a
result of the complex new district lines.” Id. Alternative plans split far fewer voting precincts
and avoided disruption and fragmentation of vulnerable minority communities. NAACP 162,
164.

Avoiding VTD splits was a standard in the Senate plan and, at least where it could be

used as a club against minority requests, was a consideration in House plan. DOJ 114 -115
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While Plaintiffs have come forward with many conceivable reasons to splita VTD, they
have failed to explain more than a handful of the hundreds of VTDs that they actually split.® TX
174-5. Some of Plaintiff’s explanations appear perpetual, such as the claim that a VTD was split
for House district 41 to keep out a sewage treatment plant out of district 41 as opposed to
excluding the Hispanic voters in the colonia next to the plant. TX 184. In fact, the Legislature
split VTDs along racial lines so as to segregate voters in different districts under circumstances
such that there were less than nine chances in 10,000 that the pattern of splits was random rather
than racial. DOJ 40, 42 116, 150, 250-1, G 65

1. THE REDISTRICTING PROCESS

A. The Unusual and Unfair Procedures

The process adopted by the State of each of its plans continued a long history of
intentional racial discrimination in redistricting specifically and in voting generally. DOJ 126-
130; G 24-25; NAACP 49-94. This history has extended seamlessly from the period in which,
as a group, black persons were Republicans and white person were Democrats through the period
in which all voters were Democrats to the period when white persons are Republicans and
minorities are Democrats — again, as groups. Id. Racial discrimination in voting in Texas is
common in non-partisan contests, such as elections of cities, school districts and other special
purpose districts. DX 223-4, 227, 239, 245, 250, 252-5, 262, 267-8, 274, 276, 285, 515, 526;
NAACP 43; and see also, e.g., City of Port Arthur v United States, 517 F. Supp. 987 (DDC
1981) among a host of voting rights lawsuits against cities and school districts. The 2011

session, moreover, was one of particular racial tension and unambiguous expressions of racial

® Plaintiffs claim, citing TX Elec. Code 43:032 that many minority precincts must be split anyway because they have
over 5,000 residents. State law, §42:006, actually provides a maximum of 5,000 registered voters, not residents.
(§43:032 deals with acquisition of polling places.) Plaintiff characteristically has identified no precinct that was
split that has over 5,000 registered voters. http://www.sos.state.tx.us/elections/laws/advisory2011-05.shtml.

10
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bias, MALC 101, 103-5, including expressions of defiance of the VVoting Rights Act. MALC
115; MALDEF 37-39.

The State departed in numerous ways from past redistricting practice. NAACP 177; DV
25, 33-4; DOJ 225; MALC 109, 122, 134l. These departures understandably were a source of
discomfort for the State’s legal advisors and map drawers. DV 25-6. Many resources available
to Anglo legislators were not shared with minority-supported legislators, including outside
counsel and sophisticated statistical analysis. DOJ 96, DV 26. Redistricting proceeded in a fog,
as the House Committee never announced a number of benchmark districts that needed to be
protected. DOJ 93. Indeed, it even appears that the Senate Parliamentarian, a neutral official,
was part of the partisan inner circle. DV 34-5.

The Legislature proceeding oddly: the State held a series of hearings in 2010 before the
census data were released and when no maps or data to allow and facilitate a meaningful
discussion. DV 22-23; DOJ 103. These hearings were a “sham.” DV 25. At the same time, a
private process had begun from which minority and minority-supported legislators were
excluded: election data were gathered and individual legislators who knew the changing
demographics of their districts began to work with staff on concepts for new district lines. DV
27.

Once the census data became available, the Legislature drew plans under a closed process
from which representatives of minority voters were excluded. NAACP 175-7; DV 27-33 The
visible process languished for months; but on April 13, the House Committee unveiled a draft
plan at which point the process became rushed: the Committee called two quick hearings for the
15" and 17" (Palm Sunday) despite a rule requiring five-day notice for hearings. DOJ 97-98.

DV 26. Indeed, the process was so closed and the product so rushed that expert legal advisors

11
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retained by the State were excluded: the plans were withheld from them until their presentation
and they were given no opportunity to study the plans. DV 34. Minorities who opposed the
process faced retaliation. DOJ 176-7.

The process was permeated by disparate and derogatory treatment from minority-
supported representatives. Chairman Seliger was “dismissive” and “disrespectful” to minority
Senators. DV 37. While white Members of Congress were accommodated in their most
frivolous requests (to have their “grandbabies’ elementary school included in their districts), the
more substantive requests all three black Members of Congress were ignored despite their
sedulous efforts to be heard. NAACP 205-6; DV11; G 37-41. In a denial of the simple courtesy
and dignity one human owes another, the Legislature refused repeated efforts of Congresswoman
Johnson to keep her home within her district. DV 11.

To accommodate the needs of Anglo-supported legislators and to maximize the voting
strength of Anglos the State line-drawers manipulated lines to create “false” minority districts,
and intentionally replaced high-turnout minority areas with low turnout minority areas so as to
give the appearance but not the reality of the possibility for minority voters to elect candidates of
their choice. DOJ 117, 158-164, 192, 206-9, 229-30; MALDEF 156.

B. The Failure of Plaintiff to Answer Key Questions

The Plaintiff has not come forward with essential facts relevant to its burden of proof in
this case. Plaintiff failed to cross examine key witnesses or otherwise challenge the testimony
of key witnesses including Dean Saenz and Dr. Lichtman. Most striking is Plaintiff’s failure to
produce David Hanna, whom other witnesses for Plaintiff identified as a key decision-maker.
TX, 41-3; DOJ 263. In fact, Mr. Hanna repeatedly had urged the Legislature to be more

transparent in its proceedings, to follow regular order in enacting the plans, to avoid the 50.1%

12
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SSVR bright line standard which he called “phony” (Mr. Interiano was more pliable), to
recognize that the VVoting Rights Act trumped the county line rule, and to recognize district 149
as a protected minority district. DV 34-5; DOJ 107-10, 112-3, 122, 145, 168, 237, 25; NAACP
147; MALC 53, 100, 110, 118, 128-134, 159.

C. The Decision-Makers’ Lack of Credibility

Witnesses whom Plaintiffs did call lacked credibility. Redistricting Committee Chairman
Solomons offered non-credible testimony as to redistricting standards of the Committee (he
identified keeping communities of interest intact as a redistricting standard but was unable to
define what constitutes a community of interest; he never communicated a number of minority
districts protected under the VVoting Rights Act although he identified VRA compliance as a key
objective) and was unable to recall basic facts of the redistricting process. DV 21; DOJ 262;
MALDEF 26, 31-4. Rep. Todd Hunter displayed a lack of knowledge of minority concerns,
internal proceedings and the proposed districts in his home county. DOJ 259. Senate map-
drawer Doug Dauvis testified that he attempted to keep communities of interest together in
drafting the senate plan, but admitted he was never given any working definition of what
constituted a community of interest, and he was incapable of defining a community of interest
himself. DV 21. The Senate map fragmented minority communities of interest in Tarrant
County. DV 15-18. Key testimony of Gerardo Interiano, on whom Plaintiffs particularly relied,
was directly contradicted by other witnesses (Rep. Pena, Mr. Downton), contradicted himself on
the basic matter of whether he had used racial shading while drawing districts, and was evasive
in answering the Court’s questions. DOJ 260. Ryan Downton’s testimony that there had been
no section 5 analysis of the plan before it was released was directly contradicted by substantive

memoranda Mr. Hanna had circulated. DOJ 261.
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IV. DISCUSSION

A. The Law of the Case
In its December 22, 2011 decision on Plaintiff’s motion for summary judgment, this court held in
terms of Plaintiff’s burden as to retrogression, that “[s]ince coalition and crossover districts
provide minority groups the ability to elect a preferred candidate, they must be recognized as
ability districts in a Section 5 analysis of a benchmark plan. Coalition and crossover districts that
continue unchanged into a proposed plan must be counted as well.” Slip op. at 36. Asto
“emerging districts” this Court held that evidence of preventing an emerging ability to elect from
crystallizing will not support the contention that a plan has an impermissible retrogressive effect
under Section 5, slip op. at 33, but indicated that such evidence “may be nonetheless highly
relevant and probative to the purpose inquiry.” Slip op. at 40. This Court further held, at 11, that
the purpose inquiry that the Plaintiff must meet is that set forth in Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252, 267-68 (1977).

This Court’s decision constitutes the law of the case. City of Pleasant Grove v. United

States, 623 F. Supp. 872, 872-3 (D.D.C. 1985). Plaintiff may rail against the relevance of
coalition and crossover districts, but it has failed to identify any circumstance why this Court
should retreat from its earlier decision.

B. The State’s Proposed Plans would have a Retrogressive Effect

The Supreme Court made clear in City of Pleasant Grove v. United States, 479 U.S. 462,

471-472 (1987) that “ Section 5 looks not only to the present effects of changes, but to their
future effects as well. Likewise, an impermissible purpose under 8§ 5 may relate to anticipated as

well as present circumstances.” The Court recognized the very real prospect of a city or state

14
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“effectively diluting the black vote in advance. This is just as impermissible a purpose as the
dilution of present black voting strength.”

In determining whether a voting change is retrogressive, a section 5 court must look at
the current population and respond “to the realities of a situation as they exist at the time of

decision.” City of Rome v. United States, 472 F.Supp. 221, 247 (D.D.C.1979), aff'd., 446 U.S.

156, 186-187 (1980) (emphasis added). The City of Rome had annexed a number of areas over

time and thereby enlarged the pool of persons eligible to vote in its at-large elections. Rather
than look back at the time of the annexations, at which time some annexations were unpopulated,
the Court determined to “look at the annexations as of the date of the most recent information,
information which reflects an effect on black voting strength considerably more pronounced than
was the case when the annexations were initially implemented. This approach comports with the
terms of section 5, ... which requires, in the future tense, that the plaintiff jurisdiction
demonstrate that its voting changes “Will not ” have a discriminatory effect.” 1d. at 246.

Similarly, in Hale County, Alabama v. United States, 496 F. Supp. 1206 (DDC 1980),
this Court reviewed a majority black county’s change from district to at-large elections adopted
in 1965, as the Voting Rights Act was being passed. The county had only a handful of black
registered voters in 1965, too few to exert significant electoral influence under any election
system. By the time of section 5 review, however, the black registration had increased. This
Court properly looked at black voting strength as of the time of its decision and found the change
to have a racially discriminatory effect.

The body of administrative decisions under section 5 also recognizes the potential effect

of a changing population on minority [political opportunities.” Thus, in 1982 the Attorney

" For example, the Justice Department interposed a section 5 objection to a redistricting plan for Hinds County,
Muississippi where, the county recently having become majority black in population, a district combined “inner city
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General interposed an objection to the Texas congressional redistricting based on both racial
purpose and effect due, in part, on the State’s discriminatory manipulation of minority
population growth. DX 277 at 2.

Here, the current population of certain districts varies considerably from Plaintiffs
figures. The State’s minority population is rising rapidly, and particularly so in these areas
where minorities are moving in and whites are moving out. The State’s CVAP data are now five
years old, and plainly fail to reflect major minority increases. The Court has evidence from a
distinguished expert of a type accepted by federal courts, Benavidez v. City of Irving, 638
F.Supp. 2d. 709, 714-715, 739-730 (N.D. Tex. 2009), and the evidence is entirely un-rebutted.
Also un-rebutted is evidence from recent elections that minority voters now, “at the time of
decision” enjoy the ability to elect candidates of their choice. The Plaintiff has presented no
contrary evidence, and the record reflects clearly that the elimination of these districts would
constitute retrogression in the opportunity of minority voters to elect candidates of their choice to
the Texas House. Accordingly, these districts must be counted among those protected against

retrogression. In the absence of evidence of offsetting gains elsewhere, of which there is none,

areas of the City of Jackson, which appear to be declining in population, with the largely white, suburban City of
Clinton which has been growing markedly in population.” .July 19, 1991 letter from John R. Dunne to Ruma Hague
at 2, http://www.lawyerscommittee.org/admin/section_5/objections/files/1991 07 19 MS 91-1503.PDF. See also
July 2, 1991 letter from John r. Dunne to John T. Lamar,
http://www.lawyerscommittee.org/admin/section_5/objections/files/1991 07 _02_MS_91-1137.PDF (county
included area of a future white subdivision in district); and For example, the Justice Department interposed a section
5 objection to a redistricting plan for Hinds County, Mississippi where, the county recently having become majority
black in population, a district combined “inner city areas of the City of Jackson, which appear to be declining in
population, with the largely white, suburban City of Clinton which has been growing markedly in population.” .July
19, 1991 letter from John R. Dunne to Ruma Hague at 2,
http://www.lawyerscommittee.org/admin/section_5/objections/files/1991 07_19 MS_91-1503.PDF.. See also July
2, 1991 letter from John R. Dunne to John T. Lamar,
http://www.lawyerscommittee.org/admin/section_5/objections/files/1991 07 _02_MS_91-1137.PDF (county
included area of a future white subdivision in district); and Dec. 7, 1981 letter from William Bradford Reynolds to
Alex K. Brock, http://www.lawyerscommittee.org/admin/section_5/objections/files/1981 12 07 NC_81-1782.PDF
(reduction on area increasing in minority population to avoid a black majority).
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and in light of the elimination of other ability-to-elect districts discussed more fully by other
parties, the House plan must be deemed to have a retrogressive effect.

As set forth above and as developed more fully by other parties, there also is
retrogression in the Senate and Congressional plans.

C. The Retrogressive Effect of Excessive Voting Precinct Splits

The State split well over 900 VTDs in its plans. The state has presented a rationale for
only a handful of these splits, and the evidence shows that the State split numerous VTDs along
racial lines with the purpose and effect of minimizing the ability of minority voters to elect
candidates of their choice in specific districts. The burdens on minority voters were entirely
avoidable: alternative plans would have split a much smaller, manageable number of precincts.

The evidence also shows that most of the VTD splits occurred in minority precincts and
that the very splitting of VTDs will depress minority voter turnout. The State split these
hundreds of VTDs knowing full well that the splits would create voter confusion and frustration,
and the State disproportionately imposed those burdens most heavily on minority voters least
able to bear them.

Redistricting plans can discriminate apart from the viability of individual districts where

district lines are “so contorted as to be likely to confuse voters and candidates, and to exacerbate

the financial and other disadvantages of many black candidates”®

, or where, in light of the “effect
of splitting a large number of voting precincts...and the concomitant assignment of large
numbers of voters... we are unable to conclude that [the plan] can be implemented without

serious danger of discriminating against black voters.” ° Here, too the VTD splits will have a

8 See, e.g., March 12, 1982 letter from Wm. Bradford Reynolds to Gerald L. Baliles,
http://www.lawyerscommittee.org/admin/section_5/objections/files/1982 03 12 VA 82-2748.PDF
° See, e.g., May 6 letter from Wm, Bradford Reynolds to Charles A. Graddick,
http://www.lawyerscommittee.org/admin/section_5/objections/files/1982 05 06 AL 82-1363.PDF
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racially discriminatory effect in the heavily minority urban areas of the state where the State
concentrated VTD splits.
D. Each Plan was Infected with an Invidious Racially Discriminatory Purpose

The Supreme Court identified key circumstantial and direct evidence of a racially
discriminatory purpose in Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252,
266-268 (1977). These include the “impact of the official action -- whether it "bears more
heavily on one race than another;" the “historical background of the decision...., particularly if it
reveals a series of official actions taken for invidious purposes; “specific sequence of events
leading up to the challenged decision”; “[d]epartures from the normal procedural sequence;”
“[s]ubstantive departures... [from]factors usually considered important by the decisionmaker;”
and the “legislative or administrative history may be highly relevant, especially where there are
contemporary statements by members of the decisionmaking body, minutes of its meetings, or
reports.” Id.

Each of the State’s plans is rife with these elements. That the impact of the plans bears
more heavily on minority voters is beyond question. Although the minority population increased
dramatically, firming up existing minority districts and creating new actual and potential
minority districts, the position of minority voters in Texas has retrogressed significantly.

Here, “a clear pattern, unexplainable on grounds other than race, emerges from the effect” 492 U.S. at
266, of the state” redistricting plans. There is an irreconcilable conflict between the massive growth of
the State’s minority population while white population stagnated and the natural creation of new districts
and new opportunities for districts under any racially neutral plan on the one hand, and the reduction in

minority electoral opportunities on the other. The State’s efforts to explain away this anomaly have run

into a welter of verbosity, vagueness and internal contradiction.
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The historical background of the decision consists of an unbroken series of racially
discriminatory redistricting plans by the State of Texas and a long and persistent record of exclusion of
minority citizens from equal access to the political process. The very session in which the plans were
adopted was one of high racial tension and derogatory comments by legislators regarding minorities.

The record also contains numerous departures from the normal procedural sequence.
These are admitted in the emails among the closed circle of State personnel involved in
redistricting and convincingly stated by Members of the House, Senate and Congress. The
redistricting plans were drawn within a closed circle from which the State excluded legislators
supported by minority voters. The State went so far as to hide its work from the very election law
experts whom, as in past years, it had retained to assess and guide its work.

The State also departed willy-nilly from substantive considerations in drawing its plans.
Although the State cited maintaining communities of interest as one of its top redistricting
criteria, the State systematically fragmented communities of interest where they involved
minority voters. Although the State claimed that it aimed to give each legislator a chance at re-
election it deliberately targeted legislators supported by minority voters and eliminated or
gerrymandered their districts to assure that minority voters would not be able to elect
representatives of their choice. Further, the State split VTDS despite the strong governmental
interest in avoiding large unnecessary expenses for counties and unnecessary, and did so in a
way that disproportionately burdens for minority voters. All of these are considerations normally
considered important by decision-makers, and all weigh heavily against the State’s plans.

Plaintiff State of Texas has sorely failed to meet its burden of proof in this case. It has
failed even to address substantive issues and to rebut substantive claims. The evidence it has
offered the court has been either incomplete — mere averment — or incredible. Witnesses

contradict each other or have lapses in memory that defy credulity.
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CONCLUSION

Plaintiff has failed utterly to meet it s burden under section 5 both as to racially
discriminatory purpose and retrogressive effect for each of its plans. Accordingly, this court
should deny the State’s request for section 5 declaratory judgments as to its proposed House,
Senate and congressional plans.
Dated: February 6, 2012 Respectfully Submitted,

/s/ John K. Tanner

John K. Tanner

DC Bar #318873

3743 Military Road, NW
Washington, DC 20015
202-503-7696
john.k.tanner@gmail.com
Attorney for the TLBC
Defendant Intervenor
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