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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SAMUEL H. SMITH, in his capacityas )  CIVIL ACTION
Speaker of the Pennsylvania House of
Representatives,

Plaintiff,
V.
No. 12 0488
CAROL AICHELE, in her capacity as
Secretary of the Commonwealth of

Pennsylvania,
Defendant.

JUDGE: FILED

FEB - 62012

Clerk
KW'.M

DENNIS BAYLOR, Applicant for
Intervention.

By

ANSWER

Intervenor, Dennis Baylor, responds to the allegations in the Complaint as
follows:
1. ADMITTED.
2, Denied. The Court’s Opinion was published February 3, 2012.
3. Denied. Speaker Samuel Smith, along with other members of the General
Assembly leadership, have sole control over this matter, a plan passing
constitutional could be prepared in days.
4. Denied, see paragraph above.
5-23 ADMITTED the allegations in these paragraphs are conclusions of law to
which no responsive pleading is required.
24. Admitted in part, Denied in part. The material facts omitted are that the
U.S. Census Bureau reported the Pennsylvania Census March 9, 2011, for some

unexplained reason the Legislative Reapportionment Commission (LRC) did not
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consider the data usable until August 17, 2011, 162 days, or 23 weeks later.
Speaker Smith has superintendent authority over a matter so critical to carrying
out his duties.

25-31. ADMITTED.

32.  Denied. The LRC can lay out a plan that will pass constitutional muster
within a 7- 10 period. If needed, they could use one of several suggested plans
given in public hearings or before the Pennsylvania Supreme Court.

33. Denied. Intervenor incorporates 1 3 above as though set forth here, at

length.

34.  Denied. Intervenor incorporates Y 2 above as though set forth here, at
length.

35-36. Denied. Intervenor incorporates 3 above as though set forth here, at
length.

37.  Denied. One cannot tell in advance of a proper redistricting which seats
are vacant.

38. ADMITTED.

39.  Denied. Intervenor incorporates Y 3 above as though set forth here, at
length, and further avers that Pennsylvania Senator Dominic Pileggi and
Representative Michael Turzai, two LRC commissioners have filed suit with this
Court, covering the Equal Protection angle, under a separate docket number.

40.  Denied. It is not the exclusive constitutional parameter, see generally Holt

v. 2011 Legislative Reapportionment Comm’n Pa. (2012).
41.  ADMITTED. By way of further answer, Denied. Intervenor incorporates 9

3 above as though set forth here, at length.

2
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42-45. ADMITTED.

46.  Admitted in part — Denied in part. The currently configured 134t District,
in Berks and Lehigh counties is vacant, but it is also an unnecessarily split seat.
Split districts cause lower voter participation in the smaller part of the district,
see Exhibit, A and are a violation of our state charter, Art. 11, § 16. By way of
further answer “The right to vote is protected more than in the initial allocation
of the franchise. Equal Protection applies as well to the manner of its exercise.
Having once granted the right to vote on equal terms the State may not, by later
arbitrary and disparate treatment, value one person’s vote over that of another. “
Harper v. Virginia Bd. Of Elections, 383 U.S. 663 (1966), and as the Intervenor
testified in public hearings before the LRC “ A Special Election coincident to
reapportionment can raise unresolved due process and unequally weighted votes
under the Pa. Election Code” (See 25 P.S. §§ 2831(a) and 2872.2).

47-49 ADMITTED.

50.  Denied. Intervenor incorporates Y 3 above as though set forth here, at
length.

51. ADMITTED.

52.  Admitted, but it should be noted that much case law, state and federal has
as their premise that plans under consideration are advanced in “good faith”,
the LRC'’s conduct speaks for itself.

53.  Denied, Perry v. Perez is inopposite to the instant case, see Holt v. 2011

Legislative Reapportionment Comm'n Pa. (2012).

54-57. Denied. Intervenor incorporates § 3 above as though set forth here, at

length.
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58. ADMITTED.

59-62. Denied. See Holt v. 2011 Legislative Reapportionment Comm'n R
Pa. (2012), for applicable Pennsylvania constitutional law. “this
Court’s decision is final word on meaning of Pennsylvania Constitution. Paps

AM. v. City of Erie, 812 A.2d 591, 611 (2002).

FAILURE TO STATE A CLAIM

63.  The complaint fails to state a claim upon which relief can be granted.

AFFIRMATIVE DEFENSE - LACK OF STANDING

64. Samuel H. Smith brings this suit in his official capacity as Speaker of the
House.
65.  The instant complaint is merely a collateral attack on the Pennsylvania
Supreme Court’s Holt v. 2011 Legislative Reapportionment Comm'n _______ Pa.

(2012) decision.
66.  The LRC while having leadership from the General Assembly as members,
is not a creature of the legislature, but rather the Pennsylvania Constitution.
67.  Its actions are not legislative enactments, so the Speaker has no stanﬂ L E D

to bring the instant lawsuit. FEB - ¢ 2012

MICHAEL KUNZ, Clerk
&\%_%
COUNTERCLAIM

68.  The Pennsylvania Election Code considers the body politic to be comprised

of three components; namely, Major Parties, Minor Parties, and Political Bodies.
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69. Among the very few distinctions, setting Minor Parties apart from Political
Bodies, is, in the event of vacancies like in 134" District mentioned above, Minor
Parties can nominate candidates for a Special Election according to their by-laws.
70.  “The right to vote is protected more than in the initial allocation of the
franchise. Equal Protection applies as well to the manner of its exercise. Having
once granted the right to vote on equal terms the State may not, by later arbitrary
and disparate treatment, value one person’s vote over that of another. “ Harper v.
Virginia Bd. Of Elections, 383 U.S. 663 (1966).
71. A Special Election occurring in a split district like the 134" | can pit widely
divergent groups with respect to the power of their vote when it comes to
achieving Minor Party status, since under the Pa. Election Code 25 P.S. §§
2831(a) and 2872.2 said status is county based.
72.  Inthe 124" district where the Intervenor resides the district is split among
three counties, Berks, Carbon, and Schuylkill with the relative power of votes for
Minor Party formation being 6:1 Berks/Carbon and approximately 3:1
Berks/Schuylkill.
73.  Moreover, Special Elections disenfranchise all voters, by not having a
primary, and reliance on party by-laws in its stead; Democrats nominate through
state committee people and a candidate can be nominated with no showing of
support from the local community, and Republicans hold a mini — convention of
county committee people.

Wherefore, the foregoing premises considered, Intervenor prays for the
following relief:

1. A Pullman Abstention by the Court,
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2. Consolidation of all suits arising from the Pennsylvania Supreme Court
Holt v. 2011 Legislative Reapportionment Comm’n decision,

3. Dismissal of the instant matter with prejudice,

4. That the Defendant be permanently enjoined from enforcing the 25
P.S. §§ 2831(a), and 2872.2,

5. Institute a Primary Election system for all Special Elections for
Pennsylvania’s General Assembly,

6. And for such further relief as appears just to the Court.
Respectfully Submitted

BY:

Aes Byt

Dennis Baylor
Intervenor pro se
2654 Mountain Road
Hamburg, Pa. 19526
(610) 781-8746

Dated: February 6, 2012



Case 2:12-cv-00488-RBS Document 9 Filed 02/06/12 Page 7 of 9

FILED

FEB - 62012
MICHAEL E. KUNZ, Clerk
BY ——\Dep. Clerk

EXHIBIT A
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