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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
LIONEL GUSTAFSON, et al.
Plaintiffs,
V. CIVIL ACTION NO. 1:05-cv-00352-CG-L
ADRIAN JOHNS, etc., et al. THREE-JUDGE COURT

Defendants.

N N N N N N N N N

TRIAL BRIEF OF DEFENDANT INTERVENORS BARRON AND SANDERS
l. INTRODUCTION
In the instant case, the Plaintiffs are challenging the constitutionality of Alabama’s
legislative redistricting statutes, Acts 2001-727 and 2001-729. The issue currently before the
Court is whether the Gustafson Plaintiffs’ claims are precluded as a result of the final judgments
in two prior lawsuits in which these redistricting statutes were also challenged. In the first case,

Montiel v. Davis, CV No. 01-0447-BH-S, opinion published at 215 F.Supp.2d 1279 (S.D. Ala.

2002) named plaintiffs, seeking to represent a class of voters, challenged both statutes. In the

second, Rice v. English, 835 So.2d 157 (Ala.2002), named plaintiffs seeking to represent a class

of voters, challenged the senate districts. See also Exhs. 69A and 69B (Rice record excerpts).

In order to avoid excessive duplication, Barron and Sanders rely on the Statement of
Facts set out in Hammett’s Trial Brief. The main facts relevant to this inquiry can be
summarized, however, as follows. Active Republican Party members who opposed the 2001

redistricting plans were behind three lawsuits brought in 2001, Montiel v. Davis and Barnett v.

Alabama in federal court, and Rice v. English in state court (collectively referred to as the “2001
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litigation™).! The goals of the lawsuits were to have the 2001 legislative districts declared
unconstitutional and to have the court draw new legislative districts.

There were, among others, four men who were intimately connected to those efforts in
2001, either directly or indirectly. They were Mark Montiel, Marty Connors, Steve French and
Jerry Lathan. It is clear that, but for the activities of these four individuals, neither the 2001
redistricting cases nor the instant case would have been litigated. Given the intimate
involvement in the preceding cases and the instant case of these four men and the fact that the
nominal plaintiffs in the preceding cases and the instant case are all active Republican Party
members opposed to the 2001 legislative districts, it is clear that the Plaintiffs in this case are in

privity with the plaintiffs Montiel and Rice.

1. ISSUES BEFORE THE COURT

In the Eleventh Circuit and under Alabama law, a party seeking to invoke the doctrine of
res judicata must establish four elements: (1) the prior decision must have been rendered by a
court of competent jurisdiction; (2) there must have been a final judgment on the merits; (3) both
cases must involve the same parties or their privies; and (4) both cases must involve the same

causes of action. See Israel Discount Bank Ltd. v. Entin, 951 F.2d 311, 314 (11th Cir.1992) and

Morris v. Cornerstone Propane Partners, L.P., 884 So.2d 796, 797 (Ala.2003).

Plaintiffs have not argued that either Rice v. English or Montiel v. Davis failed to meet

the first and second elements listed above. Indeed, it is evident that both cases were litigated to a

final judgment on the merits by courts of competent jurisdiction.

'Owens v. Jordan, a similar lawsuit, filed in state court in 2002, is still pending. Barron
and Sanders’ Exh. 70.
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In their earlier briefs, Plaintiffs did argue, however, that the causes of action in Montiel
and Rice are different from the causes of action here. That contention fails because, for purposes
of res judicata, causes of action are the same in the second lawsuit if those causes of action could

have been raised in the prior case. See, e.g., Thompson v. Smith, 52 F.Supp.2d 1364, 1368-1369

(M.D. Ala. 1999) (3-judge court) (if all of the elements of res judicata are met “any claim that

was or could have been adjudicated in the previous action is precluded”); Olmstead v. Amoco

Qil Co., 725 F.2d 627, 629 (11" Cir. 1984) (res judicata “extends not only to the precise legal
theory presented in the previous litigation, but to all legal theories and claims arising out of the
same ‘operative nucleus of fact.””). To the extent the claims raised in this case are different from

those raised in Montiel and Rice, because there is no question but that those claims could have

been raised in Montiel and Rice, the causes of action are the same for purposes of res judicata.?

“Montiel involved a federal equal-protection one-person-one-vote claim based on the
alleged overpopulation of certain legislative districts and racial gerrymandering claims pursuant
to both the Equal Protection Clause and Section 2 of the VVoting Rights Act. According to the
Third Amended Complaint in Montiel, the “deviations in population among state senate [and
house] districts were not based on legitimate considerations incident to the effectuation of a
rational state policy, nor for any purpose or policy recognized by the Supreme Court....” See 01-
447 Doc. 18-1 Pars. E-F. The Montiel Complaint alleges that house districts split several
counties, cities, and voting precincts and that the legislature, in so doing, subordinated traditional
race-neutral districting principles to racial considerations in violation of the Fourteenth
Amendment. Id. at Pars. 87-89. The Plaintiffs in this case have based all of their claims on the
same alleged wrongs, i.e., the alleged overpopulation of legislative districts and the splitting of
cities and counties. Plaintiffs have raised three claims: (a) a basic one-person-one-vote claim in
which they charge that there is “no consistently applied, legitimate state policy which justifies
the population deviations” of the current districts, Doc. 9-1 Par. 130; (b) a “partisan
gerrymander” claim in which they contend that “politics and a goal of +/- 5% trumped any
legitimate, consistently-applied state interest,” Doc. 9-1 Par. 138; and (c) a First Amendment
freedom of association claim in which they contend “there is no consistently-applied, legitimate
state policy which justified the population deviations or gerrymandering” in the Republican
leaning districts, Doc. 9-1 Par. 143. Therefore, for purposes of res judicata, the causes of action
are the same because all of the claims that the Plaintiffs raise in this action could have been
raised in Montiel. All of these claims arise out of a common nucleus of operative facts and the

3
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In short, the “different claims” argument is easily disposed of, leaving only one element
of res judicata for consideration — privity. “‘Privity’ is a flexible legal term, comprising several
different types of relationships and generally applying when a person, although not a party, has

his interests adequately represented by someone with the same interests who is a party.” EEOC

v. Pemco Aeroplex, Inc., 383 F.3d 1280, 1286 (11" Cir. 2004). “Virtual representation” is one
type of privity. 1d. As Defendant Intervenors Barron and Sanders show below, the Gustafson

Plaintiffs’ interests were “virtually represented” in both Montiel and Rice. Where the second

parties had “control” over the first litigation, privity will also be found. Pemco at 1291. The

facts in this case also support a control theory of privity. That argument, though not addressed

same alleged wrong — overpopulation of districts and the splitting of communities of interest by
district.

The causes of action pled here could also have been raised in Rice v. English. While that
case involved a state constitutional claim, the state claim was premised on the same wrong — the
“same operative nucleus of fact” — alleged in both Gustafson and Montiel — “overpopulation” of
some legislative districts. The Rice plaintiffs could have raised the federal constitutional claims
the Gustafson Plaintiffs now raise in state court.

The Gustafson Plaintiffs also contend that the claims are different because they come
from districts different from most of the Montiel and Rice plaintiffs. That is of no relevance
because the complaints in all three cases sought statewide relief from the redistricting plans. The
Complaint for Declaratory and Injunctive relief in Rice sought statewide relief: “This litigation
will benefit all Alabama citizens residing in the state senate districts created by Act No. 2001-
727 and asked for a declaration that the senate districts violated the state constitution and an
injunction against Alabama senate elections until new districts could be established under the
court’s jurisdiction. Barron and Sanders’ Exh. 69A:99 Par. 32 & 69A:101-102. The Third
Amended Complaint for Declaratory, Injunctive and Other Relief in Montiel sought “declaratory
relief that the present apportionment” of the Alabama Senate and House violate the Fourteenth
Amendment and Section 2 of the Voting Rights Act and further sought “injunctive relief
prohibiting Defendants from conducting elections” pursuant to the 2001 apportionment statutes.
01-447 Doc. 18-1 Pars. E-F. The Plaintiffs’ First Amended Complaint in this case asked for a
declaration that the legislative districts violate the state constitution and an injunction of all
future elections of members of the legislature until such time as the districts comply with the
requirements of the United States Constitution. Doc. 9-1 55-56. Not one of the three complaints,
in any of their incarnations, asked for relief limited to the districts from which the individual
plaintiffs hailed.
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herein, is set out in Hammett’s Trial Brief and adopted herein by reference.
I1l. VIRTUAL REPRESENTATION

“*Virtual representation’ is a term of art that [the Eleventh Circuit] has defined as
applying ‘when the respective interests are closely aligned and the party to the prior litigation

adequately represented those interests.”” Pemco, 383 F.3d at 1286 (internal citations omitted)

(emphasis in original). “Whether a party is a virtual representative of another is a question of
fact.” 1d. at 287. “Because of the fact-intensive nature of these inquiries, there is no clear test

that can be employed to determine if virtual representation is appropriate.” Louisiana Seafood

Management v. Foster, 53 F.Supp.2d 872, 877 (E.D.La. 1999).

The Eleventh Circuit has employed four factors in determining whether there is virtual
representation: participation in the first litigation, apparent consent to be bound, apparent tactical

maneuvering, and close relationships between the parties and nonparties. See Jaffree v. Wallace,

837 F.2d 1461, 1467 (11" Cir. 1988). While the Supreme Court has suggested that a court should
consider factors such as these to protect the due process rights of plaintiffs against whom virtual
representation is pled, those due process protections are not as strong where, as here, the case
does not involve individual rights but a public interest matter.
Indeed, the Supreme Court has suggested that in cases involving broad

public interest matters, “we may assume that the States have wide latitude to

establish procedures ... to limit the number of judicial proceedings that may be

entertained,” as opposed to suits in which individual interests are clearly and

directly implicated.

Pemco at 1289 (citing Richards v. Jefferson Co., 517 U.S. 793, 803, 116 S.Ct. 1761, 1763, 135

L.Ed.2d 76 (1996)). A public interest matter is one in which the plaintiffs “do not claim they

‘have a different private right not shared in common with the public.”” Robertson v. Bartels, 148
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F.Supp. 2d 443, 452 (D.N.J. 2001) (three-judge court).

Virtual representation is “particularly appropriate for public law issues.” Loudner v.
United States, 330 F.Supp. 2d 1074, 1081 (D.S.D. 2004) (applying virtual representation to a
case involving the rights of several thousand lineal descendants to a government fund). One
reason virtual representation is so appropriate in public law cases is that “the number of plaintiffs
with standing in public law cases is potentially limitless, raising concerns of judicial economy
and cost to defendants.” Id..> In public law matters there is also the overarching public need for

finality and closure. See McNeil v. Legislative Apportionment Com'n of State, 828 A.2d 840,

858-862 (N.J. 2003), cert. denied, 540 U.S. 1107, 124 S.Ct. 1068, 157 L.Ed.2d 893 (2004).
Courts have, therefore, historically taken a liberal view regarding virtual representation in
public law cases to protect the public interest. See, e.d., McNeil, supra (finding that, in public
law cases, due process requirements are lowered and applying res judicata in a public law case
even where the parties in the second lawsuit were different from those in the first lawsuit and the

defendants failed to raise res judicata as an affirmative defense); Oak Lawn Preservation Soc. v.

Board of Managers of Dallas County Hospital Dist., 566 S.W.2d 315, 318 (Tex.Civ.App.-Dallas

Apr 06, 1978) (noting that virtual representation was created to avoid situations in which “one
citizen after another could extend indefinitely litigation concerning the same act of a public body
by attacking it on one new theory of law after another.”).

Because even in the private law context, not all of the four guiding factors need be

*There is a genuine concern that a public law issue could “assume immortality.” See Los
Angeles Branch NAACP v. Los Angeles Unified School District, 750 F.2d 731, 741 (9" Cir.

1984) (applying the concept in the context of school desegregation).
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present for a finding of virtual representation, see Pemco, 383 F.3d at 1287, it is not surprising

that some courts have suggested that virtual representation can be based simply on the common
interests of the litigants in public law cases without consideration of any other factors. For

instance, in Niere v. St. Louis County, 305 F.3d 834 (8" Cir. 2002), where both the first and

second litigants challenged the dis-incorporation of their town, the Court based its virtual
representation finding solely on the common interests of the litigants. Another example is Adair
v. State, 680 N.W.2d 386, 397 (Mich. 2004), a citizen-taxpayer, public-interest lawsuit, in which
the Michigan Supreme Court precluded a second citizen taxpayer from bringing a lawsuit where
a first taxpayer, who had the same interest, had already litigated the matter. Again, the Court
made no further inquiry into other factors.

The application of virtual representation is particularly appropriate in public interest
cases in which the interests of an association are involved. Organizations and their members or
constituents share certain readily identifiable common interests on which a virtual representation

finding may be based. Recently, for example, in Families Concerned About Nerve Gas

Incineration v. U.S. Dept. of Army, 380 F.Supp.2d 1233 (Ala. N.D. 2005), the District Court

held that the interests of plaintiffs in a citizen suit had been adequately represented by two public
interest groups that had participated in an appeal from a prior state administrative process
involving the same issue:

In Families Concerned about Nerve Gas Incineration v. ADEM, 826 So.2d 857
(Ala.Civ.App.2002), the Alabama Court of Civil Appeals stated that Plaintiffs-
Appellants “Families and SAFE are public-interest citizen groups with members
from Calhoun County and other locations in the State organized to ensure that the
incineration of the chemical agents at Anniston Army Depot is accomplished in a
manner that protects human health, safety, and the environment.” .... Likewise,
all of the Plaintiffs in this case have an interest in enjoining the operation of
ANCDF because they are concerned that a release of harmful substances into the
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environment could ultimately adversely affect their members. .... All Plaintiffs in
this case have members that live in an area subject to the allegedly adverse effects
of Defendants' actions. .... It is clear that all of the Plaintiffs in this litigation seek
to protect the same interests that Families and SAFE sought to protect in the
permit appeals, and therefore, identity of the parties is satisfied.

Id. at 1260-1261.

Virtual representation is particularly appropriate where membership organizations with
readily identifiable interests are involved for another reason. Unless virtual representation is
applied, individual members of an interest group could continuously re-litigate matters of

interest to the group. In Louisiana Seafood Management, 53 F.Supp.2d at 878-879, commercial

7

fishermen who shared an interest in the ability to pursue their trade through the use of “gill-nets
brought suit in state court. Other commercial fishermen then filed suit in federal court. The
District Court found that the second set of plaintiffs were barred, among other reasons, because
of the common interest shared by the group. In its discussion of relevant federal precedent, the

Court wrote:

[P]laintiffs who are likewise affected by a piece of legislation can combine their
efforts in order to “allow various members of a coordinated group to bring
separate lawsuits in the hope that one member [or group of members] would
eventually be successful, benefitting the entire group. This entails a significant
cost to the judicial system and “discourage[s] the principles and policies the
doctrine of res judicata was designed to promote.” ” .... Allowing a coordinated
group to continually raise public law issues already decided would risk allowing
the litigation to “assume immortality.” .... In the context of a public law issue, if
the plaintiffs in the first suit win, then everyone in the group benefits. ....
However, in the absence of “virtual representation” or preclusion through privity,
plaintiffs in the group who tactically maneuvered away from the binding effects
of the first suit, would nonetheless benefit from the first suit if it succeeds, but
would not be penalized if the first suit fails. 1d. Such a situation would encourage
“fence-sitting,” thereby discouraging the principles behind the doctrine of res
judicata.

1d. at 878-879; see also Floyd v. Smith, 820 F.Supp. 350 (E.D.Tenn. 1993) (where both sets of

plaintiffs were members of the same home-schooling association and were represented by the
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same lawyer), vacated as potentially moot by, Goggans v. Smith, 23 F.3d 406 (6th Cir.1994).

In short, while the due process protection provided by the four factors discussed in
Pemco are important in cases involving private law matters, those due process concerns are
substantially less in cases involving public law matters. See, e.qg., Pemco at 1289. Due process
concerns must be balanced with the need to bring closure and finality to public law cases and to
protect the judiciary and defendants from the costs and uncertainty involved in repeated

litigation of the same government action. See McNeil v. Legislative Apportionment Com'n of

State, 828 A.2d 840 (N.J. 2003), cert. denied, 540 U.S. 1107, 124 S.Ct. 1068, 157 L.Ed.2d 893

(2004), and Loudner, supra. Where such cases involve interest groups, virtual representation

findings are particularly appropriate because an identity of readily identifiable interests exist and
because, absent virtual representation, individual members of a group could avoid res judicata by

bringing serial litigation in the name of different members. See, e.g., Louisiana Seafood

Management, supra (discussing Tyus v. Schoemehl, 93 F.3d 449 (8th Cir.1996), cert. denied sub

nom, Miller v. Schoemehl, 520 U.S. 1166, 117 S.Ct. 1427, 137 L.Ed.2d 536 (1997)).

IV. VIRTUAL REPRESENTATION AND REDISTRICTING LITIGATION

Virtual representation is particularly appropriate in the redistricting context for all of the
reasons cited above in connection with public interest litigation. First, redistricting lawsuits are
public interest cases. Plaintiffs in redistricting cases cannot claim that they “‘have a different

private right not shared in common with the public.”” See Robertson v. Bartels, 148 F.Supp.2d

443, 452 (D.N.J. 2001). Indeed, on at least four occasions, federal courts have found that
plaintiffs in a subsequent redistricting challenge were virtually represented by the plaintiffs in a

prior action. See Thompson v. Smith, 52 F.Supp.2d 1364, (M.D. Ala. 1999) (3-judge court),
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Tyus v. Schoemehl, 93 F.3d 449 (8th Cir.1996), cert. denied sub nom, Miller v. Schoemehl, 520

U.S. 1166, 117 S.Ct. 1427, 137 L.Ed.2d 536 (1997), Robertson, supra, and McNeil, supra.

Second, redistricting is of special concern to certain special interest groups, in particular
political parties and minority organizations. Each interest group will very often have a readily
identifiable shared position on redistricting matters. Such is the case in this lawsuit. Republicans
deposed in this case, including Republicans who are not plaintiffs in this lawsuit, alleged that in
2001 the Demaocrats in control of the legislature had “overpopulated” white Republican-leaning
districts to increase the number of Democratic-leaning districts and to protect Democratic

incumbents at the expense of Republican interests. Plaintiffs in Rice, Montiel, and Barnett

sought to remedy this perceived injury done to the Republican Party and themselves as
Republican voters, just as the Gustafson Plaintiffs have in this case.*

Third, redistricting litigation is often driven by lawyers representing certain
organizational interests. Redistricting cases, like many public interest cases, are not often
instigated or controlled by the plaintiffs themselves. Rather, legal counsel representing the
interest of a particular interest group generally recruits plaintiffs (often from within the interest

group he represents) who fit the criteria needed for the particular redistricting lawsuit.> These

4 See, e.g., Doc. 231 Exh. 18 Rice 27, 42:21-43:11 (plaintiff in Rice and Montiel)
(expressing belief that 2001 districts were drawn to protect Democratic incumbents), Doc. 231
Exh. 21 Humphryes 21:7-23:5, 26:19-27:1, 42 (plaintiff in Montiel) (expressing belief that
districts singled out Republicans; drawn so that Republican incumbents faced one another; Doc.
231 Exh. 22 Day 34-35:1 (plaintiff in Montiel) (expressing belief that his district drawn to
protect Democrats; House plan favored Democrats); Doc. 224 Exh. 27 Connors 34-35, 38-39
(financed Barnett) (believes that districts were drawn to protect Democrat incumbents and
thought plan would be fairer if judge as opposed to partisan controlled legislature drew it).

>The Plaintiffs in this case, for instance, are all very active in the Republican Party. Doc.
226 Exh. 1 Gustafson 16-17 (Jerry Lathan contacted her); Doc. 226 Exh. 7 Little 12-13 (active

10
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plaintiffs are nominal only and tend to have very little involvement. See, e.g., William H. Pryor,
Jr., “A Comparison of Abuses and Reforms of Class Actions and Multigovernment Lawsuits,”
74 Tulane L.Rev. 1885, 1893 (citing example of voting rights cases in which the author was
involved where named plaintiff died and class counsel did not know until several months later).
The plaintiffs in the cases at issue here have had very little involvement in the litigation.® Cases
driven by lawyers and organizational interests for which nominal plaintiffs are recruited have
long been recognized and accepted as falling within the arena of public interest litigation. See In
re Primus, 436 U.S. 412, 98 S.Ct. 1893 (1978) (reaffirming right of lawyers from nonprofit

organizations that engage in litigation as a form of political expression and political association

to solicit plaintiffs from within and outside the organization).

with Party for 20-25 years, chair of Shelby Co. Exec. Comm. during that time, secretary of State
Exec. Comm. for six years, currently member of State Exec. Comm. and training director for
State Exec. Comm.); Doc. 226 Exh. 2 Hosey 13-14 (called by Lathan); Doc. 226 Exh. 5 Douglas
35-37 (telephone call from someone he knows through Republican politics asking him if he
would be interested in being plaintiff); Doc. 231 Exh. 13 Renshaw 15 (recruited by Republican
Exec. Comm. employee); Doc. 231 Exh. 16 Ward 19 (chairman of the Third District of the
Republican Party called him to find out if he knew anyone who would be willing)

®See, e.9., Doc. 226 Exh. 2 Hosey 34-35 (Gustafson Plaintiff) (did not receive complaint
copy, only on one phone call with counsel); Doc. 226 Exh 7 Little 14-17 (Gustafson Plaintiff)
(does not receive regular status reports, complaint left up to the “litigation managers,” has not
discussed particulars of suit with litigation managers, limited number of contacts); Doc. 226 Exh.
11 Oldroyd 19, 29, 30-31 (Gustafson Plaintiff) (contacted state party to offer to be a plaintiff but
lawyers were selected before he stepped in); Doc. 231 Exh. 19 C. Rice 13-14 (Montiel plaintiff)
(Camilla Rice not only said that she had nothing to do with the decision-making in Montiel v.
Rice, she could not even recall the 2001 litigation in which she was a named plaintiff.); Doc. 231
Exh. 20 Lang 8:17-9:1, 27:4-28:9 (Montiel plaintiff) (John Lang could not recall the name of the
2001 lawsuit and had no contact with his lawyer. He learned the case was dismissed from
someone else.); Doc. 223 Exh. 23 Barnett 72 (Barnett plaintiff) (Barnett was not involved in the
strategy in Barnett v. Alabama.); Doc. 223 Exh. 24 T. Lathan 17-19, 27 (testified that she had no
active role soliciting lawyers, there were no meetings about the lawsuit, and she does not recall
how she became involved in the Barnett case).

11
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This lawyer-driven model exists in all of the cases at issue here. With the exception,
perhaps, of John Rice, none of the Plaintiffs in Rice, Montiel or the instant case did anything
other than agree, when recruited, to serve as named plaintiffs. None of them (other than perhaps
John Rice) initiated the litigation efforts, hired their legal counsel, raised funds for the litigation,
paid the attorneys, affirmatively made litigation decisions, or recruited other plaintiffs.

Fourth, as with other litigation driven by groups with shared interests, there is virtually
no end to the number of people who share the lawyers’ and interest group’s views who could be
found to serve as named plaintiffs in redistricting lawsuits. In this case, for instance, there are
literally thousands of voters in the allegedly overpopulated legislative districts, the majority of
whom, according to Plaintiffs’ allegations, are Republican or, at least, tend to vote for
Republicans.

Fifth, virtual representation is also particularly suitable in the redistricting context
because districts must be redrawn every ten years. Therefore, plaintiffs are not forever precluded
from seeking judicial review. Moreover, the Judicial Branch need not as readily intervene when,
as here, the Legislature will have to address redistricting again with the release of the 2010
census. The Plaintiffs have from now until that time to affect the political process. Finally, if
virtual representation is not applied under circumstances such as those presented here, districts
are very likely to be challenged from the date they pass until they become obsolete.

Sixth, in redistricting litigation like the case at bar, there is a tremendous incentive for
fence-sitting and for bringing successive separate claims. Redistricting can be challenged on
state, federal, statutory, and constitutional grounds, as evidenced by the lawsuits at issue here.

Redistricting law is complex enough that a single alleged wrong can be litigated under slightly

12
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different labels in successive suits. Regardless of the claim under which the districts are
challenged, the remedy will often be exactly the same. Indeed, had the plaintiffs the 2001
lawsuits prevailed, the plaintiffs here would have received the same benefit they now seek, i.e.,
new legislative districts with smaller population deviations and/or legislative districts that split
fewer counties and municipalities. This encourages plaintiffs to sandbag and to save claims until
later if the first claims brought prove unsuccessful. The serial litigation at issue in this case is a
prime example of these endless possibilities.*

Seventh, while successive litigation of the same claims is always costly to defendants and

courts alike, redistricting litigation is perhaps among the costliest. Many such cases require

three-judge courts, if brought in the federal system, just as Montiel and Barnett did. Whether
brought in federal or state court, there are generally experts involved and a significant amount of
discovery to be overseen by the judiciary and undertaken by the parties.’

Finally, virtual representation provides substantially the same due process protection in
many redistricting cases as class certification would. Indeed, applying virtual representation will

afford almost the same due process protections to the Gustafson Plaintiffs as class certification

*Even the Sec. 200 state constitutional claims were split. Montiel brought a second
Section 200 claim just five days after the Alabama Supreme Court dismissed Rice. See Owens
v. Jordan, CA. No. 02-1512-CP (Cir. Ct. Montgomery Co.) and (Barron and Sanders Exh. 70
(containing excerpted pleadings)).

*See, for example, Javier Aguilar,“Congressional Redistricting in Texas: Time for a
Change,” 27 Stetson L. Rev. 781, 806 (1998) (reporting that, as of 1998, Texas had spent nearly
four million dollars in attorneys' fees alone as a result of the lawsuits surrounding the 1990's
redistricting effort. After including other litigation costs like deposition costs, expert witness
fees, and the like, the amount was likely to exceed five million dollars); see also Note: The Case
for Redistricting Commissions, Jeffrey Kubin. 75 Tex. L. Rev. 837, 837 n. 3 (1997) (citing
articles regarding unprecedented costs of the 1990s redistricting litigation in some states).

13
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in Montiel or Rice would have. The Montiel and Rice classes would have been Rule 23(b)(2)

classes because no damages were sought and each plaintiff sought injunctive relief applicable to
all class members as a whole. See Fed.R.Civ.P 23(b). The Gustafson Plaintiffs would not have
been entitled to receive notice nor would they have been afforded an opportunity to opt out of

the Rice or Montiel classes, had they been certified.® Indeed, the broad media coverage of the

2001 redistricting lawsuits afforded the Gustafson Plaintiffs more notice than they would have
ever received as a result of certification.
In ruling on the Rule 23(b)(2) class certification sought in those cases, the Courts in

Montiel and Rice would have considered numerosity, commonality (whether common claims

predominated over individual claims), typicality (whether the named plaintiff’s claims were
typical of the other members of the class), and adequacy. See Fed. R. Civ. P. 23(a). Numerosity
is a given in this case and probably in most redistricting lawsuits. That the plaintiffs’ claims
meet the commonality and typicality requirement follows from the very nature of public law
claims because something is a public law claim when plaintiffs do not “*have a different private
right not shared in common” with other similarly situated members of the public. See

Robertson, supra.

The fourth factor, adequacy, is a factor in the virtual representation analysis. Pemco, 383
F.3d at 1286 (requiring closely aligned interest and adequate representation as the basic

requirements of virtual representation). It, too, is met here. Generally speaking, named plaintiffs

®As the Advisory Committee on Rule 23 stated, “[i]n the degree that there is cohesiveness
or unity in the class and the representation is effective, the need for notice to the class will tend
toward a minimum.” Johnson v. General Motors Corp., 598 F.2d 432 (5™ Cir. 1979).

14
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are adequate where they have no conflicts of interest and will prosecute the action. Valley Drug

Co. v. Geneva Pharmaceuticals, Inc.,350 F.3d 1181, 1189 (11th Cir.2003). The named plaintiffs

in Rice and Montiel had no discernable conflicts of interest with the Gustafson named plaintiffs,

and both actions were prosecuted to completion. The adequacy analysis also applies to class

counsel. Plaintiffs in this case cannot argue that the attorney in Rice and Montiel was inadequate
given that they gave the Litigation Management Committee the authority to retain him as lead

counsel in this case.’

At the very least, the lack of class certification in a prior redistricting lawsuit should not
be the basis for denying virtual representation. (If that were the case, virtual representation
would have no application.) A class may not be certified for reasons entirely unrelated to the
named plaintiff’s ability to satisfy the Rule 23 requirements, and there are many valid reasons
why a court might not rule on class certification in redistricting cases.

First, in some cases, a single plaintiff may be deemed to have standing to seek relief for
all similarly situated voters across the state may simply not need to ask for class certification.
Indeed, plaintiffs have every reason to avoid a class certification ruling in such cases (especially
where it appears that the plaintiff’s prospects for success on the merits are minimal) because
class certification generally will preclude future bites at the apple which could otherwise be
made by naming different members of the same interest group.

Second, where a case can be resolved on summary judgment or some other dispositive
motion, it may be reasonable to determine those issues before ruling on class certification “to
protect both the parties and the court from needless and costly further litigation.” Wright v.
Schock, 742 F.2d 541, 544 (9" Cir. 1984).

Prolonging litigation through potentially lengthy class certification hearings may be
particularly ill-advised in the redistricting context where time will always be an important factor.
This appears to have been what occurred in Montiel and Rice. See Exh. 69A at 221 & Montiel,
215 F.Supp.2d at 1280.

Finally, defendants, in order to achieve a preclusive effect in a public interest lawsuit,
should not be required to push for class certification, particularly when the case can be resolved
more efficiently on summary judgment. (Indeed, it is the rare Defendant who ever concedes that
class certification is appropriate outside of a settlement context in private interest litigation
where doing so is necessary to preclude subsequent monetary claims and to limit its overall
financial exposure.)

For these and other prudential reasons, Defendants should not be put in a situation in
which they must push for class certification or face endless streams of litigation on the same
redistricting plan. To take the position that virtual representation cannot exist unless the court
certified a class in the prior litigation or treated the prior litigation in every respect as though it
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In summary, redistricting lawsuits, such as this one, are particularly well suited to the
application of virtual representation

V. Opponents to the 2001 Redistricting Plans, Active Republican Party members, and
the Montiel, Rice, and Gustafson cases

Barron and Sanders believe that the plaintiffs in Montiel and Rice virtually represented

the interest of all voters who live in the allegedly overpopulated districts and those voters whose
counties or towns were split in the 2001 plans. That position is set out by both Hammett and the
government defendants and so is not repeated here.

However, even if the common interest of voters in overpopulated districts were not
sufficient to support a res judicata finding, the common interests of Republican Party members

opposed to the 2001 plan would be sufficient to preclude the Plaintiffs in this litigation. All of

the cases discussed herein (Rice, Montiel, Barnett, and the instant case) were driven and
supported by active Republican Party members who opposed the 2001 plans. That common
thread is unmistakable.

A. Gustafson v. Johns

The following individuals, all of whom are active members of the Republican Party who
oppose the 2001 redistricting plans, were behind the instant lawsuit.

1. The Litigation Management Committee

Jerry Lathan, the first of the three members of the Litigation Management Committee,
has been Vice Chair of the Republican Party State Executive Committee for the first and second

congressional districts of the state of Alabama for the past five years and was an elector for

were a class action, is both illogical and counter-productive in the redistricting context, and
virtual representation provides due process protections similar to those provided in class actions.
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George Bush in 2000 and 2004. Doc. 223 Exh. 32 J. Lathan 12:13-15:18. Lathan’s duties as
Vice-Chair of the Republican Party Executive Committee are to get Republicans elected to
office. Doc. 224 Exh. 26 Cavanaugh 26:22-27:6. Lathan was Vice-chair of the Executive
Committee in 2001 during the legislative redistricting efforts. Doc. 225 Exh. 32 J. Lathan 84:6-
85:6. Lathan described his role on the Litigation Management Committee in this case as
including hiring the lawyers, recruiting the plaintiffs, raising the funds and making litigation
decisions. Doc. 225 Exh. 32 J. Lathan 15:9-15:19. In addition, Lathan created a 501(c)(4)
corporation, the Alabama Twenty-First Century Foundation, to fund the litigation. Doc. 225
Exh. 32 J. Lathan 15:20-15:23; 20:14-23:.

Lathan was the person who contacted and retained the Geogia lawyers Frank Strickland
and Anne Lewis in July or August 2004. Doc. 225 Exh. 32 J. Lathan 19:6-23:3. Lathan began
discussing this lawsuit with Republican State Senator Steve French in the summer of 2004. Doc.
225 Exh. 32 J. Lathan 76:10-77:7. French ultimately became a member of the Litigation
Management Committee. Doc. 224 Exh. 29 French Vol. 1 14:4-14:14,

French was the Republican Senator who, with Representative Chris Pringle, was
handling redistricting efforts on behalf of the Republican Party in the state legislature in 2001.
Doc. 224 Exh. 27 Connors 15:7-16, 17:15-18:6. He was co-chair of the Joint Legislative
Reapportionment Committee, a position central to the 2001 redistricting effort. French as
Co-chair was in the leadership role for Republican efforts. The Republican Executive Committee
and other active Republican Party members generally relied on French to take that responsibility.

French’s pedigree with the Party is long. He was political director of the State Party in

the late 1980s. Doc. 224 Exh. 29 French Vol. 1 9:17-9:22. He then became executive director
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“through the 1990 election cycle.” Id. He later went to work for the Republican National
Committee and has been involved in leadership positions in presidential campaigns in Alabama.
Doc. 224 Exh. 29 French Vol. 1 10:3-10:5. In 1998 French was elected state senator. Doc. 224
Exh. 29 French Vol. 1 8:22-9:5.

French had been in contact with Mark Montiel, throughout the legislative redistricting
process that lead to the 2001 plans. Doc. 224 Exh. 29 French Depo. Vol. 1 48-49, 78:17-79:8.
According to French, in the fall of 2004, the Litigation Management Committee hired Montiel,
Strickland and Lewis to be the lawyers in the case. Doc. 224 Exh. 30 French Vol. 2 at 10.
French hired Leland Whaley to find plaintiffs for the litigation in the spring of 2005. Doc. 224
Exh. 30 French Depo. Vol. 2 at 42.

The third member of the Litigation Management Committee is Marty Connors. Doc. 224
Exh. 29 French Vol. 1 14:4-14:14. Connors was Chairman of the Alabama Republican
Executive Committee from 2001 through 2005. Doc. 224 Exh. 27 Connors 9:7-9:17; 10:11-13.
Connors was the Party’s Executive Director from 1983 to 1987. Doc. 224 Exh. 27 Connors
10:17-10:22. Between 1987 through January 2001, Connors was a member of the Southern
Republican Exchange, a regional networking, policy-making organization. Doc. 224 Exh. 27
Connors 11:8-11:18.

Connors began attempting to interest business groups in supporting the litigation in July
2004. Doc. 224 Exh. 27 Connors 68. He and others began actively raising funds for the case at
the end of 2004 or in 2005. Doc. 224 Exh. 27 Connors 68-69. He is one of the officers of the
501(c)(4) corporation set up to fund the litigation. Doc. 224 Exh. 27 Connors 77-78. Connors

testified that the Litigation Management Committee is the entity that “would give any directions
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to the lawyers in the case.” Doc. 224 Exh. 27 Connors 79:11-15.

Mark Montiel is lead attorney in this litigation. His close connections to the Republican
Party are also evident. Inthe 1990s, Mark Montiel was appointed by a Republican to the
Alabama Court of Criminal Appeals. Montiel, represented by Bert Jordan, another lawyer who
was both active in the Republican Party and known for representing Republican interests, was a
plaintiff in a lawsuit on behalf of Republican interests that challenged the way that judges were
elected in 1994. Doc. 224 Exh. 28 Jordan 9:13-11:23, 20:20-22:19, 22:21-23:13. Montiel
represented Republican interests and Republican plaintiffs John and Camilla Rice in the late
1990s in connection with legislative redistricting. Doc. 224 Exh. French Vol. 1 50:1-23. In fact,
Montiel is one of only a handful of lawyers known for doing redistricting litigation on the
Republican side in Alabama. See Doc. 224 Exh. 30 French Vol. 1 91:7-13.

Before filing this case, Montiel filed three other lawsuits challenging the 2001 districts
using as his plaintiffs other active Republican Party members. These lawsuits were Rice v.

English, Montiel v. Davis, and Owens v. Jordan, Civil Action No. 02-1512, Circuit Court of

Montgomery County, Alabama.

Deposition testimony revealed that Ben Ginsburg, yet another attorney well-known for
representing Republican interests is involved in this lawsuit. Doc. 225 Exh. 32 J. Lathan Depo.
47-49. Ginsburg, a Washington D.C. lawyer, was counsel in Barnett. Doc. 224 Exh. 27 at 22-23.

2. The Named Plaintiffs

The named plaintiffs in this lawsuit, also include people who are, in large part, extremely
active at either the state or county level with the Republican Party or who have run for office as

Republicans. See, e.g., Clemens 17:17-19:14, 21 (chair of Jackson Co. Executive Committee,
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contributor to RNC, gubernatorial campaign, State Executive Committee); Doc. 226 Exh. 1
Gustafson 15-16 (chair of Baldwin Co. Exec. Comm. for two years; Vice-chair of State Exec.
Comm. for two years); Doc. 226 Exh. 11 Oldroyd 7-9, 12 (self-described active Republican,
Shelby Co. Exec. Comm. member, campaign worker, Republican campaign consultant); Doc.
226 Exh. 2 Hosey 11:17-12:20 (charter member of a Federation of Republican Women chapter,
State Exec. Comm. member, campaign worker); Doc. 226 Exh. 5 Douglas 12-13 (past Jefferson
Co. Exec. Comm. Chair, elected Republican official, Co. Steering Comm.); Doc. 226 Exh. 10 P.
Moore 10-11 (campaign volunteer, State Rep. Exec. Comm., Jefferson Co. Rep. Exec. Comm.);
Doc. 231 Exh. 13 Renshaw 9-10 (Greater Birmingham Young Republicans, National Co-Chair
of Young Republicans, former member of State Exec. Comm.; Jefferson Co. Exec. Comm.);
Doc. 231 Exh. 16 Ward 17-19 (Lee Co. Rep. Club, State Exec. Comm., state Senate candidate,
lifelong Republican).

B. Montiel and Rice

Just as active members of the Republican Party opposed to the 2001 legislation are
behind Gustafson, many Republican Party insiders opposed to the 2001 plans, including, Mark
Montiel and at least two of the three Litigation Management Committee members in Gustafson,

were involved directly in the Montiel and Rice litigation.

On June 15, 2001, even before the 2001 redistricting plans passed, Mark Montiel filed

Montiel v. Davis in which, at least initially, his father, a life-long Republican was the only

plaintiff. Montiel later added other active Republicans as plaintiffs, including Republican
legislator Bobby Humphryes, former Republican elected official John Rice, Rice’s mother

Camilla Rice who had been involved in the challenge to the 1993 redistricting plans, Republican
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candidate for state senate Sheldon Day, and self-identified Republican John Lang. Unlike his
co-plaintiffs, Rice served not only as a nominal plaintiff, but also as cheerleader and as
fundraiser for the litigation. See, e.g., Doc. 231 Exh. 18 Rice 47-48, 53-55.

The Republican Executive Committee through its Chairman Marty Connors contributed
financially to Mark Montiel’s litigation. Connors described Montiel’s litigation as good work
done for the Party. Doc. 224 Exh. 27 Connors 103-105 (gave $1500 to Montiel for redistricting
litigation efforts as away of saying “thanks for all the work™). State legislators Steve French and
Chris Pringle, leaders on behalf of the Party during the 2001 redistricting effort, supported both

the Montiel and Rice lawsuits substantially by volunteering their information, their documents

and their testimony. Doc. 224 Exh. 27 at 71-71, Exh. 30 at 28, 61, 76-77; Doc. 225 Exh. 31 at
110-14; 01-447 Docs. 96 and 97; Doc. 201 Exh. 69B at 62. Their affidavits were central to the
opposition to the summary judgment motion filed in that case and were used in Rice as well.

The month after the 2001 redistricting legislation passed, Mark Montiel filed Rice v.
English. Republican Party insiders opposed to the 2001 legislation were also involved in that
litigation. John Rice was also a plaintiff in that case along with William Harris, who was former
Executive Director of the Republican Party Executive Committee. Doc. 225 Exh. 31 at 117; Doc.
224 Exh. 30 at 49-50. (The other plaintiff was apparently Harris’s mother. Neither Harris nor
Wood could be located for deposition.) Republican Senator Steve French testified that he filed
an amicus brief in the Supreme Court in Rice in support of Montiel’s position. Doc. 224 Exh. 30
French Vol. 2 at 76-80. As noted earlier, French also submitted an affidavit in the trial court in
Rice.

Well-known Republican attorneys Al Agricola (who represents Governor Riley as
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intervenor in this case) and Bert Jordan, the lawyers in Barnett, also took part in the Rice and
Montiel litigation, albeit indirectly, when in October 2001, along with Mark Montiel, they filed a

Petition for Writ of Prohibition in the Alabama Supreme Court on behalf of John Rice (plaintiff

in Montiel and Rice) and Camilla Rice (plaintiff in Montiel). Ex parte Rice, No. 1010125 (Ala.
S.Ct.), Doc. 229 Exh. 39 at Exh. 3. Agricola, Jordan and Montiel had together represented the
Rices in connection with their challenge to the 1993 legislative redistricting plans. Very early in
2001, Agricola, Jordan, and Montiel filed a motion asking the Montgomery County Circuit Court
in that case to relinquish jurisdiction over legislative redistricting as no future elections would be
held pursuant to the 1993 districts. The trial court denied the motion and retained jurisdiction.
Doc. 229 Exh. 39, Exh. 3. Agricola, Montiel and Rice then appealed to the Alabama Supreme
Court on the Rices’ behalf asking the Court to issue a decision removing the trial court’s
jurisdiction over legislative redistricting.

While that appeal was pending, the 2001 legislative redistricting plans passed, Barnett,

Montiel and Rice v. English were filed, proponents of the 2001 plans filed suit in state court in a

case called Webb v. Alabama, and the Webb court had issued a scheduling order setting that case

for trial. See Hammett Trial Brief Statement of Facts. See Ex parte Rice, No. 1010125 (Ala.
S.Ct.), Doc. 229 Exh. 39 at Exh. 3.

In October 2001, with Webb set for trial, Montiel, Agricola, and Jordan filed their

Petition for Writ of Prohibition asking the Alabama Supreme Court not to permit Webb to go
forward until the Alabama Supreme Court ruled on the pending jurisdiction appeal in Rice v.

Sinkfield. Ex parte Rice, No. 1010125 (Ala. S.Ct.), Doc. 229 Exh. 39 at Exh. 3. There were at

least two ways the Petition for Writ of Prohibition was designed to aid Rice’s position in Rice
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and Montiel. First, it sought to block Webb from going forward, thereby preventing any ruling

that might have a precedential or preclusive effect in Rice, Montiel, or Barnett (which was still

pending). Second, in keeping with the strategy of Jordan and Agricola in Barnett, which was to

get the state constitutional issue to the largely Republican Alabama Supreme Court as quickly as

possible, the Petition encouraged the state Supreme Court to rule on the Section 200 state

constitutional issue, bypassing the state trial court and the three-judge federal court in Barnett.
Finally, just as the Gustafson Plaintiffs are active members of the Republican Party, the

Plaintiffs in Rice, Montiel, and Webb were active in the Party. See, e.g., Doc. 231 Exh. 21

Humphryes (Montiel plaintiff) 7:3-8:11 (elected to House of Representatives in 1998 and 2002

as Republican); Rice (Montiel and Rice plaintiff) 6-8, 14 (became a Republican in 1988 when in

legislature; ran as a Republican for Congress; plaintiff in 1997 challenge to the redistricting

plans); Day (Montiel plaintiff) ( ran in 2002 for state senate as Republican); Lang (Montiel

plaintiff) 9:14-9:23, 11:3-11:13, 12:13-12:23 (Republican for ten years; pays dues to the Party);
Doc. 223 Exh. 24 T. Lathan (Barnett plaintiff) 10:2-10:9, 11-14 (treasurer of Mobile Co.
Executive Committee; long-time volunteer for Republican campaigns) (see also Cavanaugh
Depo. Exh. 9, Minutes from 2001 Exec. Comm. Meeting (Marty Connors appointed Terry

Lathan to be on the state Executive Committee)); Doc. 223 Exh. 23 Barnett (Barnett plaintiff) 69

(chair of the Mobile Co. Executive Comm).

Indeed, with respect to the involvement of Republican Party insiders opposed to the 2001
redistricting plan, there is no measurable difference between the instant lawsuit and Montiel or
Rice. All three lawsuits involved the same lead attorney, Mark Montiel. All three lawsuits

benefitted from the close cooperation of the Republican legislators Pringle and French who had
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led the Republican redistricting efforts in the legislature. All three lawsuits involved Republican
activists who attempted to raise funds and contributed financially to the litigation — John Rice,

former Republican legislator and congressional candidate in Montiel and Rice, and Jerry Lathan,

Vice-chair of the State Republican Party in this case. The Plaintiffs in all cases were recruited
from among loyal Republican party membership. All three cases challenged the same alleged
underlying wrong and sought the same relief — an injunction against use of the 2001 districts and
the drawing of new districts. The positions taken in all three cases was designed to benefit
Republican interests. A win in any of the three cases would have remedied the problems raised
by the plaintiffs in the other two.

In other words, there is undoubtedly an “identity of interests” between the parties in the

Montiel, Rice, and Gustafson sufficient to support a finding of virtual representation. However,

even if further inquiry into the four factors cited in Pemco is required, there is more than enough

evidence to show that all four factors are met.
VI.  Application of the Virtual Representation Factors to the Facts.

A. Close Relationship

The close relationship factor of the virtual representation analysis relates not just to
whether the plaintiffs in the two cases were friends or strangers to one another, but more to the
“identity of interests” referred to so often in virtual representation case law. A close relationship
need not “rise to the level of an ‘express or implied legal relationship’ or even a “special

relationship’ between prior and present parties ....” American Forest Resource Council v.

Shea,172 F.Supp.2d 24, 34 (D.D.C. 2001). A “close relationship” can also be shown where both

suits raise similar claims, where parties overlap, or where the same counsel represented the

24



Case 1:05-cv-00352-CG-C  Document 233  Filed 02/27/2006 Page 25 of 41

parties in both suits. See Tyus, 93 F.3d at 45 and American Forest Resource Council v. Shea,

172 F.Supp.2d 24, 33 (D.D.C. 2001). Plaintiffs may also be deemed to have a “close
relationship” or an “identity of interest” because they are members or constituents of the same

organization with common goals, see Families Concerned about Nerve Gas, 380 F.Supp.2d at

1260-1261 (finding plaintiffs bound by earlier litigation brought by groups with same

constituents); N.A.A.C.P. v. Hunt, 891 F.2d 1555 (11" Cir. 1990) (finding that NAACP member

was s virtual representative of NAACP in first suit: “Alvin Holmes was so closely aligned to the
NAACP's interests in the original suit that he was their virtual representative”; and also finding
that state legislator who was NAACP member was virtual representative of other state legislators

who were NAACP members), or hold common offices, NAACP, supra.

1. An identity of interests shared by an organized interest group.
In this case, with the exception of overlapping parties, a close relationship between the
prior and current litigants can be shown in all of the ways listed above. As noted in the prior

section, there is clearly an identity of interest between the parties involved in Montiel and Rice

and those involved in Gustafson. Plaintiffs in Rice and Montiel, as well as the members of the

Litigation Management Committee and named Plaintiffs were active members of the Republican
party who opposed the 2001 redistricting plans. As noted elsewhere in this brief, Republicans
involved in all three cases who were deposed agreed that it was a goal of the Republican Party to
get Republicans elected to office and that the legislative districts drawn in 2001 hindered
Republicans from winning as many legislative seats as they might otherwise have won. Not

surprisingly, therefore, the Rice and Montiel plaintiffs, as well as the Litigation Management

Committee members and named Plaintiffs in this case, expressed a strong shared interest in
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making the legislative districts more favorable to Republicans.

2. Parties to the subsequent action hold the same offices as the plaintiffs in the
first action.

There are additional factors that also show a close relationship between the parties and

interests in Gustafson, Rice, and Montiel. Just as was the case in Tyus and NAACP v. Hunt,

where lawmakers were plaintiffs in both the first and second lawsuits, there were former or

active state legislators serving as plaintiffs in Rice and Montiel- John Rice, a former state

legislator in Montiel and Rice, and Representative Bobby Humphryes, an active state legislator

in Montiel. These former plaintiffs share a common interest with Steve French, an active state
legislator, who is a member of the Litigation Management Committee in this case.

3. Common lawyer and familial connections between plaintiffs in the first
action and interested parties to the subsequent action.

In lawyer-driven, public interest lawsuits such as these, the presence of a common lawyer
in multiple cases also suggests a strong identity of interests and close relationship between the
plaintiffs in those cases. There is yet another reason why Montiel’s presence in all of these
lawsuits is strong evidence of a close relationship and identity of interests between these

plaintiffs. The first named plaintiff in Montiel was Mark Montiel’s father, Gonzalo Fitch

Montiel. Familial relationships between parties to the first lawsuit and parties to the second are
evidence of a “close relationship” for purposes of virtual representation. See Jaffree, supra at
1467 (“familial relationship ... does constitute an important factor when assessing the preclusive
effects of a prior adjudication™).

4, Express or implied legal relationship between parties to the first suit and
parties to the second.

Even if the “close relationship” factor in the virtual representation analysis in a public
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law case such as this required an express or implied legal relationship as is required in private
law cases (it should not)®, that requirement is satisfied in this case. The plaintiffs in both Rice
and Montiel raised class certification allegations and the relief sought included certification of a
plaintiff class. See Barron and Sanders Exh. 69A & B. While class certification was never ruled

on in either Rice or Montiel, neither was it denied. Until class status is denied in a case in which

class averments have been made, the named plaintiff and attorney have certain fiduciary duties

toward purported class members. See Armstrong v. Martin Marietta Corp., 138 F.3d 1374, 1381

(11™ Cir.1998) (“When the district court denies class certification, the named plaintiffs no
longer have a duty to advance the interests of the excluded putative class members.”) (emphasis

added); see also In re General Motors Corp. Pick-Up Truck Fuel Tank Products Liability, 55

F.3d 768 (3d Cir.1995) (“Beyond their ethical obligations to their clients, class attorneys,
purporting to represent a class, also owe the entire class a fiduciary duty once the class complaint
is filed. See 2 HERBERT NEWBERG & ALBA CONTE, NEWBERG ON CLASS ACTIONS §
11.65, at 11-183 (3d Ed.1992.)”).

In short, there is both a substantial identity of interests and a close relationship between
the parties and Litigation Management Committee in this case and the parties in Montiel and
Rice. This, as noted elsewhere, is perhaps all that is necessary to show in public law cases.
However, all four factors exist in this case.

B. Participation in the Litigation

Another factor in the virtual representation analysis is participation in the prior litigation.

®In the context of private law cases, this Court has reiterated that some sort of expressed
or implied legal relationship must exist between the parties. See EEOC v. Pemco Aeroplex, Inc.,
383 F.2d 1280, 1289 (11™ Cir. 2004).
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Courts have found participation in the prior litigation where, for instance, the claimant was a
witness in the former adjudication, was "fully acquainted with its character and object"”, and was

"Interested in its results," see Garcia v. Wilson, 820 P.2d 964, 966 (Wash.App. 1991); and where

the party to the second suit asked to address the court during one of the proceedings and assisted

the first plaintiff with legal research and documents, see Schaible v. Pike Place Market

Preservation and Development Authority, 85 Wash.App. 1057, 1997 WL 159385 (Wash. App.

Div. 1 1997).

There was substantial evidence of such participation in Rice and Montiel by two

members the Litigation Management Committee in this case and, of course, by the lead counsel
in this case, Mark Montiel. As noted elsewhere, Steve French filed an amicus brief in Rice and

provided consultation and testimony by affidavit in Montiel and Rice. French’s affidavit was

central to the Plaintiffs’ opposition to the summary judgment motion filed in Montiel and in

Rice. French also frequently met with Montiel to discuss the redistricting effort he had

undertaken on the Party’s behalf during the redistricting process before Rice or Montiel was

filed.

Marty Connors contributed funds under his control as Chair of the Executive Committee
to Montiel in appreciation of the redisricting legal work Montiel was doing on behalf of the Party
in connection. Connors, in doing so, provided not only financial support, but moral support and a

stamp of approval on Montiel’s efforts in Rice and Montiel.

Other Republican Party leaders and activists were also involved in Rice and Montiel.
Republican Representative Chris Pringle who, with French, was also on the Joint Legislative

Redistricting Committee. Connors mentioned Pringle, along with French, as the two people
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leading redistricting efforts on the Party’s behalf. Pringle donated what were apparently
substantial redistricting documents which had remained in possession after the statutes passed.

He also, like French, provided an affidavit in Montiel which was central to the opposition to

summary judgment filed in that case. Pringle was also consulted in the instant case early on by
members of the Litigation Management Committee and/or Montiel.

C. Acquiescence/Consent to be Bound

The third virtual representation factor is “consent to be bound.” Consent to be bound can
be implied by the circumstances. Indeed, it would seldom, if ever, be the case that a virtual
representation analysis would be required where there existed any explicit consent to be bound.
Some courts have, therefore, described this factor, perhaps more accurately, as “acquiescence.”

See, e.g., Tyus, supra at 455 (listing apparent “acquiescence” instead of “consent to be bound” as

one of the virtual representation factors).
Consent to be bound or acquiescence has been found to exist where the parties to the

second suit were on notice of the class action status of the first suit, see Louisiana Seafood

Management v. Foster, 53 F.Supp.2d 872, 884 (E.D.La. 1999) (“Under class action rules, this

Court cannot conceive how the federal plaintiffs were not on notice of the pendency of the state
court suit as one that might determine their rights.”); where the parties to the second suit had a

right of intervention during the first suit but did not exercise it, see Metrahealth Ins. Co. v.

Drake, 68 F.Supp.2d 752 (E.D.Tex. 1999); where the litigants in the second action were closely

aligned with litigants who abandoned the first action, see Jaffree v. Wallace, 836 F.2d 1461 (11"
Cir. 1988); and where the second party contributed financial or other support to the first

litigation, see Bittinger v. Tecumseh Products Co., 123 F.3d 877, 889-890 (6" Cir. 1997)
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(dissent, citing contribution to organized group effort as evidence of acquiescence)®. Each of
these circumstances applies in this case.

1. Failure to Exercise a known Right of Intervention.

There is certainly evidence that some of the nominal Gustafson Plaintiffs were aware of
the Rice and/or Montiel litigation but made no effort to intervene or to take any other action in
connection with those cases. See, e.9., Doc. 231 Exh. 16 Ward 37-38 (knew about redistricting
lawsuits Rice was involved in). Other named Plaintiffs testified that in 2001 they were opposed
to the redistricting statutes because of the alleged overpopulation of Republican districts. See,
e.g., Doc. 231 Exh. 13 Renshaw 21-28 (expressing dissatisfaction with the plans in 2001). Yet,
they took no action to challenge the districts or even to inquire into the possibility of litigation.
It was not until they were recruited to take part in this case that they took any action.

However, what is perhaps more important for this case is whether the individuals and
entities driving this litigation — the Litigation Management Committee members, who are the
real interested parties here, and other central Republican Party supporters of this litigation — were
aware of the 2001 litigation and failed to intervene. It is uncontested that Marty Connors, Steve
French and Chris Pringle knew about the 2001 litigation. French and Pringle participated

directly in Montiel and Rice, and French testified that filed an amicus brief in Rice. Marty

Connors knew about Montiel and Rice because Mark Montiel was calling him constantly to

*Some courts have concluded that the Sixth Circuit in Bittinger essentially rejected
virtual representation altogether and that the dissent is more in keeping with the majority of
courts that recognize virtual representation as a category of privity. See, e.g. Louisiana Seafood
Management v. Foster, 53 F.Supp. 2d 872 (E.D.La. 1999) (“the dissent in Bittinger is more
faithful to the current trend of treating “virtual representation’ as a category of finding preclusion
through privity”).
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lobby him for money to help fund the lawsuits. Doc. 224 Exh. 27 Connors 97-98. By

participating without objecting to Rice or Montiel or by intervening, these three men certainly

acquiesced in the outcome of the lawsuits. Jerry Lathan also knew about Barnett, the companion

case to Montiel, because his wife and his good friend Les Barnett were two of the three named

plaintiffs, but he did not intervene in Montiel, even after Barnett had been dismissed. See Doc.

225 Exh. 32 J. Lathan 46-47, 55-57, Doc. 223 Exh. 23 Barnett 80-83.
2. Abandonment of the first action as evidence of consent to be bound
There is overwhelming evidence that at least three of the real parties driving this

litigation acquiesced in the outcome of Montiel and Rice by abandoning related litigation. In

2001 Marty Connors, as chair of the Republican Party Executive Committee, was in control of

the purse strings of Barnett v. Alabama, 01-433 Doc. 36; 01-447 Doc. 49; Doc. 224 Exh. 27

Connors 26-69. As noted elsewhere, Litigation Management Committee member Jerry Lathan’s
wife, Terry, and his close friend Les Barnett were both named Plaintiffs in that case. The
Republican attorney Ben Ginsburg, who is consulting with the Litigation Management
Committee in this case, represented the three named plaintiffs in Barnett.

The Barnett lawyers were fully aware of the existence of Montiel and Rice. Barnett and

Montiel were on the same briefing schedule, before the same three-judge court, and had
consolidated hearing schedules, the two cases having been filed only a week apart in June 2001.
Certain orders of the Court included the styles of both cases. Jordan, plaintiff’s lawyer in
Barnett, also testified that he and Montiel communicated about the cases while Barnett was

pending. Doc. 224 Exh. 28 Jordan 26-29, 59-61, 62-64, 97-108. Jordan and Agricola (who were
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plaintiffs’ counsel in Barnett) were also well aware of the Rice v. English litigation.*°

In short, Jordan and Agricola, the lawyer’s hired by Connors on behalf of the Republican

State Executive Committee and the three Republican plaintiffs in Barnett, were intimately

familiar with both Montiel and Rice in 2001. They would have been aware that those cases

raised the same claims raised in Barnett and that the plaintiffs in both Rice and Montiel sought

class certification on behalf of all Alabama voters residing in allegedly overpopulated districts

and that the Montiel plaintiffs also sought to represent all Alabama voters residing in allegedly

“gerrymandered” districts. The Barnett lawyers’ knowledge of Rice and Montiel certainly

placed their clients, including the Executive Committee and its Chair Marty Connors, on

constructive notice of Montiel and Rice and their class allegations. Nevertheless, those lawyers

and their clients chose to abandon the claims pled in Barnett and to permit Montiel to litigate

those claims in Montiel and Rice alone.®*  This was a “win-win” situation for Connors

YAs noted elsewhere, together with Montiel, Jordan and Agricola also represented John
and Camilla Rice in their challenge to the 1993 redistricting plans. John Rice, of course, was a
named plaintiff and something of a driving force in both Rice and Montiel. In October 2001,
while Barnett was still pending, Montiel, Jordan and Agricola jointly filed the Writ of
Prohibition in the Alabama Supreme Court on the Rices’ behalf in Rice v. Sinkfield, which was
part of a coordinated effort to protect Rice’s interest in Rice v. English and to promote the
strategy in Barnett of getting the state constitutional question before the Supreme Court of
Alabama before any other court could rule on it. See, e.qg., Doc. 224 Exh. 27 Jordan 153-154.

In their initial complaint, the Barnett plaintiffs, like the Montiel plaintiffs, challenged
only the 1993 legislative redistricting plans. 01-433 Doc. 1 at 2. However, the Barnett lawyers
did not amend their complaint in a way that clearly specified the basis of their challenge of the
2001 statutes, although such an allegation was intended. See Doc. 224 Exh. 28 Jordan 67-69.
After extensive briefing by all parties to Barnett, in November 2001, the three-judge court
handling Barnett and Montiel permitted Montiel to continue but dismissed Barnett as moot on
the ground that the Barnett amended complaint did not raise a straightforward challenge to the
2001 statutes. 01-433 Doc. 40 at 2. The dismissal was in error because, according to Jordan’s
own testimony based on the pleadings filed in Barnett, the plaintiffs had challenged the 2001
statutes. Doc. 224 Exh. 28 Jordan 67-69 The parties in Barnett (for reasons their counsel said

32



Case 1:05-cv-00352-CG-C  Document 233  Filed 02/27/2006 Page 33 of 41

because Montiel, as he knew, was litigating the issues at no cost to the Committee.'?
This Court must conclude that by knowingly acceding to the dismissal of their claims,

those associated with the Barnett litigation acquiesced in and consented to be bound by the

outcomes in Rice and Montiel.

3. Notice of Class Action Allegations

Notice of the class allegation of the first lawsuit, without some attempt to intervene in
that suit or otherwise overcome the binding effects of the first action, is also evidence of
acquiescence in, and consent to be bound by, the first suit. As noted above, Connors, the
Executive Committee, and the Barnett plaintiffs had constructive knowledge through their
attorneys, if not actual notice, that Montiel’s two lawsuits raised the same claims raised
in Barnett. In addition, Montiel himself was also calling Connors to talk about his lawsuits.

Those connected with the Barnett litigation, the plaintiffs, Terry Lathan, Marty Connors, and the

Republican Executive Committee, also had constructive knowledge through their attorneys that

Rice and Montiel contained class action allegations. French would also have had access to that
information. Because the case would have been certified as a Rule 23(b)(2) case, there would

not have been an opportunity for Connors, the Barnett named plaintiffs, Jerry Lathan, or French

to opt out or to object to the certification. In other words, these interested parties had every

were privileged) chose to let that ruling stand. Doc. 224 Exh. 28 Jordan 69-70. As noted in
Hammett’s Statement of Facts, Connors, for his part, testified that he had rather spend the
Executive Committee’s money on direct mail.

Particularly since Montiel and Barnett were proceeding as companion cases, this is also
very much like the situation in Jaffree, supra, in which Jaffree withdrew from the first litigation
voluntarily before it was concluded, but, after he became dissatisfied with the way the litigation
turned out, filed a second lawsuit. The Eleventh Circuit, not surprisingly, concluded that the
Jaffree and his privies were precluded from filing the second lawsuit.
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reason to believe that they could have been bound by Montiel and/or Rice yet they did nothing
during the course of that litigation to suggest any objection to being so bound.

4. Financial Contribution and Support to the first law suit

In addition, as noted elsewhere, Connors’ contributed $1,500.00 of Executive Committee
funds to Montiel’s litigation. French and Pringle contributed their support to Montiel by
consulting with him, donating their redistricting documents, and by offering their extensive
affidavit testimony. French also testified that he filed an amicus brief in support of Montiel’s
position in Rice. These contributions also support a finding of acquiescence in the outcome of

Montiel and Rice.

In conclusion, there is overwhelming evidence of acquiescence and consent to by bound
on the part of the various active Republican Party members opposed to the 2001 redistricting
plans who are also behind this litigation.

D. Apparent tactical maneuvering

Courts have found evidence of tactical maneuvering to avoid the preclusive effect of
prior litigation where, for instance, various members of a group bring successive litigation on the

same public law issue, see Louisiana Seafood Management v. Foster, 53 F.Supp. 2d 872

(E.D.La. 1999); where plaintiffs bring a second lawsuit rather than intervening and arguing their

position in the first lawsuit, see Roberston v. Bartels, 148 F.Supp.2d 443 (D.N.J. 2001); where

the parties in the second suit are careful to name people who were not parties to the first suit; and
where the same attorney brings successive lawsuits involving the same issue, see, €. g., Tyus V.
Schoemehl, 93 F.3d 449, 457 (8th Cir. 1996) (holding nonparties bound in part because the

attorney for the plaintiffs in a subsequent suit had been substituted as counsel in a prior suit) and
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City of Chicago v. Shalala, No. 97-C4884, 1998 WL 164889, at *11 (N.D. Ill. Mar. 31, 1998)

(holding a nonparty class of plaintiff-intervenors bound in part because the attorney for the
plaintiff-intervenors in a subsequent suit was also one of the attorneys for the plaintiffs in a prior

suit), aff'd on other grounds, 189 F.3d 598, 603 (7th Cir.), cert. denied, 120 S. Ct. 1530 (2000).

There is ample evidence of these forms of apparent tactical maneuvering in this case.

1. The filing of successive lawsuits by the same attorney using members of the
same organization as plaintiffs

Mark Montiel’s practice of filing serial lawsuits challenging the 2001 legislative districts
using different plaintiffs in each suit is ample evidence in and of itself of tactical maneuvering to
support a finding of virtual representation in this case. In June 2001, using plaintiffs recruited

from within the Republican Party, he filed Montiel v. Davis raising a one-person-one-vote equal

protection claim. In August 2001, using different plaintiffs recruited from within the Party, he

filed Rice v. English raising an alleged violation of Sec. 200 of the state constitution. In 2002,

Montiel filed Owens v. Jordan, using yet another active party member as plaintiff** and making a

second attempt to raise a state constitutional Section 200 claim, only five days after the Supreme
Court affirmed the summary judgment ruling in Rice. See Barron and Sanders Exhs. 69A & 70.

After losing Montiel and Rice and apparently abandoning Owens, Mark Montiel in 2004,

spearheaded this effort to file yet a fourth case with a slightly different angle on the one-person-
one-vote equal-protection claim.

Ben Ginsburg, though not on the papers in this action, filed Barnett v. Alabama in 2001

which like this case and Montiel and Rice, used active Republican Party members opposed to the

B0Owens was Cherokee County Republican Executive Committee Chair in 2001 and an
elected official active in the Republican Party. Doc. 231 Exh. 18 Rice 69-71.
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2001 districts as plaintiffs and sought to invalidate the 2001 legislative districts.

2. Purposefully avoiding named Plaintiffs who have connection to the previous
litigation.

Tactical maneuvering can also be shown through the use of the Litigation Management
Committee in this action to screen the intimate involvement of its members. Steve French, Terry
Lathan, and Jerry Lathan all considered serving as named plaintiffs in this case. French testified
that because the population variance in his district was not large enough, among other reasons,
he was not made a plaintiff. Doc. 224 Exh. 30 French Vol. 2 at 70. Jerry Lathan testified that
the reason he and Terry did not become plaintiffs was privileged. Doc. 225 Exh. 32 J. Lathan 24-
27. Rejecting Jerry Lathan’s, Terry Lathan’s, and Steve French’s offers to serve as plaintiffs was

an apparent tactical maneuver to avoid the preclusive effects of Montiel, Rice and Barnett which

might have resulted from the Lathan’s obvious connection to Barnett or French’s connection to
all three of the prior lawsuits.

3. Other evidence of tactical maneuvering to avoid preclusion

There are yet other examples of apparent tactical maneuvering to be found. The Barnett
plaintiffs (and Connors and Ginsburg) chose not to appeal the final order in that case ruling that
their claims were moot because of their failure to make any specific challenge to the 2001
statutes. Their acquiescence in the mootness ruling, given that it was necessarily incorrect,*
suggests that they preferred to accept that ruling, which would not, on its face, result in
preclusion, rather than proceed with their claims.

The Gustafson counsel’s choice of plaintiffs from districts different from those in the

See Doc. 224 Exh. 28 Jordan 67-69 (admitting that pleadings had specifically
challenged new and old redistricting statutes).
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2001 litigation also suggests tactical maneuvering. That this was intentional is evidenced by the
Plaintiffs’ reliance on it in their briefs to support their argument (unavailing though it may be)
that the claims in this case are not the same as those in the 2001 cases. See Doc. 101 at 20-21.
4. Other evidence of tactical maneuvering
Finally, there is evidence that Plaintiffs not only attempted to avoid the preclusive effect

of Montiel but seek to take advantage of Montiel as a sword to wield against the Defendants in

this case. First, the Montiel plaintiffs sought class certification thereby inviting an objection to

class certification from the defendants but never aggressively pursued it. These Plaintiffs now
use that objection to class certification against the Defendants in this case. See Doc. 101 at 18-
19.

Second, the Montiel plaintiffs contended that race was the alleged impermissible factor

used in drawing the 2001 districts. Understandably, the Defendants argued that partisanship and
protection of incumbents, both permissible factors, not race, played a role in the drawing of
district lines. The Montiel plaintiffs did not take serious issue with this assertion.*® Plaintiffs in

this litigation, with the Montiel attorney at the helm, are now using the position Defendants took

in Montiel as a sword against those same Defendants to support their partisan gerrymander claim
and to argue that the claim raised in this litigation is different.

E. Adequacy of representation in Montiel v. Davis

1> See 215 F.Supp.2d at 1283 (“Plaintiffs have proffered no evidence to refute the
abundant evidence submitted by the defendants and defendant-intervenors which establishes that
black voters and Democratic voters in Alabama are highly correlated; that the Legislature
utilized recent election returns to ascertain actual voter behavior; and that Acts 2001-727 and
2001-729 were the product of the Democratic Legislators' partisan political objective to design
Senate and House plans that would preserve their respective Democratic majorities.”).
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The adequacy factor of the virtual representation analysis has been described in terms of
incentive to litigate, rather than in terms of the tactical and strategic decisions actually made
during the course of litigation. Tyus, 93 F.3d at 455-456. Whether adequacy goes to the actual
performance of an attorney in the prior litigation or the attorney and plaintiffs’ incentive to
litigate in the prior case, the plaintiffs in this case can make no credible argument that the

attorney or plaintiffs in Montiel or Rice were inadequate.® As noted above, those plaintiffs

litigated those cases to completion and had no conflict of interest with the Plaintiffs here, and the
Plaintiffs in this case could hardly credibly argue that Mark Montiel was inadequate as they have
retained him as lead counsel in this action.

Moreover, those plaintiffs, driven by the zeal of active political partisans, had perhaps
more incentive to litigate the one-person-one-vote and gerrymander claims raised in Montiel and
Rice than did someone without the added partisan interest driving them. This suggests that they

adequately represented not only the active Republican Party members opposed to the 2001 plans,

but all individuals allegedly adversely affected by those plans.

1°See also Doc. 231 Exh. 18 Rice 64:11-65:2; Doc. 231 Exh. 21 Humphryes 35:2-35:9
(expressing belief that Montiel had adequately represented them in Montiel v. Davis).
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IX. CONCLUSION

The facts of this case illustrate well why the virtual representation doctrine is particularly
appropriate in public law cases. They also show why the application of virtual representation in
the redistricting context will often be necessary to protect the public’s interest in finality and to
reduce the unnecessary costs to the judiciary and to government defendants of repeatedly
defending the same government action. Before this case was filed, active members of the State’s
Republican Party who opposed the 2001 redistricting legislation, represented by attorneys well-
known for their representation of Republican causes, brought four lawsuits challenging the 2001
legislative districts. The lead counsel in this case brought three of those lawsuits. Like the
named plaintiffs in all of the prior cases, the named Plaintiffs here are all active members of the
Republican Party opposed to the 2001 legislative districts. Moreover, the three members of the
Litigation Management Committee who are the driving force behind this case were all directly
(Connors, French) or indirectly (Lathan) involved in the prior three lawsuits Two of those cases

were tried to conclusion, Rice and Montiel. One of those cases, Barnett, was abandoned, and

another, Owens, is still pending.
While, even in a private law case, all factors relevant to the virtual representation inquiry
need not be shown, all of those factors are present here. There is close relationship between the

parties in interest in this case and the plaintiffs in Montiel and Rice. There is evidence of

apparent tactical maneuvering on behalf of the parties in interest in this case to avoid being
bound by the prior litigation. There is evidence that the parties in interest in this case consented

to be bound or acquiesced in the outcomes of Montiel and Rice. The parties in interest in this

case even actively participated in Montiel and Rice. This evidence is more than sufficient to
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show that there was privity between Gustafson Plaintiffs and the plaintiffs in Montiel and Rice,

particularly given the public law nature of this case.
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