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Expert Report of Professor Charles H. Franklin
Wisconsin Right to Life v. FEC

Charles H. Franklin
Professor, Department of Political Science
University of Wisconsin, Madison

June 2, 2006

1 Introducton

In this report I review the circumstances of the 2004 Wisconsin cam-
paign for the United States Senate and discuss the empirical evidence
for the effects of advertsing in elections.

I have not appeared as an expert witness in the last four years. [ am
being paid $225 per hour for my work on this report.

2 The 2004 Wisconsin Senate Campaign

In 2004 Wisconsin Senator Russell Feingold sought reelection to a third
term in the United States Senate. Senator Feingold was initially elected
in 1992 when he defeated two term incumbent Robert Kasten with 52.6%
of the vote to Kasten's 46.0%. The race was the 10th closest U.S. Senate
race of 1992,

In 1998 Feingold faced a two term member of the U.S. House of Rep-
resentatives, Congressman Mark Neumann of the 1st congressional dis-
trict. This extremely competitive race ended with Feingold winning by
the third narrowest margin in the country, 50.5% for Feingold to 48.4%
for Neumann, a margin of less than 38,000 votes.

Both candidates put substantial campaign emphasis on protecting
social security, wasteful government spending and balancing the budget.
Neumann had established himself as one of the most serious “deficit
hawks” in the House, even breaking with his party’s leadership at times
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to oppose programs he saw as too costly. A substantial portion of the
campaign focused on these issues of fiscal policy and the debate about
what each candidate had done on these issues.

However, the 1998 campaign also involved a substantial debate over
late term or partial-birth abortion. Neumann supported a federal ban on
partial-birth abortion while Feingold had voted against such a ban. Fein-
gold’'s opposition to the ban had lead to a recall petition drive against
him and Wisconsin's other senator, Herb Kohl, in the late spring of 1997.
Neumann supported the recall effort.! That recall effort, sponsored by
the pro-life organization First Breath, ultimately collected 349,958 sig-
natures against Feingold and 343,494 against Kohl, falling some 40,000
signatures short of the 390,959 required for the recall.? While falling
short, the petition drive demonstrated the strength of the right to life
movement in Wisconsin and the potential for a motivated core of oppo-
sition to Feingold in 1998. The recall effort also could be expected to
produce a large mailing list and potential financial base of contributors
for First Breath and other pro-life organizations.? According to press re-
ports, the Neumann campaign subseguently acquired the list of names
and addresses of those who signed the pettion.?

The Wisconsin Right to Life PAC reported to the FEC that they spent
$16,026 in support of Rep. Neumann and $15,947 in opposition to Sen.
Feingold.? According to news reports, Wisconsin Right to Life also used
its organization for voter mobilization efforts. According to the Milwau-
kee Journal Sentinel, “Susan Armacost, a lobbyist for Wisconsin Right to
Life, said the anti-abortion advocacy group had distributed thousands of
brochures on the issue promoting Neumann. Armacost said the group
also is doing extensive phone-calling on the issue, particularly on behalf
of Neumann and congressional candidates Ryan and Green.”®

The closeness of the 1998 election set the stage for a possible repeat
performance in 2004. Feingold's lone vote against the Patriot Act and
his substantial focus on campaign finance reform legisiation (“McCain-
Feingold”) were viewed as potential liabilities in his reelection campaign.

Early polling showed Feingold in a good but not dominant position.
The most consistent set of polls we have available are the Badger Polls

1Hotline 4/21/1997; Milwaukee Journal-Sentinel 4/20/1997.
ZHotline 6/4/1997; Milwaukee Journal-Sentinel 6/4/1997.
3Hotline 8/8/1997; St. Paul Pioneer Press, 8/8/1997.
4Hotline 10/5/1998; St. Paul Pioneer Press 10/4/1998.

SFEC Website, accessed 5/28/2006.

SMilwaukee Journal Sentinel, 11/2/1998.
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conducted by the University of Wisconsin Survey Center. These are state-
wide polls of approximately 500 adults, and were taken nine times be-
tween February 2003 and October 2004. Because they use the same
methodology and question wording over time the results are more com-
parable than are polls from different survey organizations. In a poll
taken February 11-19, 2003, the survey asked a job approval question
for a series of public officials. The series begins with

How would you rate the job George W. Bush is doing as
President? Excellent, good, fair or poor?”

and continues with similar questions about the U.S. Congress, Sen. Herb
Kohl, Sen. Feingold and Gov. Jim Doyle. In the February 2003 sample,
Feingold received 8% excellent, 40% good, 27% fair and 10% poor. A
rule of thumb among pollsters is that incumbents with approval ratings
above 50% are relatively secure while those below 50% approval are more
vulnerable. Feingold’'s 48% approval (excellent plus good) put him in
good but not outstanding shape. By comparison President Bush in the
same poll received a 58% approval rating, Sen. Kohl 46% and Gov. Doyle
39% (though Doyle had been in office only a month leading 22% to say it
was too soon to tell.)?

Through the election, Feingold's job approval remained in a narrow
band between a low of 45% approval (Badger Polls, 5/12-21/03 and 6/15-
23/04) to a high of 49% just after the September primary (9/15-21/04).
These results show that Feingold was not unpopular with Wisconsin cit-
izens but did not enjoy overwhelming support either.

A second way to consider Feingold's electoral vulnerability is through
his “reelect” numbers. The Badger Poll asked the question

As of now, do you think you would like to see Senator
Feingold reelected in 2004, or would you rather see someone
else in the Senate instead?

This question is considered valuable because early in a campaign most
potential challengers are not well known and so suffer unrealistically
when pitted against the incumbent by name. In the Badger Poll of 5/12-
21/2003 a sample of 505 adults (margin of error +/-4.4%) found “reelect”
at 42% and “someone else” at 33%. That would be a sharp danger signal
for Feingold because the rule of thumb is again that anything less than

7Badger Poll Archives: http://www.uwsc.wisc.edu/badg065.pdf, accessed
5/16/2006.
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50% is a sign of a weakened incumbent, The Republican polling firm of
Public Opinion Strategies, polling for state Sen. Bob Welch, reported a
48% Feingold reelection rate for an April 2003 poll.8

A year later Public Opinion Strategies found 46% favoring reelection
of Feingold and 36% preferring someone else, in a poll taken 4/14-15/04
for the Wisconsin Republican party.? The Republican Party of Wisconsin
cited the April Public Opinion Strategies poil on their web site, point-
ing out that “Feingold’s re-elect numbers are the lowest yet recorded
by Public Opinion Strategies in eight years of polling on the senator.
... Feingold’s re-elect numbers are similar to the scores of Democrat in-
cumbents who lost in 2002, according to POS."10 The web site goes on to
point out “Feingold is in a weaker position today than during his 1998
re-election campaign. Feingold's current re-elect score is SOFTER than
during the 1998 election cycle (49% re-elect/33% new person, POS 3/98),
when he defeated Mark Neumann by less than 38,000 votes. In twelve
years, Feingold has failed to expand his political base and now faces the
lowest re-elect scores we have seen in our eight years of polling on his
political standing.”!!

Feingold's reelect percentage improved somewhat in subsequent Bad-
ger Polls, climbing to 50% in a poll taken 10/21-28/2003 and remaining
between 50% and 52% in four additional polls until September 2004 when
they fell to 47% in a poll taken immediately after the primary, 9/14-
21/2004. The last Badger Poll before the election, taken 10/23-27/04
found a 50% saying they would like to see Feingold reelected.!2

Taken together these polling results suggest that Feingold was po-
tentially vulnerable but that he was not clearly in trouble with large
numbers of Wisconsin voters. On October 28, 2003 Republican National
Committee Chair Ed Gillespie said the party would target Feingold. Gille-
spie said they would attack him for his vote against the Patriot Act and
his opposition to a ban on partial-birth abortion.!3

In the non-partisan Cook Political Report the Wisconsin Senate race
was initially rated as “likely Democrat”, described by the Cock Report
as “These seats are not considered competitive at this point but have

8Hotline 8/19/2003; Wispolitics.com 8/19/2003,
9National Journal Polltrack Archives, accessed 5/17/2006.
10FEC opp. preliminary injunction exhibit 15.
UFEC opp. preliminary injunction exhibit 15, dated 4/22/2004.
12gadger Poll Archive, http://www.uwsc.wisc,edu/bpoll.htm, accessed
5/16/20086.
13otline 10/29/2003; Ross-AP 10/28/2003.
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the potential to become engaged.” The Wisconsin race remained “likely
Democrat” in Cook Reports of February 24, 2004 through September 7,
2004, That rating was changed to “lean Democrat” in the September 24,
2004 Cook rating, and remained so through October 26, the final pub-
lished ratings before the election. The Cook Report defines the “leans”
category as “These are considered competitive races but one party has
an advantage.” Only “toss-up” races are considered closer in the Cook
rating system. From September 24, when the Wisconsin race was moved
from “likely” to “leans”, it was one of the three most competitive races
involving a Democratic incumbent in the Cook ratings. On October 15
it became one of the two most competitive Democratic races when the
Washington race was moved out of “leans” and into “likely”. Only South
Dakota’s race was rated more competitive for a Democratic incumbent
for the rest of the campaign.!4

The Republican party failed to recruit their strongest possible chal-
lenger to Feingold, former Governor Tommy Thompson, then serving
as Secretary of Health and Human Services in the Bush administration.
Likewise, previous challenger Mark Neumann and Rep. Paul Ryan of
the 1st congressional district declined to run. This deprived the Re-
publican party of candidates with prior electoral success in federal and
statewide campaigns. Instead, four candidates with limited electoral ex-
perience emerged. The most experienced of these was state Sen. Bob
Welch, who had run unsuccessfully against Sen. Herb Kohl in 1994. Tim
Michels, a businessman and former Army officer also announced his can-
didacy. Subsequently Milwaukee automobile dealer Russ Darrow entered
the race as did little known attorney Robert Lorge.

Wisconsin Right to Life endorsed Welch and Michels and gave a qual-

14Co0ok Political Report website, http://www.cookpolitical.com/races/report_
pdfs/2004_senate_race_ratings_february.pdf, http://www,.cookpolitical.
com/races/report_pdfs/2004_senate_race_ratings_march.pdf, http://www.
cookpolitical.com/races/report_pdfs/2004_senate_race_ratings_march2.
pdf, http://www.cookpolitical.com/races/report_pdfs/2004_senate_
ratings_mayl4.pdf, http://www.cookpolitical.com/races/report_pdfs/
2004_senate_ratings_july9.pdf, http://www.cookpolitical.com/races/
report_pdfs/2004_senate_ratings_augll.pdf, http://www.cookpolitical.
com/races/report_pdfs/2004_senate_ratings_aug20,pdf, http://waw.
cookpolitical.com/races/report_pdfs/2004_sen_ratings_sept?.pdf,
http://www.cookpolitical.com/races/report_pdfs/2004_senate_ratings_
sept24.pdf, http://www,cookpolitical.com/races/report_pdfs/2004_
senate_ratings_octl5.pdf, http://www.cookpolitical.com/races/report._
pdfs/2004_senate_ratings_oct22.pdf, http://www.cookpolitical.com/
races/report_pdfs/2004_senate_ratings_oct26.pdf, accessed 5/17/2006.
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ified endorsement of Darrow on March 5, 2004.15 In a press release
announcing their endorsements, Wisconsin Right to Life PAC also made
clear their opposition to Feingold:

“Russ Feingold is so extreme in his anti-life position and
the U.S. Sepate is so important to the future of unborn babies
that the defeat of Feingold must be uppermost in the minds
of Wisconsin's right to life community in the 2004 elections”
said Pfaff.16

In the September 14, 2004 primary Tim Michels won 42.43% followed
by Darrow with 30.05%, Welch with 23.09% and Lorge with 4.35%.

The potentially strong Michels campaign failed to catch fire with vot-
ers. Despite an attractive and articulate candidate and very high quality
ads, Michels could not close the gap with Feingold in the polis. While
immediately after the primary he pulled to a 51-45 margin among likely
voters in an ABC News poli, he was not able to sustain this performance.
Perhaps the worst blow to his campaign came when the National Re-
publican Senatorial Committee reduced its commitment to the Michels
campaign in early October.}” On October 13 the NRSC announced it was
canceling a $1.2 million ad campaign in support of Michels.!8 This was
a severe setback not only because it substantially cut pro-Michel's ad-
vertising but because it left the campaign to explain how things could
still be going well if the NRSC had decided to pull out of the race. While
the NRSC did eventually commit some resources to the Wisconsin race,
it came too late for Michels to recover.

The final outcome was 55.3% for Feingold to 44.1% for Michels. Even
so, this was not a large margin for a third term incumbent. The race was
the 10th closest Senate race in 2004.

3 The Politics of Judicial Nominations

The issue of judicial nominations became an issue in Senate politics al-
most from the moment Republicans reclaimed the majority in January

I5FEC opp. preliminary injunction exhibits 4, 5 and 6.

I6WRTL news release quoting Bonnie Pfaff Wisconsin Right to Life Pac Chair. FEC
opp. preliminary injunction exhibit 4.

17Hotline 10/5/2004; Frommer-AP 10/4/2004

18Hotline 10/14/2004; Milwaukee Journal Sentinel 10/13/2004.
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2003. Democrats, now out of the majority, could no longer block nomi-
nations by simply not bringing them to a vote, as they had done during
most of the previous two years.

The Senate custom of unlimited debate provided a mechanism for
Democrats to continue to block those judicial nominations which they
most strongly opposed. A cloture vote requires 60 votes to cut off debate
50 as long as Democrats remained united, they could block President
Bush's nominations.

This in itself would not have created a substandal political issue. In
the late Clinton adminstration it was routine for the Republican con-
trolled Senate to fail to bring nominations to the floor for a vote. What
changed in 2003 was that conservatives, and especially pro-life groups,
saw the transformation of the judiciary as key to achieving their pol-
icy goals in general and to overturning Roe v. Wade in particular. This
connection of the most divisive and emotional social issue to the con-
firmation of judges gave the issue a political influence and importance
well beyond the normal politics of judicial nominations.

Between March 2003 and June of 2004 Senate Democrats had blocked
confirmation votes 16 times. The Senate Republican leadership attempted
to break the impasse several times, including a 40 hour marathon ses-
sion in November 2003. Despite intense pressure the Democrats re-
mained sufficiently united to continue to block a number of nominees
(though many more were confirmed with little controversy.)

The Republican leadership made another attempt at ending the dead-
lock in July 2004, holding four votes on stalled nominations between
July 20 and 22, ending with the 20th failed attempt.

Confirmation of judges became an electoral issue as well as a matter
of Senate procedure. While the issue did not dominate the fall elec-
tions, it did arise fairly often in Republican candidates’ statements that
they would vote to confirm President Bush’s judges. Sen. Orrin Hatch
(R-Utah) wrote: “The obstruction of judicial nominations generally, and
these filibusters specifically, figured significantly in 2004 Senate races
across the country, particularly the race in South Dakota,”1?

The stalemate was not broken until May 23, 2005 when a bipartisan
coalition of fourteen senators agreed to vote for cloture on most of the
President's most controversial judges in exchange for no changes to the
filibuster rule and the ability to continue to block nominees that De-

19The Hill, http://www.hillnews.com/thehill/export/TheHill/Comment/
OpEd/021005. htm1, accessed 6/2/2006.
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mocrats could not agree to. Since that agreement, the filibuster has not
been successfully used to block judicial confirmations.

4 Judicial Nominations in Wisconsin in 2003 and 2004

The subject of judicial nominations was raised as a partisan issue early
in the Wisconsin campaign by state Sen. Bob Welch. In three news re-
leases in 2003 Welch raised the issue of the Democratic filibuster against
some of President Bush’s nominees.?? In these, Sen. Welch “called on
Senator Russ Feingold to end his support of the filibuster of four of
President Bush’s judicial nominees.”?! He characterized Feingold’s sup-
port of the filibuster as partisan, saying “The gridlock caused by Russ
Feingold's partisanship is appalling. ...Because of his obsiructionism
the wheels of justice are in danger of grinding to a halt.”?? On January
16 2004 Welch again issued a news release saying " Refusing to allow
qualified jurists like Miguel Estrada, Priscilla Owen, Charles Pickering
and others to ever have an up-or-down vote on the Senate floor is back
room partisan politics at its worst.”3

The issue was also used by candidates Darrow and Michel, as dis-
cussed in a November 18, 2003 article in the Milwaukee Journal Sen-
tinel.?4 That article quotes State Republican Chairman Rick Graber say-
ing Wisconsin Republicans are “very well aware of (the issue}). It's some-
thing the Senate candidates (against Feingold) are talking about at every
stop. I think talk radio is talking about it around the state.”%>

On March 5, 2004 Wisconsin Right to Life also linked the filibuster
of President Bush's judicial nominees to the pro-life issue agenda and to
Sen. Feingold:

Pfaff also stressed the importance of defeating radically
pro-abortion Russ Feingold in the U.S. Senate race. “No cate-
gory of state or federal lawmaker has more influence on the
fate of unborn babies than those individuals who are elected
to serve in the United States Senate. Senators not only vote

2FEC opp. preliminary injunction exhibits 10 (dated 9/4/2003), 11 (dated
11/12/2003) and 12 (dated 11,/14/2003).

21FEC opp. preliminary injunction exhibit 11.

22EEC opp. preliminary injunction exhibit 10,

Z3FEC opp. preliminary injunction exhibit 13, dated 1/16/2004.

24¥FEC opp. preliminary injunction exhibit 14.

ZSEEC opp. preliminary injunction exhibit 14.
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on legislation affecting the sanctity of human life but they
have the power to confirm or not confirm the President’s ju-
dicial nominations. And it is in the U.S. Supreme Court where
the fate of Roe v. Wade will ultimately be decided. We do not
want Russ Feingold to continue to have the ability to thwart
President Bush's judicial nominees."26

The use of the judicial nominations issue was one of several issues
raised in the campaign, but it was raised early and often as a partisan
issue with the Republican candidates and Wisconsin Right to Life citing
it as a reason to defeat Sen. Feingold.

5 Wisconsin Right to Life in Wisconsin Politics

Wisconsin Right to Life is a very active force in Wisconsin state politics.
They routinely endorse candidates for both federal and state offices and
are active in providing voter education and mobijlization efforts on be-
half of candidates. In the September 14, 2004 primary they endorsed
109 candidates, 4 Democrats and 105 Republicans.?’

WRTL is particularly effective at voter contact and mobilization. Fol-
lowing the November 2, 2004 general election, WRTL issued a press re-
lease guoting Legislative/PAC director Susan Armacost as saying “Wis-
consin Right to Life is disappointed that the President narrowly lost Wis-
consin but we are comforted in knowing that we delivered the pro-life
vote for this great man.” The news release goes on to say “Wisconsin
Right to Life and its chapters reached over one-half million households
throughout Wisconsin with phone calls and mailings.”?® In a news re-
leased dated November 4, 2004, WRTL said “Wisconsin Right to Life is
widely recognized as one of the most effective right to life organizations
in the nation. During the past election cycle, the organization carried out
extensive statewide activities on behalf of federal and state candidates.
In addition, they carried out a number of other activities to bring their
one-half million members and supporters to the polls on election day to
vote for Wisconsin Right to Life PAC-endorsed candidates.”??

25WRTL News release quoting Bonnie Pfaff Wisconsin Right to Life Pac Chair. FEC
opp. preliminary injunction exhibit 4, dated 3/5/2004.

27FEC opp. preliminary injunction exhibit 5.

Z8wisconsin Right to Life news retease dated 11/3/2004. http://www.wrtl.org/
News04 /110304 . pdfaccessed on the WRTL web site 5/27/2006.

29WRTL news release dated 11/4/2004, http://www.wrt].org/News04,/110404,
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In another news release dated November 3, 2004, WRTL claimed to
have “greatly contributed to state legislative wins”, a claim that most po-
litical observers would support. The news release says “Wisconsin Right
to Life expended considerable resources in virtually all of the hotly con-
tested state races.” The release quotes WRTL PAC Director Susan Arma-
cost as saying “Wisconsin Right to Life is the only organization on either
side of the abortion issue who can claim responsibility for delivering
pro-life increments sufficient to result in state legislative gains.” The
release goes on to say “For state legislative candidates, Wisconsin Right
to Life reached over 100,000 households with phone calls and mailings.
Radio ads on behalf of state legislative candidates reached hundreds of
thousands (sic) Wisconsinites. The additional work of Wisconsin Right
to Life chapters throughout the state resulted in even more mailings, the
distribution of literature door to door and in churches as well as news-
paper ads.” The release quotes Armacost saying “We have learned that
to be successful in increasing the pro-life majority in the state legislature
we must give our ‘all’ in every seriously contested race.”30

While these statements might be taken as self-congratulatory, they
fit well with the understanding of WRTL in Wisconsin political circles.
They have developed a strong grass-roots organization that is united
around pro-life issues and which is often effectively mobilized in elec-
tions. This has been an especially powerful role in the Republican party
where WRTL support has been widely perceived as critical in a number
of elections, including most recently the defeat of state Senate Major-
ity Leader Mary Panzer in the Republican primary, September 14, 2004,
Panzer was opposed by state Rep. Glenn Grothman who was endorsed
by Wisconsin Right to Life.3! According to press reports “A Wisconsin
Right to Life official estinated that the group spent up to $9,000 to help
Grothman.”3? The election was seen as a particularly impressive show of
strength for pro-life forces against Panzer who favored abortion under
some circumstances, The defeat of a Senate Majority leader from within
her own party was a striking achievement.

Wisconsin Right to Life has not been uniformly successful in its elec-
toral efforts, especially in state wide races where Democrats currently
hold the Governorship, both Senate seats and the Attorney General’s of-

pdf accessed on the WRTL web site 5/27/2006.

30WRTL news release dated 11/3/2004, http://www.wrti.org/News04,/110304b.
pdf accessed on the WRTL website 5/27/2006.

31FEC opp. preliminary injunction exhibit 5.

32Milwaukee Journal Sentinel, October 27, 2004.
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fice. However, these races have been decided by often close margins and
the influence of WRTL in turning out pro-life voters is unquestioned by
state political observers.

6 The effect of advertising on elections

Advertising is widely believed to be a powerful force on citizen’s vot-
ing decisions. Campaigns spend the bulk of their budgets on television
ads, consultants tout their ability to shift elections through advertising
strategies and journalists give a great deal of attention to the campaign
as fought through advertising.

The political science literature has been considerably more restrained
in its assessment of the impact of advertising on vote choice. In part
this is the result of the empirical fact that most partisans vote for their
party's candidates. If upwards of 90% of Democrats and Republicans
remain loyal to their party, then that leaves a relatively small number
of independents to be influenced by ads, with a consequently small net
effect on outcomes.33 This power of long standing partisanship has been
the most powerful and consistent finding of the last 60 years of research
on individual voters.34 From this perspective then, we should not expect
advertising or media more generally to have large net effects on election
outcomes, but instead to have effects on the order of a few percentage
points, This perspective has come to be called the “minimal effects” view
of media impact.

Nonetheless, elections are not as static as the minimal effects view
might lead one to believe. As early as 1966 Stokes pointed out that
Presidential elections varied considerably in their outcomes and in the
perceptions voters held of the candidates.?® Much of the shifting re-

33ndependents who “lean” towards one party or the other turn out to be at least
as loyal to that party as do those who are more partisan, leaving only around 10% of
adults in the “pure” independent category. See Keith et al., The Myth of the Indepen-
dent Voter,Berkeley: University of California Press, 1992.

34paul Lazarsfeld, Bernard Berelson and Helen Gaudet. 1944. The People's Choice,
New York: Duell, Sloane and Pearce; Angus Campbell, Philip E. Converse, Warren E.
Miller and Donald E. Stokes. 1960. The American Voter New York: Wiley. Bruce E.
Keith, David B. Magleby, Candice J. Nelson, Elizabeth Orr, Marck C. Westlye, Raymond
E. Wolfinger. 1992. The Myth of the Independent Voter, Berkeley: University of Califor-
nia Press, chs. 4 & 5; Warren E. Miller and J. Merrill Shanks. 1996. The New American
Voter, Cambridge: Harvard University Press, ch 6, esp. pages 146-148.

35Donald E. Stokes. 1966, “Some dynamic elements of contests for the presidency”,
American Political Science Review 60:19-28.
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sults could be attributed to candidate perception, but that left open the
question of where candidate perceptions come from. To some extent the
answer is partisan bias— Democrats tend to see Democratic candidates
favorably and Republicans develop favorable views of Republican candi-
dates. But what about shifting views from one election to another? A
large literature has developed which traces views of incumbents in par-
ticular to performance in office, especially with respect to the economy.
Fiorina 1981, building on work by Key 1966, developed strong evidence
that “retrospective evaluations” of performance in office was an impor-
tant element in accounting for vote choices.36

Starting in the early 1990s, a wave of new studies emerged which
questioned the “minimal effects” argument and demonstrated quite pow-
erful effects of media (but not always specifically advertising) on voter
perceptions and reported vote preferences. Bartels 1993 showed, us-
ing sophisticated models to correct for measurement error in exposure
to network news, that the content of national television and newspaper
had substantial effects on voters' perceptions of both President Carter
and then-candidate Reagan in the 1980 presidential campaign.3? In par-
ticular, Bartels throws important light on the relative balance of the long-
term predispositions that underly the minimal effects model compared
to the more substantial media effects he finds. His results suggest that
about one-third of the total information voters had in September about
the candidates had been acquired from media exposure, leaving about
two-thirds attributable to what voters knew about the candidates in Feb-
ruary of 2000.38 For those who expect very large campaign effects, this
is not terribly large, but compared to the minimal effects model, and to
what one might reasonably expect after taking account of long term par-
tisanship, it represents a substantial increase in our estimates of media
effects during campaigns.

36Morris P. Fiorina, 1981. Retrospective Voting in American National Flections, New
Haven: Yale University press; V.0. Key. 1966. The Responsible Electorate, Cambridge:
Harvard University Press.

37Larry M. Bartels. 1993, “Messages Received: The Political Impact of Media Expo-
sure”, American Political Science Review 87:267-285.

38Bartels 1993, p. 274.
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6.1 The Zaller Model of Mass Attitudes

At about this same time Zaller 1992 produced the most powerful mod-
ern empirical analysis of how voters respond to media influence.3® His
work builds on early classics by Converse 1964 and McGuire 1969 to
develop a model that accounts well for how public opinion responds to
media messages, and provides a comprehensive theory of media effects
on mass opinion.4® First, Zaller takes account of the finding by Con-
verse that mass opinion is largely at best weakly structured and that
for most Americans, most of the time, politics is a peripheral concern.
Given such assumptions, how do citizens develop the political percep-
tions they do? Zaller builds here on McGuire to develop what he calls
the “Receive-Accept-Sample” model of public opinion. It is important to
lay out the axioms of Zaller's model and the evidence behind it because
these inform later discussion of the effect of advertising.

Zaller posits three axioms for his model which provide an elegant
statement of the theory that underlies the empirical work he develops
for media effects. 1label these as Zaller does, and quote him:

Al. Reception Axiom. The greater a person’s level of cog-
nitive engagement with an issue, the more likely he or she is
to be exposed to and comprehend— in a word, to receive—
political messages concerning that issue.}!

A2. Resistance Axiom. People tend to resist arguments
that are inconsistent with their political predispositions, but
they do so only to the extent that they possess the contextual
information necessary to perceive a relationship between the
message and their predispositions.*2

A3. Accessibility Axiom. The more recently a considera-
tion has been called to mind or thought about, the less time it
takes to retrieve that consideration or related considerations
from memory and bring them to the top of the head for use.*3

3%John R. Zaller. 1992. The Nature and Origins of Mass Opinion, New York: Cam-
bridge University Press.

40philip E. Converse. 1964. “The Nature of Belief Systems in Mass Publics”, in David
Apter (ed), Ideology and Discontent, New York: The Free Press; William J. McGuire.
1969. “The Nature of attitudes and attitude change” in G. Lindzey and E. Aronson
{eds), Handbook of Social Psychology, 2nd ed. (pp. 136-314). Reading, MA:Addison-
Wesley.

41Zaller 1992, p. 42.

427aller 1992, p. 44.

43zaller, 1992 p. 48.
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Ad. Response Axiom. Individuals answer survey questions
by averaging across the considerations that are immediately
salient or accessible to them.44

Zaller then considers the implications of this model. First, those
highest in political engagement are most likely to receive messages, but
paradoxically are less likely to accept messages that conflict with their
political predispositions. Because the highly involved politically are also
likely to perceive the relationship between a message and their predispo-
sitions, they are more likely to reject or resist messages that are inconsis-
tent with their predispositions, while accepting messages that reinforce
those predispositions. The implication of this is that highly involved
partisans (either party or issue partisans) are likely to receive a great
many messages from all political sides, but they also have the cognitive
engagement that allows them to detect which of these messages conflict
with predisposition and which do not, and therefore reject messages
that would imply some change in attitude,

For the least politically engaged, messages are much less likely to be
received at all. 1t is difficult to overstate how remote politics is for many
ciizens. For example, in a CBS News/New York Times poll conducted
May 4-8, 2006, respondents were asked “Is your opinion of Dick Cheney
favorable, not favorable, undecided, or haven’t you heard enough about
Dick Cheney yet to have an opinion?” Twelve percent said they hadn’t
heard enough to have an opinion and another 19% said they were un-
decided, despite five years in office during which Vice President Cheney
has been the target of an unremitting stream of vitriolic attacks from his
opponents.*> From the point of view of the Zaller model, these unaware
voters simply don't receive the messages about Vice President Cheney in
the first place. On the other hand, they are likely to lack the contextual
information required to reject a message, as Axiom 2 has it. Only lack
of exposure prevents them from being affected by media messages.

It is the citizen who is only moderately engaged by politics who is
most likely to be affected by media messages. Being of moderate en-
gagement they are likely to at least be exposed to political messages
through news or advertising, but because they are not intensely involved
in politics they are also less likely to posses the contextual information
to evaluate messages in light of their predispositions, as Axiom 2 states.

4zaller 1992 p. 49.
Shrtp://www.nytimes.com/packages/pdf/politics/20060509_POLL_
RESULTS. pdf.pp. 18-19, accessed 6/2/2006.
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Thus messages that are received are also less likely to be resisted by this
group than is the case for the highly engaged.

Zaller develops a statistical mode! to test the empirical predictions
of his axioms. There are two primary variations on the model. First, in
many contexts, information flows are one-sided— both parties agree and
messages conveyed through the media are overwhelmingly one sided. In
this case, there are no partisan predispositions activated because the
issue does not divide partisans. The overwhelming support for Pres-
ident Bush following the September 11, 2001 attacks and support for
U.S. engagement in Afghanistan are recent examples of this one-sided
flow situation. Zaller provides strong statistical evidence that U.S. public
opinion responded to the Vietnam War in this way. As of 1964 there
was almost no correlation between opinion of the war and political ide-
ology regardless of levels of political awareness. Only after criticism
of the war grew after increased troop commitments in 1965 and later
did this correlation develop by 1970, but then only among those in the
higher levels of political awareness.?6 A similar, but shorter term, effect
is found concerning the build up for the Persian Gulf War in November
1990. During the fall there had been relatively little criticism of the U.S.
troop deployments to the region. Zaller quotes the New York Times:

[A] midterm election campaign has taken place with war
threatening in the Persian Gulf and ... the major foreign pol-
icy issue confronting the nation has generated almost no de-
bate among the candidates about what the U.S. should do.
Instead President Bush has traded insults with Saddam Hus-
sein of Iraq, and the Democrats have barely mentioned the
subject. (New York Times, 6 November 1991(sic), p. A1)¥?

Two days after the election, however, President Bush announced the
deployment of several hundred thousand troops to the gulf. This was
greeted with intense partisan criticism from Democrats in congress.

As luck would have it, the National Election Study began a survey the
day after the election and collected 250 interviews before the congres-
sional criticism began. Zaller shows that for the 250 cases collected be-
fore the criticism there was virtually no differences between Democrats
and Republicans in support for sending troops to the Gulf. Only after
the congressional Democratic response did a large gap develop between

467aller 1992, p 103.
477aller, 1992, p. 102,
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partisan identifiers, and as predicted by the model, the gap was great-
est for those most politically aware and virtually nil among the least
aware, 8

The second major variant of the Zaller model is the two-sided flow
model. Here competing messages are available to citizens and the mes-
sages are closely tied to partisan or ideological predispositions. Political
campaigns are generally a good example of this sort of information en-
vironment. When the source of the ad is clearly a candidate the amount
of contextual knowledge needed by the voter in order for axiom A2 to
hold is minimized because it is part of the advertisement itself, When
exposed to an ad by a candidate the voter is predisposed against, it re-
quires less contextual knowledge to lead a voter to resist the message if
the sponsor of the ad is clearly identified. Voters who are most likely to
be persuaded in this variant of the model are those with middling polit-
ical involvement and those with weak partisan or ideological predispo-
sitions. Because there are flows of messages from both sides, partisans
are generally reinforced by the messages from their side, if the messages
are relatively balanced in volume, while able to resist the messages from
the other side.

Zaller tests the predictions of his model using U.S. House elections
in 1978, U.S. Senate races in 1990 and the 1984 Presidential race for
comparison. Zaller focuses his analysis on the ability of the incum-
bent to persuade partisans of the challenger's party to defect. He finds
strong evidence that those most persuaded to vote for the incumbent
against their party identification are those with moderate levels of polit-
ical awareness, as predicted.®®

6.2 Directly estimating advertising effects

Zaller's model provides a good theoretical basis for assessing advertising
effects. The RAS model is particularly useful for understanding how ads
affect voters perceptions and beliefs.

As valuable as the Zaller model is, there are alternatives that cut
to the chase more directly by ignoring the possible theoretical mecha-
nisms of advertising effects and instead focusing directly on the impact
advertising has on vote choices. This literature is not vast, as reliable
information on advertising broadcast has not been available until very

487aller, 1992, p. 102-104.
49Zaller, 1992, ch 10.
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recently. Nonetheless, the analysis that is available has found statisti-
cally significant effects of advertising volume on vote choices.

Shaw 1999 provides the most direct estimate of advertising effect
on vote outcomes at the state level.5 He pools data on state vote out-
comes for president in the 1988, 1992 and 1996 elections. In light of
Zaller’s results, we might consider these effects to be low marks- be-
cause presidential contests are such high stimulus elections, and be-
cause the campaigns are effectively balanced in resources through public
funding, most citizens are exposed to high levels of campaign messages,
even if they are not particularly interested in politics. Despite this, Za-
ller found support for his model in the 1984 presidential election, and
Shaw finds significant advertising effects using aggregate vote outcomes,
rather than Zaller's reported votes by survey respondents. That two such
different research designs reach the same bottom line is reassuring.

Shaw includes the effects of candidate appearances in a state along
with the volume of television advertising, measured by gross ratings
points (GRPs). GRP is a standard measure of ad exposure used in mar-
keting. It measures the sum of the percent of households exposed to an
ad over all airings of the ad, or equivalently the total number of times an
ad was seen divided by the number of TV households in the market.>!

Pooling over the 1988-96 presidential elections, Republican advertis-
ing statewide averaged 3,066 GRPs while Democrats averaged 2,561.52
These are substantial, representing exposing the entire population of
each state on average to 25-30 ads. Of course regular television viewers
would be exposed to a great many more ads, while viewers devoted to
PBS would see zero. In addition, there is tremendous variation across
states, Over the three elections the minimum exposure was 300 while
the maximum was 9,960 GRPs.>3 As campaigns have come to focus on
“battleground” states, while largely ignoring non-competitive states, this
concentration may well have increased in the years since Shaw's data
were collected.

Shaw adopts a model in which the difference between Republican and
Democratic ad GRPs drives vote outcomes. This is consistent with the
Zaller model which assumes that messages from each party are crafted

50Daron R. Shaw. 1999. *“The effect of TV ads and candidate appearances on
statewide presidential votes, 1988-96," American Political Science Review 93:345-361.

Slgee the explanation of Gross Ratings Points at Neilsen Media, http://waw.
nielsenmedia.com/ratingsl0l.hhtm, accessed 6/2/2006.

52Shaw 1999, Table 1, p. 353.

53Shaw 1999, Table 1, p. 353.
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to be equally convincing since neither party has a clear advantage in the
persuasiveness of advertising. For the three pooled election years, Shaw
estimates an shift of vote of .430% for a shift of 100 GRPs from one
party to the other. This estimate varies across elections, but remains in
the range .291 to .740, all of which are within reasonable sampling error
of each other.>* Shaw's statistical model also takes into account the
potential for advertising to interact with candidate visits to the state, the
percentage of “undecided” voters in the state, and the average past vote
in the state. When taking all these factors into account, Shaw estimates
that a shift of 500 GRPs would produce a shift of about 2.8% of the
vote in a state.>> While not huge, such an effect would obviously be of
political importance in a close election.

Estimates such as Shaw’s provide the best evidence of net effects of
advertising, controlling for other factors in the race such as candidate
appearances, past outcomes and the percentage of undecided voters.
However, it is important not to extrapolate his results to larger changes
in advertising volume without care. While one candidate might wish
to add say 1,000 GRPs to their advertising buy, it is unlikely the other
candidate will stand by and do nothing in response. While it may be rea-
sonable that one campaign can gain a modest advantage over another,
the competitiveness of campaigns means that neither is likely to gain
a large advantage. Thus the net effect of advertising is likely to remain
modest even if the incremental effect of more ads is substantial, as Shaw
demonstrates.

Shaw's analysis also contains a dynamic model in which polling over
time is modeled as a function of advertising and candidate appearances
over time. This model addresses how changes in ads over time lead to
changes in reported support in polls. While the state level model above
addresses changes in actual votes, this model relies on tracking polls
taken throughout the fall campaign. The tracking polls are also only
available for “battleground” states in 1992 and 1996. There were 19
such states in 1992 and 17 in 1996 and ten weekly polls in each of these
states, Shaw again finds substantial and statistically significant results
for the effect of advertising, even after controlling for previous week's
support, appearances, percent undecided and support for Ross Perot,
plus interactions of ads with some of the other variables. Shaw finds the
dynamic effects of ads to be statistically and substantively significant in

*4Shaw 1999, Table 2, p. 355.
55Shaw 1998, p. 353.

18



Case 1:04-cv-01260-RJIJL-RWR  Document 81-2  Filed 07/14/2006 Page 27 of 286

this model as well. The effect of the difference in the two parties' GRP
ad volume has a coefficient of .487 in 1992 and .232 in 1997, so if we
ignore the interaction terms this would imply a week to week shift of
between 1,16 and 2.4 percent of the vote for a shift of 500 GRPs in the
week.’® Again some caveats are required because campaigns respond to
each other. However, it is perhaps more realistic to imagine short term
advantages of one campaign over another or some delay in buying more
ad time to match an opponent's sudden increase in advertising.

Shaw also examines the possible changes in advertising effects over
the course of the campaign. His results indicate that the effects of ads
increase by about 25% in the last two weeks of both the 1992 and 1996
campaigns.?’ This supports the notion that late advertising is more ef-
fective, however it does not imply that effects early in the campaign are
nil.

Goldstein and Freedman 2000 examined the effect of ads on prob-
ability of voting for incumbent or challenger in the 1996 U.S. Senate
elections.? They use National Election Study survey data collected im-
mediately after the 1996 elections, which include vote reports, with the
volume of advertising in the states and an estimate of the voter's ex-
posure to that advertising. Their model includes control variables for
partisanship and strength of party attachment, ideology, past vote and
the competitiveness of the race. They compare three models for cam-
paign effects: expenditures, number of spots aired, and exposure to
these spots. Much of the research on congressional elections has used
expenditures as a proxy for campaign effects. The simple number of ads
run measures the potential for exposure to the ads, but individuals dif-
fer in their actual exposure due to variation in television viewing habits
(an habitual local news and Wheel of Fortune viewer is much more ex-
posed to ads than a regular PBS viewer.) Goldstein and Freedman's third
measure adjusts the ad exposure for the amount of television viewing
the respondent reports, including specific shows and times known to
have high rates of advertising. This model is an attempt at accounting
for individual differences in actual exposure to the ads that are aired.

The results show that campaign expenditures is a poor proxy for
advertising effects. Expenditures fail to demonstrate statistically signifi-
cant effects in this model. When the number of spots aired is used, chal-

56Shaw 1999, Table 4, p. 357.

57Shaw 1999, p. 356.

58Ken Goldstein and Paul Freedman. 2000. “New evidence for new arguments:
Money and advertising in the 1996 Senate elections,” Journal of Politics 62:1087-1108.
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lenger spots have a statistically significant effect while incumbent spots
do not. When the third model is used, with its more accurate accounting
for actual exposure to ads, both incumbent and challenger ads are sta-
tistically significant and equal but opposite in sign, demonstrating that
ads are equally effective for incumbent and challenger once exposure is
measured more precisely.59

Goldstein and Freedman illustrate their results by varying the num-
ber of ads exposures for incumbents and challengers from zero to the
maximum observed in the data, 2,987 {(when adjusted for ad exposure.)
The results of the statistical model imply that this range of variation in
exposure can account for large shifts in the probability of voting for the
incumbent. Exposure to challenger ads can reduce a probability of vot-
ing for the incumbent from nearly .6 to below .1. Exposure to incumbent
ads can increase the probability of voting for the incumbent from .3 to
over .8.50 These are quite large effects. In fact, as discussed in the con-
text of Shaw's estimates, these shifts assume that the other candidate
does nothing in response to the change in ads. One would not expect
an incumbent to sit idly by while a challenger mounts a major ad cam-
paign. So we would again expect the net effect of these ad exposures to
be far less than the maximums illustrated for the model. Nonetheless,
this is strong evidence of consequential advertising effects, at least once
exposure to the ads is taken into account.

Fowler, Franklin, Goldstein and Stevens 2006 use survey data from
the 2002 Senate and Governors races to assess the impact of television
advertising.5! They use data from the 50 largest media markets in the
country, representing 66.8% of television households in the U.S. Their
research focuses on the comparative effects of local television news and
television advertising on voter choice and information. Their data in-
cludes all television ads broadcast in the markets and virtually all local
news broadcasts concerning the Senate or Governor's elections. Their
model also controls for a variety of variables including attention to me-
dia, partisanship and interest in politics. The vote choice is measured
using a survey conducted immediately following the 2002 election. The
results find that vote choice is strongly affected by the balance of ad

59Goldstein and Freedman 2000, table 2, p. 1099.

60Goldstein and Freedman 2000, figures 1 and 2 p. 1097-8.

1Erika Franklin Fowler, Charles H. Franklin, Kenneth R. Goldstein, Daniel Stevens.
2006. “Political information flows and their effects in elections”, under review, Ameri-
can Political Science Review.
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exposure.’2 Other variables are often affected by the balance of ad ex-
posure, for example favorable impressions of the candidates are signif-
icantly affected by ads in 6 of eight tests.®3 Increased volume of adver-
tising also lead to statistically significant increases in knowledge of the
Senate and Governor candidates.®® On the other hand ad volume had
little or no role in the perception of the race as exciting or informative %5

Other research has not found such substantial ad effects. Holbrook
and McClurg 2005, for example find that net ads fail to affect the change
in Democratic vote margin or mobilization of partisans within the states.56
They do, however, find a significant effect of ad GRPs on the mobiliza-
tion of independent voters within the states. Their analysis relies on exit
polls for the measures of mohilization and vote choice change from year
to year, a difference in measurement that may account for the difference
in findings.

West 1994 examined advertising effects in the 1992 California U.S.
Senate campaigns (there was both a regular and a special election that
year.)%? He used two surveys of California residents in Los Angeles
County, one taken just before the primary and the other just before the
general election. Respondents were asked how many days in the past
week they had seen ads by each of the candidates. Using this measure
of ad exposure, West finds large effects on candidate recognition®8 but
small and generally insignificant effects on candidate favorability®® and
vote preference.’®,

An alternative approach to estimating advertising effects has been
used in laboratory settings. The advantage of this approach is the power
of randomized experiments and the certainty of exposure to the ads.
Randomized experiments are the “gold standard” for eliminating spuri-
ous causal effects. Further, the laboratory allows replication over many
conditions, providing a check on the robustness of findings. Experi-

S2Eowler et al 2006, Table 3, p. 34.

53Fowler et al 2006, Table 3, p. 34.

84Fowler et al 2006, Table 4, p. 35.

55Fowler et al 2006, Table 5, p. 36.

86Thomas M. Holbrook, Scott D. McClurg. 2005. “The mobilization of core sup-
porters: Campaigns, turnout, and electoral composition in United States presidential
elections”, American Journal of Political Science 49:689-703.

S7Darrell M. West. 1994. “Political advertising and news coverage in the 1992 Cali-
fornia U.S. Senate campaigns,” Journal of Politics 56:1053-1075.

68west 1994, Table 4, p. 1063

69West 1994, Table 5, p. 1066

70west 1994, Table 6, p. 1070
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ments also give the researcher complete control over the content of the
treatment conditions and the ability to vary these in theoretically in-
teresting ways. The disadvantage is that there is inherent uncertainty
as to how well the laboratory setting generalizes to the natural politi-
cal environment. The most powerful study using this approach is An-
solabehere and Iyengar’s 1995 book Going Negative.”! In their exper-
iments they show local newscasts in which they have inserted political
advertisements. The experiments vary the ads that are seen and the tone
(positive or negative) of the ads. Experimental subjects are unaware that
the study deals with advertising. After exposure to the treatment, sub-
jects fill out a survey which includes questions about candidates in the
current election.

Ansolabehere and Ivengar find quite large effects of advertising on
voting preferences. Exposure to a single ad in their experiments pro-
duce an increase of from .054 to .115 in the probability that a subject
prefers the candidate favored in the ad.”? These positive effects of ads
are consistent across three different races and for several different is-
sues featured in the ads. Indeed, the effects require some perspective.
While these are the best estimated effect of a single ad exposure, the
magnitude is unlikely to cumulate across ads. Given the number of ex-
posures common during a campaign, they cannot cumulate or the prob-
ability would rapidly exceed 1.0, an impossibility. These estimates are
large for three reasons. First, exposure is certain— everyone in the ex-
periment watched the ad. In the natural world exposure is much more
uncertain and variable. Second, the vote preference was measured with
a survey question answered only a few minutes after exposure to the ad.
There is no estimate of how this effect decays with time. Certainly these
are maximal estimates of the effects. Third, in the natural world vot-
ers are exposed to a variety of competing advertising, usually in every
single day. Even if the effects of each ad were large, the competing ads
would tend to cancel each other leaving a smaller net effect. Despite
these problems extrapolating beyond the laboratory, the Ansolabehere
and Iyengar findings demonstrate that ads can have quite powerful short
term effects on political preferences.

Taken as a whole, the literature on the effects of political advertising
converges on the conclusion that these effects are often but not always

715tephen Ansoclabehere, Shanto Iyengar. 1995. Going Negative New York: Free
Press.
2 pnsolabehere and Iyengar 1995 Table 4.1, p. 69.
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statistically significant, and that the net effects of advertising is probably
to move an election by two or three percentage points in the statewide
vote, given a moderate advantage for one candidate over the other.

These effects are consistent with the Zaller model of media influence
as well. In a two-sided flow situation typical of competitive campaigns,
much of the advertising will be “wasted” because it is either accepted by
voters who already support the sponsor of the ad, or it will be rejected
by opponents. The smaller number of voters who are only moderately
aware of politics and/or weak in partisan predispositions may be con-
siderably more affected by advertising because they filter the messages
less than the highly involved. However, even here, the net effect would
be low given equal volume of messages from both campaigns because
these voters would tend to absorb conflicting messages leaving no net
increase in support for either candidate. Thus the Zaller model is con-
sistent with the findings of Shaw and of Fowler et al, that net effects are
modest though detectable. It is also consistent with the Ansolabehere
and Iyengar finding to the extent that given exposure (as in the exper-
iments) resistance is only a function of the link between message and
predispositions. In fact, Ansclabehere and lyengar find evidence for the
predictions of Zaller's resistance axiom, showing that partisans of the
ad sponsor are considerably more likely to increase their support than
are opposition partisans.”?

7 How ads affect elections

Based on the empirical literature discussed in sections 7.1-7.6 below I
conclude that within the politicized context of an election campaign,
any advertising that addresses topics of current debate is very likely to
have electioneering effects, regardless of the purported purpose of the
ad. To the extent that the ad discusses current political controversy it
“primes” that controversy, making it more salient. To the extent the ad
mentions candidates in connection with the controversy, it makes at-
tributions of responsibility more likely, which increases the effect that
particular controversy has on overall candidate evaluation. To the ex-
tent the ad clarifies positions it increases constraint among attitudes
and with partisanship thus increasing partisan polarization on the con-
troversy. To the extent the message avoids clear partisan cues, its mes-
sage is more likely to be accepted by voters who are most responsive to

73ansolabehere and Iyengar 1995, Figure 4.1, p. 76.
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campaign effects. Each of these effects have consequences for electoral
behavior of citizens.

In light of these effects of advertising, there is a strong empirical ba-
sis for considering any advertising broadcast during the period close to
an election as an electioneering ad, regardless of the purported purpose.
If it has the effect of an electioneering ad, then it should be considered
an electioneering ad. On this basis, Congress’ decision to classify ads
that mention federal candidates close to an election as electioneering
ads is an empirically supported conclusion.

Furthermore, there is empirical evidence that the effect of political
advertising strengthens as the election approaches. Thus ads are likely
to have a greater electoral impact if broadcast close to an election as
opposed to less proximate advertising.

This empirical evidence leads me to conclude that the WRTL ads
should have been expected to have electoral effects when placed in the
context of a campaign, regardless of the purported purpose of the ad.
As their proximity to the election increased, so should their effects.

In the next four subsections I discuss the empirical evidence for the
electoral effects of advertising outlined above.

7.1 Exposure to ads increases the salience of issues

Political advertising about policy debates increases the salience of the
political controversy. It does this by directly encouraging voters to see
the issue as an important political problem. This is intrinsic to all ad-
vertising. In this case, the WRTL ads present the delay in confirmation
of judges as a serious policy problem which blocks qualified nominees
from confirmation votes and contributes to gridlock.

Empirical research has shown that exposure to discussion of an is-
sue has consequences which are electorally relevant. These are referred
to as “agenda setting” and “priming” effects in the literature. Agenda
setting asserts that those issues which are prominent in the mass media
are most likely to become seen by the public as politically important.
Priming is a psychological process by which some issues are made more
accessible, or salient, in making political judgements. Empirical evidence
supports the conclusion that exposure to messages about political issues
increases their salience and increases the influence those issues have on
other political judgements.

These findings are strongly supported in the literature. The most
thorough-going, elegant and scientifically rigorous examination of the
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effect of media messages is Iyengar and Kinder 1987, upon whose work
I focus.”4 In a series of experiments using random assignment to treat-
ment groups, Iyengar and Kinder demonstrated that exposing people to
new coverage of an issue had direct consequences for evaluation of po-
litical figures. These experiments used edited versions of the national
network evening news as the experimental manipulation rather than ad-
vertising. There is strong reason to presume that the resuits are equally
relevant to advertising, and in particular to purported issue advertising
or grassroots lobbying ads. News accounts may or may not be intended
to present a persuasive message. Advertising by definition is designed
to persuade in some way. Therefore we should expect the effects of
advertising of any kind to be at least as large as those of news stories.

Still, these experiments are about the effects of news segments, not
about the effects of ads. How justified are we in drawing inferences from
the one to the other? The most likely reason for ad effects to be differ-
ent from news effects would be if voters respond to ads distinctively
because the ads are overt attempts at persuasion. Perhaps voters resist
being affected in this way, while remaining more open to the subtle per-
suasion of the supposedly unbiased news segments. In Zaller's frame-
work, ads may raise voters’ awareness of the links between ad content
and partisan or ideological predispositions. Increasing this connection
would increase the likelihood that the voter would reject a perceived
partisan message, hence reducing the effect of ads., While this could
be the case, Ansolabehere and Iyengar's experimental designs for ad ef-
fects are extremely similar to the designs used by Iyengar and Kinder.
Yet Ansolabehere and Iyengar find quite strong effects of ads on voters.
Clearly voters do not, in fact, errect effective cognitive screens to adver-
tising, but rather appear to accept or reject ad messages in much the
way Zaller's theory predicts— with some screening by partisan predis-
position, but with messages absorbed by all partisan groups to a greater
or lesser degree. That ad messages in Ansolabehere and Iyengar work
much the same as news messages in Iyengar and Kinder leads me to con-
clude that we can in fact generalize from the effects of news stories to
those of ads. The questions posed (and answered) in Iyengar and Kinder
speak directly to the analysis of the effects of advertising in campaigns,
while the analysis in Ansolabehere and Iyengar is more narrowly tailored
to the effects of negative ads, a topic not immediately before us here.

74Shanto lyengar, Donald R. Kinder. 1987, News that matters Chicago: University of
Chicago Press.
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In the Iyengar and Kinder series of experiments subjects watched
television newscasts that had been edited to include stories on certain
topics and exclude others. Iyengar and Kinder conducted 14 different
experiments, involving a total of 1151 experimental subjects and 14 dif-
ferent political topics.”> Most experiments involved two or three differ-
ent political topics. The experiments were conducted between November
1980 and August 1983 in New Haven CT and Ann Arbor MI. Unlike the
typical psychology experiment, 12 of these 14 studies did not rely on
undergraduate students as research subjects.”® Rather subjects were
recruited from the community using ads in newspapers and subjects
were compensated for their time. The key strength of experiments is
the use of random assignment of subjects to treatments. This guaran-
tees that the effects observed are the result of the treatment and not
some other factor. The topics that were emphasized were randomiy as-
signed to viewers as part of the experiment. Just as ads appear in a mix
of other material, so in these experiments the manipulated stories ap-
peared within a mix of other stories viewed over the course of either an
hour on a single day or a week of 30 minute newscasts viewed one each
day.

In the agenda setting part of their research, Iyengar and Kinder ex-
posed research subjects to a series of newscasts. In their Experiment 1
in November 1980, a randomly assigned group of subjects viewed news-
casts which included stories on “glaring inadequacies” in U.S. defense
capabilities while the control group saw the same newscasts but without
the defense stories. Before the experiments, subjects filled out question-
naires on a variety of political topics, including rating the importance of
a range of policy issues, including defense, inflation, pollution, unem-
ployment, energy, civil rights, drug addiction and corruption.”’” After
five days of exposure to a 30 minute edited newscast each day, and after
a 24 hour interval following the last newscast, subjects again filled out
a questionnaire containing many of the same items. Those who were
exposed to the defense stories increased their rating of the importance
of defense by 20 points on a 100 point scale, from and average of 47
to 67. This was a statistically significant increase. Moreover, it was a
shift with clear political implications. Prior to the experimental treat-

7Slyengar and Kinder 1987, Appendix A, pp. 136-137.

7Slyengar and Kinder 1987, pp. 8-12. .

77See Table 1, p. 852 in Shanto lyengar, Mark D. Peters and Donald R. Kinder.
1982. “Experimental demonstrations of the 'not-so-minimal’ consequences of tele-
vision news programs,” American Political Science Review 76:848-858.
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ment, subjects ranked defense sixth in importance out of eight issues.
After the experiment defense rose to the second most important issue,
behind only inflation.”® Further, the effects were specific to the issue em-
phasized. Only the defense issue shifted in importance by a statistically
significant amount.”?

Subsequent experiments with other issues produced similarly sig-
nificant effects for pollution, arms control, civil rights, and unemploy-
ment.8% These results also hold if the subject was asked to name the
“most important” problem facing the ¢country. Those in the experimental
condition significantly increased the proportion naming the treatment
problem as most important.5!

Evidence for the agenda setting effect of news is also available out-
side of the laboratory. Behr and Iyengar 1985, for example, demon-
strated the importance of lead stories on television news for the public's
perception of the most important problems facing the country.8? They
also demonstrated that public concern does not affect news stories, so
the effect is indeed unidirectional.

The electoral significance of agenda setting is that candidates are
differentially advantaged by different topics. President Bush continues
to enjoy an advantage when the basis of evaluation is terrorism but is at
a disadvantage when the subject is gasoline prices. During an election
campaign, an important aspect of strategy is defining what topics the
election is about.

7.2 Ads “prime” political issues

Media messages would have important electoral effects even if all they
did was influence the issue agenda. However, the priming effect makes
a direct connection berween the message and the basis of evaluation of
candidates. This effect shows that emphasizing one issue rather than
another alters the basis of judgment of candidates.

In one set of experiments, subjects saw newscasts that either con-
tained stories about a particular topic or not. Twenty-four hours after
exposure to the news, subjects were asked to rate the performance of

781yengar and Kinder, pp 17-19, Table 3.1 p. 19.

79yengar, Peters and Kinder, 1982, Table 1, p. 852.

80tyengar and Kinder, Table 3.1, p. 19.

81lyengar and Kinder, Table 3.2, p. 20.

52poy L. Behr, Shanto lyengar. 1985. “Television news, real-world cues, and changes
in the public agenda®, Public Opinion Quarterly 49:38-57.

27



Case 1:04-cv-01260-RJIJL-RWR  Document 81-2  Filed 07/14/2006 Page 36 of 286

then-President Carter on each of several issues and to also rate his over-
all job performance. The results were striking. Subjects who were ex-
posed to news stories on defense more than doubled the relationship
between their evaluation of Carter's handling of defense and his overall
job performance, even though no mention was made in the stories of
Carter's responsibility for defense policy. Subjects exposed to stories on
inflation also substantially and significantly increased the weight given
to inflation in evaluating the president. Only on unemployment (then at
alarmingly high levels} did the experimental manipulation fail to have an
effect.83

In a second round of experiments, Iyengar and Kinder created a new
set of three newscasts, this time emphasizing either unemployment,
arms control or civil rights.3% In these experiments the news stories
implied that the president was responsible for either causing or solv-
ing the problem. The results of the new experiment were also strikingly
consistent and statistically powerful. In each of the three experimental
treatments, being exposed to stories that suggested presidential respon-
sibility for a problem produced a statistically significant increase in the
relationship between evaluation of then-President Reagan on that issue
and his overall evaluation. This effect did not occur for the issues that
were not the focus of the news stories viewed by the subjects.83

In a third set of experiments subjects were exposed to a number of
television news stories in a single one hour sitting. Mixed into the assem-
blage of stories were either no stories, three stories or six stories on an
issue. In this case the issues were either energy, defense or inflation. As
with the other experiments subjects were asked to rate then-President
Carter's performance on a set of issues, including the three used in the
experiment, plus his overall job performance. Once more the findings
strongly demonstrated that the issues that had been primed in the ex-
periment increased the relationship between evaluation in that area and
overall evaluation of Carter's performance. For two experiments empha-
sizing energy and one inflation the relationship of issue evaluation to
overall evaluation increased significantly. The defense issue condition
increased the relationship but not to a statistically significant extent.36

These experiments strongly support the conclusion that exposure to
media messages about political issues can affect the basis of evaluation

E3tyengar and Kinder 1987, Table 7.1, p. 67.
84This is experiment 8, pp 67-69.

B5Iyengar and Kinder 1987, Table 7.2, p. 68.
86[yengar and Kinder 1987, Table 7.3, p. 70.
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of political figures, even those as prominent and frequently in the news
as the president. Those primed by an issue come to use that issue more
in their evaluation of the president. We should expect advertising in a
campaign context to have exactly this effect, By calling attention to an is-
sue, even if not directly saying what the political figure's position is, ads
are expected to increase the weight voters give that issue in evaluating
the candidates.

In the case of the WRTL filibuster ad, the direct attribution of respon-
sibility for voting on the issue to Senators Feingold and Kohl parallels
the experimental results in which responsibility is primed, That alone
is enough to increase the importance of the issue in evaluations of the
candidate.

7.3 Ads increase constraint among attitudes

The third effect of ads is to increase “constraint” among issue positions.
Constraint means the extent to which voters connect issues to each other
and to partisan positions and develop consistent positions across issues.
Converse 1964 showed that the mass public is generally untroubled by
inconsistency across issue positions.8” While the most politically active
segments of the population are well aware of “what goes with what" this
is seldom true for the mass public in general. Converse showed that
voters are seldom consistently liberal or conservative across a range of
issues, Rather they take liberal positions on some issues, conservative
positions on others. In particular, voters may not connect issue posi-
tions to parties even when the parties positions differ, One effect of in-
creasing the salience of an issue can be to increase the constraint among
issue perceptions. This makes the voter more consistent in their posi-
tions and also links those positons more clearly to party.

Empirical evidence of this phenomenon is available which links di-
rectly to the substance of the WRTL filibuster ad. Because of the sub-
stantive link this analysis provides evidence as to the likely effects of
the WRTL ads. In the spring of 2005 the Republican Senate leadership
resolved to break the judicial filibuster and announced that it was pre-
pared to use the so-called “nuclear option” to do so— changing the Sen-
ate rules to require only 51 votes to end debate on judicial nominees.
In the spring groups on both sides of the issue ran substantial amounts
of issue advertising aimed at this topic. According to National Journal's

87Converse 1964, op. cit.
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Ad Spotlight, the first ads began airing March 16.88 By National Jour-
nal's account, over $5,000,000 was spent by People for the American
way in support of the filibuster, while Progress for American spent some
$3,600,000 in opposition to it. Additional groups spent hundreds of
thousands of dollars in support or opposition.

The Pew Center for the People and the Press conducted a survey May
11-15, 2005 in the midst of this debate and after ads had been airing for
some time.8% In their national sample of 1502 adults (margin of error +/-
2.5%), Pew asked respondents if they had seen any ads on the filibuster
issue. They also asked respondents two questions on their views of the
filibuster issue:

Here are a couple of statements about the situation in
the Senate. For each, please tell me if you completely agree,
mostly agree, mostly disagree, or completely disagree with it.

a. The Republicans won the last election so President Bush
should be able to appoint anyone he wants to the federal
courts if a majority of Senators agree,

b. The minority party ought to be able to block some of the
judges they feel strongly about because judges are appointed
to the federal courts for life terms.%?

A politically aware observer would expect answers to these two ques-
tions to be highly negatively correlated with each other. Anyone com-
pletely agreeing with statement a. would logically have to strongly dis-
agree with statement b. This is an example of constraint. Yet as Con-
verse 1964 pointed out, constraint may be strong among the most politi-
cally involved but it is often lacking among the mass public. In this case,
the correlation between the two items is only —.210 (using the gamma
correlation coefficient for ordinal variables, standard error=.024.)°! While
this is a statistically significant correlation, it falls dramatically short of
the correlation near —1.0 we would surely find among political elites.

B8http://nationaljournal.com.ezproxy.library.wisc.edu/members/
adspot1ight/2005/, accessed 5/24/2006.

89pew Center for the People and the Press website, http://people-press.org/
dataarchive/ electronic dataset available for download at http://people-press.
org/dataarchive/signup.php3?DocID=211, accessed 12/13/2005.

99The full questionnaire for the survey can be found in the file may05.zip, available
at http://people-press.org/dataarchive/signup.php3?DocID=211, accessed
12/13/2005.

91This and subsequent calculations were carried out using the statistical analysis
program SPSS V12.0.0, with cases weighted by the variable “weight”.
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Exposed Not Exposed

to ads to ads

Very-+fairly closely -427 -415

{.052) (.045)

Not too closely+Not at all -.348 -.004
(.081) (.036)

Table 1: Correlation (gamma) between agreement with Republican and
Democratic positions on the judicial filibuster, by ad exposure and atten-
tion to the issue. Standard errors are in parentheses. Computed from
Pew Survey Data, 6/2/2006.

This correlation is also strikingly close to the results Converse found in
1964 among a variety of then current political issues, demonstrating the
weak levels of constraint typical of the public.

The effect of being exposed to advertising on the filibuster issue is
striking. Among those who had seen ads on the Senate filibuster, the
correlation increased to —.408 (se=.043) while for those who had not
been exposed to ads it was only —.138 (se=.029). Exposure to advertising
increases constraint among issue positions.

It is possible that this increase masks differential exposure to issue
ads. 1t is plausible that citizens who are paying the most attention to the
debate are also the most constrained and coincidentally are more likely
to be exposed to advertising. In that case it would be involvement with
the issue that drives constraint, not ad exposure itself. The Pew survey
allows us to examine this question. Pew asked respondents

How closely did you follow news about the debate over
changing Senate rules to stop the Democrats from using the
filibuster against some of President Bush'’s judicial nominees-
very closely, fairly closely, not too closely, or not at all closely?

Table 1 shows the correlations by ad exposure and by how closely
the respondent was following the filibuster debate.

The effect of ad exposure is slight among those who follow the issue
most closely. However, among those whose interest is more peripheral
the effect of exposure is to increase the correlation some five-fold, from
virtually nothing to a correlation above the average for the population
as a whole, a statistically significant increase. Another way to put this is
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Republican Independent Democrat

Favor rule change 45.0 22.6 20.4
Don't Know 31.2 384 32.6
Oppose rule change 23.8 39.0 47.0
100.0 100.0 100.0

Table 2: Relationship between partisanship and position on Senate rules
change to end filibuster on judicial nominees. Entries are column per-
centages. Computed from Pew Survey Data, 6/2/2006.

that exposure to advertising increases polarization by moving citizens
to become more consistent on contentious issues.

Another effect of ads is to strengthen the relationship between parti-
sanship and issue positions. As Zaller argues, partisan predisposition is
a fundamental element in structuring mass attitudes and the reception
of media messages. The Pew survey included a simple statement of the
issue:

How do you feel ahout this issue-do you favor or oppose
changing the rules of the Senate to stop the use of filibusters
against judicial nominees?

Respondents could also say that they didn't know what position to take
on this issue. Table 2 shows the relationship between partisan identifi-
cation and response to this question.

Despite more than two years of Senate debate over the filibuster is-
sue, less than half of Republicans and Democrats took the position their
party espoused, and fully a fifth of each group took the position opposite
that of their party. We can summarize this relationship with the correla-
tion coefficient, which in this case is .309 (gamma correlation, standard
error=.023.) Once more we see that issue positions are only modestly
constrained with respect to partisanship.

Exposure to advertising increases the correlation of issue position
with partisan position. For those who did not see any ads the correlation
of partisanship with issue position is .256 (standard error .027) while
for those who were exposed to ads the correlation is twice as large, .497
{standard error .044), again a statistically significant increase. Exposure
to ads increases the partisan alignment on the issue considerably.

We can again ask if this effect is only masking the effect of attention
to the issue, Table 3 displays the correlations between partisanship and
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Exposed Not Exposed

to ads to ads
Very+Fairly Close 701 492
(.041) (.050)
Not too+Not at all -011 167
(.094) {.033)

Table 3: Correlation (gamnma) between partisanship and position on the
filibuster rule change. Standard errors are in parentheses. (Computed
from Pew survey data, June 2, 2006.)

issue position by ad exposure and by attention to the filibuster issue.

Advertising exposure increases partisan alignment on the judicial fil-
ibuster issue to a statistically significant degree among those who fol-
lowed the issue more closely. Among those who did not follow the issue
closely, the difference in correlations is not statistically significant.

The impact of advertising on the judicial filibuster in the spring of
2005 was clearly to increase constraint and partisan polarization on the
issue, Citizens exposed to ads became more consistently supporters of
one side or the other. This reduced their ambivalence, moving those
exposed to ads to more consistent and polarized positions. In addition,
advertising increased the link between issue position and partisanship.
In an electoral setting such as a fall campaign, we would expect this
effect to increase the role of the filibuster issue in vote choice because it
would more closely align with partisanship, hence reinforcing partisan
preferences.

These effects of increasing constraint and polarization in response
to media messages is not uncommon. Franklin and Kosaki 1989 showed
that public opinion shifted in the month after the Supreme Court's de-
cision in Ree v. Wade towards greater polarization, and that this effect
was most pronounced among those most aware of the decision.9?

Several recent studies have demonstrated that racial cues in political
advertisements prime political ideology and result in increased opinion
constraint. These effects have been demonstrated both in the laboratory
and in the field.%3

92Charles H. Franklin and Liane C. Kosaki. 1989. “Republican Schoolmaster: The
U.S. Supreme Court, Public Opinion, and Abortion”, American Political Science Review
83.751-771.

93Nicholas A. Valentino, Michael M. Traugott and Vincent L. Hutchings. 2002. “Group
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Ansolabehere and Iyengar's experimental studies of advertising also
found this increasing polarization effect.%4

The conclusion that ads and other political communications have the
effect of increasing constraint and partisan polarization is well estab-
lished across a variety of settings and substantive topics.

74 Ads prime partisan electioneering messages

Priming and agenda setting can be accomplished by various sources.
Any advertising, from any source, that emphasizes a particular topic can
both raise the salience of the issue through agenda setting and increase
the political significance of the issue through priming.

Purported issue ads should be expected to raise the salience of the
issue they discuss, in accordance with the findings on agenda setting, If
candidates then also take positions on the issue, the so called issue ad
will have “primed” voters for this by making the issue more accessible
for voters, enhancing the effects of subsequent partisan electioneering
efforts. Campaign messages from the candidates would then reach an
audience already stimulated to attend to messages on the subject, to
use that issue as a basis of candidate evaluation and to link the issue to
partisan predispositions.

Precisely because purported issue ads focus on current political de-
bate it is likely that candidates will also bring such topics up. This al-
lows easy opportunities for tacit coordination between groups sponsor-
ing purported issue ads and the candidates who can “piggy back” on the
priming effect of those ads. The primed carnpaign ads would be more
effective as a result of the supposedly independent putative issue ad.
Therefore, allowing an exemption for some types of ads that discuss
issues during the period immediately prior to an election would be an
invitation for groups to engage in this sort of tacit coordination as a
means of achieving their electioneering goals.

In the case of WRTL and the filibuster, this partisan connection had
already been created before the ads ran. WRTL had issued public state-
ments on the filibuster in which they directly criticized Sen. Feingold
for his votes against cloture and called for his electoral defeat in strong

cies and ideological constraint: A replication of political advertising effects studies in

the lab and in the field," Political Communication 19:29-48. Also Nicholas A. Valentino,

Vincent L. Hutchings, Ismail K. White. 2002. “Cues that matter: How political ads

prime racial attitudes during campaigns”, American Political Science Review 96:75-90.
%4 ansolabehere and lyengar, pp, 75-77 and Figure 4.1

34



Case 1:04-cv-01260-RJIJL-RWR  Document 81-2  Filed 07/14/2006 Page 43 of 286

terms.?> Sen. Welch issued several news releases that focused on the
filibuster issue.2® Major news media wrote stories about the Republican
candidates’ use of the filibuster issue against Feingold.®” Under such cir-
cumstances it seems inevitable that the WRTL advertisements provided
additional stimulus to increase the salience of the judicial appointments
issue, one that any of the potential Republican nominees could have
been expected to also raise in either the primary or the general election
campaign periods. To the extent that the filibuster ads had this effect,
they would act to advantage candidates who chose to also emphasize
their positions on this issue, and to make that issue more influential in
voters evaluations of the candidates. It is therefore probable that the
WRTL ads had these effects during the time they were aired.

7.5 The impact of the WRTL ads

The WRTL radio ads aired over approximately three weeks, from July
26 to August 14, 2004. During that time the radic ads were scheduled
to run a total of 1,144 times on 21 stations in three markets,% The
television ad was scheduled to run over a two week period, with a total
of 431 airings for a total of 1530 gross ratings points, or about 500 gross
ratings points in each market. In the three targeted markets (Milwaukee,
Green Bay and LaCrosse-Eau Claire) this volume of advertising would be
expected to reach over 85% of households in each market and provide
for over five exposures to the ad for each household.??

This is a substantial amount of advertising. If the average viewer
was exposed to over five airings of the television commercial, then this
amount of exposure is comparable to that of some of the Iyengar and
Kinder experiments which demonstrated statistically significant effects
for agenda setting and priming. The radio ads should be expected to fur-
ther enhance this overall effect by reaching more voters and by reinforc-
ing the message of the television ad. As a result there is a firm empirical
basis for concluding that these ads increased the salience of the judicial
filibuster issue, made it more likely that voters would connect the issue

95FEC opp. preliminary injunction exhibits 4

9SFEC opp. preliminary injunction exhibits 10, 11, 12, and 13

97FEC opp. preliminary injunction exhibit 14.

981 yons Deposition, Exhibit 9.

99 yons Deposition, Exhibit 9. For a discussion of “reach” and frequency of exposure
see Nielsen Media's explanation at http://www.nielsenmedia.com/ratings101.
htm.
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to their evaluation of candidates, and to Senator Feingold in particular.
In addition, given the results from the Pew survey of May 2005 on the
filibuster issue, it is likely that these ads increased constraint on the
filibuster issue and increased partisan alignment on the issue. Each of
these effects would be expected to influence voting behavior.

The WRTL ads also were likely to act as a mobilizing force for pro-
life voters in the state. The radio ads in particular were broadcast on a
mix of news/talk radio and music radio. The former format is likely to
draw an audience with relatively high levels of political interest and with
stronger political views. In fact, the ad was designed to target “public
policy aware adults, ages 45+ with male skew”1% For this audience, it
is unlikely that political ads will change opinions, according to Zaller's
data analysis. Those who are predisposed to oppose the filibuster would
be reinforced in that belief while those predisposed to support it would
likely reject the message. However, by reinforcing the importance of this
issue, the radio ads would increase the salience of the issue, even among
supporters of the President’s judicial nominees. This would increase
their motivation to participate in the elections.

For the most informed and engaged segment of the population, the
ads carry additional information. These voters are much better informed
about politics and are better able to use contextual information in inter-
preting media messages. If we assume that most pro-life voters are more
intensely interested in the right-to-life cause than the average voter, then
there is good reason to think that advertising clearly labeled as paid for
by Wisconsin Right to Life would stimulate these voters independent of
the effects the ads might have on the filibuster issue per se.

WRTL has a reputation for turning out voters in election campaigns
through weill organized phone banks. It is not unreasonable to believe
that supporters of WRTL are stimulated to become more involved po-
litically simply from the exposure to WRTL advertising on any issue.
Because WRTL endorsed three of the four Republican senate candidates,
it is unclear what effect this would have had on their relative support in
the primary. However any increase in turnout among WRTL supporters
in the general election would clearly favor the Republican candidate, Tim
Michels over Sen. Feingold in the general election. Had the ad campaign
continued into the fall, we would expect this effect to be larger the closer
ads were run to the election.

1%0wisconsin Right to Life Message Matrix for Special Initiative.
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7.6 The role of proximity to the election

BCRA places restrictions on the funding of advertising in the last 30 days
before the primary and 60 days before the general election. Is there
empirical evidence that would suggest that electioneering advertising
matters more as elections approach but less so at greater distance from
the election? Yes, and it is quite strong.

While many voters say they “knew all along” how they would vote,
a substantial number make up their minds late. Johnston, Hagen and
Jamieson 2004, show that in the 2000 presidential campaign there was a
substantial and stable group of undecided voters until 7-10 days before
the election.10! Then there was a substantial reduction in the size of the
undecided group.19? According to the National Election Study at the Uni-
versity of Michigan, which has been conducting studies of presidential
elections since 1948, the percentage of voters who decide in the last two
weeks of the campaign has averaged 20.1% since 1976. An additional
19% say they decided after the party conventions.!93 Clearly there are
considerable numbers of late deciding voters who could potentially be
affected by late advertising.

There is evidence as well that late advertising matters more than ear-
lier, and that in fact voters remain open to the influence of ads through-
out the campaign period.

As noted above Shaw 1999 found that the effects of ads on votes
increase by about 25% in the last two weeks of both the 1992 and 1996
campaigns.!% This supports the notion that late advertising is more
effective, however it does not imply that effects early in the campaign
are nil. Shaw's data were for a subset of "battleground” states only, not
the entire nation.

Johnston, Hagen and Jamieson 2004 produce precisely the analysis
we need to address this question. They estimate a model that directly
asks whether ads broadcast earlier continue to have effects on votes, or
whether only current advertising drives vote choice. Their resuits are
unequivocal:

101Richard Johnston, Michael G. Hagen, Kathleen Hall Jarnieson. 2004. The 2000 pres-
idential election and the foundations of party politics. New York: Cambridge University
Press.

102 Johnston, Hagen and Jamieson 2004, Figure 2.3A, p29.

103National Election Study website, http://www.umich.edu/~nes/nesguide/
toptable/tab9a_3.htm, accessed 6/2/2006.

14ghaw 1999, p. 356,
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The ads that move the balance [of the vote] are the ones,
(sic) placed in the week leading up to the day of the interview.
... The current week just updates the previous one; the pre-
vious week exerts no independent gravitational force. This
makes the very last week of the campaign critical .... It does
not follow that parties should simply decline to advertise in
earlier weeks and save it all up for the end. If one side drives
support up in earlier weeks, then the other side has that much
more ground to make up. But it would be wise to hoard seri-
ous resources for the end.10

Johnston, Hagen and Jameison are not, however, able to precisely
replicate Shaw's findings., In footnote 22 on page 84 they point out that
their data produce essentially the same coefficients when split in half
between early in the campaign and late. It is unclear if this means that
there is no increase in ad effects late in the campaign, or simply that their
model lacks sufficient power to detect that. But their stronger evidence
that current ads matter while there are no persisting effects of previous
advertising is still strong evidence that late advertising has more of an
effect on the vote than does early. Early ads matters at the time, but is
quickly overwritten by current advertising.

Whether one prefers Shaw's analysis or that of Johnston, Hagen and
Jameison, the conclusion is the same: ads closer to the election are more
consequential than are ads more distant from election day. Thus the
regulation of advertising closer to an election but not earlier has a strong
empirical foundation.

8 The difficulty of creating exceptions

What would be the consequences of allowing an exception for “genuine
issue ads” or “grassroots lobbying” inside the 30 and 60 day windows of
BCRA?

The primary problem would be crafting a workable and general def-
inition of “genuine issue ads” that establishes a clear standard and that
does not invite endless litigation over specific ads. It would seem there
are four possible approaches to establishing such a rule. One could spec-
ify the limits in terms of content. Or one could regulate based on the
intent of the ad. Or one could regulate based on the effect of the ad.

105Johnston, Hagen and Jamieson 2004. pp. 83-84, and Table 4.1 p. 81.
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Or one could, as BCRA, specify time limits before which such ads are
regulated and after which they are not.

Regulation based on the content of ads was the effect of footnote 52
in Buckley v. Valeo 424 U.S. 1 (1976), which defined express words of ad-
vocacy “such as ‘vote for,’ ‘elect,’ ‘support,’ ‘cast your ballot for,' ‘Smith
for Congress,’ ‘vote against,’ ‘defeat,’” ‘reject.” ” This allowed so called
issue ads to name, and often criticize, candidates so long as these words
of express advocacy were avoided. In the 1990s there was an explosion
of issue ads in federal election campaigns by independent, non-party,
groups.1% These ads avoided the “magic words” yet found the Eng-
lish language robust enough to convey their electioneering purpose with
clarity. This dramatically demonstrated the impracticality of regulating
content through a finite list of forbidden words.

One might imagine other content tests but 1 believe that any gen-
eral rule for what constitutes an exempt ad will quickly be circumvented
in a similar fashion. Political advertising is a highly imitative medium
and once an exempt construction that nonetheless accomplishes elec-
tioneering purposes is found it will become the norm rather than the
exception. And for good reason— interest groups that want to affect
public policy have every incentive to do so through the electoral arena
as well as through “grassroots lobbying.” If there is a way to accomplish
both at the same time, the allure will be too difficult to resist.

One might argue for a rule based on the purpose or intent of the ad.
This would seem to add to the problems of successful regulation rather
than reduce them. Any attempt to determine the “true” purpose of an
ad would seemed doomed to failure. Furthermore, ads may have mul-
tiple purposes, so at the same time a group highlights a policy issue of
importance to them, they may simultaneously be mobilizing their sup-
porters and achieving electioneering goals. And finally, intentions are
rather easy to obfuscate, making protestations of innocence easy and
proof of guilt hard.

One might propose a rule based on the effects of ads, rather than
their content or purpose. But much of my argument here has been that
all political advertising close to an election is likely to have electioneer-
ing effects. Further, determining the specific effects of any single ad
would prove an endless empirical task.

And so regulating through the mechanism of a time limit before the

106Michael M. Franz. 2005. Choices and Changes: Interest Groups in the Electoral
Process. Ph.D. dissertation, University of Wisconsin.
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election is the last remaining approach. The advantages are clarity and
simplicity, for both the FEC and the ad’s sponsors. Further, as I point out
in section 7.6 above, there is empirical evidence that ads have greater
consequence closer to an election, which makes regulation based on
proximity to the election rational. This begs the question of why set
the limit at 60 rather than 59 or 61, but it does establish a qualitative
basis for regulating ads “too close” to election day.

For these reasons 1 conclude that if restrictions are to be put on the
sources of funding for campaign related advertising, any exception for
“genuine issue ads” or “grassroots lobbying” will undermine the purpose
of the regulations and will allow de facto electioneering ads back into the
restricted period.

9 Conclusions

WRTL has played a significant role in Wisconsin electoral politics for
some time. Their ability to mobilize pro-life voters and to conduct polit-
ical information campaigns through phone calls, door to door canvasing
and distribution of campaign literature has a significant effect on Wis-
consin primary and general elections. They have certainly played an
important role in the creation of a Republican majority in the legislature
and in the evolution of the Republican party in the state. As a result,
WRTL is a powerful and successful lobby in Wisconsin.

The empirical evidence strongly supports the notion that media mes-
sages affect electoral outcomes in both direct and indirect ways. The
evidence from campaign advertising shows that ads do "work”, shifting
votes by at least a few percentage points, perhaps by more. The role of
agenda setting and especially priming are important indirect effects on
voters' behavior. The empirical evidence is that media messages can and
do increase the salience of issues and make those issues more important
in the evaluation of incumbent politicians. These evaluations are directly
related to vote choices.

These effects hold regardless of the purported intent of the media
message, Simply emphasizing an issue in advertising will increase the
salience of the issue and make that issue more relevant to the evaluation
of candidates. This effect may be enhanced even further when the ads
emphasize the responsibility of an incumbent for taking action on a par-
ticular issue. Ads also increase the constraint and partisan polarization
on issues.
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Because these effects would hold for any type of advertising broad-
cast during an election campaign, the effects of political advertsing dur-
ing the late stages of a cainpaign have inherent electoral consequences.
The BCRA restriction on ads within 30 days of a primary or 60 days of
a general election is supported by the empirical evidence. Any political
advertising during that period will have electoral consequences. It is not
possible to specify an exempt category on the basis of content that can
be said to have no electioneering consequences.

H any rule were developed that allowed an exemption for ads based
on content, but which still allowed discussion of political issues, iIncum-
bent positions or roll call votes while in office, or which emphasized the
responsibility of the incumbent for particular policies, these ads would
still have electoral effects for the reasons discussed in section 7 above,
Moreover, it is the inherent nature of political advertising to make the
most of any opportunity. Any exemption will inevitably be tested to the
limit. Rational interest groups will take any exception as an opportunity
to design ads that are electorally effective and yet which remain within
the letter of the law. We saw exactly this phenomena with Buckley’s
“magic words” test. The current restrictions written into BCRA provide
a simple bright line by specifying a date beyend which all ads mention-
ing a candidate are considered electioneering. Exceptions based con the
content of the ad inevitably invite the evisceration of a meaningful re-
striction.

Because there is strong empirical evidence that any political advertis-
ing close to an election has electorally relevant consequences, the BCRA
restriction based on proximity to elections s an empirically supported
means to regulate the financing of “electioneering” advertising.

Aok i

Charles H. Franklin
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Errata;:

Expert Report of Professor Charles H. Franklin

Wisconsin Right to Life v. FEC

Charles H. Franklin
Professor, Depaitment of Political Science
University of Wisconsin, Madison

June 2, 2006

I have found the following errata in my expert report.

Footmote 3, p. 2: Correct date for the St. Paul Pioneer Press should
read 8/10/1997,

Footnote 4, p. 2: Correct reference is Capital Times (Madison)
10/6/1998, not St. Paul Pioneer Press.

Foomote 8, p. 4: The item on Wispolitics.com 8/19/2003 is no
longer accessible.

Footnote 6, p. 6: Correct date for the Milwaukee Journal Sentinel
should read 10/14/2004.
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999 E Street, N.W.
Washington, DC 20463
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Intervenor-Defendants.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC,,

Plaintiff, No. 1:04¢v01260 (DBS, RWR, RJL)

(Three-Judge Court)
V.

FEDERAL ELECTION COMMISSION, DECLARATION
Defendant,

and

SEN. JOHN McCAIN et al.,

Intervening Defendants.

Declaration of Douglas L.. Bailey

1. My name is Douglas L. Bailey. In 1968, I founded Bailey, Deardourff &
Associates, which was among the first national political consulting firms working for
Republican candidates for Govemor, Congress, Senate, and President. Qur clients
included Gerald Ford's Presidential Campaign, and over fifty successful campaigns for
Govemor or the United States Senate in 17 states. We also did political ads for political
parties and issue groups. A copy of my curriculum vitae is attached to this declaration.

2. As campaign consultant, my job was to plan the campaign and then create
broadcast advertisements that would shape its outcome. In 2000, John Deardourff and I
were each among the first eight recipients of the American University — Campaign

Management Institute’s “Outstanding Contribution to Campaign Consulting” Award
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given to the consultants who have best represented the ideals of the profession and shown
concern for the consequences of campaigns on public attitudes about our democratic
process.

3. I also have extensive experience consulting on various citizens’ initiatives
and other grassroots issue campaigns. For example, I have advised, among others,
Handgun Control, Inc., Floridians Against Casinos, and League of Conservation Voters.

4, In 1987 I co-founded The Hotline, a bipartisan daily briefing that covers
the media coverage of campaigns, candidates, and specific political issues raised in over
2,500 media sources nationally, including television, radio, and newspapers across the
country. Its audience includes the White House, Congress, both political parties, the
political consultancy industry, numerous special interest groups, and a wide variety of
national media outlets. The Hotline was sold to the National Journal in 1996. I have
continued as a Senior Advisor at The Hotline to this day.

5. From 2001 through the 2004 election, I was the president of Freedom’s
Answer, a non-partisan voter turnout program co-founded with Mike McCurry, former
Press Secretary to President Clinton. Qur purpose in founding Freedom’s Answer was to
counteract declining voter tumout, particularly among young people. In 2002, the
program helped create the largest voter tumout ever in a non-presidential year (both
nationally and in 27 different states). In 2004, it contributed to an astounding increase of
17 million voters above the 2000 presidential turnout.

6. I have not served as an expert witness in the last four years, although I

submitted a fact witness declaration in McConnell v. FEC. I am receiving no
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compensation for this declaration. A list of my publications for the last 10 years is
attached.

7. The quintessential purpose of a political consultant’s role in designing an
advertising campaign for a specific candidate is to create a cumulative, positive general
impression of the candidate and provide a favorable context in which the voters can make
a decision about that candidate. In contrast to commercial transactions for which
advertising is run, nearly all political “sales” take place on a single day — election day.
The context for voters’ decisions is created by what happens leading up to election day.
Aggressive political campaigns always seek to create the most favorable context in which
voters are asked to make their decisions, based on the goals of the group sponsoring the
advertisement. Broadcast advertisements about candidates are short in duration and the
image sought cannot be achieved in only one or two ads. However, over time, a
campaign consultant will attempt to define a candidate through a combination of style,
image, and issues. Each advertisement that airs in support of a candidate in the months
leading up to an election is intended to give voters a “feel” for the candidate.

8. Arguably the most important voters — the “swing” voters that will
ultimately decide the outcome of the election — rarely vote for a candidate based solely or
even significantly on substantive positions that the candidate has on the issues. Rather,
these voters will support a candidate if they perceive that the candidate is likeable and
shares similar values to them. A campaign consultant will often use a substantive issue
simply as a vehicle to help persuade targeted voters that the candidate shares their values,
and to make the voters comfortable with the candidate. Even shortly after watching an

ad, the target audience usually doesn’t remember the ad’s substantive details. Rather, the
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viewers just get a feel for the candidate. It takes a lot of these “feels” to make up a
campaign. So-called issue ads that mention a candidate by name, whether in a positive or
negative context, will undoubtedly influence the election because such ads are merely
another method of providing voters with a feel for the candidate.

9. Prior to BCRA, so-called issue ads financed by soft money were an
integral part of candidate election campaigns, and they were often part of a concerted
joint effort and overall plan between advocacy groups and the candidate to elect the
candidate. Competent political consultants know that true issue ads run in the time
period immediately preceding the election are largely ineffective at actually raising voter
awareness of, or interest in, a particular issue. In the time period preceding the election,
true issue ads are likely to be drowned out and overwhelmed by the large volume of
various political ads seeking to influence the election. Issue ads run during this time that
go out of their way to mention a candidate’s name inexorably intertwine with the
campaign election message itself, augmenting voters’ overall perception of candidates by
providing additional context in which to view the candidate.

10. A true issue ad campaign is most effective when it is aired outside of the
time period immediately before an election, when its message — even if the message
refers to an officeholder — will not be received as another variety of candidate campaign
ad. By contrast, an ad run shortly before an election that specifically mentions a
candidate’s name — even one purportedly about an issue — almost always is designed to
and always has the effect of being part of a campaign package to subtly influence a voter
to reach certain conclusions about the candidate while giving the voter the impression he

came to that conclusion entirely independent of political propaganda.
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11. A purported issue ad that airs in the time immediately preceding an
election that implores a voter to “contact” or “tell” a candidate about one’s opposition to
a certain policy will unavoidably affect that candidate’s election. During the election
time period, the implicit message to the voter is that one way to change the policy would
be to remove that candidate from office on election day. Conversely, an issue ad which
airs during the pre-election period and implores a voter to contact or tell a candidate
about one’s support for a particular policy, implicitly suggests that one way to continue
that policy is to vote for the reference candidate.

12.  Context and timing will ordinarily determine whether an ad is a true issue
ad or an electioneering ad in disguise. While an ad that refers to a candidate may have an
effect as an issue ad a year away from an election, that same ad will impact the viewer as
an electioneering ad when it is aired right before an election. In the midst of swirling
campaign activity, the primary impact of an ad that mentions a candidate’s name will be
as an electioneering ad. In short, the audience is simply unlikely to distinguish between
the issue in the ad as opposed to the more prevalent election activity when the so-called
issue ad mentions a specific candidate’s name.

13. There is no practical difference, in the context of an election, between
asking the audience to “contact” a Congressman or Senator regarding a “negative” issue
about which his position is widely known, or to “vote against™ him, at least in part
because of it. I believe that it is actually more effective in many cases to use indirect
words such a “contact” instead of direct appeals such as “vote for” or “vote against”
because often voters will respond more favorably to a political message employing

subtlety.
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14. The context and environment in which an ad airs is an important
consideration in designing the ad and how the ad will be perceived by the viewer.
Competent interest and advocacy groups are fully cognizant of this dynamic and would
only run a so-called issue ad or grassroots lobbying ad in the run-up to an election with
full knowledge that it is the functional equivalent of electioneering. Before BCRA,
advocacy and interest groups aired many more purported issue ads in the time period
immediately preceding an election, and those ostensible issue ads were much more likely
to mention a candidate by name. As any experienced campaign consultant knows, ads
that mention a candidate by name in the time period immediately preceding an election
are likely intended to influence, and unavoidably will influence, that election,

15.  Issue organizations can design true issue ads without ever mentioning
specific candidates for federal office. When we were creating true issue ads at Bailey,
DeardourfY (¢.g., for ballot initiatives or more general issues such as handgun control),
and when we were creating true party building ads, it was never necessary for us to
reference specific candidates for federal office in order to create effective issue ads.

16.  Based on my experience in campaigns, I believe WRTL’s filibuster issue
ads undeniably would have influenced the election had they been aired at the intended
time. When viewed in the context of the timeframe they were intended to air, they
portray Senator Feingold in a negative light and clearly would influence the outcome of
the election for which he was campaigning. The ads disparage a “group of senators” for
blocking qualified candidates from serving as judges, and using politics to cause

“gridlock and back up some of our courts to a state of emergency.” The ads then
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specifically urge voters to contact Senators Feingold and Koh] and tell them to oppose the
filibuster.

17. The logical and unavoidable implication of the ads is that Senator
Feingold (the only Senator mentioned who was up for reelection) supports the filibuster,
and thinks that “politics” are more important than saving courts from a “state of
emergency” or allowing qualified candidates to serve in the federal judiciary. Indeed,
there would be no reason to tell voters to contact Feingold and Kohl urging them to

~ oppose the filibuster if they were already opposed to it.

18. The fact that the proposed ads deal with both a candidate (Feingold) and a
non-candidate (Kohl} equally and did not single out the candidate is of no practical
consequence in terms of the implicit message communicated to voters, i.e., €xpress your
displeasure and disregard by complaining to Kohl and by voting against Feingold.

19. In assessing the effect of the three WRTL ads, it is relevant to consider the
context of WRTL’s explicit advocacy against Senator Feingold. WRTL, Senator
Feingold’s Republican opponents, and the Wisconsin Republican Party had criticized
Feingold for his support of the judicial filibusters and had made it a significant campaign
issue. Specifically, WRTL had released press statements critical of Senators Feingold
and Kohl on July 14, and July 21, 2004. In its July 14 press release, WRTL noted that it
had “grave concerns” that Senators Feingold and Kohl had “voted 16 out of 16 times to
filibuster judicial candidates.” The same press release also noted that Miguel Estrada had
to withdraw his nomination after two years of having it filibustered. In its July 21 press
release, WRTL stated that “the Senate, with the assistance of Senators Kohl and

Feingold, has voted to continue its unprecedented filibuster of judicial nominees.”
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20.  Though WRTL criticized Senators Feingold and Kohl for two years of
filibusters, and lamented that one “well-qualified” judge had already had to withdraw his
nomination, it did not start to run its so-called grassroots lobbying ads until right before
the upcoming election. Pre-BCRA, this pre-election period was consistently the time
when most “issue ads” financed with soft money were aired in a thinly disguised attempt
to influence the election. By WRTL’s own admission, the filibuster issue was a
longstanding one. If WRTL had truly wanted to run effective issue ads, it would have
been best, as every competent campaign consultant knows, to run them long before the
election — or even after the election, when the clamor of competing campaign messages
would have died down. Instead, WRTL followed the historical pattern of attempting to
run so-called issue ads that mention a candidate’s name just prior to the election.
Advocacy groups adopt this approach primarily to influence the election.

21. WRTL’s ads provided no phone number, URL, address, or other contact
information allowing listeners or viewers to actually contact Senators Feingold and Kohl,
as WRTL encourages. Instead, the ad directs listeners to WRTL's own website where, it
says, contact information for Feingold could be found. But no information necessary to
contact Feingold is provided by the ad itself. Indeed, the ad directed viewers and
listeners to WRTL’s website, which through its e-alerts, was explicitly critical of Senator
Feingold’s position on filibusters. This too is relevant in my assessment that the ads
would have an electoral impact.

22.  From a campaign consultant’s point of view, WRTL’s ads (airing in the
heat of an election campaign) telling voters to contact Senators Feingold and Kohl would

have been ineffective for the purpose of influencing the filibuster fight in Congress. The
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ads, however, would undoubtedly have been effective as electioneering ads, implicitly
portraying Senator Feingold as “unfair,” and providing a negative general context in
which voters would view him when they cast their ballots.

23.  WRTL’s advertising strategy is inconsistent with an advocacy group that
wished to engage in “grassroots lobbying.” WRTL did not begin to air its advertisements
until a few days after several judicial filibusters had happened. Any competent
consultant who truly wished to engage in “grassroots lobbying™ would have run issue ads
in the time leading up to the July filibusters, when the message would not have been
obfuscated by the abundance of electioneering ads. Nor would any competent campaign
consultant run ads afier July 22, 2004, when the Senate left for summer recess.

24.  'WRTL’s proposed grassroots lobbying exception would allow political
consultants to design ads to influence voter behavior by portraying an issue (and/or
politicians supporting that issue) in a positive or negative light, and then asking the
audience to contact the incumbent politician to oppose or support that legislation,
initiative or measure. These ostensible issue ads would have a profound and direct
impact on candidate elections. There are and always will be hot-button political issues
before Congress right before any election that could be used as a pretext for airing
supposed issue ads within the immediate pre-election time frame of BCRA.

25. Examine, for example, the pertinent text of WRTL’s proposed “Loan” ad,
one of the radio ads at issue in this case.

Sometimes it’s just not fair to delay an important decision.

But in Washington it’s happening. A group of Senators is using

the filibuster delay tactic to block federal judicial nominees from a

simple “yes” or “no” vote. So qualified candidates are not getting
the chance to serve.
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It’s politics at work, causing gridlock ad backing up some of our
courts to a state of emergency.

Contact Senators Feingold and Koh! and tell them to oppose the
filibuster.

Visit: BeFair.org.

Paid for by Wisconsin Right to Life (befair.org), which is

responsible for the content of this advertising and not authorized

by any candidate or candidate’s committee.

26.  Under WRTL’s proposed exception to BCRA, campaign consultants will
be able to easily design grassroots lobbying ads that are much more vitriolic, insidious,
and emotive than the ads at issue in this case. While the ads will be grassroots lobbying
in name, they will be electioneering ads in reality and effect. Political consultants,
advocacy groups, and other parties will develop ads that will render the grassroots
lobbying ads/sham issue ads distinction as meaningless as the former issue
advocacy/express advocacy distinction.

27.  Under WRTL’s notion of issue advertising, nothing would stop it from
modifying the above ad to read as follows:

Sometimes it’s just not fair to delay an important decision.
But in Washington it’s happening. A group of Senators tied
to a radical pro-abortion philosophy is using the filibuster
delay tactic to block federal judicial nominees from a simple
“yes” or “no” vote. So qualified candidates are not getting
the chance to serve, because the Senators do not have a
madicum of respect for human life.

The Senators are putting politics ahead of democracy and

fairness, causing gridlock and backing up some of our
courts to a state of emergency.

10
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Contact Senators Feingold and Kohl and tell them to make
sure that these un-American tactics stop and to vote to end
the filibuster.

Visit: BeFair.org.
Paid for by the Wisconsin Right to Life (befair.org), which is

responsible for the content of this advertising and not authorized
by any candidate or candidate’s committee.

The italicized portions of this modified ad quote language in the preceding

paragraph is from a WRTL press release characterizing Senator Feingold after he voted

against Unbom Victims of Violence Act. R. at 18, Ex. 20.

28.

Similarly, a pro-choice group such as Planned Parenthood could design an

inflammatory and diametrically opposed ad that would fit WRTL’s grassroots lobbying

exception. For example:

29.

Right now, the Senate is trying to push through a group of
radically right-wing judges to serve on the Federal Courts

of Appeal. These judges want to invade your right to decide
if and when you will have a family, and insert themselves
into women'’s reproductive choices and control what choices
women make affecting their bodies. These judges have made
it clear that they will take away a woman’s right to choose.

The only thing standing between you and your right to
choose is a brave group of Senators who refuse to confirm
these judges who will not respect your existing rights.

But the political pressure is mounting. Call Senators Feingold
and Kohl and tell them to oppose these radical judicial confirmations.

Paid for by Planned Parenthood of Wisconsin, which
is responsible for the content of this advertising and not
authorized by an candidate or candidate’s committee.

These two hypothetical, yet conceivably allowable, ads have a clear

political message that will influence the electorate if they are aired immediately before an

election (even with the required disclaimer that the ads are not authorized by any

11
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candidate). The unavojdable result is that the ads would neccssarily become a part of the
election campaign, and would scive to persuade voters how to cast their ballots. In
reality and effect, prassroots lobbying ads specifically mentioning candidates and aired
within the pre-clection time period arc exactly what pre-BCRA issue ads were, the

funetional equivalent of electioneering ads.

Pursuant to 28 U.S.C. 1746, J decl.ire under penalty of perjury that the foregoing
is true and corrcct.

ouglas/A. Bailey

12
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Douglas L. Bailey Office: 202-266-7150
1200 North Nash Street., #1114 Home: 703-528-2899
Arlington, VA 22209 email: DBailey@njdc.com

Founder (with Mike McCurry), Freedom’s Answer (2001-2004)
The non-profit program was designed to be the nation’s largest-ever non-partisan voter
turnout program, causing high school students to recruit ten voter pledges each from parents,
neighbors, friends. In 2002, it helped create the largest voter turmout ever in a non-
presidential year (both nationally and in 27 different states); in 2004 it contributed to an
astounding increase of 17,000,000 voters above the 2000 presidential turnout. Its goal was
to empower students too young to vote what participation can mean.

Founder, Youth-e-Vote, Inc. (Non-profit, non-partisan 5¢1(c)(3))
The first national registration and online voting in American history was an unofficial
student vote for President, Senate, Governor and key issues in 2000. 1.3 million students
(most too young to vote officially) made it by far the largest online vote ever.

Founder, CEQ, Freedom Channel Inc. (2000)
The non-profit FreedomChannel.com was the first-ever experiment with video on demand
from House, Senate, Governor, and presidential candidates — allowing users to “dial up” the
candidates of their choice on the issues of their choice at the time of their choice. CA. 2000
direct-to-camera videos were provided by the candidates, setting a trend for years to come.

Co-Director of the Rolling Cyber Debate (Fall 2000)
With Mike McCurry and for the Markle Foundation, he negotiated and oversaw a
daily online interchange between the presidential candidates, carried online by
WebWhiteBlue.org and 17 of the largest online traffic centers.

Founder, Publisher, Senior Advisor, The Hotline (1987-present)
The Hotline is a bipartisan, daily, online briefing on American politics that “covers the
coverage” of politics from TV, radio and 300 dailies. Its audience includes:

The national TV networks House of Representatives
60 daily newspapers The U.S. Senate

The consultant industry The White House

The interest groups The political parties

The Hotline was founded by Bailey (and Roger Craver) in 1987, and sold to National
Journal, Inc. in 1996. Bailey continues as a part-time consultant,

Founder and President Bailey, Deardourff and Associates (1968-1987)
Bailey, Deardourff was among the first national political consulting firms, working for
Republican candidates for Governor, Senate and president including:

President Ford; Senators Brooke, Bond, Danforth, Percy, Schweiker, Chaffee, Lugar,
Stafford, Baker; Governors Kean, Milliken, Rhodes, Orr, Bowen, J. Thompson,
Alexander, Bond, Snelling, Cahill, Thornburgh, Rhodes, Ray, Quie, DuPont.

Education
A.B. Colgate University, 1954
M.A., M.A L.D., Ph.D, The Fletcher School of Law and Diplomacy, Tufts 1957-1962
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Publications Within Last 10 Years - Douglas L. Bailey

If the Politicians Really Want to Help..., L.A. Times, Sept. 20, 2005, at 13 (and in other
newspapers, co-authored with Gerald Rafshoon).

How Issue Ads Are Designed to Tarpet Federal Candidates without “Express Advocacy.”
in Inside the Campaign Finance Battle, 252-53 (Corrado, Mann, Potter, eds.,
2003).

A Prime-Time Opportunity for Voters?, Cleveland Plain Dealer, June 29, 1996, at 10B.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC,,

Plaintiff, No. 1:04cv01260 (DBS, RWR, RJL)

(Three-Judge Court)

FEC EXHIBIT 3
FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
Washington, DC 20463

Defendant.

and

SEN. JOHN MCCAIN, et. al.,
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Intervenor-Defendants.

DEFENDANT FEDERAL ELECTION COMMISSION’S EXHIBIT 3
SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT
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6 8
1 my colleague will ask you some questions, and the 1 A I've been with the organization longer. I've just
2 court reporter takes down both the questions and 2 been Executive Director for 19 years.
3 answers, so you need to answer everything 3 Q |see, so you've been Executive Director since
4 entirely, orally, no gestures or nods or anything 4 1987, is that correct?
5 like that because the court reporier can't take 5 A Yes.
6 that down. 6 Q And prior to that, did you hold other positions?
7 A Sure. 7 A lwas Legislative Director.
8 Q And you also understand that you're under oath? 8 Q For how long did you serve in that capacity?
g A Yes. 9 A Ten years.
10 Q And of course, you'll be expected to testify 10 Q  Sosince 19777
11 truthfully to the best of your ability? 11 A Correct.
12 A Yes. 12 Q And were you with the organization prior to 19777
13 Q If you don't understand a question, please let me 13 A Ilwas,
14 know, 14 Q Inwhat capacity?
15 A Okay. 15 A | was the president of the Milwaukee chapter.
16 Q And of course, we'll need to take breaks. If you 16 Q Since when?
17 need to take one, also, please iet me know, and 17 A 1975
18 we're aware of the larger break in the middle of 18 Q And before that?
19 the day. 19 A That's It.
20 A Yes. 20 Q Okay. That's a long time. Have you made any bids
21 Q s there anything like perhaps medications that 21 for govemment office?
22 you're currently taking that woutd affect your 22 A No.
23 ability to testify today? 23 Q Have you worked on any electoral campaigns?
24 A No. 24 A No.
25 Q Did you do anything to prepare for this 25 () Either paid or as a volunteer?
7 9
1 deposition? 1 A No.
2 A lread the documents. 2 Q For state or federal govemment?
3 Q And by the documents, you mean — 3 A You mean as part of the campalgn?
4 A This document and the other orders that came, in 4 Q) As pan of the campaign, yeah.
5 terms of the case. 5 A No.
6 Q And did you review prior pleadings in the case? 6 Q Have you ever volunteered for a campaign?
7 A No. 7 A Yes.
8 Q And did you discuss this with anyone? 8 Q For whose campaign?
9 A With my attorney, yes. 8 A Going back to 19747
10 Q 1justwant to ask you a couple of questions about 1¢ Q Sure. Can you remember?
11 your background. Can you please state your job? 11 A Not specifically. | was a volunteer for the Bush
12 A Executive Director, Wisconsin Right to Life. 12 campaign in 2004. | really - | don't recall
13 Q How long have you held that position? 13 anything else specifically in recent memory.
14 A 19 years. 14 That's what 1 recall.
15 Q And can you describe your duties in that position, 15 Q Did you volunteer for any campaigns in 2000,
16 and also, if they've varied over time? 16 pernaps? I'm just trying to trigger your memory.
17 A Sure. My duties are to essentially oversee all 17 A’ Idon't recall being a volunteer in 2000.
18 aspects of our work from lobbying to 18 Q And prior to that, you also have no recollection?
19 administrative to chapter development to 19 A lireally don't. Not specifically.
20 fund-raising to political action, so | oversee ali 20 Q Have you ever held a position in any political
21 of the work of our organization. 21 party?
22 Q If you've been there for 19 years, you started in 22 A No.
23 the '80s, is that correct, the late '80s? 23 MS. GILLERS: I'm going to mark the
24 A 1987, yes. Go ahead. 24 amended complaint.
25 Q  No, go ahead. 25 {Exhibit No. 2 was marked.)
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1 BY MS. GILLERS: i you?
2 @ Can you please review that? I{'s the amended 2 A Yes.
3 complaint from September 1st, 2004. I'm most 3 Q And who would that be, at this point?
4 interested in confirming that you verify the 4 A Susan Armacost.
5 complaint in September of 2004. Can | direct your 5 Q Can you describe her duties from 2004 to the
6 attention to Page 15, where you have your 6 present?
7 verification? 7 A From 2004 to the present, do you mean including
8 A Um-hum. 8 the year 20047
9 Q Can you confirm thal you, in fact, verified this? 9 Q Including, yes.
i0 A Yes, |did. 10 A Her duties in the year 2004 were related to
11 MS. GILLERS: I'd like to mark the 11 elections in terms of compiling candidate
12 August 9th Lyons affidavit, please. 12 questionnaires, sending them out, compiling
13 . {Exhibit No. 3 was marked.) 13 responses, disseminating information. Her duties
14 BY MS. GILLERS: 14 also include any legislative matters pertaining to
15 Q Can you review that and specifically direct your 15 the Wisconsin legislature or any directives at the
16 attention to the second to the last page, Page 5, 16 national level that we would get from the National
17 where you signed this affidavit? 17 Right to Life Committee.
18 A Yes,|did. 18 Q Did she also participate in PAC advocacy?
19 Q Thank you. 19 A Express advocacy?
20 MS. GILLERS: Would you please mark 20 Q Express or any other kind?
21 this? This is the May 4, 2006 Wisconsin Right to 21 A Yes.
22 Life's Interrogalory Responses. 22 Q And could you just deseribe what you mean by that?
23 (Exhibit No. 4 was marked.) 23 A It would depend on what type of information piece
24 BY MS. GILLERS: 24 that we would be disseminating. If it was express
25 @ Can | direct your attention, once again, to your 25 advocacy, she would be following the rules that
1 13
i verification, after Page 107 1 govem communications that are express advocacy.
2 A Yes. 2 if it was something different, in terms of just
3 Q You can confirm that you verified this? 3 information about candidate positions with no
4 A Yes. 4 express advocacy, then she would essentially be
5 Q Can youtum to the documents at the back? This 5 preparing those documents.
6 is the ones responding to Interrogatory 2. The 6 @ Canyoutum tothe page after that? 1t should be
7 second page behind that, where it says, "Executive 7 entitied, "PAC Legislative Director.”
8 Director,” on top. Can you review this sheet and 8 A Um-hum.
9 then confirm that that's an accurate description 9 Q Isthatthe right —
10 of your duties as Executive Director? 10 A Political Action Committee responsibilities.
11 A ltis, with one exception. This job description 11 Q |think there’s also a page before that.
12 is dated 2000. We no longer have an entity called 12 A Somy.
13 Life-Tel, Incorporated. That was closed down at 13 Q That's all right. Can you review this and verify
14 the end of 2005, so otherwise - 14 that this accurately describes the
15 Q Is there anything else that is no longer accurate? 15 responsibilities of that position? It's dated
16 A No. Thatsit 16 December 15th, 2005, so I'm not sure if it also
17 Q And so if you look at the first paragraph, it 17 accurately describes her position in 20047
18 includes Wisconsin Right to Life PACs, as part of 18 A Yes, it does.
19 your responsibilities in overall management, is 19 Q So this is the same in 20047
20 that correct? 20 A We updated this jobh description, December 15th,
21 A That's correct. 21 2005. It's possible that there were a few things
22 Q Andthat’s an accurate description of your 22 that were different in 2004.
23 responsibilities? 23 Q Bulits substance is substantially the same?
24 A Yes. 24 A That's correct.
25 Q Anddoes the PAC Legislative Director report to 25 Q Anddid Ms. Armacost participate in PAC
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1 fund-raising in 2004, in her capacity as PAC 1 matters in legislation?
2 Legislative Director? 2 If there's a federal bill and the National Right
3 A Onlyinsofar as she might have reviewed a PAC 3 to Life Committee states that they, for example,
4 fund-raising letter, but | can't recall a specific 4 want constituent contact on a specific piece of
5 example. 5 legislation, then we will try to arrange
6 Q You're aware that Wisconsin Right fo Life produced 6 constituent contact from the citizens of Wisconsin
7 documents to the FEC on May 4th, in this case, in 7 on that particular piece of legislation.
8 response to the FEC's document requests and 8 I'm somry. |interrupted. You were gaing fo
9 interrogatories, correct? 9 continue with the activities of the Wisconsin
10 A Yes. 10 Right to Life. | think you talked about
11 Q Were those true and correct copies of documents 1 educational —
12 kept in the course of Wisconsin Right to Life's 12 Educational, Legislative and the Polltical Action
13 regular business activities? 13 Committee. We're not service oriented, but we do
14 A Yes. 14 such things as provide emergency grants to
15 MS. GILLERS: And Mr. Bopp, can you 15 pregnant women. That's really about it.
16 stipulate that those are business records? 16 And is the election of candidates that share
17 MR. BOPP: Sure. 17 WRTL's positions one of WRTL's purposes?
18 BY MS. GILLERS: 18 Yes.
19 Q Were they made by persons with knowledge of the 19 And what activities do you lake to further that
20 matters that they discussed? 20 purpose? '
21 A The production of the documents? 21 Under express advocacy, we endorse candidates for
22 Q The documents, themselves? 22 public office, and we encourage people to vote
23 A Yes. 23 either for or against, for a candidate we've
24 Q And itwas a regular practice of Wisconsin Right 24 endorsed, against a candidate who holds an
25 to Life to make those documents? 25 opposite view. Other activities that we conduct
15 17
1 A Yes. 1 are just essentially disseminating information
2 Q Now, I've been saying the full name Wisconsin 2 about candidate positions on issues.
3 Right to Life until this point. Can [ use WRTL as 3 And you menticned opposile views. Is there a
4 shorthand for the remainder of this deposition? 4 limited range of views which are relevant to what
5 A Fine. 5 WRTL's purpose is?
6 Q Whatis WRTL? 6 Our candidate questionnaire essentially spells out
7 A Wisconsin Right to Life Is a non-profit 7 the issues that could be upcoming in terms of
8 organization, it's certified as 501 C4. 8 public policy that are of Interest to us.
9 Q And what are its purposes? 9 I'm somry. By candidates's questionnaire, is that
10 A Its purposes are to educate the general public 10 specifically tailored 1o each candidate, or is
11 about the issues incorporated in our mission and 11 that a general forrn that you have?
12 to attempt to impact public policy in terms of 12 iti's a general form.
13 furthering our mission, 13 And | don't think that was produced in the
14 Q What activities does WRTL undertake to achieve its 14 documents. |don't think that I've seen this
15 purposes? 15 document. Could you just go through it, if you
16 A We have extensive educational programs which 16 recall some of the issues that are on that
17 include a variety of means in which we dissgminate 17 candidate questionnaire?
18 educational information. We have a legislative 18 The state questionnaire would differ from the
19 program wherein we work on legislation at the 19 federal. The state would involve state issues.
20 state level and follow the directives of the 20 it would ask questions such as protection of our
21 National Right to Life Committee for federal 21 Wisconsin law that essentially prohibits abortion.
22 legislation, and we have two political action 22 Would a candidate support legislation that would
23 committees. 23 impact embryonic stem cell research. Would a
24 Q Can you just elaborate more on what you mean by 24 candidate support conscience rights for medical
25 follow the National Right to Life Commitlee 25 professions, along that line.
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1 Q And that's just the state, is that right? 1 it's no longer operative?
2 A That's the state. 2 A Correct.
3 Q And what would the federal guestionnaire ask? 3 Q Isit nolonger affiliated with WRTL, oris il
4 A The federal questionnaire is generally developed 4 completely defunct?
5 by the National Right to Life Committee, and it 5 A Completely defunct.
6 would essentially look at potential upcoming 6 Q And whendid that happen?
7 federal issues. 7 A Approximately October of 2005.
8 Q Andis that someihing that the National Right to 8 Q Do you recall when filibusters first became an
9 Life Committee produces on an annual basis? 9 issue for WRTL?
10 A On asemi-annual basis. 10 A My best recollection is that it would have been
11 Q I'msorry. Does that mean twice a year or once 11 around 2003, when the filibusters were in process,
12 every two years? 12 at the national level, and certainly, we were well
13 A I'msomy. A bi-annual basis. Every two years. 13 aware of the fillbusters, in 2004.
14 Q And when you receive that from the National Right 14 Q Do you recall when in 2003, you first would have
15 to Life Committee, do you modify it in any way, or 15 become aware of it?
16 do you just send it out as is? 16 A Not specifically, no.
17 A Inthe past, we have modified it. This year, we 17 Q Was il in the beginning of 2003 or in the end of
18 are exclusively using the National Right to Life 18 20037
19 Committee questionnaire. 19 A Ildon'trecall
20 Q Andinthe 2003-2004 campaign cycle, did the 20 Q it could have been anywhere from January to
24 National Right to Life Commitiee give you such a 21 December?
22 questionnaire? 22 A it could have been anywhere.
23 A Yes. 23 Q Do you remember how you came to hear about it?
24 Q And do you recall what the questions on that were? 24 A Probably in two ways. Through news reports and
25 A Not specifically, no. 25 through communications from the National Right to
19 21
1 Q Did they generally conform to what you've 1 Life Committee.
2 generally described? 2 Q Sofilibusters was an issue for the National Right
3 A Right 3 to Life Committee, somewhere around 20037
4 Q) Do you recall, if at the time, you modified that 4 A Yes.
5 questionnaire, al aill? 5 Q Anddoyou know what — do you recall what WRTL's
6 A ldon'trecallifldidornot 6 position on filibusters was, initially?
7 Q Do you recall if the issue of judicial 7 A We were obviously opposed to them.
8 filibustering was on that guestionnaire? 8 Q And for what reasons?
9 A Ildon'trecall 9 A Well, judicial candidates are of importance to
10 Q WRTL has a world wide website —~ | want to make 10 Wisconsin Right to Life, and we saw that many of
11 sure I'm getting the address - www.wrtl.org, is 11 President Bush's judicial nominees were being
12 that correct? 12 filibustered, and we felt that that should not
13 A That's comrect. 13 occur, that there should be an up or down vote on
144 Q And the slatements on thal site are statlements of 14 these individuals, particularly when there
15 WRTL, is that correct? 15 appeared to be a majority support for them.
16 A Yes. 16 Q Was that also the National Righl to Life's
17 Q Whatis Life-Tel, Inc.? You mentioned that 17 position on the issue?
18 initially, earlier in our conversation. 18 A [ can't say that specifically. | was not involved
19 A Life-Tel, Inc. was a for-profit subsidiary of 19 in their discussions.
20 Wisconsin Right to Life that engaged in 20 Q Butin any communications thal you would have
21 telemarketing activities. 21 heard from them aboul the issue, did they have a
22 Q And did you manage that? Did WRTL manage 22 position on it because you had mentioned that you
23 Life-Tel? 23 had heard about it in two ways, from news reports
24 A Yes. 24 and from them?
25 Q And my understanding is, as you mentioned earlier, 25 A Yes. They were concemned about them, yes.
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1 Q And they were also opposed to them? 1 A No.
2 A 1would assume. Again, 1 was not a part of 2 Q Sotheidea was internal to Wisconsin Right to
3 developing a position at the National Right to 3 Life?
4 Life Committee. 4 A Yes.
5 @ When did you first hear of the idea of the 2004 5 Q Andwas there sor of a discussion that took place
6 ads that are the subject of this lawsuil? 6 perhaps among board members for running the
7 A Theideaof it? 7 adverlisements?
B Q When was it first suggested? 8 A The discussion started at the — it was at the
9 MR. BOPP: Excuse me. 9 staff level that the discussion was initiated.
10 (Discussion off the record.) 10 Q I'msomy. Can you just distinguish what you mean
11 MS. GILLERS: Can you just note that 11 by -- you're using staff differently than Board of
12 counsel is conferring with the witness, please. 12 Directors, is that correct?
13 THE WITNESS: The spring of 2004, 13 A Yes,
14 BY MS. GILLERS: 14 Q And what do you mean by staff?
15 Q The spring of 2004 is when you first heard about 15 A Just our internal office staff.
16 the notion of the ads? 16 Q And who might thal include?
17 A Yes. 17 A Rt mightinclude several people on our staff.
18 Q And do you recall who you would have first heard 18 Q Suchas?
19 of this idea from? 19 A Oursupervisors. | don't specifically remember
20 A No. 20 when exactly discussions started and who was
21 Q But you do remember that it was, you said, the 21 involved.
22 spring of 20047 22 Q Andthese initial conversations that you can't
23 A Yes. 23 remember so well, can you remember what the
24 Q Do you recall which month in the spring, like 24 reasons would have been for running the
25 March or April? 25 advertisements?
23 25
1 A Not specifically, no. 1 A We were concerned about the filibusters, and we
2 Q And you don't recall who you heard it from? 2 wanted to impact that in some way.
3 A Notaspecific individual, no. 3 Q Atsome point, these discussions must have taken
4 Q When is the first time that you can actually 4 sort of more planning form. Do you remember sort
5 recall having a conversation about it? 5 of the first planning meeting when you actually
6 A Again, in the spring of 2004, 6 discussed the details of running these
7 Q Andwhen is the first point you can actuaily 7 advertisements?
8 remember who you would have spoken with about 8 A Hwassometime in the spring of 2004,
9 . this? 9 @Q Andwas the idea ever put to a vote by the Board
10 A Spring of 2004. 10 of Directors?
11 Q Anddo you remember who that person would be or 11 A Yes,
12 those people might have been? 12 Q And did that happen at a meeting, in person?
13 A Notspecifically, no. 13 A Yes.
14 Q Andwhat organization might you have heard of the 14 Q And do you remember when that meeting was?
15 idea from, in 20047 If you don't remember a 15 A it was either May or June of 2004, but | dont
16 specific person, maybe you remember more 16 specifically remember when.
17 generaily? 17 Q And do you remember who would have been present at
18 A Nota specific organization, no. 18 that meeting?
19 Q Do you remember if it came from within WRTL? 19 A Notspecifically.
20 A My recollection was, It was initiated as a staff 20 Q Would it have been exclusively members of the
21 discussion at some polint, at that time. 21 Board of Directors?
22 Q And by staff, you mean WRTL staff? 22 A Most likely, yes.
23 A Correct. 23 Q would there have been any outside people present?
24 Q Andwas it at all suggested by the National Right 24 A Present physically?
25 to Life? 25 Q Inanyway? Telephonically or —
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1 A Yes, there was a telephone conference. 1 Q And at that meeting, did you get board approval
2 Q And do you remember who participated in the 2 for the plan?
3 lelephone conference? 3 A Yes.
4 A James Bopp. 4 Q Now, al that meeting, it also says — I'm sorry.
5 Q Andwas there anyone else who participaled? 5 The paragraph also says that Mr. Bopp was
& A Notthatl can recall. 6 available 1o speak to discuss the legal challenge,
7 Q And at that time, was there a discussion of what 7 is that correct?
8 the purpose of the ads wouid be? 8 A Correct.
9 A Yes. 9 Q So al the first meeting discussing the plan to run
10 Q And what was that discussion? 10 the advertisements about the filibuster campaign,
11 A Itwas very basic. We wanted to do a grass-roots 11 was there also a discussion of a legal challenge?
12 lobbying campaign to ask people to contact 12 A Yes.
13 Senators Kohl and Feingold to urge them to oppose |13 Q And what did that discussion entail?
14 the filibusters. : 14 MR. BOPP: Object. Confidential legal
15 Q And was there any other purpose thal was 15 advice between attorney-client.
16 discussed? 16 BY MS. GILLERS:
17 A No. 17 Q And how did Mr. Bopp come to participate in this
18 MS. GILLERS: Can you please mark this? 18 June 21st telephonic call?
19 It's a June 14th e-mail. 19 A | don' really recall, specifically. | contacted
20 {Exhibit No. 5 was marked.) 20 him and asked him to participate, would be my best
21 BY MS. GILLERS: 21 recollection,
22 Q Do you recoghize this? 22 Q So at some point prior to the call, you wouid have
23 A Yes. 23 had a conversation with him?
24 Q Canyou tell us what itis? 24 A Yes.
25 A W's a communication that | sent to the Board of 25 Q Do youremember how far in advance of that call
27 29
1 Directors talking about a proposed project which 1 that would have been?
2 would be a grass-roots lobhying project, 2 A Idon'trecall
3 attempting to inform the public about the 3 Q Andwould it have been just you and he
4 fillbusters and asking that Senators Kohl and 4 participating in that conversation, or would there
5 Feingold be contacted to oppose the filibusters. 5 have been someone else?
6 Q And you authored this e-mail? 6 A It would most likely have been just Mr. Bopp and
7 A Idid, yes. 7 myself.
8 Q Was this the first written document that would 8 Q And at that June 21st meeting, is that when you
9 have discussed the plan to run the three 9 decided when you were going to be running the ads?
10 advertisements? 10 A ldon't recall that it was thal specific, in terms
11 A ldon'trecall. 1 of like dates.
12 Q Can | direct your attention to the last paragraph? 12 Q Do you recall at what point you would have
13 A Yes. 13 discussed specific dates to run the ads?
14 Q Now, it states that "Mr. Bopp is available to i4 A Sometime in spring, into June.
15 speak to the board via conference call at its June 15 Q ‘You would have discussed the timing of running the
16 21sl meeting,” correct? 16 ads before the June 21st meeting?
17 A Correct . 17 A ldon'trecall,
18 Q Now, you eanlier said that the first meeting of 18 Q Butit's possible?
19 the Board of Directors would have been in May or 19 A It's possible, but | don't recall, specifically.
20 June, 2004 and that Mr. Bopp participated 20 Q And when did you —~ once you had decided,
21 telephonically? 21 and | understand you don't remember when that was,
22 A Correct 22 but what were the proposed dates for running the
23 Q) Would this be the meeting you referred to, or is 23 ads?
24 this a different meeting? 24 A The proposed dates had to take into consideration
25 A This would be the meeting. 25 the creation of the ads and the timing of that, so
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1 it was — my best recollection, it was fluid 1 A Yes.
2 because you had to have the product. 2 Q Andif the advertisements would have had an
3 Q But presumably - I'm sorry. Was there sori of 3 adverse effect on Feingold's campaign, would that
4 any time before which you wanted to get the ad 4 have been consistent with WRTL's goals?
5 started? Was it tied to any other external timing 5 A The purpose of the ads was to conduct a
6 issue? 6 grass-roots lobbying campaign.
7 A We knew that there were going to be votes on the 7 Q Sure, but unrelated 1o that, WRTL's goals also
8 filibuster in the fall of 2004, so we wanted the 8 would have -- it would have been consistent with
9 ads to be alring before the filibuster votes would 9 their goals to have Feingold defeated, is that
10 take place. 10 comrect?
11 @ By the fall, whal month do you mean? 11 A The purpose of the ads was to conduct a
12 A We don't control the Congress's schedule. 12 grass-foots lobbying campaign.
13 Q Sure. 13 Q Sure, but could you just answer the question,
14 A There was information it would be around 14 though, if it would have been consistent with
15 September. That's the best information we had. 15 WHRTL's general goals to have Senator Feingold
16 Q Soyou wanted the ads to run before September? 16 defeated?
17 A Correct, yes. 17 A The grass-roots lobbying campaign is different
18 Q And it was important for the ads to run before the 18 from an election.
19 filibuster votes came up before Congress? 19 Q I'm not tatking about the goals of the specific
20 A VYes. 20 ad. I'm talking about WRTL's general goals.
21 Q And was it also the goal to have them running 21 A Your question connects the two, and the two are
22 while the filibusler was put to a vote to 22 not connected.
23 Congress? 23 @ Well, I'm nottrying to. I'm trying to ask a
24 A Yes. 24 separate queslion, which would be, would Senator
25 Q And were you also aware thal there were two 25 Feingold's defeat have been consistent with WRTL's
31 33
1 elections coming up, also, in the fall? 1 general goals, separate from the grass lobbying
2 A Yes. 2 roots campaign?
3 Q Andwere you aware that your goal of running the 3 A Separate from the grass-roots lobbying campaign,
4 ads to coincide with the filibuster would also 4 yes.
5 mean that they would come up close to the 5 Q Now, did you think at the {ime that running these
6 elections that were coming up? 6 ads about the filibuster campaign would have had
7 A Yes. 7 any effect on Senator Feingold's campaign?
8 Q@ And you were aware that the primary election was g8 A No
9 scheduled for September 14th? 9 Q And what was the basis for your belief?
10 A VYes. 10 A The ads were grass-roots lobbying campaigns. They
11 Q@ And that the general election was scheduled for 11 did not speak about elections.
12 November 2nd? 12 Q And did you have any access to any campaign
13 A Yes. 13 research that might have discussed the impact that
14 Q And you were aware that Senator Feingold was up 14 grass-roots lobbying campaigns might have had on
15 for re-election in that campaign? 15 an election that was happening at the same time?
16 A Yes. 16 A No.
17 Q Was there any discussion of the impact that the 17 G What was the cost, the anticipated cost of running
18 ads would have on Senator Feingold's campaign? 18 these ads?
19 A No. 19 A | belleve we submitted documents to that effect,
20 Q Thatissue never came up? 20 and that would be what specifically was In the
21 A No. 21 ballpark of what we had anticipated.
22 Q To the best of your recollection? 22 Q Do yourecall?
23 A This was a grass-roots lobbying campaign. 23 A Notoffhand, no.
24 Q Was defeating Feingold consistent with WRTL's 24 Q Youdon't recall what the —
25 other goals? 25 A Notspecifically.

A1A.92A_QKR313 . RNN-45K-95831




Case 1:04-cv-01260-RJIJL-RWR  Document 81-2

Filed 07/14/2006 Page 80 of 286 ,

BROWN & JONES REPORTING, INC.

34 36
1 Q - what the anticipated cost was. Do you recall 1 would have been the actual costs for those
2 whal the aclual cost was? 2 categories?
3 A Notspecifically. 3 A The planning and concepting, | believe, was around
4 Q - forthe ads that were run? 4 $30,000.
5 A Notspecifically. 5 Q And again, this is actual costs, not anticipated
6 Q Do you recall a general ballpark of how much the B costs?
7 cost would have been, the actual cost? 7 A Actual costs are in the documents we gave you.
8 A Approximately $200,000, somewhere in that range. 8 Q [I'mjustasking for your recaliection.
9 Q That was actually spent? g A 1would want to refer to the documents.
10 A The actual expenditures were in the documents. 10 Q Okay, and do you have any generai recollection of
11 I don't recall. 1 the ad creation, the cost for that?
12 Q So the $200,000 that you just said was not actual, 12 A The TV ad was probably around $30,000. The radio
13 _ that was projected? 13 ads were perhaps in the $10,000 range.
14 A That's what's in my memory. You asked me whatwas |14 Q And the costs for airing, actual cost for airing
15 anticipated, and that’s what | answered. 15 the ads?
16 Q Sure, so the $200,000 is your recollection of what 16 A That was the number | just gave you in my last -
17 the anticipated costs would have been? 17 Q Oh, okay, so 30,000 to air the TV ad?
18 A Correct 18 A No, no, no, Sorry. 30,000 was for creation of
19 Q Do you have any recollection, separate from the 19 the ad.
20 anticipated costs, of what the actual costs of the 20 Q Right.
21 ads was thal were run? 21 A You asked a previous question of how much we had
22 A Iwould have to check our documents to know — 22 spent on airing the ads.
23 very speclfically, | would have to check our 23 Q |had actually — | thought | asked how much ad
24 records. 24 creation was. | thought that was a separate
25 Q Do you have any ballpark guess as to what the 25 category. Planning, concepting, you had said, and
a5 37
1 actual costs would have been? 1 then ad creation?
2 MR. BOFF: | object. You're asking her 2 A I'mgoing back about five questions.
3 to speculate. 3 Q Okay. Let's start over because I'm confused now.
4 THE WITNESS: | ~ 4 Planning and concepting, the actual cost?
5 MR. BOPP: Let me finish my objection. 5 A Around 30,000, to the best of my recollection.
6 | object. You're asking her to speculate, but she 6 Q Andad creation?
7 may answer if she knows the answer. 7 A Around 30,000 for a television ad. -
8 BY MS. GILLERS: 8 Q Andisthere a separate cost for radio?
9 Q Can you answer the question? 9 A Yes.
10 A Specifically, l do not recall. 10 Q And what would that have been?
11 Q Do you have a general ballpark sense of what the 11 A My best recollection Is around $10,000.
12 actual cost was? 12 Q And then airing the ads?
13 A $150,000, perhaps. 13 A That was the number that | gave you six or seven
14 Q Soyou recall that it would have been less than 14 questions ago, and | said | thought it was around
15 the anticipated cost? 15 $150,000.
16 A Yes. 16 MS, GILLERS: Okay. Now, I've gotit.
17 Q And do you have any recoliection of the breakdown 17 This document is entitied, "Wisconsin Right to
18 of the creation, production and the airing of the 18 Life, Propogal For Statewide Survey." Would you
19 ads, what proportion of the cost each of those 19 mark this, please?
20 three categories would have taken? 20 {Exhibit No. 6 was marked.)
21 A Well, in the documents we submitted to you, there 21 BY MS. GILLERS:
22 were costs for planning, there were costs for 22 Q Do you recognize this document?
23 concepting, there were costs for ad creation, and 23 A Yes.
24 then there was the cost of airing the ads, 24 & I'msomy. Did you need a break?
25 Q And do you remember what general ballpark figures 25 A No. ljust needed some water.
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1 Q Whatis this? 1 Q And you were authorizing both of those figures?
2 A It's a proposal for a statewide survey. 2 A Yes.
3 Q Andcan you verify that you signed it? 3 Q Do you — for the first page, it says, "Strategic
4 A Yes. 4 Pianning," correct?
5 Q Now, on the first page, the bottom third, it says 5 A Yes.
6 that the working budget is $18,0007 6 Q And the total was $20,0007
7 A Yes. 7 A Yes.
8 Q And was this state survey parl of any of the 8 Q Including the 10% contingency, $22,000. Do you
9 topics that we just earlier discussed for 9 recall what was actually spent?
10 preparing for the ads? 10 A No.
1 A Yes. 11 Q And do you have any recollection if it was close
12 Q And what category would this have fallen under? 12 to either the total or the 10% contingency?
13 A W was research,. 13 A Yes. it probably was, but | dont know the
14 Q Sois that part of planning and concepting? 14 specific cost.
15 A No, this would be a separate fee. 15 Q Moving on to the second sheet, the one entitied,
16 Q Aseparate fee? 16 "Creative Concepting.” The total projected cost
17 A Yes. 17 is $27,500, comrect?
18 Q And it says the working budget was 18,0007 18 A Correct.
19 A Yes. 19 Q And then including the contingency, $30,2507
20 Q Do you recali what was actually spent? 20 A Yes. :
21 A No. 21 G And do you have any recoliection of how much was
22 Q And is there any way of verifying from the 22 actually spent?
23 documents what was actually spent? 23 A No.
24 A We would have a record of it in our finances, 24 Q Do youimagine that it was close to the total
25 Q But you don't recall what was aclually spent? 25 anticipated?
39 41
1 A No. 1 A Close, yes.
2 Q Do you recallif it was near the projected budget? 2 Q The last page, the one entitled, "Media Planning
3 A )would expect it was near the projected budget, 3 and Buying," the total is listed as $10,000,
4 yes, 4 including the contingency, $11,0007
5 MS. GILLERS: Please mark this. This is 5 A Yes.
6 three Hanon McKendry working budgets. 6 Q Do you recall what was actually spent on media
7 (Exhibit No. 7 was marked.) 7 planning and buying?
8 BY MS. GILLERS: 8 A No
9 Q Do you recognize this? 9 Q Do you have any recollection if it was close to or
10 A Yes. 10 far from?
11 Q What are they? 11 A It was likely close.
12 A These are the contract documents that we signed | 12 MS. GILLERS: Can you please mark this?
13 with Hanon McKendry. 13 It's a "Straightline Public Relations Proposal.”
14 Q And can you verify that you signed each of these 14 (Exhibit No. 8 was marked.)
15 three documents? 15 BY MS. GILLERS:
16 A Yes, |did. 16 Q Going back to those three documents we just
17 Q Now, can you help me out, because | was having 17 discussed, the Hanon McKendry documents, what
18 trouble understanding. There are two different 18 category of planning for the ads would those have
19 sums at the bottom. One is the total and then one 19 fallen under? Would that have been planning and
20 is including 10% contingency? 20 concepting, | think was your word?
21 A Yes. | believe that was in case the project ran 21 A Correct. Really, there's a description there.
22 over what they anticipated. 22 Q Yeah, there is strategy planning, creative
23 Q So the total was 20,000, and - for the first 23 concepting, and media planning and buying?
24 page, and then $22,000, in case they ran over? 24 A Cormrect. Those are descriptive of what the
25 A Cormect. 25 services were,
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1 Q Right, and does that correspond to your breakdown 1 MS, GILLERS: Please mark these. This

2 of, generally, what the different types of 2 is media plans.

3 preparation there would have been? | think you 3 (Exhibit No. 9 was marked.)

4 had said planning and concepting, ad creation and 4 BY MS. GILLERS:

5 airing. Would that have fallen into planning and 5 Q Doyou recognize these documents?

6 concepling? 6 A Yes.

7 A Yes. 7 Q Canyou lelt us what they are? Feel free to

8 Q Al three of these? 8 separate them.

9 A Yes. 9 A This document is the radio media plan, as placed.
10 Q Do you recognize the current document in front of 10 These were actual costs of the radio media buy
11 you? 11 that was placed. This document is Information
12 A VYes. 12 about gross rating points and reach and frequency
13 Q Whatis this? 13 of the ads, and three, television markets, and the
14 A This was a contract with a public relations firm, 14 last document are the costs of the television ads,
15 and essentially, they were subcontracted by Hanon 15 as placed.

16 McKendry. 16 Q Isthis an Excel spreadsheet? Is that what this
17 Q And can you verify that you signed this on the 17 is? Do you know if this final column would have
18 bottom? 18 been part of it?
19 A Yes. 19 A Ilhave noidea.
20 Q The cost here for this public relations proposal 20 Q Do you know who prepared these documents?
21 is 13,330, correct? 21 A My best recollection, it's the individual who did
2 A Correct 22 the actual buying.
23 Q You said they were subcontracted by Hanon 23 Q Do you recall who that would have been?
24 McKendry? 24 A No. She was subcontracted from Hanon McKendry.
25 A Correct. 25 Q Soshe was not WRTL employed?

43 45

1 Q So would this cost have been included in any of 1 A No.

2 the prior budgets that we looked at with Hanon 2 Q And you said earlier that these were ads placed,

3 McKendry? 3 50 does that mean that this is actually what

4 A You mean, in terms of the questions you asked me? 4 happened? These are actually where the ads ran

5 Q No. | mean that we looked at three different 5 and what the cost was?

6 budgets with three different costs. 6 A Yes.

7 A No, this is not part of the costs. 7 Q Solooking at the radio media plan, as placed, it

8 Q This is separate from those costs? 8 looks like with the exception of a few radio

9 A This is separate. 9 stations, it ran for three weeks, is that correct?

10 Q And interms of - what category of preparation 10 A Yes.

11 would these costs fall under? 11 Q And it looks like the total cost would have been
12 A Public relations. 12 $78,652.20, is that correct?

13 Q So it's separate then, from the planning, 13 A Yes.

14 concepting, ad creation and airing that we talked 14 Q If I could tum your attention to the TV media
15 about earlier? 15 plan, as placed. Itlooks like the TV ad ran for
16 A Yes. 16 two weeks, is that correct?

17 Q Do you remember what was actually spent on this? 17 A VYes.

18 A No. 18 Q And that the total cost was $86,457.75, is that
19 Q Do you know if Straightline went forward and 19 correct?

20 actually did what this proposal says they were 20 A Yes.

21 going fo do? 21 Q And thatis the total cost that was actually spent
22 A Yes. 22 on these ads, is that correct?

23 Q And do you think that the fee that you paid them 23 A Correct

24 was close to that figure that's marked here? 24 Q If we could just go back to these documents, it

25 A Probably close, yes. 25 looks like the TV media plan — the TV ad ran from

414-224-9533 - 800-456-9531




Case 1:04-cv-01260-RJIJL-RWR  Document 81-2  Filed 07/14/2006 Page 83 of 286

BROWN & JONES REPORTING, INC.

46 48
1 August 2nd 1o August 14th, 2004, is thal correct? 1 Q rdlike to tumn your atiention back to the Lyons
2 A Correct. 2 affidavit. | think it was marked as Exhibit 3.
3 Q And that the radio media plan ran — there are 3 | tum your attention to Paragraph 12. It says,
4 places in which it ran for three weeks from July 4 "WRTL plans to spend an estimated $100,000 on
5 26 to August 14th, is that correct? 5 grass-roois lobbying communications,” correct?
6 A Correct 6 A Yes.
7 Q Do you know, for the small number of stations in 7 Q Whattime period does that cost refer to?
8 which it ran for two weeks, do you know which of 8 A Because it specifically refers to election-year
9 those two weeks it ran? 9 communications, it would be the time period
10 A No. 10 beginning August 15th.
11 Q Do you have any sense of how much it would have 11 Q So the estimate would have been that if you would
12 cost to continue running the ads for, say, an 12 continue to run the ads longer than you had run
13 additional two weeks? 13 them, it would have been an additional $100,000?
14 A That's really very speculative. I'm not a media 14 A Yes.
15 buyer. It would depend on how frequently you 15 Q And the plan was to run them for how many more
16 wanted to air them, and so on. That's really a 16 weeks?
17 very speculative guestion, 17 A it would be dependent on when the actual
18 Q Soit wouldn't just be a matter of, let's say, for 18 filibuster votes took place.
19 the TV ads, just multiplying the cost by two? 19 Q And do you have an estimate in terms of how many
20 A That's speculative. 20 weeks you intended to run them?
21 Q For an additional two weeks? 21 A Rtcould have been up to the end of October, if
22 A W's aspeculative number. Sure, you could do it 22 votes were delayed.
23 that way, but it's a speculative number. 23 Q So you would have started them August 14th, and
24 Q Do you have any reason to think that the cost for 24 you would have continued them to the end of
25 the next two weeks would have been different than 25 Oclober, so that could have been up to
47 49
1 for the first two weeks? 1 two-and-a-half months more of ads, is that
2 A Prices do vary. K there's -- if there's sweeps 2 correct? it would have been a continuous period?
3 times and so on. I'm not an expert media buyer. 3 A WMy answer is that there was the possibility that
4 My knowledge of the field is that yes, the prices 4 the fillbuster votes would be delayed that late,
5 do vary based on whether the sweeps are on or 5 and so there was the possibllity that ads would
6 whether the - 6 run up to that peint of time, whether or not it
7 Q Whatdo you mean by sweeps? I'm sorry. | don't 7 would be continuous.

8 know what that term means. 8 Q Iguess that's what I'm asking. Was the intention
9 A Sweeps are someone up there in TVlanddreams upa | 9 that it would have been continuous or they would
10 time period where they say, this is where we're 10 have stopped and then aired again at a tater date?
1 going to have a sweepstakes period, and we're 11 A it's very speculative. it would be dependent on

12 going to run all new programming because we're 12 what was happening in Congress.

13 going to entice listeners, so then they up the 13 Q What would have made you run them continuously
14 advertising price, 14 through the end of October?

15 Q Isee 15 A if we knew that votes were going to be taking

16 A The other thing that happens is that during 16 place throughout that whole time period.

17 election cycles, the price will vary, too, because 17 Q And what would have made you stop the ads and then
18 candidates are placing ads. 18 alr them again later?

19 Q Soit's possible that it could have been more or 19 A K we had public information that the votes were
20 less expensive, if you continued it for another 20 going to occur later on in the legislative cycle.

21 two weeks? 21 Q Andwhat is the $100,000 estimate tied to?

22 A Comect 22 A It's Just a number that you fix on that says, in

23 Q So youdont have any sort of guess as to how much 23 the ballpark, this is what we probably would have
24 it would have cost to continue running the ads? 24 to spend in order to continue this campaign. H's
25 A No 25 not fixed in concrete.
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1 Q Going back to the media plans we looked at, | want 1 I don't recall a specific conversation.
2 to verify that the cost there was just the airing 2 Q And who do you mean by planners?
3 time, is that correct, but -~ 3 A The media buyer.
4 A Which document are you referring to? 4 Q Isthal someone in your organization?
5 @ What was that marked as? Exhibit 9. This is the 5 A No.
6 TV media plan and the radio media plan. 6 Q Whois that person?
7 A These were actual costs, yes. 7 A The person that was subcontracted from Hanon
8 Q And specifically, is that cost for airing, or does 8 McKendry.
9 that include the planning and concepting and the 9 (Q And that's a Hanon McKendry employee, or they
10 ad creation? 10 subcontracted the media buyer?
11 A These were costs for airing the ads. 11 A Asubcontractor,
12 Q And again, the cost for about three weeks of radio 12 Q Soif's possible thal you would have reached the
13 was upwards of $78,000 and the cost for the TV was 13 $100,000 estimate in conjunction with this
14 upwards of $86,000, for two weeks? ) 14 subcontractor of Hanon McKendry?
15 A That's correct. 15 A I's possible, but | don't recall a specific
16 Q And you had said earfier that you couldn't 16 conversation.
17 speculate on how much it would cost to continue 17 Q Isthere anyone else you would have consulted in
18 running the ads, is that correct? 18 order to come up with this figure?
19 A That's correct. 19 A No,
20 Q Sowhatis the estimate of $100,000 based on, for 20 G isthere anyone on your staff that you would have
21 continuing to run them further into the blackout 21 consulted in order to come up with this figure?
22 period? 22 A No. :
23 A The estimate was based on general knowledge ofhow | 23 Q  So it was either you reached this independently or
24 much It cost to place ads. 24 you had consulted with the Hanon McKendry
25 Q And did you make this estimate iﬁdependenﬂy. or 25 subcontractor?
51 53
1 did you rely on someone else to estimate, to 1 A Yes.
2 fixate on that figure? 2 MS. GILLERS: Would you please mark this
3 A It was made In conjunction with our planners. 3 as "Wisconsin Right to Life Message Matrix For
4 Sometimes you do media buys that are start-stop 4 Special Initiative®?
5 media buys so that you conserve money within a 5 (Exhibit No. 10 was marked.)
6 certain time frame. 6 BY MS. GILLERS:
7 Q Can you just define that term for me, "stani-stop 7 Q Do you recognize this document?
8 media buys"? 8 A Yes
9 A You might run heavier for two weeks, some lighter 9 Q Whatisit?
10 for two weeks, and then heavier again. 10 A This was a consultation. It's part of the
11 Q By heavier, you mean the volume of ads, frequency 11 concepting of the medla message, and this was a
12 of running the ads? 12 document that was produced by Hanon McKendry.
13 A Yes. 13 Q Sothey're the ones who authored it?
14 Q Sothree times a day, as opposed to one time a 14 A Yes.
15 day? 15 Q Can/| call your attention to the second column in
16 A Correct. 16 the second row? t's key dates for the
17 Q For example? 17 Anti-Judicial Nominee Filibuster?
18 A As an example, yes. 18 A Correct.
19 Q Okay, sothat's the definition of stan-and-stop 19 Q It's somewhat cut off, but the last sentence. in
20 media buys? 20 that section reads, "if approved, ads" — | assuma
21 A There's a different term for it, but it escapes me |21 that's "rumn,” but it's cut off, "through late
22 right now, but that’s the best description | have. 22 August or even early September,” is that comrect?
23 Q So you were saying that you reached this figure in 23 A ldon't —-Ireally don't recall -
24 consuittation with your planners? 24 Q Pmsomy. Isthe rest of that right, =if
25 A it's probable that we talked to our planners, but 25 approved, ads” something "through late August or
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1 even early September"? 1 cosis?
2 A Yes 2 A My response is that enough money was in our
3 Q Which seems o indicate that you're intending to 3 general fund to cover the costs of the ads.
4 run the ads, il approved, and | can back up and 4 Whether it was specifically raised for it or not,
5 read the rest of this. "If unfavorable ruling, 5 | couidn't tell you. There was some specific
6 ads stop August 14. If approved, ads” something 6 fund-raising related to raising funds for the ads.
7 "through late August or even early September.” 7 Q And our estimate, based on both your recollection
8 It sounds like the import of the 8 and the documents, which again, don't confirm what
9 sentence is that the intention was to run the ads, 9 it actually cost, but more in the nature of
10 if approved, through late August or early 10 projection, most of them, looked like it was
11 September, is that correct? 11 around 200,000 that -- in the ballpark of 200,
12 A Youcould read it that way. 12 $250,000 that was actualiy spent?
13 Q s there another way fo read it? 13 A Um-hum.
14 A The word is cut off, and - | would speculate that 14 Q Do you recall if the special fund-raising was in
15 you're probably accurate in that that's what this 15 that general area?
16 says. 16 A Rard to say. We did several different things to
17 Q So it seems from this sheet that the intention was 17 raise funds, and our general fund was able, in the
18 to run the ads through tale August or even early 18 end, to cover the costs of the campaign.
19 September. 1s there a reason that this doesn't 19 Q What specific fund raising? You mentioned there
20 contemplate running the ads later, as we discussed 20 was a vanely of different things that you did to
21 before? 21 raise money?
22 A When you're working on a project, and you're not 22 A We did some telemarketing, as I recall. We might
23 in control of events that govern the project, that 23 have done direct mall, although | don't
24 information can change from time to time. At this 24 specifically remember that. We did hire a
25 specific time, | speculate that we were looking at 25 fundraiser to solicit funds for the project.
55 57
1 a September vote on filibusiers. My recoltection 1 Q You hired an external fundraiser?
2 is that that's what Congress was planning to do, 2 A Yes,
3 but as you know, Congress changes its mind, so at 3 Q And who would that have been?
4 the time this document was created, | would guess 4 A Her name was June. | don't know her last name.
5 that we were looking at a mid September vote on 5 Q Was she independent, or was she affiliated with an
6 filibusters. 6 institution?
7 Q Do you recall when this document would have been 7 A |believe she worked for an agency.
8 crealed? 8 Q And did you hire her directly, or was she
9 A Notspecifically. it would have been obviously 9 subcontracted through one of the other
10 before 7-26. | would expect it would have been 10 organizations you worked for?
1 probably In June of 2004, Perhaps even early 11 A No, we hired her directly.
12 July. 12 Q And was the funding for the project discussed at a
13 Q For the funds that were aclually spent on the ads, 13 Board of Directors’ meeting?
14 where did those funds come from? 14 A Yes.
15 A From our general fund. 15 Q Do you remember which meeting it would have been?
16 Q So does that mean that you did or did not have to 16 A That June 215t meeting Is when we discussed the
17 specially raise money for this? . 17 project.
18 A We did do some special fund-raising, yes. 18 Q So you would have discussed fund-raising for that,
19 Q How much money did you raise through this special 19 as well?
20 fund-raising? 20 A Possibly. Not specifically.
21 A |don'trecall. 21 Q And at that meeling, or al any other time, did the
22 Q Do you have a ballpark? 22 notion of using funds not from WRTL, but — this
23 A Enough to cover the costs. 23 is something we've only alluded to earlier, but
24 (Q So you did raise enough to — you did specifically 24 from Wisconsin Right to Life PAC, did the notion
25 and separalely raise enough money to cover the 25 of using funds from the PAC come up at any of
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1 these meetings, at that meeting or at any other 1 Q Now, at what point would WRTL have discussed where
2 time? 2 io broadcasi the adverlisements?
3 A Ingeneral, it was probably stated that - and 3 A That was part of our discussion with Hanon
4 this is probable — that this was not a PAC 4 McKendry.
5 project, so we would not use PAC funds for it. 5 Q And that did not come up at the Board of
6 Q And why was it not a PAC project? 6 Directors' meeting?
7 A Because it was a grass-roots lobbying campaign. 7 A No
8 Q And that falls outside of the venue of PAC's 8 Q Andwas there any discussion —
9 purposes? 9 A I'dsay--the answer is no.
10 A Absolutely. 10 Q Did you want to qualify that answer?
11 Q Because PAC — what would be the purpose of the 11 A Specifics like that are not discussed at board
12 PAC? 12 meetings.
13 A The purpose of the PAC is to expressly advocate 13 Q Now, in your discussions with Hanon McKendry or
14 for the election or defeat of a specific 14 any other discussions you might have had about
15 candidate. 15 where to broadcast the ads, did the idea of
16 Q And this is grass-rools lobbying? It was not 16 running them in the newspaper ever arise?
17 express advocacy? 17 A Ireally don't recall.
18 A Correct 16 Q Who would have suggested running them on TV and
19 MS. GILLERS: Would you please mark 19 radio?
20 this? It's a June 24th e-mail. 20 A We would most likely collectively come to that
21 {Exhibit No. 11 was marked.) 21 decision as the most effective means of reaching
22 BY MS. GILLERS: 22 the most people.
23 Q Do you recognize this document? 23 Q By collectively, you mean within WRTL or in
24 A Yes. 24 conjunction with Hanon McKendry?
25 O Whatisit? 25 A Both.
59 61
1 A That was a communication from myself to members of 1 @ Was there any other entity who would have
2 our Finance Committee regarding the establishment 2 participated in the discussion of where to air the
K] of a special checking account. 3 ads?
4 Q And did you author this e-mail? 4 A No.
5 A |did. 5 Q |wantto go back to the June 14th e-mail.
6 Q Can you go through with me the people on the "To:" 6 MR. BOPP: Do you mind if we take a
7 line and let me know what their WRTL affiliation 7 little break?
8 is, if any? 8 MS. GILLERS: That sounds great. I'm
9 A All of these people are members of our Finance 9 glad you asked.
10 . Committee. 10 (Short recess.)
11 Q@ So Ron Skelton, Dick Sonnentag, Alan Kramer, Tom 11 BY MS. GILLERS:
12 Carroll, Mira Kazmer, Rick Fox, Noran Nehring and 12 Q | call your atlention back to the June 14th
13 Marianne Linane are all members of the Finance 13 e-mail, if | can remember which exhibit number
14 Commitiee? 14 that was. Can | call your attention to Paragraph
15 A Yes. 15 2?
16 @ Does that mean that they're directors? 16 A Yes.
17 A Members of the Board of Directors? Some are and 17 Q It says, “The campaign will include official
18 some are not. 18 letters to Koh! and Feingold, news releases, op-ed
19 Q Are any of them employees of WRTL? 19 pieces in major newspapers, action alerts,
20 A No 20 television ads and general distribution of
21 Q Andthe "CC:" line, Phil Kuriz, what is his role? 21 information,” is that correct?
22 A Heis astaff person. He's the operations 22 A Yes
23 financial person. 23 @ Did WRTL pursue all of those avenues listed in
24 Q OfWRTL? 24 that sentence?
25 A Correct 25 A Yes.
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1 Q And what is meant by action alens? 1 A No.
2 A Action alerts are communications to the general 2 Q Soameeting between just you and representatives
3 public, alerting them to an issue before the 3 from Hanon McKendry?
4 Congress and asking them to take action. 4 A Correct. | have to clarify that. We had some
5 Q Sodoes that take the form of a newsletter or an 5 outside consultants, and they were involved in
6 e-maii or some other form? 6 that, also.
7 A ltcould. 7 Q Who would those have been?
8 Q 8o action alert doesn't necessarily refer to the 8 A Theywere associated with Foley & Lardner. They
9 venue? It just refers to the content, is that 9 were consultants that were part of the campaign,
10 comrect? 10 and they did help develop the message.
11 A It's aconcept 11 Q So anyone else besides Foley & Lardner, Hanon
12 Q Okay, and in this case, what venues would the 12 McKendry and yourself?
13 action aleris have taken? 13 A No.
14 A We did some e-mails. 14 Q And did all of you meet in person 1o discuss the
15 Q To your subscribers? 15 content of the ads?
16 A Yes. 16 A We met in person with Hanon McKendry.
17 Q Anything else? 17 Q And then did they send drafts to you and to Foley
18 A We did some recorded autcmated phone messages, as | 18 & Lardner?
19 | recall. 19 A My recollection is they did, yes.
20 Q What was lhe content of those messages? 20 Q Would there have been telephone meetings
21 A That there was a filibuster, a filibuster 21 discussing the content?
22 occurring in Congress and people should contact 22 A Yes.
23 Senators Kohl and Feingold. 23 Q Was there anyone else who was involved in
24 Q Whatis meant by general distribution of 24 developing the content of the ads?
25 information? 25 A No.
63 65
1 A Generally, that would refer to just information 1 Q Did you communicate with any political party,
2 pieces explaining what was happening. 2 political committee or political candidate
3 Q Andwhere would those have appeared? 3 regarding the ads?
4 A |don't remember, specifically. 4 A No.
5 Q Generally? 5 Q When did you first see drafts of the ads?
6 A Ildon‘tremember. 1don't recall. 6 A Idon'trecalt.
7 Q Newspapers? 7 Q About how many times in this process of Hanon
8 A ldon'tthink it was newspapers. | know we didn't 8 McKendry sending out drafts — how many drafts do
9 do any newspaper advertising, so it would not be 9 you think they sent out?
10 - newspapers. 10 A |don't recall, specifically.
11 Q When was the decision made as {o what exaclly the 11 Q Was it more than one?
12 ads would say? 12 A Yes.
13 A A speclfic date? | don't recall a specific date. 13 Q Lessthanten?
14 Q Do you recall a month? 14 A That would be a good ballpark figure, between one
15 A It would have been after this date here. 15 and ten.
16 Q And by this date here, you mean afier June 14th? 16 Q When was the text of the ads finalized?
17 A Yes. 17 A ldon'trecall
18 Q Was the decision made at a meeting? 18 Q@ When did they begin alring?
18 A Yes, 19 A Are you talking about the radlo ads or the
20 Q And who would have been the participants in the 20 television ads?
21 meeting? 21 Q Both.
22 A Hanon McKendry. 22 A The radio ads began airing July 26 and the
23 Q And yourself? 23 television ads began airing August 2nd.
24 A Yes. 24 Q How long before the aining of the ads in each case
25 Q And any other WRTL members or directors? 25 would the ads have been finalized?
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1 A ldon'trecall. 1 Senator Kohl. Wisconsin Right 1o Life will not be
2 Q Wouldit have been less than a week before? 2 able to mention Senator Feingold's name because he
3 A |ldon'trecall 3 is on the September 14th primary ballot," is that
4 Q Would it have been less than a few days before? 4 correct?
5 A It could have been, | don't recall, specifically. 5 A Um-hum. Yes.
6 Q Was it more thana month before? 6 Q Was there ever any consideration of just
7 A Idon'trecall 7 mentioning Senator Kohl and not mentioning Senator
8 Q More than a month before would have meant that it 8 Feingold in the ads?
9 was June 28th? 9 A No
10 A  Um-hum. 10 Q Were there any drafts that only included Senator
11 Q Could it have been as early as June 28th? 11 Kohl's name and not Senator Feingold's?
12 A Probably not. 12 A idon'trecall.
13 Q_ Somore like two weeks before? 13 Q Isit possible that there were?
14 A 1don't recall a specific date. 14 A Ireally don' believe there were, but | don't
15 Q But not as far as a month before? 15 recall exactly for sure.
16 A Probably not. 16 Q And why was there no discussion of just including
17 Q Who suggested naming the senators in the ads? 17 Senator Kohl's name and not Senator Feingold's?
18 A Itwas because it's a grass-roots lobbying 18 A This was a grass-roots lobbying campaign and both
19 campaign to be conducted to individuals who have | 19 Senators Kohl and Feingold were going to be voting
20 the opportunity to vote on an issue, it was 20 on judiclal nominees and potential fillbusters.
21 apparent from the beginning that Senators Kohland |21 & Right, bul in this paragraph, you acknowledge that
22 Feingold would be mentioned in the ad. 22 after August 15th, you wouldn't be able legally to
23 Q That's the reason that they were included, but do 23 mention Senator Feingold's name, so was there any
24 you recall who first came up with a textor a 24 discussion of continuing the campaign about
25 draft that inciuded the senators’ names? 25 filibusters, but just not mentioning Senator
67 69
1 A No. 1 Feingold?
2 Q Was there ever a text that did not include the 2 A No.
3 senators' names? 3 Q Wouldn' that have eliminated the problem of
4 A 1don'trecall 4 running the ads?
5 Q Butit's possible that there was? 5 A This was a grass-roots lobbying campaign.
6 A IN's possible, but 1 don't recall, specifically. 6 Q Could you please answer if it would have
7 MS. GILLERS: I'd like to mark this 7 eliminated the problem?
8 August 4th communication. 8 MR. BOPP: 1 object. You're
9 (Exhibit No. 12 was marked.) 9 interrupting her answer. You may complete your
10’ BY MS. GILLERS: 10 answer. o
11 Q Do you recognize this document? 11 THE WITNESS: This was a grass-roots
12 A Yes. 12 lobbying campaign direcled at both senators, who
13 Q Whatisit? 13 both had the ability to impact on this issue,
14 A W's a communication from myself to our chapter 14 BY MS. GILLERS:
15 leaders. 15 CQ Would it have eliminated the problem, just to
16 Q And can you tell me what's attached to the 16 include Senator Kohl's name?
17 communication? , 17 A What problem?
18 A These are staternents of Susan Armacost and myself | 18 Q  The problem that you refer te here of not being
19 that were given at a news conference on July 28th 19 able to mention Senator Feingold's name?
20 of 2004, 20 A Inalegal context, yes. In a grass-roots
21 Q Can | call your attention to Page — the first 21 lobbying context, it would not have promoted the
22 page of your statement? 22 objective of our grass-roots lobbying campaign.
23 A Um-hum. 23 Q Butinalegal sense, it would have eliminated the
24 Q The last paragraph. "After August 15th, our ads 24 problem?
25 will only be able to ask citizens to contact 25 A In alegal sense, yes.
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1 Q And again, the issue never came up? It was never 1 statewide survey that we looked at earlier?
2 discussed? 2 A Yes,
3 A No 3 Q Andthat was the other thing that Foley & Lardner
4 Q Hanon McKendry never suggested just eliminating 4 consulted on?
5 Senator Feingo!d's name? 5 A VYes.
6 A Idon'trecallif they did. 6 Q Andis there anything else that they would have
7 Q Isit possible they did? 7 consulled on?
8 MR. BOPP: 1 object to the possible. 8 A Notthatlrecall.
g You know, il's possible the building will fall 9 Q And the next entity on the list is CDG Services.
10 over, 10 What are they?
11 THE WITNESS: Anything is possible. 11 A This was the agency that did the — whose person
12 1 don't recall a specific conversation in which 12 did some fund-raising. )
13 that was discussed. 13 Q Oh. This is June?
14 BY MS. GILLERS: 14 A June, whose last name | don't know,
16 Q | call your aftention back 1o Exhibit 4. 15 Q Butshe's with CDG?
16 A Yes. 16 A Yes.
17 Q i you'll tumn, this is the response to 17 Q And the third entity on the fist?
18 Interrogatory 3, which is towards the end of the 18 A Attomeys Bopp, Coleson & Bostrom.
19 packet. 19 Q What was the nature of their consulling?
20 A Okay. Yes. 20 A On such things as the legal restrictions, the
21 Q Do you recognize this? 21 disclaimers at the ends of ads, anything that was
22 A Yes, tdo. 22 required legally for a campaign.
23 Q Whatisit? 23 Q And they also parlicipated — or Mr. Bopp
24 A These are the organizations, agencies with whomwe | 24 participated in the first Board of Directors’
25 consulted on the campaign. 25 meeting you had about this on June 21st, correct?
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1 Q Now, you've mentioned some of them already, Foley 1 A Yes.
2 & Lardner, correct? 2 Q And you also said that you had consulted with
3 A Um-hum. 3 Mr. Bopp prior to that conversation?
4 Q And they consulted on the text of the ad, is that 4 A Yes.
5 correct? 5 @ Anddid they advise generally about the idea of
6 A Yes. 6 running these ads?
7 Q s there anything else that they consulted on? 7 MR. BOPP: | object. Confidential
8 A Yes. 8 attomney-client communication.
9 Q Whatwould that be? 9 BY MS. GILLERS:
10 A The research resuits. 10 Q Going onto No. 4, Hanon McKendry, we've discussed
11 Q I'msomy. What does that refer to? 11 somewhat. To date, | think we've discussed the
12 A The polling that was done. 12 three budget proposals for various planning and
13 Q That's the statewide polling that we looked at 13 media planning. Was there anything else in which
14 earlier, that proposal with Hanon McKendry? 14 they consulted you on?
15 A Correct, 15 A They created the ads.
16 MR. BOPP: You need to wait until she 16 Q And they subcontracted with various entities?
17 completes her entire answer. 17 A Yes.
18 BY MS. GILLERS: 18 Q Who did they subconlract with?
19 Q The answer is yes? 19 A They subcontracted with Straightline, with
20 MR. BOPP: Her guestion. 20 Fusionary Media and with the media buyer.
21 THE WITNESS: Please ask the question, 21 Q And what did the media — the media buyer is the
22 and then I will answer it, 22 one who actually went out and bought the media
23 BY MS. GILLERS: 23 time on the radio and the TV, is that correct?
24 Q By research, you're refeming to the Hanon 24 A Correct.
25 McKendry statewide — the proposal for the 25 Q Was there anything else the media buyer did?
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1 A No. 1 Q Isthat website still operational?
2 Q And Straightline, what was their role? 2 A No
3 1 understand they were a subcontractor of Hanon 3 Q Do you retain records of what was on that website,
4 McKendry. 4 either electronicatly or in paper form?
5 A It was a public relations firm that helped create 5 A No.
3] news releases and press conference documents, that 6 Q Does Fusionary Media retain records on that?
7 type of thing. 7 A Idont know.
8 Q And we saw their proposal, the $13,300 figure? 8 Q Does Hanon McKendry have records on that?
9 A Um-hum, 9 A 1don'tknow.
10 Q Woas there anything besides perhaps what was 10 Q But WRTL has no record at all of that website?
11 described in that document that they did? 11 A No.
12 A No. 12 Q Is Fusionary Media still retained by WRTL, either
13 Q Fusionary Media, another subcontractor of Hanon 13 directly or through Hanon McKendry?
14 McKendry. What was their roie? 14 A Not by WRTL.
15 A They built our website, 15 Q And nol by WRTL, through Hanon McKendry?
16 Q Youhadn't had a websile before this time? 16 A No.
17 A They constructed a website that was specific to 17 Q And the last organization on this list, NIMB
18 this campaign. 18 Research, what was their role?
18 Q Was there a link on your general www.wrtl.org that 19 A They conducted a statewide survey.
20 linked you to this campaign, this websile? 20 Q Separate from the Straightline statewide — I'm
21 A Yes. 21 sorry, the Hanon McKendry statewide survey?
22 Q Was there also a separate web address for that 22 A Hanon McKendry did not conduct the survey.
23 website? 23 NMB Research did.
24 A Yes. 24 Q And what was the survey?
25 Q Whatwas it? 25 A The survey was to ascertain public interest in and
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1 A BeFair dot - | can't remember if it was org or 1 knowledge of filibusters.
2 com. BeFair.org. | can’t remember if it was org 2 Q was it limited to the filibuster topic?
3 or com. | think it was com. 3 A Ibelieve so.
4 Q Apparently, in the August 4th e-mail -- I'd like 4 Q What else would it have included?
5 to tum your attenlion back to that. 5 A |believe It was limited to the filibuster
6 A Oh. it'sorg. Sorry. & project,
7 Q There we go. What was the purpose of that 7 & Did it mention the McCain-Feingold law, BCRA?
8 websile? 8 A Idon't believe so, but I'm not sure.
9 A The purpose of the website was to give a full g @ Canwe gobacktothat? It's Exhibit 6.
10 explanation of what was occurring in Congress and 10 A Okay.
11 to give people information about where they could 11 & The first paragraph reads, "Gauge awareness” —
12 go, how they could send a grass-roots lobbying 12 this is the abjeclives of the survey. "Gauge
13 communication to Senators Kohl and Feingold. 13 awareness, familiarity and interest levels among
14 Q And did that deal exclusively with the filibuster 14 Wisconsin citizens on both issues in question:
15 issue? 15 1) Senate’s filibuslering of the President's
16 A Yes. 16 judicial nominee; and 2) infringement on the right
17 Q Was there any other issue that was on that 17 of free speech as a result of the Bipartisan
18 website? 18 Campaign Reform Act (BCRA),” correct?
18 A it did -- at some point, | believe, text was added 19 A Yes,
20 that talked about the McCain-Feingold law. 20 Q So the goals of the statewide survey actually
21 Q By which you mean — 21 support two guestions, both the filibuster issue
22 A BCRA 22 and the BCRA?
23 Q And do you remember how much text was devoted to 23 A Yes, um-hum.
24 that? 24 Q Who within WRTL was responsible for implementing
25 A ldon'trecall 25 the ad campaign?
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1 A Ilwas. 1 MR. SUMMERS: Jim, do you interpret that
2 Q Did any staff assist you on that? 2 fo mean planned future after July 2004, in the
3 A Susan Armacosl had limited involvement. In terms 3 order, just to clarify because it would seem that
4 of the ad campaign, | want to go back to your 4 that would be planned future, in the sense of
5 question. In terms of the ad campaign, | was the 5 future from now. This is about advecacy that
6 only one involved in the ad campaign. 6 happened in 2004,
7 Q What was Susan Armacost's role? 7 MR. BOPP: Well, we also object to any
8 A She participated in several news conferences, just 8 guestions about other advocacy, other than this
9 talking about the project. 9 ad, the filibuster ad campaign.
10 Q So you were the one who dealt with all of the 10 MR. SUMMERS: It seems that the document
11 oulside consultants who actually implemented the 1 appears lo establish that it was all part of the
12 ads? 12 same iniliative, the same project, and | think
13 A Yes. 13 we're just trying 1o explore the different facets
14 Q And there was no one else within WRTL that did? 14 of the project of which the three ads attach to
15 A No. 15 the compiaint are a manifestation, so -
16 (Exhibit No. 13 was marked.) 16 MR. BOPP: We object to any questions
17 BY MS. GILLERS: 17 about planned future advocacy other than the 2004
18 Q Do you recognize this? 18 filibuster advertising campaign.
19 A Yes. 19 MR. SUMMERS: Well, | think the basis
20 Q Whatisit? 20 for exploring this is that this is actually part
21 A This was a kind of a week-by-week job plan of what | 21 of the 2004 filibuster advocacy campaign, based on
22 needed to be done and when it would be done. 22 the documents that we received earlier this month,
23 Q@ Can| call your attention fo the second page? Can 23 which preity clearly address them at the same
24 you read the text on the top, above the table? 24 time, this document being an example, Exhibit 13,
25 A The dates? 25 so i's our position that it's all part of the
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1 Q No. Where it says, "Anti-Judicial Nominee 1 same thing. It's all part of the same project.
2 Filibuster Launch,” and the next one, "Campaign 2 if you look at Exhibit 6, which was the
3 Finance Launch." Do you see that? On fop of the 3 statewide survey, that also talks about both the
4 page? 4 filibuster and the BCRA, as part of the same
5 A Oh,!lsee. Gotit. Sorry. 5 campaign, part of the same initiative, so we would
6 Q Thatsfine. What do these litles refer to? 6 read the Court's order as including the elements
7 A The filibuster launch was the campaign talking 7 of that campaign because the three ads appear to
8 about filibusters and asking people to contact 8 have emanated from that initiative.
9  Senators Kohl and Feingold. 9 MR, BOPP; That's fine. You have your
10 Q What does the campaign finance launch refer to? 10 position. | have mine.
11 MR. BOPP: | object. That's future 11 MR. SUMMERS: So you're — okay.
12 advocacy, beyond the scope of the order. 12 BY MS. GILLERS:
13 BY MS. GILLERS: 13 Q Going back to the August 4th message to the
14 Q Can you answer the question? 14 chapter leaders.
15 MR. BOPP: No, | instruct her not to. 15 MR. BOPP: What number is that, please?
16 BY MS. GILLERS: 16 BY MS. GILLERS:
17 Q Are you going to follow your counsel's advice and 17 Q Exhibit 12. What was the purpose of sending this
18 not answer the question? 18 to the chapter leaders?
19 A I'm following my counsel's advice not to answer 19 A Stated in the last paragraph, "Please use this
20 the question. 20 material to create short letters to the editor in
21 Q And the basis again for instructing the witness 21 your local paper.”
22 not to answer the question, just for the record? 22 Q Anddo you know if the chapter leaders followed
23 MR. BOPP: it's beyond the scope of the 23 through and did that?
24 permitted discovery, as pltanned future advocacy by 24 A ldon't know.
25 plaintiff. 25 Q The second paragraph says, "On July 28, Wisconsin
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1 Right to Life began airing radio ads." Is that 1 A Yes.
2 the correct date? 2 Q What steps were 1aken to produce this ad?
3 A Yes. 3 A Ut wasconcepted by Hanon McKendry, suggestions
4 Q Did Wisconsin Right to Life run any radio or TV 4 were made to tweak a word here or there, and then
5 ads mentioning the filibuster issue before that 5 they were produced.
6 date, in 20047 6 Q Andwhal steps were taken to air the ad?
7 A No. 7 A A media buyer was subcontracted from Hanon
8 Q The rest of that paragraph says, "On August 2nd, 8 McKendry, who then placed the buy.
9 television ads on the filibuster began airing." 9 Q Did this ad actually air?
10 Is that correct, that they began airing on August 10 A Yes.
11 2nd? 11 Q Whendid it air?
12 A Yes. 12 A Between July 26th and August 14th.
13 Q And the news conference referred to in these 13 Q Where did it air?
14 attachments, July 28, 2004 news conference, both 14 A In the markets that are in the documents. | don't
15 you and Susan Armacost parlicipated in that news 15 remember, specifically.
16 conference, is that correct? 16 Q And by the documents, you mean the radio and
17 A Yes. 17 media —
18 Q Anddid you call that conference? How did that 18 A Exhibit9.
19 news conference come to be? 19 Q There were two radio ads that were run, correct?
20 A We called the news conference. 20 A Yes.
21 Q And who paricipated in it besides the two of you? 21 Q Does this document distinguish between themn and
22 A Thetwo of us. 22 show which ad ran where?
23 Q What media representalives were present? 23 A No.
24 A 1don'trecall 24 Q Are there any documents that do?
25 Q Were there TV media representatives present? 25 A ldon't have them.
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1 A Ireally don'trecall. 1 Q Do you know which one ran where, as between the
2 Q Wasitjust the two of you and no one in a room? 2 two of them?
3 A There was media there. | don't recall the 3 A My best answer is that both ads aired in both
4 specific media, 4 markets, altemnating, in the three markets.
5 Q Butthere were people there? 5 Q The three markets being Milwaukee, Eau Claire and
6 A Yes 6 Green Bay?
7 MS. GILLERS: I'd like to mark these 7 A Correct.
8 scripls, please. 8 Q Tum to Exhibit B, please, in the complaint.
g . {Exhibit No. 14 was marked.) 9 A Okay.
10 BY MS. GILLERS: 10 Q This is a radio script for a radio ad, correct?
11  Q Do you recognize these documents? 11 A Correct.
12 A Yes. 12 Q Whalsteps were taken to produce this ad?
13 Q What are they? 13 A Hanon McKendry produced the script. There was
14 A These are the scripts of the radio and television 14 some tweaking of words and it was placed — It was
15 ads that were concepted by Hanon McKendry. 15 produced, and then it was put on the air.
16 Q Are these essentially the same as those attached 16 Q And the tweaking of words, again, refers to the
17 to the amended complaint? ) 17 drafting process which involved you and Foley &
18 A What document Is that? 18 Lardner, correct?
19 Q That's Exhibit 2. 19 A And Hanon McKendry.
20 A Essentially, the same, yes. On that one. Yes, 20 Q They initially drafted it and sent it to you and
21 they're essentially the same. 21 Foley & Lardner?
22 Q Tuming to the complaint, Exhibit A, which is the 22 A Yes,
23 radio script for the wedding. 23 Q And what were the steps taken 1o air this ad?
24 A Yes 24 A Hanon McKendry contracted with the media buyer,
25 @ Thisis the radio script for a radio ad, correct? 25 who placed the ad buy.

A1A_DDA_QR2 . ANN_ARA_ORI 4




Case 1:04-cv-01260-RJIJL-RWR  Document 81-2

Filed 07/14/2006 Page 93 of 286

BROWN & JONES REPORTING, INC.

86 88
1 Q AndIassume you can't distinguish from this media 1 A He's an account executive for Hanon McKendry.
2 plan which ran where? 2 Q Sohe's employed by Hanon McKendry?
3 A Nec. 3 A Yes.
4 Q Can youtumn to Exhibit C, please? 4 @ Does he have any relation to WRTL?
5 A Um-hum. 5 A No.
6 Q That'saTV script for a TV ad, is that correct? 6 @ Whatrole did he have in the ads?
7 A Yes,itis. 7 A He coordinated the entire campaign.
8 Q Whalsteps were taken to produce this ad? 8 @ Sohewas the Hanon McKendry point person who
9 A Hanon McKendry came up with a script. it was 9 worked on the ads?
10 reviewed, it was tweaked, the ad was produced, and |10 A Yes.
11 a media buyer was - a subcontracted media buyer 11 MS. GILLERS: | think we're done faor the
12 placed the ad. 12 morning.
13 Q And did this ad appear? 13 (Discussion off the record.)
14 A Yes. 14 EXAMINATION
15 Q Do you know when and where? 15 BY MR. SUMMERS:
16 A It appeared in the media markets that are 16 Q Ms. Lyons, I'm Harry Summers. | represent the
17 identified in this exhibit. 17 Defendant, Federal Eleclion Commission. I'm sure
18 Q Was there any different process in developing and 18 you recall from earlier.
19 airing these three ads that we discussed? 19 A Um-hum.
20 A No. 20 Q Just acleanup area, | guess, that we've touched
21 Q Did thal process happen simulianeously? 21 on a little. You recall that WRTL produced
22 A Yes, 22 documents to us earlier this month, correct?
23 Q So you got drafis for the three ads at the same 23 A Yes.
24 time? 24 Q Did you supervise the search for those documents?
25 A |don't recall a specific date in which | received 25 A Yes.
87 89
1 all three. They were all in process about the 1 Q I'dlike to ask some questions about the different
2 same time. 2 ways that WRTL communicates with the public.
3 MS. GILLERS: Could we take a 5-minute 3 We've lalked a little bit about that already, but
4 break? We're nearing the end of our time. We'll 4 I want to go through some of the different ways
5 just take a S-minute break. 5 that you communicate.
6 {Discussion off the record.) 6 During your tenure at WRTL, has WRTL
7 (Short recess.) 7 used the Intemet to communicate?
8 BY MS. GILLERS: 8 A Yes.
9 Q Juslio clarify, you mentioned that you thought 9 Q Can you describe the different ways that it's used
10 there was more than one draft of the scripts for 10 that?
" these ads, but less than ten. Does WRTL have any 11 A We have a website.
12 other drafts of scripts besides what we have as 12 Q Describe the site, briefiy.
13 Exhibit 147 13 A The website is wrtl.org. We communicate through
14 A No. 14 that. We also do e-mail communication.
15 Q OntoExhibil 7. 15 Q Isit an extensive website?
16 A Here we go. Okay. 16 A Incomparison to what?
17 Q Now, under your signature on all three pages, 17 Q Ofher websites?
18 there's another signature of someone who is 1€ A Ws an extensive website.
19 referred to as the Account Executive., 18 Q0 Please describe the e-mail communications that
20 A Yes. 20 WRTL does?
21 Q Isthat Jason VanderGround? 21 A We communicate significantly via e-malil.
22 A Yes. 22 Q With whom do you communicate via e-mail?
23 @ Canyou spell his last name? 23 A We communicate internally among staff. We
24 A V-A-N-DE-R-G-R-0-U-N-D. 24 communicate with our board, we communicate with
25 @ Andwhoishe? 25 our chapters, we communicate with interested
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1 parties. We conduct business. 1 communications to federal legislators. We have
2 Q I'minterested especially in communications with 2 used the Legislative Information Center for that
3 those who are not WRTL employees or board members. 3 purpose.
4 Do you communicate by using e-mail with those 4 Q Could you describe how a person would go aboul
5 outside the groups | mentioned? 5 using that center to communicate with federal
6 A Yes. 6 officials about one of those issues?
7 Q Please describe those communications. 7 A What we would do would be — a general activity
8 A We communicate with individuals that have interest 8 would be to send out an e-mall about a federal
9 in our issues to give them updates on what is 9 issue and tell them for more information, goto
10 occurring. We communicate with our vendors. 10 the website and go to the Legislative Information
11 Q Do you communicate with supporters by e-mail? 11 Center and that will instruct you, assist you in
12 A Yes. 12 sending an e-mall to your elected representative.
13 Q How many supporters do you communicate with by 13 Q So the recipient of the e-mail then could go to
14 e-mail? : 14 your website, go to the center, and there would be
15 A It's in the thousands, but | don't have a specific 15 instructions there about what?
16 number. 16 A On how to send an e-mail to Congressman Green, for
17 @ Are those supporiers those who have donated money 17 example,
18 to you in the past? 18 Q So they would leam about the issue, and the
19 A It's impossible to know. 19 website would guide them in sending an e-mail?
20 Q Some of them have? 20 A That's correct.
21 A Posslbly. 21 Q Have WRTL representatives such as you appeared on
22 Q Butit may be that some have not? 22 any radio or television shows during your {enure?
23 A Yes. 23 A Yes.
24 Q In general, where do you get the e-mail addresses 24 Q Please describe those appearances, generally.
25 for that communication? 25 A We have literally thousands of requests for
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1 A People sigh up to want to receive e-mails. 1 interviews, Mostly radio, but some television,
2 Q Any other ways? 2 sSome newspaper.
3 A No. That's pretty much it. 3 Q And who are those requests to? | assume you?
4 Q Can you think of any other ways that WRTL uses the 4 A Theinterviews are generally done by myself or
5 Internet to communicate with the public? 5 Susan Armacost.
6 A Our website and our e-mails. 6 Q Anyone else?
7 @ Yourwebsile has a Legislative information Center, 7 A Not generally, no.
8 right? 8 Q And please describe, briefly, which television and
9 A Correct. 9 radio shows you and Susan Armacost have appeared
10 Q - Please describe what that does. 10 on in the last few years?
11 A In the Legislative Information Center, we publish 11 A Thousands.
12 information about specific pieces of legislation, 12 Q Thousands. National radio and television?
13 kind of describe what's going on. | do believe we 13 A There's been some national, yes.
14 have voting records of state legislators on 14 Q Can you think of an exampte?
15 specific bills that have come before the — come 15 A Recently, | was on NPR, earlier this year, and |
16 before the legistature, and we also have a service 16 believe It was CBS. | can't remember. | think It
17 whereby you can send an e-mall to your elected 17 was CBS. | did CBS. 1 did something for Fox,
18 representative through our Legislative information 18 | believe, also,
19 Center. 19 Q And how about locally?
20 Q s that siate or federal? 20 A Again, thousands. It would be Just - we do maybe
21 A Yes. 21 three or four interview requests a day.
22 @ And have you had information on federal issues and 22 Q And have you communicated in those ways on the TV
23 office holders there, as well? 23 and radio shows about the filibuster issue?
24 A | dont think we have the voting records for 24 A Yes.
25 federal office holders, but we have had 25 Q Please describe that communication, briefly.
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1 MR. BOPP: In 20047 1 Q When was it published?
2 THE WITNESS: What year are we talking 2 A In2004.
3 about? 3 Q Would it have been — was it in early August 20047
4 BY MR. SUMMERS: 4 A |don't recall.
5 Q In20047? 5 Q Do you have any reason to think it was not in
6 A Yes. In 2004, we would receive media requests to 6 early August 20047 Sometime in 20047
7 discuss our campaign. The questions can be =~ it 7 A Sometime in 2004.
8 depends on the interest of the interviewer. They 8 Q Are WRTL representatives quoted in the print media
9 can just be all over. 9 often, since 20047
10 @ Butthere was a lot in 2004 on the filibuster 10 A Yes.
11 issue? 11 Q And does that include newspapers and magazines?
12 A Yes. 12 A Yes.
13 Q And since 2004? 13 Q Please describe the context in which WRTL
14 A Not very many, no. 14 representalives are quoted in that way, generally?
15 Q How aboutin the print media, have you ~ has WRTL 15 A We may get three to four interview requests a day
16 published any op-ed pieces or columns? 16 oh a number of different topics.
17 A What time frame and what significance? 17 Q And you try to meet those requests?
18 Q 2004 to present, general subjecls. 18 A Definitely, yes.
19 A Many. 19 Q And on the filibuster issue, starting in 20047
20 Q Andon the filibuster issue? 20 A Yes. We had considerable media interest in the
21 A Yes, there were some on the fillbuster issue. 21 filibuster, and we did interviews on that topic.
22 Q Please describe those, briefly. 22 Q How about advertisements in the print media? Has
23 A The op-ed pieces were essentially, describes 23 WRTL run advertisements, in general, in the print
24 filibusters, why they were detrimental to the 24 media, since 20047
25 govemnmental process, why they neededtoend. We |25 A  Ourlocal chapters run advertisements in the print
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1 discussed our op-ed pieces. We discussed our 1 media. Our state organization generally does not
2 attempt 1o create a grass-roots lobbying exception 2 run advertisements In the print media.
3 to the BCRA. Just general types of things. 3 Q Please describe what the local chapters do in that
4 Q Andsince 20047 4 media?
5 MR. BOPP: On the filibuster? 5 A Thelocal chapters are affiliates. They, many
6 BY MR. SUMMERS: 6 times, will take print ads and put them in their
7 Q Yeah, using op-eds or columns to communicate about 7 newspapers as a way of raising awareness.
8 the filibusters? 8 Q Awarenessof—
9 A |don'trecall, specificaliy. 9 A Many different topics.
10 MR. SUMMERS: I'd like to mark an 10 Q Have they communicated about the filibuster issue
11 exhibit. 11 starting in 20047
12 {Exhibit No. 15 was marked.) 12 A ldon't recall any ads, newspaper ads about the
13 BY MR. SUMMERS: 13 filibuster in 2004.
14 Q This is an undated document with the fitle, 14 Q And since 20047
15 *Unprecedented Filibusters Are Un-American.” 15 A Idon't recall any,
16 Please review it. 16 MR. SUMMERS: I'd like to mark another
17 A  Umsum. 17 exhibit.
18 Q Do you recognize this? 18 (Exhibit No. 16 was marked.)
19 A ldo. 1¢ BY MR. SUMMERS:
20 Q Whatisthis? 20 Q Thisis a set of, | believe, ten Wisconsin Right
21 A W'san op-ed pliece that | wrote, 21 to Life communications dating from March 2004
22 Q Was this published? 22 through March 2005. Please review it quickly, and
23 A ltwas. 23 I'm going to ask you to confirm that that's really
24 Q Where was it published? 24 what it is?
25 A ldon'trecal. 25 A Yes. These are communications. Um-hum.
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1 Q s this a set of WRTL news releases and 1 you, August 16th, 2004, 7:27 p.m.?
2 communications by e-mail during the period 2 A 727pm?
3 ! mentioned? 3 Q Yes. 7:27 p.m. Please look at the text of this
4 A Yes, 4 release, and in the text, there's a description of
5 Q Please explain the difference between news 5 a radio ad, correct?
6 releases and E-Alerts? 6 A Yes.
7 A A news release Is sent to the media to attempt to 7 Q Did that ad actually air on the radio?
8 raise an issue to the public and an E-Alert is 8 A No.
8 generally sent to interested parties to ask them 9 Q [ltdidn't. Why didn't that ad air?
10 to take some type of action. 10 MR. BOPP: |object. That's future
11 Q And who were the interested parlies that these 11 advocacy, planned future advocacy or historical
12 communications in Exhibit 16 were sent to? 12 advocacy, but since it didn't run, | guess it's
13 A The individuals on cur E-Alert list are 13 nol historical, but at the time it was planned
14 individuals that have said they want to be kept 14 future.
15 informed, and they want to participate in any 15 BY MR. SUMMERS:
16 activity. 16 Q Canyou answer?
17 MR. BOPP: It's 10:30. 17 MR. BOPP: |instruct her not to answer.
18 MR. SUMMERS: Okay. We can start there 18 I's beyond the scope of discovery.
19 this afternoon. | think thal's fine. 19 BY MR. SUMMERS:
20 (Recess.) 20 Q Will you follow your counsel's instruction?
21 BY MR. SUMMERS: 21 A Yes.
22 Q Good aftemoon, Ms. Lyons. Welcome back. Whenwe |22 MS. GILLERS: Could you just state,
23 left, ] believe we were looking at what had been 23 again, the basis for the objection?
24 marked as Exhibit 16. 24 MR. BOPP: ! think it's clear on the
25 A Okay. 25 record.
99 101
1 Q Which was a set of WRTL communications. Some of 1 MS. GILLERS: | think you went back and
2 the communications in this grouping appear to have 2 forth. You started out saying one thing and then
3 been sent by you to an Internet list called PAC 3 said something different. | wasn't sure what the
4 members, correct? ' 4 final one was.
5 A Which one are you refesring to7 5 MR. BOPP: Well, what | was saying is
6 Q Il give you an example. | think four or five 8 that it's either historical or ptanned future at
7 releases in the page that's, for example, has a 7 the time, and it may not be historical because it
8 Bates number in the lower right comer, 8 never actually occurred, but it was a planned
g WRTL-02-21, that's a July 26, 2004 communication 9 future at the time.
10 from you to PAC members-owner, 10 BY MR. SUMMERS:
11 A Oh. That's just a designation for the group, and 11 Q Did the text of this ad name any ofiice holders?
12 it's not really PAC members. 12 MR. BOPP: Object. Same grounds.
13 Q |see. How many are in that group? 13 BY MR. SUMMERS:
14 A Atthetime - 14 Q Wil you follow your counsel's instruction?
15 Q I'msorry. How many were in that group? 15 A Yes.
16 A  Atthe time that this was sent out to this 16 Q Please look at the last page in the group. Do you
17 particular e-mail, it could have been as many as 17 recognize this?
18 4,000. It's really hard to know for sure, 18 A Yes.
19 Q Okay. What was that group composed of? 19 Q This is a communication about the filibuster issue
20 A These are people that have said they wanted to 20 from March 2005, right?
21 receive information from us on a regular basis. 21 A Correct.
22 Q Ifyoucanium a few pages pastthatone to a 22 Q Did Wisconsin Right to Life run any broadcast ads
23 press release dated, | believe, August 16th, and 23 at that ime, on this issue?
24 Il get you a number. It's the — it's the one 24 MR. BOPP: Go ahead.
25 that, in pan, is an e-mail communication from 25 THE WITNESS: No.
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1 BY MR. SUMMERS: 1 A Well,it's generally about 16 pages long. It
2 Q Whenwas the last time WRTL ran a broadcast ad on 2 covers any pertinent issue that we want our
3 a filibuster issue? 3 supporters to be aware of. it could be a range of
4 A In either February of 2006 —~ — we did one 4 issues. It varies in terms of topics.
5 earlier this year. 5§ Q How many copies of each issue were distributed in
& Q Please describe that ad for me. 6 20047
7 A That ad was looking at the potential that the 7 A To the best of my knowledge, it was probably
8 State Supreme Court justice — pardon me - U.S. 8 around 35,000 each quarter.
9 Supreme Court justice nominee Samuel Alioto might | 8 Q And in 2004, was the filibuster issue discussed in
10 be filibustered. 10 that magazine?
11 Q Did it mention any office holders? 11 A |believe it was, yes, but | don't recall.
12 A Yes. 12 Q But you think it may have been?
13 Q Which office holders? 13 A lthink it may have been, but | don't recall,
14 A It asked people to contact Senators Kohl and 14 specifically.
15 Feingold. 15 Q Can you remember anything eise about how it might
16 @Q And how many times did that air? 16 have been described in the magazine, in 20047
17 A It ran for a short period of time because there 17 A I'msorry. Could you ~
18 was a very short window. 18 @ Can you recall anything else about whether the
19 Q Anditwas on the radio? 19 magazine described the issue in 20047
20 A It was aradio ad, yes. 20 A ldontrecall.
21 Q ButnotonTV? 21 Q Are there any other print publications that WRTL
22 A No. 22 publishes?
23 Q Any other ads thal you can think of in broadcast 23 A Yes,
24 media thal mention the filibuster issue, since 24 Q Whatare those?
25 August 20047 25 A We do brochures. We have a news magazine that
103 105
1 A No. 1 features our television, our media campaign, our
2 @ Has Wisconsin Right to Life done press 2 educational media campaign.
3 conferences? 3 Q Anylhingelse?
4 A  Yes. 4 A No. Those are our main publications.
5 @ And)understand, actually, that Wisconsin Right 5 Q What's the name of the news magazine?
6 to Life did one about filibusters on July 28th, 6 A H's the "Veritas Society Insider.”
7 2004, that was discussed earlier? 7 Q |see. How oflen is that published?
8 A Yes. 8 A Twiceayear,
9 Q Did the group do any other press conferences on 9 Q And that was true in 20047
10 the issue in 20047 10 A Yes.
11 A lreally don't recall, 11 @ How widely distributed was that in 20047
12 Q Has it done any other press conferences on the 12 A K maybe goes to 2,000 people each issue.
13 issue since then? 13 Q |see, and how does that differ from "Life Without
14 MR. BOPP: The filibuster issue? 14 Limits,” in ils conlent?
15 BY MR. SUMMERS: 15 A R strictly focuses on our educational television
16 Q The filibuster issue? 16 media campalgn.
17 A No. 17 Q@ Can you describe that briefly, what that is?
18 Q Wisconsin Right lo Life has a publication called 18 A We do ongoing television and radio, moastly
19 "Life Without Limits,” correct? 19 television. Sometimes radio, but we do ongoing
20 A Yes. 20 television advertising to promote our issue.
21 Q Please describe what that is. 21 Q And what specifically does that advertising talk
22 A That's our quarterly publication that essentially 22 about?
23 goes to our members and donors. 23 Ak generally talks about abortion, and K frames
24 Q |see. Please describe the nature of the magazine 24 the issue within different contents. it might
25 in terms of its length and what it looks like? 25 talk about a woman that's pregnant and what she
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1 does. It might be a woman talking about what her 1 races?
2 attitude was and how it changed, those types of 2 A lcanbe both. There can be pieces that focus on
3 things. 3 just one race, and there are pieces that focus on
4 @Q Does that advertising address legislative issues? 4 several races.
5 A No 5 Q In 2004, did Wisconsin Right to Life distribute
6 Q Did the "Veritas" magazine discuss the filibuster 6 voter guides that included federal races?
7 issue in 20047 7 A Yes.
8 A No 8 Q Andwere those placed on the website?
g Q Are there any other magazines that you can think 9 A Yes. | believe they were on the website.
10 of that WRTL publishes? 10 Q And that would be the WRTL website?
1 A No. 11 A Correct
12 Q You mentioned brochures. Please describe what 12 Q Rather than the BeFair website?
13 brochures WRTL distributed in 20047 13 A Cormect.
14 A | really couldnt answer that specifically. 14 Q Which federal races were discussed in the 2004
15 Q Do you distribute brechures produced by others? 15 voter guides?
16 A Yes. 16 A Presidential and U.S. Senate.
17 Q Do you distribute brochures that you, yourselves, 17 Q 1see. Did those guides endorse opponents of
18 produce? 18 Senator Feingold in the Senate race?
19 A  Yes. 19 A No.
20 @ Let's focus on the ones you, yourselves, produce? 20 Q Did they state the positions of Senator Feingold
21 Can you describe those in a general way? 21 and his opponents in the U.S. Senate race?
22 A |believe we produced some ads in 2004, in English |22 A Yes.
23 and Spanish. That's ali | can recall. 23 Q And please describe how the voter guides were
24 Q Andwhat were the subjects of those? 24 distributed in 20047
25 A Just general abortion issues. 25 A Mostly distribution of the voter guides is done by
107 109
1 Q Did those address the filibuster issue in 20047 1 our local chapters, and they use a variety of
2 A No 2 methods. They might pass them outina
3 Q Does Wisconsin Right to Life produce matenals to 3 neighborhood, they might pass them out ata
4 be distributed in churches, like church bulietins? 4 church. They might include them in their own
5 A Yes. 5 newslefters, thelr own publications, They'll
6 Q Please describe how that worked in 2004. 6 stick a voter guide in there. They might use them
7 A We had a publication that was a bulletin 7 as an advertisement in a newspaper. Those were
8 publication where the topic changed monthly, and 8 the primary distribution mechanisms.
9 they are generally educational issues. 9 Q How many copies of voter guides were distributed
10 Q So that's produced every month, or it was produced 10 in 20047
1 every month, in 20047 11 A 1don't know, specifically.
12 A Yes,it was. 12 Q Thousands?
13 Q Did those brochures, in 2004, discuss the 13 A Thousands would be accurate.
14 filibuster issue? 14 Q Has Wisconsin Right to Life distributed any other
15 A No. 15 print materials that we haven't talked about yet
16 Q Does Wisconsin Right to Life produce pro life 16 today? Any other types of print materials?
17 voler guides? 17 A We have like a teen newsletter that goes to teens.
18 A Yes. 18 We have a publication that gous to our chapters.
19 Q Anddiditdo soin 20047 19 Q How many chapters did you have in 20047
20 A Yes. 20 A Roughly, 50 plus.
21 Q Please describe briefly what those are. 21 Q@ And those are all in different parts of Wisconsin?
22 A The voter guides generally take a specific race, 2 A Yes.
23 and they compare the positions of the two 23 Q Anything else?
24 candidates running for that position. 24 A Regular publications, | don't think so.
26 Q Do they focus on just one race or a number of 25 Q Did the voter guides mention the filibuster issue
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1 in 2004? 1 there were fillbusters that were occurring, and we
2 A They might have, but | don't recall specifically 2 asked people to contact Senators Feingold and Kohl
3 what they said. 3 and urged them to oppose the filibusters.
4 Q Did Wisconsin Right o Life use direct mail in 4 Q How exiensive was that?
5 20047 5 A |would say, thousands of calls. Maybe around
6 A Forwhat purpose? € 10,000, somewhere in that range.
7 Q Forany purpose? 7 Q Didthe PAC do automated phone messages, as well,
8 A Yes. 8 in 20047
9 Q What purposes did it use direct mail for? | @ A 1don't believe so, but I'm not positive about
10 A Fund-raising appeals. We did distribute candidate 10 that
11 comparison pieces through direct mail. 11 Q Okay. Did you do phone banks, other than the
12 Q s that distinct from — sorry. ls that distinct 12 automated ones, in 2004, on the filibuster issue?
13 from the voter guides? 13 A No.
14 A Yes. I's kind of - we probably put some of 14 (Exhibit No. 17 was marked.)
15 these comparison pieces in acknowledgements. 15 BY MR. SUMMERS:
16 Someone would send us a gift, we acknowledgethe |16 Q 1show you what's been marked as Exhibil 17, and
17 gift and include a candidate comparison piece. 17 it's four pages of what appear to be phone scripts
18 Q How would the candidate comparison piece differ in 18 with the heading, "WRL Generai Fund Regular Donor”
19 content from the voter guides? 19 and then different numbers?
20 A They're very similar. 20 A Yes.
21 Q How extensive were your direct mail efforts, in 21 Q That's the first two pages, and then the last two
22 2004, in terms of a number? 22 pages have different headings, but they all appear
23 A Of everything? 23 to be phone scripts. Do you recognize these?
24 Q Yeah. 24 A Yes.
25 A Hundreds of thousands. 25 Q Please tell us what these are.
111 113
1 Q AndI'msorry. You did mention the filibuster 1 A These are scripts. They're essentially
2 issue in those communications? 2 fund-raising scripts.
3 A |believe we did, but 'm not positive. 3 Q For Wisconsin Right to Life?
4 Q Okay. Did Wisconsin Right to Life use phone banks 4 A Yes.
5 in 20047 5 Q Were these used in 20047
6 A Yes. 6 A Yes.
7 Q Please describe that. 7 Q How were they used in 20047
8 A We do alarge amount of fund-raising through phone | 8 A They were used to raise funds.
g banks. We do IVR calling, which is a computerized 9 Q Were all four of these used in 20047
10 message. I'd say that's most of our phone work. 10 A I'm not certain about the last one.
11 Q Please describe the computerized message work. 11 Q But the other three were?
12 A The computerized message could be a piece of 12 A Yes.
13 legislation that's coming up, where we contact 13 Q How widely were they used in 20047
14 constituents, and we ask them to write a letter to 14 A ldon't know.
15 their elected official. We sometimes will do a 15 Q How much was raised using these in 20047
18 computerized message that compares a candidate 16 A |don't know.
17 position. If it's an express advocacy and the PAC 17 Q Who did the calling using these scripts in 20047
18 is paying for it, we might do one that would say, 18 A Life-Tel, Incorporated, our not-for-profit
19 vote for a specific candidate or vote against a ' 19 subsidiary.
20 spectfic candidate. 20 Q And who were the donation targets of the efforts,
219 Q Did Wisconsin Right to Life use the automated 21 using these scripts in 20047
22 phone messaging on the filibuster issue, in 20047 22 A The first one was donors. The second -
23 A Yes. 23 Q rmsorry. Go ahead. | was going to ask about ~
24 Q Please describe that use, briefly. 24 you can go on, or | can ask about the first one.
25 A Those were phone calls. The message was that 25 A Okay.
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1 @ When you say, "donors,” please describe who that 1 that were attached in the complaint. More cleanup
2 would include? 2 guestions, really. Does Wisconsin Right to Life
3 A It would be individuals that had contributed 3 still have audio and video versions of the three
4 within the past two years. 4 ads?
5§ @Q Pleasegoon. 5 A Yes.
6 A The second one would be the same thing. Donors, 6 @ Ofallthree?
7 individuals who have contributed within the past 7 A Yes.
8 two years. 8 Q We've discussed a lot of different types of media
g Q And how many would have been on that list that you 9 that you've used to communicate. Would it be as
10 just described in 20047 10 effective to use all of the other non-broadcast .
11 A Idon'tknow. 11 types of media to get your message across on the
12 Q Thousands? 12 filibuster issue, without using the broadcast ads?
13 A Thousands, yes. 13 A No. '
14 Q And the third page? . 14 Q Whynot?
15 A The third one would be — this looks like It was 15 A We are a television-oriented organization, and we
16 two different campaigns. One would be those that 16 are — we do place ourselves in thal mode because
17 had not contributed in the 13 to 24-month range, 17 we know from survey and research that television
18 and then it was used for a different campaign 18 Is the place where most people get their
19 where it would be people who had lapsed beyond a 19 information. That's the most highly-rated source
20 two-year period. 20 of information for people to get information.
21 Q And how many were on that list in 20047 21 Q What about radio?
22 A Thousands. 22 A Radio is not as highly rated.
23 Q Would you say that these three scripts were 23 Q Why do you use radio?
24 efforts to raise money from smaller donors? 24 A Supplementary to television.
25 A Yes. 25 Q You mentioned survey and research on television.
115 117
1 Q Did any large donors donate in response to these 1 Please describe what you're relying on there,
2 scripts? 2 A Justgeneral industry surveys. Very generic. You
3 A Idon'trecall 3 can find them just about anywhere.
4 Q Is this kind of phoning a good way to get your 4 Q And did that research come from the consultants
5 message out about the issues discussed? 5 that were discussed this morning who are involved
6 A Yes. 6 in the creation and placement of the three ads?
7 Q Has Wisconsin Right 1o Life used billboards or any 7 A Notonly from them. From other sources, too.
8 other public signage in 20047 8 Q Is it something that goes back many years, many
9 A Ourlocal chapters did, but not the state 9 years of Wisconsin Right to Life experience?
10 . organization. 10 A Yes.
11 Q How many local chaplers did? 11 Q Is there any particular survey or research that
12 A ldont know. 12 Wisconsin Right 1o Life relied on in 2004, in
13 @ Did they discuss the filibuster issue in their 13 deciding to do the TV and radio ads, rather than
14 billboards? 14 all of this other media, without the broadcast
15 A No. 15 ads?
16 Q M was billboards? 16 A We do broadcast ads in large numbers. We do a lot
17 A Yes. 17 of broadcast advertising. Let me rephrase that.
18 Q What did they discuss? 18 We do a lot of broadcast advertising, much of it
19 A Generally, the chapter billboards are educational 19 prior to 2004, because we recognize that's the
20 about the abortion issue. ) 20 most effective way to reach the most people,
21 @ Are there any other ways that we haven't discussed 21 Q So there was no particular thing in 2004. 't was
22 that Wisconsin Right to Life has spoken to the 22 more of a long-standing practice that Wisconsin
23 public? 23 Right 1o Life has?
24 A No. lthink we've covered just about everything. 24 A Yes.
25 @ |have afew questions about the ads from 2004 25 MR. SUMMERS: Okay. I'd like to mark an
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1 exhibit. 1 A Well,it's - it first of all - yes, it would not

2 {Exhibit No. 18 was marked.) 2 be as effective.

3 BY MR. SUMMERS: 3 Q And what's the basis for that?

4 Q Please examine this. Whal's been marked as 4 A Because you're not telling them who has the

5 Exhibit 18 appears to be material about television 5 ability to impact the Issue about which they're

6 and radio, with the heading, "nonbox" at the top. 6 calling.

7 That's N-O-N-B-O-X. Do you recognize these 7 Q Did you consult with anyone about that view in

8 materials? 8 2004, in making decisions about these ads?

9 A Yes. 9 A We know that as a general rule. We have done
10 Q What are these? 10 grass-roots lohhying for over 30 years, and kind
11 A These are materials provided by our current 1 of the standard -- the gold standard in
12 advertising agency, Nonbox. 12 grass-roots lobbying is that you tell the person
13 Q The name of the agency is Nonbox? 13 what the information is, who they can contact to
14 A Correct. 14 do something about it, specifically, and how you
15 Q Where is Nonboxiocated? 15 reach them.

16 A Milwaukee. 16 Q Soin 2004, you really did not consider simply
17 Q Did WRTL use Nonbox in 20047 17 sending listeners to the senalte switchboard in the
18 A No. 18 way | described?
19 Q When was the first time that you did use Nonbox? 19 A No.
20 A For what purpose? 20 Q Andthat was a result of your Wisconsin Right to
21 Q For any purpose? 21 Life's experience doing this sort of advocacy
22 A It probably goes back to about 1998, 22 work?
23 Q So have you used them off and on, since 19987 23 A That's right,
24 A Yes. 24 Q But not a parlicular study or advice that happened
25 Q When are these malerials from? 25 in 20047
119 121

1 A These were just sent to me. 1 A No.

2 Q In 20067 2 Q Would it be as effective to omit the name of

3 A Correct. 3 Senator Feingold and simply send listeners to the

4 Q So you did not have these in 20047 4 BeFair.org website for more information as the

5 A No. 5 three ads actually did?

6 Q |believe you indicated earlier that WRTL did not 6 A ltis effective because it gives them a point of

7 consider omitting Senator Feingold’s name from the 7 reference which tells them how to contact an

8 three ads attached to the complaint, is that 8 individual.

9 right? 9 Q Evenif it omits the name of the Senator?

10 A That's correct. - 10 A Not If it omits the name, no.

11 Q Would it be as effective to omit his name and 11 Q And is the basis for that view the same as what we
12 simply send listeners to the Senate switchboard in 12 just described, as far as the senate switchboard?
13 the broadcast ads? 13 A Yes. If you tell them specifically who to

14 A No. 14 contact, yes.

15 Q Why not? 15 Q Wt's the experience of the organization?

16 A Who are they calling when they call the 16 A Yes.

17 switchboard? if you don't identify who the person |17 Q Also, cleaning up another issue, | believe you

18 is calling, they're much less likely to do it 18 mentioned before, National Right to Life. Could

18 because they're left with that information gap. 19 you explain briefly the affiliation of National
20 Q Soif you said, we feel this way about the 20 Right to Life and Wisconsin Right to Life?

21 filibuster issue, it's important that you tell 21 A National Right to Life is our parent organization.
22 your senators how you feel about it, here's the 22 We elect an individual from Wisconsin who sits on
23 number for the senate switchboard, please call and 23 the Board of Directors of National Right to Life.

24 ask for your senators, that would not be as 24 Q Soonthat board is one individual from each of

25 effective? 25 the 50 states?
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1 A Yes. 1 it?
2 Q How does the affiliation work, in general, in an 2 A Justknowledge of the fillbusters and wanting to
3 operational sense? 3 do something about it
4 A They provide us with information. Sometimes they 4 Q Andthat makes it more probable that you first
5 provide us with research. They provide us very 5 learned of the idea from where?
6 specifically with information on what's going on 6 A Through the course of everyday discussion about
7 within the Congress, and they provide us with 7 projects and so on.
8 information about who could or should be contacted | 8 Q  Within Wisconsin Right to Life?
9 in relation 1o a specific issue. 9 A Within Wisconsin Right to Life, ight
10 Q A specific federal issue? 10 Q Butit's possible the idea came from outside
11 A Yes. 1M Wisconsin Right to Life?
12 Q And is their focus more on federal issues? 12 MR. BOPP: Object. Thatincludes
13 A Yes. 13 speculation. Possible, anything is possibie, so
14 Q lsthat a big resource for state organizations 14 it's completely speculative. She either knows and
15 like WRTL, for federal issues of interest to 15 recalls, or she doesn™, and anything else is
16 right-to-life organizations? 16 speculative.
17 A Yes. 17  BY MR. SUMMERS:
18 Q Is it possible that you first learned of the idea 18 Q Justso I understand, it's your testimony that you
19 to run broadcast ads, attached to the complaint 19 do not recall where you first leamed of the idea
20 here, from Nationa! Right 1o Life, in 20047 20 to run broadcast ads about the filibusters, in
21 A Would you rephrase the question? 21 20047
22 Q Isit possible you first learmed about the idea to 22 A That's correct
23 run these three broadcast ads from National Right 23 Q Okay. | have afew questions aboul the PAC,
24 to Life? 24 Wisconsin Right to Life PAC, and just to be sure
25 A Possible, but not probable. 25 the record is clear, did Wisconsin Right to Life
123 125
1 Q Isit possible you first heard about the idea from 1 consider running the free ads attached to your
2 counsel? 2 complaint using the PAC?
3 MR. BOPP: Object on two grounds. One, 3 A No.
4 attorney-client. That should be sufficient, 4 Q Okay. Let me direct you to Exhibit 3, which is
5 | guess. 5 your affidavit from August 2004,
6 MR. SUMMERS: Well, I'm not asking 6 A Okay.
7 for — 7 Q Actually, while you're looking at that, just so
8 MR. BOPP: You're asking - 8 I'm clear again, why didn't Wisconsin Right to
9 MR. SUMMERS: It's not legal advice. 9 Life consider running the three ads using the PAC?
10 I'm not asking for the content of any legal 10 A Because it was a grass-roots lobbying campaign.
11 advice, just the idea to do something non-iegal, 11 Q And-
12 which is to run these ads. 12 A 1 had nothing to do with express advocacy.
13 MR. BOPP: I'li take a chance and object 13 Q Andit's your view that the PAC is to conduct
14 on attomey-client privilege. 14 express advocacy only, and make contributions?
15 BY MR. SUMMERS: 15 I'm trying to understand why the PAC couldn't run
16 Q You may answer. 16 these ads, and you said that it's because the PAC
17 A 1won't respond, based on advice of counsel, 17 does express advocacy, correct?
18 MR. SUMMERS: Are you instrucling? 18 A Yes.
19 MR. BOPP: | don't have to instruct her. 19 Q Sothenis it your view that the PAC doesn't do
20 BY MR. SUMMERS: 20 speech that is not express advocacy?
21 Q Allright. We don't agree that it's 21 A itdoesn't-no, it doesn't.
22 objectionable. You say it's not probable that you 22 Q Is it your view that it's not aliowed to?
23 first learmed of the idea to run the three 23 A No.
24 broadcast ads from National Right to Life. What 24 Q Sois it your view that it's not a good use of PAC
25 is more probable about how you first learned about 25 resources to do that?
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1 A Yes. 1 that the PAC may have used in 20047
2 Q Okay. Now, directing your attention to your 2 A No.
3 affidavit, Exhibit 3, if you look at Paragraph 6, 3 Q Asyou know, as part of the PAC rules, federal
4 1 believe Paragraph 6 states that WRTL's PAC 4 PACs must make certain -- do reporting to the
5 intended to use the money that it raised in 2004 5 government and disclose the identities of some of
6 for contributions and independent expenditures, is 6 the donors. Has Wisconsin Right to Life or its
7 that correct? 7 donors ever faced any kind of harassment as a
8 A That's correct. 8 result of those disclosures that you can link to
9 Q Did Wisconsin Right to Life consider using its PAC 9 the disclosures, themselves?
10 funds for anything else in 2004, other than this? 10 A Harassment from donors?
11 A No. 11 Q No. Harassment of donors, or of you, as a result
12 Q How did the PAC communicate with the public in 12 of those donor identities being made public, as
13 20047 13 pari of the federal election rules?
14 A The PAC purchased space in the "Life Without 14 A Not specifically.
15 Limits” magazine. 15 MR. SUMMERS: I'd like to mark an
16 Q Anything else? 16 exhibit.
17 A It's possible that some phone calls were done by | 17 {Exhibit No. 19 was marked.)
1B the PAC, but I'm not sure of that. 18 BY MR. SUMMERS:
19 Q Anything else? 19 Q Please examine this just quickly, because all I'm
20 A Ithink that's it. 20 going to ask is that you confirm, if you can, that
21 Q Please describe the ads in the "Life Without 21 this is a PAC report by Wisconsin Right to Life's
22 Limits" that the PAC purchased? 22 PAC, and specifically, it's the 2003 year-end
23 A The ads were stories about various races, and 23 report, and ask you if you can confirm that that's
24 also, a description of who to vote for in various 24 the case?
25 races. 25 A |see the date is January 13th of '04, so it would
127 129
1 Q And did that include federal races? 1 be a year-end report, yes. Yes, | see it here.
2 A Yes. 2 MR. SUMMERS: That's all | have with
3 Q Including the U.S. Senate race, the 2004 U.S. 3 that right now. Il mark a couple of more.
4 Senate race? 4 (Exhibit No. 20 was marked.)
5 A Yes. 5 BY MR. SUMMERS:
6 Q Which issue orissues of "Life Without Limits" did 6 Q Please take a lock at that, and I'm going to ask
7 those ads appear in, in 20047 7 the same question about that report, which is,
8 A |believe the October issue. 8 | believe, one from late 2004.
9 Q Anyotherissue? 9 A lcan'tread the dates,
10 A Yes. 10 Q | apologize for the copies.
11 Q Which other issue? 11 A Here itis, 8-26-04 through 9-30-04, yes.
12 A |don't remember specifically the month or which |12 Q So this is a Wisconsin Right to Life PAC report to
13 one. 1 just remember that there were other 13 the FEC?
14 PAC-purchased articles in "Life Without Limits,” [14 A Yes.
15 Q Did the PAC-purchased articles discuss the 15 Q Please turn o the second to the last page. In
16 filibuster issue? 16 the top third of the page -~ well, strike that.
17 A Yes. 1 believe they did. . 17 This page reftects independent expenditures of
18 Q And did they discuss the filbuster issue ang 18 WRTL's PAC, correct?
19 Senator Feingold's conduct on the filibuster 19 A Yes.
20 issue? 20 Q And it shows the PAC ran radio ads against Senator
21 A |believe they did, yes. 21 Feingold in August 2004, right?
22 Q And did they urge readers to vote against Senator 22 A Does it say September?
23 Feingold? 23 Q Itdoes seem a little unclear. Can we agree it's
24 A Yes. 24 August or September?
25 Q Can you recall anything else about the phone calls tzs A Yes.
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1 Q 1had reason to think it was August, but I'm not 1 Q And sometimes churches. Can you think of any
2 sure. What did those ads say? 2 other types of donors?
3 A ldon'trecall 3 A We get estate gifts.
4 Q Do you recall anything about what they said? 4 Q Anything else?
5 A Idon'trecall. 5 A No.
6 Q Does Wisconsin Right to Life have copies of those 6 Q Now, I'll ask about the methods that you started
7 ads, scripls or audio? 7 to talk about.
8 A Idon'tknow. 8 A Okay.
g Q Were any discovered in the search for materials o Q Whatdid Wisconsin Right to Life do to raise money
10 that you conducted before producing things to us 10 in 2004, in terms of methods?
11 earlier this month? 11 A Direct mail, telemarketing, events, grant
12 A 1wasn't aware that | was supposed to produce PAC. | 12 proposals and one-on-one fund-raising.
13 Q So you're not aware of whether you have copies of 13 Q How much — I'm sorry. Anything else you can
14 ‘those or not? 14 think of?
15 A No. 15 A Sale of products. Rental of mailing list of
16 {Exhibit No. 21 was marked.) 16 candidates.
17 BY MR. SUMMERS: 17 Q@ Anything else?
18 Q Please take a look at this. I'd like you to 18 A We sell ads sometimes to our local chapters.
19 confirm that it's another Wisconsin Right to Life 19 Q Ads in your publications?
20 PAC report. This one, | believe, is the 2004 year 20 A No. Like a newspaper ad, something that they can
21 end? 21 use as a newspaper ad.
22 A Yes. 22 G 1see, sothe Wisconsin Right to Life sells to its
23 Q Okay. Tum to the second last page, again. Here 23 chapters?
24 agairi, this page reflects independent expenditures 24 A Orto other National Right to Life affiliates.
25 of Wisconsin Right to Life PAC, right? 25  |see, ads that they can use to promote the
131 133
1 A Yes. 1 right-to-life positions?
2 Q And it shows that the PAC ran more radio ads 2 A Yes.
3 against Senator Feingold, right? 3 Q Inprint publications or any other media?
4 A Yes 4 A Generally, print, yes. We also sell brochures.
5 Q Whatdid those ads say? 5 Q Anything else you can think of?
6 A ldon'trecall 6 A No.
7 Q Anddoes Wisconsin Right to Life have audio or 7 Q Ilwanttotalk briefly about each of these. How
8 script copies of those ads? 8 often, in 2004, did Wiscensin Right to Life use
9 A . ldon'tknow. 9 direct mail to raise funds?
10 Q Who would know if Wisconsin Right to Life had 10 A I|don't know a specific number.
11 copies of these ads or the ads that we've just 11 Q Do you know if it was twice a year?
12 discussed from the prior report? 12 A K was more than twice a year, but | don't know a
13 A It's possible Susan Armacost would. 13 specific number.
14 Q Anyone else? 14 Q Was it more than four times a year?
15 A No. 15 A More than four times a year, yes, but | don't know
16 Q What are the sources of Wisconsin Right to Life's 16 a specific number.
17 funding, generally? 17 Q Was itten times a year?
18 A Direct mall, 1elemarketing, events, United Way. 18 A Could have been ten times a year.
19 Q I'msomy. | wasn't clear in my question, | 19 Q When doing direct mail, how many different lists
20 mean, who were the donors? What types of donors 20 do youuse? Is it the same list each time you do
21 donate to Wisconsin Right to Life? 29 it?
22 A Individuals and corporations, sometimes churches. |22 A No. it's very highly segregated. It's very
23 Q Business corporations and non-profit corporations? 23 difficult to answer that question.
24 A Business corporations, yes, non-profit 24 Q Please describe the types of ways that you target
25 corporations, yes. 25 that?
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1 A Well, when we target direct mail, we might start 1 know of a foundation or a source that requires a
2 with a universe of a lapsed donor, but then we 2 grant proposal, and we think that we have the
3 might say, but we're only going to select out 3 ability to perhaps be successiul, then we will
4 certain lapsed donors, and we're not going to 4 write a grant proposal.
5 select out ones that perhaps live in different 5 Q Did you seek grant funding to finance the three
6 parts of the state. it's very sophisticated. 6 ads attached to the complaint?
7 It's really not possible to answer it in a general 7 A No.
8 sense because it's a very sophisticated, very 8 @ Did you receive any grants such as you're
9 segregated program. 9 describing, in 20047
10 Q Sois it fair to say that there are various lists 10 A Yes.
11 that help you target different segmenits of the 11 Q How much money, roughly, did that represent of
12 potential donor population in direct mail? 12 your revenue, in 20047
13 A Yes. 13 A Idon't know, specifically.
14 Q Did you, in 2004, send direct mail to members and 14 Q Wasita large number relative lo your total
15 non-members? 15 revenue?
16 A Yes. 16 A No. | would say it's not a large number relative
17 Q Was there a difference in how you approached 17 to our total revenue.
18 members and non-members as Wisconsin Right to 18 Q |wantto ask about events. Please describe how
19 Life, leaving the PAC aside? Did you make any - 19 Wisconsin Right to Life raised money through
20 A Yes. 20 events in 2004. ’
21 Q Whatwas the difference? 21 A We hold perhaps 42 to 15 events every year, and
22 A It'sinthe script of the appeal, in the text of 22 they are educational in nature, and we essentially
23 the appeat. Typlcally, with the donor, you would 23 present a case, present our case and ask for’
24 thank them for a previous gift and perhaps say, 24 funds.
25 "This‘lis what you have accomplished. Now,wewant |25 Q Who are the donors in these events?
135 137
1 to do this. Can you help us do that?" 1 A People that come to the events.
2 For someone that, say, has been lapsed 2 Q They're individuals?
3 for a short period of time or longer period of 3 A Yes
4 time, you might say something along the line of, 4 @ Arethey organizations, sometimes, as well?
5 "We really missed having you as part of our 5 A Sometimes. Mostly, it's individuals.
6 organization, and these are some of the things 6 Q Arethey business corporations?
7 we've done that you might be interested in. We 7 A Generally not.
8 request that you rejoin our efforts.” 8 @ How do you receive funds through the United Way?
9 Q Astothe telemarketing, in 2004, how ofien did 9 A Individuals designate the Wisconsin Right to Life
10 you use telemarketing to raise funds? 10 fund or the Veritas Soclety, as to where they want
11 A Again, | can't give you a specific number. 11 their gift to go.
12 Q Would it have been more than five times during the 12 Q And those are 501 C3 organizations?
13 year? 13 A Yes.
14 A Yes. 14 Q You mentioned one-on-one fund-raising. Did
15 Q More thanten times? 15 Wisconsin Right to Life receive funds in 2004, as
16 A Probably more than ten, yes. 16 a result of one-on-one fund-raising?
17 Q More than twenty? 17 A Yes.
18 A can't getthat specific. 18 Q Please describe how that works.
19 Q And would the difference in how you approach 19 A That's anindividual that you're not going to
20 mermbers and non-members be similar in what you 20 reach in any other way, they're not going to come
21 described in a direct mail context? 21 to an event or maybe they haven't had time to come
22 A Yes. 22 to one of your events, and you still want to be In
23 Q You mentioned also, grant proposals. Please 23 contact with them, so you either call them on the
24 describe what grant proposals you did in 20047 24 phone or you arrange for a luncheon, hreakfast
25 A Idon' know a specific number, but if we - f we 25 meeting, whatever.
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1 Q Are those major donors? 1 Q You mentioned, also, raising funds through
2 A Generally, yes. 2 providing brochures?
3 @Q Did you receive funds from major donors in 20047 3 A Yes.
4 A Yes. 4 Q Can you describe how that worked, in 20047
5 Q How much, roughly, did you receive? 5 A Of the brochures that we publish, ourselves, we
6 A |can't give you a specific number. 6 essentially promote them to our local chapters and
7 Q You mentioned product sales. Did you receive 7 to other affiliates of National Right to Life and
8 revenue from product sales, in 20047 8 charge a fee for them.
9 A Yes. 9 Q |Isee. Did you raise much money that way?
10 Q What products did you sell? 10 A No.
11 A We started a project to try to increase revenue 11 Q Okay. Inraising funds in all of these different
12 wherein we would purchase products that we thought | 12 ways in 2004, were you doing anything different
13 the general public might be interested in, and 13 from the ways that you had raised money in past
14 then we would sell them at a markup. 14 years, in general?
15 @ And how much of that did you do? 15 A We did hire the fundraiser, but that was not
16 A Notalot 16 something we haven't done in the past. We've done
17 @ Notalot. Did that represent only a small amount 17 that in the past, too.
18 of revenue? 18 Q And you're referring to June?
19 A Very small amount of revenue, 19 A June, yes.
20 Q You mentioned renting mailing lists. Did you do 20 Q Wwe'll getto herin a minute.
21 that in 20047 21 A June. | just can't remember her last name,
22 A Yes. 22 @ Can you think of anything else that was different,
23 Q Did that result in much revenue in 20047 23 in kind, from prior years?
24 A Yes. 24 A No.
25 Q Please describe how you did that in 20047 25 @Q Now, since you have brought me right back to where
139 141
1 A The process? 1 | want to go, you mentioned that WRTL did raise
2 Q Yes. 2 funds specifically to finance the three broadcast
3 A Essentially, we contact candidates who are 3 ads attached to the complaint, correct?
4 favorable to our posHtion, and we offer them the 4 A Yes.
5 rental of our mailing list at a market fee. 5 Q And you stated, | think, that you can't recall how
6 Q Does thatinclude federal candidates? 6 much money WRTL raised through those specific
7 A Yes, 7 efforts?
8 Q And you did that in 20047 8 A No.
9 A - Yes. 9 Q You noted that WRTL had done telemarketing as part
10 Q Did you rent any mailing list to an opponent of 10 of those efforts, correct?
11 Senator Feingold in 20047 11 A Yes.
12 A ldontrecall 12 Q Please describe that telemarketing.
13 Q You mentioned advertising. If I've understood it, 13 A Well, the telemarketing, we looked at the scripts.
14 you were referring to selling advertising space in 14 Q It was those three scripts?
15 your publications? Do ! have that right? 15 A Yes.
16 A In what context? 16 Q Did you think of anything else —
17 Q As away o raise money, in 20047 17 A No.
18 A No, we do nol do that. 1€ Q — that was used to raise funds for the ads
19 Q Didyou- 19 through tefemarketing?
20 A Within our own publications. 20 A |don recall
21 Q Youdidn'ido it thal way? 21 Q You stated that you may have done direct mail to
22 A No 22 raise funds for the three ads, correct?
23 Q So only through seiling ads to chapters or 23 A We may have, 1 don't recall anything specific.
24 like-minded organizations, like you described? 24 Q Okay, and you've hired — you mentioned that in
25 A Yes, 25 2004, you hired CDG Services?
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1 A Yes. 1 A Some, | believe, were Wisconsin corporations.
2 Q Someone named June? 2 Q Andsome were located outside Wisconsin?
3 A Yes 3 A Yes.
4 Q As afundraiser, correct? 4 Q Whatfund-raising technique did those donations
5 A Yes. 5 result from?
6§ Q Please describe what June did to raise money in 6 A From one-on-one.
7 2004 to finance the three ads? 7 Q Inevery case?
8 A June contacted individuals and asked them to 8 A !believe so, yes.
2 donate money to the broadcast of the ads. 9 Q One-on-one by you?
10 Q What list or lists did she use? 10 A No. By .June,
11 A She used her own lists. 11 Q |see. Did you, yourself, generate any funds for
12 Q Those were lists provided by CDG Services? 12 the ads in that way?
13 A I'm not sure. | believe she had some resources, 13 A I'masking for money all the time, and to parse
14 some resource list that she used. 14 that out, | really don't recall, specifically.
15 Q You're not sure? 15 Q How much money did you raise from business
16 A I'm not sure where they came from, no. 16 corporations to finance the ads?
17 Q So you did not provide her with a list of 17 A Idon* recall, specifically.
18 potential Wisconsin donors? 18 Q Wasita large number?
19 A No. 19 A Define large.
20 Q Did she work from Wisconsin, or elsewhere? 20 Q More than $10,000, total?
21 A She worked -- | believe she lives in Colorado. 21 A Yes,
22 Q Was her list a national list? 22 Q Was it more than 50,000, total?
23 A Yes. 23 A Probably, yes.
24 Q How much money did she raise for the project? 24 Q More than 100,000, total?
25 A Ildon't recall. 25 A I'mnot sure,
143 145
1 Q Did she do anything else 1o raise money for the 1 Q Could it have been more than 200,0007?
2 project, other than making those calis? 2 A [I'mnotsure.
3 A No. 3 Q Okay. Did Wisconsin Right to Life mention the
4 Q How much time did she spend working on the 4 fillbuster project in its general fund-raising
5 project? 5 activity during 20047
6 A ldon'tknow. 6 A We mentioned It in the telemarketing scripts.
7 Q Wasitone month? 7 Q [I'mspeaking now about the different ways you
B A ldon'trecall 8 described that you raised money, in general, like
9 Q Did you receive money to finance the filibuster 9 direct mail, telemarketing, that were not designed
10 project, in 2004, from any national non-profit 10 specifically to raise funds for the filibuster
11 group? 11 project, but general operating funds for Wisconsin
12 A Notthat| recall. 12 Right to Life.
13 Q Did you receive money from any business 13 A it's possible that It was mentioned in direct
14 corporation to finance the three ads? 14 mail.
15 A Yes. 15 Q Can you think of any other, more general types of
16 Q Please describe that, 16 appeals that may have included reference to the
17 A They were business corporations. 17 filbuster issue in 20047
18 Q How many business corporatlons dunated o finance |18 A No, | don't recall.
19 the three ads? 19 MR. SUMMERS: Okay. I'd like to mark
20 A 1don'trecall, specifically. 20 ancther exhibit.
21 Q Was it more than five? 21 {Exhibit No. 22 was marked.)
22 A 1would say it's more than five, ves. 22 BY MR, SUMMERS:
23 Q More thanten? 23 Q Please take a look at this, and I'll ask you if
24 A 1don'tthink so. 24 this is the IRS Form 990, for Wisconsin Right to
26 Q Were they Wisconsin corporations? 25 Life for the year 20047
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1 A Yes. 1 A ldon'trecall

2 Q Okay. All right. You've indicated that — strike 2 Q Do you know if that one was in response to a

3 that. I'd like to mark another one. 3 solicitation for the filibuster project in 20047

4 {Exhibit No. 23 was marked.) 4 A ldon'tknow.

5 BY MR. SUMMERS: 5 Q Okay. Do you know if it was made for the purpose

6 Q Please take a lock at Exhibit 23. 6 of financing the three ads attached to the

7 A Yes. 7 complaint?

8 Q Isthis a list of corporate contributions to WRTL 8 A ldon't know.

] during the year 20047 g Q OnPage 5, the next one, about five from the top,
10 A Corporate contributions to the general fund, yes. |10 there's another $50,000 one dated September 9,
11 Q Were there any other funds that received corporate 11 2004. Do you see that?

12 contributions to WRTL, in 2004, besides the 12 A Yes.
13 general fund? 13 Q And| have -- Il have the same questions about
14 A Yes, the education fund, the Veritas Society. 14 each of these. Was that from a business
15 Q Any others? 15 corporation?
1% A No. 16 A Idon't know.
17 Q The education fund and the Veritas Society are 17 Q Okay. Why don't | identify the rest, and then we
18 both 501 C3 funds, correct? 18 can talk about them together. Also, on Page 5,
19 A Yes. 19 about 15 entries from the top, there's a $10,000
20 Q So to your knowledge, the list that's been marked 20 one listed for September 14. Do you see that?
21 as Exhibit 23 is a complete list of corporate 21 A Yes.
22 donations to WRTL, in 20047 22 Q Andthen about ten entties from the bottom of Page
23 A Yes. 23 5, there's a $20,000 one dated October 25. Do you
24 Q Were any of the payments on this list made in 24 see that?
25 exchange for any benefit to the donor, like 25 A Yes.
147 149

1 advertising space or a free book or anything of 1 Q And then three entries from the bottom, there's a

2 that nature? 2 $10,000 one dated November 6, 2004. Do you see

3 A No 3 that?

4 Q And this list includes both business corporations 4 A Yes.

5 and non-profit corporations, correct? 5 Q And finally, on Page 6, about 15 or 20 entries

6 A Yes. 6 from the top, there's one for $140,000, dated

7 Q How much of the funds described here came from 7 November 3. Do you see that?

8 business corporations? 8 A Yes.

9 A |dont know the specific number. | would guess 9 Q Was that from a business corporation?

10 - that it's the vast majority. 10 A Idon't know,

11 Q This list would include the donations you've 11 Q All right, so now, I've identified six entries —

12 described that June produced from business 12 six large donations. You're saying you're not

13 corporations, comrect? 13 sure where any of those are from?

14 A Yes. | would expect it would, yes. 14 A That's correct.

15 Q I'd like to ask about a few specific ones, six, 15 Q And you're not sure whether they're from business
16 | believe. The first one is on Page 4, and it's 16 corporations or non-profil corporations?

17 one - it's about ten entries from the top. 's 17 A That's correct.

18 the $50,000 one, daled, | believe, July 15, 2004. 18 Q Allright. Do you know if any aro from tho eame

19 Do you see that? 19 donor?

20 A [ldo. 20 A ldon'tknow.

21 Q s that one from a business corporation? 21 Q Solet me focus on the last one, on Page 6. Now,
22 A 1don't know, specificaliy. 22 this is a $140,000 donation. i I'm doing my math
23 Q There's not a way for you to tell from this list? 23 right, that's about one-tenth of Wisconsin Right
24 A No. 24 to Life's total revenue for 2004, because if we

25 Q And youdon't recall? 25 inok at Exhibit 22, which is the IRS Form 990,
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1 | believe the revenue listed there is about -- is 1 BY MR. SUMMERS:
2 less than $1.4 million for the year 20047 2 Q And you'l follow your counsel's advice?
3 A Yes. 3 A Yes.
4 Q Sothis donation from November 2004 is more than 4 MR. SUMMERS: Okay. Maybe thisis a
5 10% of the total revenue, but your testimony is 5 good place for a break.
6 that you can’t recall where it came from? 6 (Short recess.)
7 A It came from a business corporation, most likety. 7 BY MR. SUMMERS:
8 Q Most likely, it did come from a business 8 Q Ms. Lyons, | just want to clarify a couple of
9 corporation? 9 things to make sure 1 understand comrectly what we
10 A Yes. 10 said about a couple of issues. We discussed the
11 Q Do you know which one? 11 pro life voter guides of WRTL, correct?
12 MR. BOPP: | object, if your question is 12 A Correct.
13 asking for the identification or the identity of 13 Q And the voter guides that WRTL did in 2004, do |
14 any donor. 14 understand correctly that those guides, at least
15 BY MR. SUMMERS: 15 some of them, did specifically oppose Senator
16 Q lunderstand. Right now, I'm just asking if she 16 Feingold's election?
17 knows which one? 17 A No.
18 A I'm notcertain. 18 Q No?
19 Q And now, speaking again about all six donations 19 A Oh, okay. There are two types of voter guides.
20 that we've looked at, were any donations made for 20 Q Right.
21 the purpose of financing the three adverlisements 21 A The ones where it specifically requested that
22 attached to the complaint? 22 people vote for his opponent were express
23 A It's possible some of them were, yes. 23 advocacy, and they were paid for by the PAC, and
24 Q Is it possible all of them were? 24 then some of the voter information was just simply
25 A No, it's nol possible all of them were, 25 comparison of candidate positions.
161 163
1 Q Isit possible that half of this money was - 1 Q And that would have been financed not by the PAC,
2 A Thatican't tell you. 2 but by the general fund?
3 Q Asto any of the other five, not the largest ones, 3 A Yes.
4 but the others, is it similarly likely that those 4 Q Butthe PAC guides did oppose his candidacy?
5 came from business corporations? 5 A Yes.
6 A [isayit's likely, yes. 6 Q And one other question on our fundraiser, June.
7 Q It'slikely that all six did? 7 We've discussed what she was able to raise. Is it
g8 A It's likely, yes, but I'm not positive. 8 the case that she raised money not just from
9 Q 1understand. One more on that. | understand 9 business corporations, but also, from non-profits
10 you're telling me what you remember. I'm just 10 and individuals?
11 trying to make sure I've got everything that you 11 A I'm really not sure.
12 remember. Do you know that any of the six 12 Q Isit possible that she —
13 donations we've identified here were for any other 13 A Ht's possible, yes.
14 purpose, other than financing the three ads 14 Q Butit's also possible that she raised funds only
15 aftached to the complaint? 15 from that group of business corporations?
16 A It's probable that they were for another different 16 A Correct
17 prolect, yes. 17 Q Okay. | want to talk, | think, in wrapping up,
18 Q It's probable. What project is that? 18 about the PAC funding, and first, the lund-raising
19 A We were asking for funds in 2004 to get out voter 19 of WRTL's PAC in 2004, what specific activities
20 information. 20 did the PAC do to raise money in 20047
21 Q Voter - please describe what voter information 21 A It's likely that we did telemarketing, and It's
22 you're referring to. 22 likely we did some direct mait.
23 MR. BOPP: | object. That invclves 23 Q Anything else?
24 historical or future planned advocacy, and 24 A No.
25 instruct her not to answer. 25 (Q Did WRTL do anything different in the 2004
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1 election cycle to raise money for the PAC, 1 A It's become more difficult every election cycle to
2 different from what it had done in 2002 or 2000 2 raise PAC funds.
3 cycles? 3 Q Whyisthat?
4 A No. 4 A My impression is that it's several things. It's
5 Q The same basic methods? 5 first that people don't like to give money to
6 A Yes. 6 PACs. They would rather give to issues. The
7 Q Did WRTL's PAC make any efiort to raise funds 7 second is that the limitations are very strict,
8 specifically to run the three ads attached 1o the 8 and so a donor's limits force them to divide their
9 complaint? 9 funds between - their PAC funds between too many
10 A No. 10 different entities/candidates, and generally, they
11 Q Does WRTL have copies of any of the solicitations 11 don't have enough left over for an organization
12 the PAC used in 20047 12 like ours. | would say those are probably the two
13 A I's possible. 13 main things.
14 Q. Allright. I'd iike you {o 1ake a look al your 14 Q Are you aware of anything that's different in the
15 affidavit, which has been marked as Exhibit 3. 15 2004 cycle, from say, 2002 or 2000, atong those
16 A You really like that exhibit, don'i you? It's 16 lines?
17 getting buried in the pile. 17 Al was just harder to raise money.
18 Q Okay. Please look at Paragraph 10. Okay. In 18 Q But no particular thing, other than what you
19 Paragraph 10 of your affidavit, you state that the 19 described?
20 PAC intended 1o raise about $71,000 in the 20 A Just whatl described.
21 2003-2004 cycle, comrect? 21 Q if you look at the 2004 year-end report, which
22 A Yes. 22 | think would be Exhibit 21, the same page,
23 Q Okay. Now, in looking at the two year-end PAC 23 | believe it reflects that PAC ended the year 2004
24 reports that we marked earlier, the ones that 24 with a littte over $12,800 cash in hand, is that
25 applied to 2003 and 2004, if you add the total 25 correct?
155 157
1 amount raised, | believe it's something like 1 A Yes.
2 %$16,500. You can look if you wish, at the 2 Q Now, if you look back at your affidavit, Exhibit
3 exhibit, but I'l ask you if you have any reason 3 3, in Paragraph 14, that paragraph says that WRTL
4 to doubt that. 4 planned to spend the PAC money it had at that
5 A Isthat21? 5 time, which was 14,000 or so, in the election,
6 Q Yes,|thinkitwould be. 19 and 21, | think. It 6 correct?
7 probably would be on the second page of each of 7 A Yes. We had planned to use it.
8 those exhibits. | think there wouid be a listing 8 Q Okay, so why did the PAC not spend most of that
9 of funds raised year-to-date, and since those are 9 money in 20047
10 the final reports, | think if you add them 10 A Ildon't—I1dont know. | could guess, but |
11 logether. Can we agree it's less than $17,000, 11 shouldn't do that.
12 total? 12 Q Did you ever consider using the PAC funds that
13 A Yes. 13 were left in the account in the second half of
14 Q Okay. And in the second haif of 2004, | believe 14 2004 to run the three ads atiached to the
15 that the PAC raised actually less than $3,200. 15 complaint, using that specific money to do #t?
16 That's not fully reflected on those statements, 1% A No.
17 but do you have any reason to doubt that that's 17 Q And is that for the reasons that you described
18 correct? 18 carlicr, oo far ac tha PAC being for exprece
19 A What| see in the reports Is what we did. 19 advocacy?
20 Q Allright. Why did the PAC raise so much less 20 A Correct.
21 than it had planned to in the 2004 cycle? 21 Q Any other reasons?
22 A Because lt's very, very difficult to raise PAC 22 A No.
23 funds. 23 Q Who would know why the PAC didn't spend most of
24 Q Was there any particular problem during that cycle 24 the money that it had in the last part of 20047
25 that made it hard for the PAC to raise funds? 25 A Noone would.
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1 Q Noonewould. Susan Armacost would not know? 1 whole process of how elected officials govem?
2 A No 2 A Yes.
3 Q Now, Paragraph 8 of your affidavit, Exhibit 3, 3 Q Paragraph 8 also says, in your exhibit, that some
4 says that some people don't want to give to a fund 4 people don't iike disclosing their information,
] that's labeled, quote, palitical, unguote, 5 correct?
B correct? 6 A Yes.
7 A Yes. 7 Q Butyou stated that you can't recall any specific
8 Q Did any donor or potential donor to the PAC 8 donor expressing that to you, in 2004?
9 express that to you, in 20047 9 A 1don't know what year it was.
10 A Idon't remember if it was specifically 2004, but 10 Q Butyou've described the kinds of things people
11 donors have stated that, 11 have said?
12 Q Can you give me an example, without naming the 12 A Correct.
13 donor, of an occasion and what the doner said? 13 Q Butyou can't recall a specific one in 20047
14 A You would call a donor and you'd ask for a gift 14 A Correct,
15 for the Political Action Committee, and they would 15 Q Also, in Paragraph 8, you refer to the PAC's
16 say that sometimes they didn't like the candidate 16 members, correct?
17 that it might be used for. Sometimes they would 17 A What line is that on? Down at the bottom. Okay.
18 state that because they were someone with name 18 Q Yes.
19 recognition in the community, they did not want to 19 A Yes.
20 appear on the contribution list that would be 20 Q How many members were there for the PAC in 20047
21 publicized. Those are typical responses you get. 21 A |don't remember.
22 Q Can you think of any others? 22 Q Wasit hundreds?
23 A They've reached their contribution limits. 23 A Yes.
24 Q Under the federal election rules? 24 Q Was itthousands?
25 A CorrecL 25 A Yes, according to the FEC definition, yes.
159 161
1 Q Any others that you can think of? 1 Q Was it more than 5,0007
2 A No. Those are pretty much it. 2 A Probably, yes.
3 Q Now, [ want to focus just for a minute on the word 3 Q More than 10,0007
4 "political.” Would you agree that much of what 4 A Probably, yes.
5 Wisconsin Right to Life does, in general, could be 5 Q Ihave to keep going. More than 20,0007
6 considered political, in a sense? 6 A Thenildon'tknow.
7 A There are some that interpret it that way. 7 Q Did WRTL do anything in 2004 to increase the
8 Q How would you describe your aclivities as 8 number of those members?
g Wisconsin Right to Life, not the PAC, but the 9 A Yes.
10 group, the 501 C4? 10 Q Whatdid it do?
11 A Well, the 501 C4 is more focused on legislative 11 A Prospecting.
12 matters, chapter development. 12 Q Please describe that, generally?
13 Q Would you agree that legislative activilies have a 13 A Usually rental or purchase of lists of individuals
14 political component? 14 that had the potential of becoming members and
15 A Notin the strict sense, no. 15 then usually through telemarketing, calling them,
16 Q Well, how do you understand political, in the 16 asking them to become members.
17 strict sense? 17 Q Anything else?
18 A In the strict sense, political refers to express 18 A 1's possible we Jid some direct mail, but | don't
19 advocacy. 19 recall, specifically.
20 Q Sowhen you think political, you're thinking of 20 Q Were those things that the PAC did in prior
21 explicitly partisan aclivity, rather than general 21 cycles, as well, to raise ~ to increase the
22 govemment-related advocacy? 22 number of members?
23 A Yes. 23 A Those were not PAC projects. Those were Wisconsin
24 Q Do you think some people use the word "political” 24 Right to Life projects.
25 to describe the whole process of government — the 25 Q My mistake. Were those things that Wisconsin
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162 164
1 Right to Life did in prior election cycles to 1 STATE OF "’;”SSSC ONSIN )
2 increase the number of members for PAC purposes? 2 COUNTY OF MILWAUKEE )
3 A Yes.
4 Q Sodid Wisconsin Right to Life do anything 3
5 different in 2004, from what it had done in prior 5 . JANE M. JONES. a Certified Reallime
6 years? 6 Reporter, Registered Merit Reporler and Notary Public
7 A No 7 inand for the State of Wisconsin, do hereby certify
" - ; : ; 8 that the above deposilion of BARBARA LYONS was recorded
Wisconsin Right to Life consider making an
8 Q Dld. . iscon g ! 9 any 9 by me on May 18, 2006, and reduced to writing under my
9 additional efforts to increase the number of 10 personai direction.
10 members beyond the normat, in 2004, o increase 11 | further certify that | am not a
11 the number of members? 12 relative or employee or atiorney or counsel of any of
. s . 13 the parlies, or a relative or employee of such attorney
12 A The ans:wer is yes, but we're limited by lists that 14 or counsel, or financially interested directly or
13 are available to us. 15 indirectly in this action.
14 Q What did you consider doing that you didn'i end up 16 In witness whereof | have hereunder set
15 doing 10 increase the number of members? 17 my hand and .aﬂ‘lxed my seal of office at Milwaukee,
— . 18 Wisconsin, this 19th day of May, 2006.
16 A Finding more lists. 19
17 Q And what's the limit on that? 20
18 A We can't find any more lists that are sultable to 21
Notary Public
19 OUr purposes.
" . 2 | fi te of Wi i
20 Q Is thal because you believe they don't exist or 2 nand for the State of Wisconsin
21 that they cost more money to find, or some other 23
22 reason? 04
23 A H'sboth. My Commission Expires: January 04, 2009
24 Q Itsboth? 25
25 A Um-hum.
163 165
: ISCO
1 MR. SUMMERS: Okay. |think I'm 1 STATE OF V;ISSSC NSIN )
2 finished. 2 COUNTY OF MILWAUKEE )
3 MR. BOPP: Good. | have no questions. 3
4 We would like 1o sign. ' 4 I, BARBARA LYONS, do hereby cerlify that
5 MR. SUMMERS: On the record, we, the 5 I have read the foregoing transcript of proceedings,
c taining the original exhibits from 6 1aken on May 18, 2006, at Brown & Jones Reporling,
5  FEC.arerelainngihe ong 7 Inc., 312 East Wisconsin Avenue, Mitwaukee,
7 loday's deposition. 8 Wisconsin, and the same is true and correct, except for
8 (Proceedings concluded at 3:54 p.m.) 9 the list of corrections noted on the annexed page.
10
9 11 Dated at
10 12  this day of . 2006.
11 13
14
12 15
13 16 BARBARA LYONS
14 17
15 18 Subscribed and swom to before me
this day of 2006
16 19
17
8 20
18 21
20 Notary Public
22
21
22 23
23 My Commission Expires:
24
24
25 25
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BARBARA LYONS, 05/18/2006 164

STATE OF WISCONSIN )
} SS:
COUNTY OF MILWAUKEE )

I, JANE M. JONES, a Certified Realtime
Reporter, Registered Merit Reporter and Notary Public
in and for the State of Wisconsin, do hereby certify
that the above deposition of BARBARA LYONS was recorded
by me on May 18, 2006, and reduced to writing under my
personal direction.

I further certify that I am not a
relative or employee or attorney or counsel of any of
the parties, or a relative or employee of such attorney
or counsel, or financially interested directly or
indirectly in this action,

In witness whereof I have hereunder set
my hand and affixed my seal of office at Milwaukee,

Wisconsin, this 19th day of May, 2006.

G -

Notary Public
In and for the State of Wisconsin

My Commission Expires: January 04, 2009

BROWN & JONES REPORTING, INC.
414-224-9533
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1 STATE OF WISCONSIN )
2 COUNTY OF MILWAUKEE % >
3
4 I, BARBARA LYONS, do hereby certify that
5 | have read the foregoing transcript of proceedings,
6 taken on May 18, 2006, at Brown & Jones Reporting,
7 Inc., 312 East Wisconsin Avenue, Milwaukee,
8 Wisconsin, and the same is true and correct, except for
g the list of corrections noted on the annexed page.
10

11 Dated at m\iﬂw@%ﬁr
12 this Zﬂ'hé day of v rN i mw‘# 2006.

U AL

13
14
15
16 BARBARA LYON
17
18 Subscribed and sworn%ore me

this_z & day of / 2006
19
20
e . 0 :
s MKl

%taﬁ}‘ipﬁb: ic
22 -
23

My Commission Expires:
24 id fhyu¢yta~¢&4cf'

i )
25

BROWN & JONES REPORTING, INC.
414-224-9533
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1 CORRECTIONS

Page 113, Line 18 should read "our for-profit"

Page 137, line 10: should read "Education Fund"

Bow N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BROWN & JONES REPORTING, INC.
414-224-9533
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC,,

Plaintiff, No. 1:04cv01260 (DBS, RWR, RJL)

(Three-Judge Court)

FEC EXHIBIT 4
FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
Washington, DC 20463

Defendant.

and
SEN. JOHN MCCAIN, et. al.,

Intervenor-Defendants.
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DEFENDANT FEDERAL ELECTION COMMISSION’S EXHIBIT 4
SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC

=
f—3 @ -
Plaintiff, < 30
= oA
S oMb
-VS§- = ogE=c
> =Enhol b
RRYT:)
FEDERAL ELECTION COMMISSION, U "'r;_:_g:;:;.
® = g
w -=
Defendant, -

and Case No. 04-1260

(DBS, RWR, RJL)
SEN. JOHN McCAIN, et al.,

Intervening
Defendants.

B R T T i L I R e e e e e L T

Examination of SUSAN ARMACOST, taken at
the instance of the Defendant, under and pursuant to
Rules 26 and 30(b) (6) of the federal Rules of Civil
Procedure, before JANE M. JONES, a Certified Realtime
Reporter, Registered Merit Reporter and Notary Public in
and for the State of Wisconsin, at Brown & Jones
Repofting, Inc., 312 East Wisconsin Avenue, Milwaukee,

Wisconsin, on June 8, 2006, commencing at 8:11 a.m. and

concluding at 2:26 p.m.
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1 APPEARANCES
2 1 MR. STANSBURY: Thal's belter. Thanks.
BOPP, COLESON & BOSTROM, by
3 MR.JEFFREY P, GALLANT. 2 EXAMINATION
1 South 6th Sireel, .
4 Terre Haule. indiana 47807-3510, 3 BYMR.DEELEY:
5 appeared on behalf of the Plaintiff. 4 Q Have you been deposed belore?
FEDERAL ELECTION COMMISSION, by A No. Thisis the first tl .
6 MR. KEVIN DEELEY, 5 °. This s ihe Hirst time
999 E Sireel. N.W., 6 Q well, lel me Lell you a liltle bit about how It
7 Washingion, D.C. 20463,
8 appearad on behalf of the Delendant. 7 works, | will ask you questions. Your answers
WILMER, CUTLER., PICKERING, HALE AND DORR, LLP, by 8 wlll be recorded by Ms. Jones, the court reporler
9 MR. SHANE STANSBURY,
MS, SHOSHANA GILLERS, 9 al the end of the table. You need to answer
10 399 Park Avenue,
New York, New York 10022, 10 orally in giving your answers. She won't be abie
11 appesarad telephonically on behalf of the Intervening
Defendants. 11 to record a nod or a shake of your head. If you
12
12 need a break al any time, jusl let me know. As
13 13 you can see, there's water here. If you need a
14 , INDEX 14 bathroem break, whatever, please jusl lel me know.
15 Examination By: ' Fage 15 If we're in the middle of the queslion
16 ::; %'i;;“r: 1244 16 and you need a break, lel me know, we'll finish
17 17 the question, and we'l Lalk about taking a break.
18 Exhibits: 0 18 If you give an answer at soms point, and then
19 No.1- Job Dascriplion Of Susan Armacosl.......... 7 19 later on, you realize that il was incomplete or
No. 2 - Bylaws Cf Wisconsin Right to Life, Inc.,
20 Revised, April 7. 2006.................... 18 20 you should have added & clarification, please just
No. 3 - Documenl Tilled, "Renew Your Membership=... 34
21 No.4 - WRL General Fund Reqular Donor 40055a08.... 39 21 lel me know when it's on your mind. 1'd be happy
No. 5 - Federal PAC 2004 Budgel...........cc......t 81
22 No.&- Wisconsin Right lo Life Aclion 22 to do lhal, whenevaer it occurs to you. Can we
Plan/Timeline............................0. 124
23 No.7- FEC Form 3X, Reporl Of Raceipls And 23 Jusl go off the record for one second?
Disbursements...........c..ccoceenne 125
24 24 {Discussion off the record.)
25 25 BY MR. DEELEY:
3
1 TRANSCRIPT OF PROCEEDINGS 1 Q Back on the record. With the preliminaries out of
2 SUSAN ARMACOST, called as a wilness 2 the way, could you please jusl statea your name
3 herein, having been first duly sworn on path, was 3 again for the record?
4 examined and testified as lollows: 4 A Susen Armacost.
5 MR. DEELEY: Good morning. My name is 5 Q And how do you spell 1t?
6 Kevin Deeley. I'm counsel for the Federal 6 A 5-U-5-A-N, A-R-M-A-C-0-5-T.
7 Election Commission. I'll be laking your 7 1Q Thank you. Whal's your address?
8 deposilion this morning, Could other counsel 8 A Home or work?
2] please introduce themselves? 9 Q Home, please.
10 MR, GALLANT: My name is Jeif Gallanl. 10 A 8035 West Manor Circle, Mliwauvkae, Wisconsin,
11 with Bopp, Coleson & Boslrom, representing 1 532213.
12 Ms. Armecost. 12 Q Where do you work?
13 MR. STANSBURY: This is Shane Slansbury 13 A Wisconsin Right to Life.
14 on the phone, from Wilmer, Culler, Pickering, Hale 14 Q And whal is your position there?
15 & Dorr, for the Interveners. 15 A | am Legisiativa/PAC Director.
16 MR_ DEELEY: And Shane, lor your 16 Q And do you ordinarlly pul a slash belween
17 information, our court reporter today is Ms. Jana 17 Legislative and PAC?
18 Jones. 18 A Yes.
19 MR. STANSBURY' Thenks, Can | just make 19 Q And can you dascribe what your position enteils?
20 one requesi? 20 A Carrylng out sctivities reparding lobbying, and In
21 MR. DEELEY: Sure. 21 the PAC portion, carrying out election-ralated
22 MR. STANSBURY: Jtelf, | have a little 22 activities.
23 bit of trouble hearing you. 1 don't know i 23 And for the lobbying portion, at whal level of
24 you're farther away from the phone or not? 24 government do you lobby?
25 MR, GALLANT: Is thet bettar? 25 A Stota, most of the time. Sometimes the faderal.
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1 Q And for the PAC activities, what types of offices 1 A |can't state anything, in particular.
2 are you involved with? 2 Q Are you familiar wilh requests for documents that
3 A State legislative races, U.S. House, U.S. Senate, 3 the defendants in this case have served upon
4 President, Governor, Attorney General of the 4 Wisconsin Right to Life?
5 state, Lieutenant Governor of the state. 5 A [don't directly know what they are.
6 Q How long have you been at Wisconsin Rightto Life? | 6 Q Did you assist in gathering documents in response
7 A 19years. 7 to any of those requests for documents?
8 Q And how long have you been in your current 8 A Idon't believe | had a direct role in gathering
9 position? 9 the documents.
10 A 19years. 10 Q Did you have an indirect role?
11 Q And during that whole time, did you have both 11 A | knew that it was occurring.
12 legislative and PAC responsibilities? 12 Q Are you familiar with the ways in which Wisconsin
13 A Yes. 13 Right to Life does fund-raising?
14 Q Have you held any additional positions with the 14 A ldon't handle fund-raising.
15 Wisconsin Right to Life, in addition to that role? 15 Q But are you familiar with the way that Wisconsin
16 A No. 16 Right to Life does handle fund-raising?
17 Q Have you ever been a board member? 17 A Not directly.
18 A No. 18 Q Butyouare—
19 Q Have you ever been a chapter president of a local 19 A lknow that it's done, but | have no role in
20 affiliate? 20 fund-raising.
21 A No. 21 Q lunderstand. And how are you familiar with it if
22 MR. DEELEY: I'd like to have marked for |22 you don't have a role in actually doing it
23 identification, Exhibit No. 1, please. 23 yourself?
24 {Exhibit No. 1 was marked.) 24 A Because | work with the people that do da it, and
25 BY MR. DEELEY: 25 | know that they do it. That's my involvement.
7 9
1 Q Il hand you the copy that's been marked as an 1 Q [|understand. Who at Wisconsin Right to Life does
2 exhibit and ask you to please review it and let me 2 do fund-raising?
3 know when you're finished. 3 A OurDevelopment Department.
4 A I'mdone. 4 Q And who is in that department?
5 Q Are you familiar with what's been marked as 5 A It would be headed by our development director,
6 Exhibit No. 1?7 6 Mary Phillips.
7 A lam, 7 Q Andthen who else is in the department?
8 Q Andwhatisit? 8 A She has two assistants, Betty Volmer and Shelly -
9 A My job description. 9 Dooeyma.
10 Q And is this consistent with your understanding of 10 Q Could you spell those two last names?
11 your job description? 11 A Sure. Voimer is V-O-L-M-E-R, and Dooeyma is
12 A Yes. 12 D-0-0-E-Y-M-A,
13 Q Andisit, in fact, an accurate summary of your 13 Q And do they have additional responsibilities in
14 work? 14 addition to development?
15 A Yes, 15 A I'm unaware of other responsibllities they may
16 Q Can you generally describe which activities you 16 have.
17 undertake that occupy the majority of your time? 17 Q And do you have an understanding as to how they
18 A I'mnot sure | understand. You're tatking about 18 raise funds, what techniques they use?
19 activities from this list? 19 A Very generally.
20 Q Orjust in general that you do in your job? 20 Q Whnat are those?
21 A Probably legislative would be the majority of 21 A Direct mail, phone solicitation.
22 time. 22 Q Are you familiar with any others?
23 Q And among your PAC responsibilities, are there 23 A Not directly.
24 some things that you do with more frequency than 24 Q Do you have an understanding as to whether they
25 others? 25 raise funds through e-mail solicitations?
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10 12
1 A ldon't know, 1 Q lunderstand. Do you, in some circumstances, rent
2 Q Do you have an understanding as to whether they 2 e-mail lists to endorsed candidates?
3 raise funds through — well, let me back up. When 3 A No
4 you say phone solicitation, do you mean phone 4 Q Do you in some circumstances give e-mail lists to
5 solicitations by the three people in the 5 endorsed candidates?
6 Development Depariment? 8 A No.
7 A No. 7 Q Andwhyis that?
8 Q Okay. What do you mean? 8 A Idon'tknow.
9 A Atelemarketing firm. 9 Q Do you have an understanding as to whether
10 Q And the three people in the Development Department | 10 Wisconsin Right to Life hosts any events at which
11 oversee the work of the telemarketing firm? 11 funds are raised for Wisconsin Right to Life?
12 A 1don'tknow how it works because I'm not in that 12 A Yes.
13 department. 13 Q And does Wisconsin Right to Life host events at
14 Q Do you have an understanding as to how much 14 which it raises funds for Wisconsin Right to Life?
15 wisconsin Right to Life pays the telemarketing 15 A Yes.
16 firm? 16 Q And can you describe those events a little bit?
17 A No. 17 A We have a dinner every year in Milwaukee, we
18 Q in addition to the telemarketing firm, do you have 18 have — our chapters have various events
19 an understanding as to whether the staff people in 19 throughout the state. Many of them have dinners.
20 the Development Department also make phone 20 Q Do the chapter events raise funds for a chapter or
21 solicitations for funds? 21 for Wisconsin Right to Life?
22 A idon'tknow. 22 A Their local chapter.
23 Q Do you have an understanding as to whether the 23 Q For Wisconsin Right to Life, specifically, are
24 staff in the Development Depariment make appeals 24 there any other in-person fund-raising events
25 in person with prospective donors for funds? 25 besides the annual dinner?
1 13
1 A ldon'tknow. 1 A OurVeritas Society events.
2 Q Do you have an understanding as to whether 2 Q Can you describe those, please?
3 Wisconsin Right to Life rents out e-mail lists — 3 A There are numbers of them every year, throughout
4 I mean, mailing lists for profit? 4 the state, attended by individuals who want to
5 A candidates that are endorsed may rent our lists. 5 support our Veritas Society program,
6 Q Anddoyou make a profit from that rental? 6 Q Whatis that program?
7 A Yes. 7 A It's atelevision campaign.
8 Q And doyou have any role in that process, the 8 Q And canyou describe briefly what the television
9 rental of the lists to the candidates? 9 campaign is?
10 A Qur department would handle that. 10 A Running television ads or television spots.
11 Q Which department? 11 They're not ads. They're spots. Educational
12 A The Legislative Department. The Legis!ative/PAC 12 spots.
13 Department, excuse me. 13 Q And by educational spots, can you explain a little
14 Q And do you rent anything else to candidates other 14 bit what that is, like how long?
15 than mailing lists? 15 A |don'tknow how long they are. | don't work in
16 A Occasionally, phone lists. 16 that area. | don't know the specifics of how
17 Q Under what circumstances do you rent phone lists? 17 they‘re put together.
18 A [Ifthey request it and they're endorsed and they 18 Q Do you know roughly how long they are?
19 abide by our contract. 19 A Perhaps a minute.
20 Q What are the principal terms of that contract? 20 Q And they're paid to be placed on TV?
21 A They must pay falr market value, not sell or give 21 A Yes.
22 the list. There are a number of points on the 22 Q Andis there a threshold contribution amount to be
23 contract that | can't say because | can't remember 23 a Veritas Society member?
24 everything that's on the contract, but those are 24 A |don'tknow.
25 the major points. 25 Q Atthe Wisconsin Right to Life annual dinner, is
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14 16
1 there a minimum required contribution to attend 1 Q Do you have an underslanding as to whether it is
2 that dinner? 2 done?
3 A The dinner has a cost to come. It's the same for 3 A I'mnotcertain,
4 everybody. 4 Q Did Wisconsin Right to Life, in fact, hold a
5§ Q Whatisthat? 5 fund-raising dinner in 20047
6 A |don't specifically recall what it is. 6 A Ourannual dinner?
7 Q Approximalely? 7 Q Yes
8 A Perhaps $60. 8 A Yes.
8 Q And approximately how many Veritas Society events 9 Q And do you have an understanding as to whether the
10 are there per year, just roughly? 10 other ways that Wisconsin Right to Life raises
11 A I'm not sure. 1 money was any different in 2004 than in other
12 Q Did Wisconsin Right to Life rent mailing lists to 12 years?
13 any candidates in 20047 13 A ldon't know.
14 A Yes. 14 Q Have you ever seen a planning document for
15 Q Which ones? 15 fund-raising for Wisconsin Right to Life in 20047
16 A I'm not prepared to say that because there were 16 A |don'trecall.
17 numbers of them, and | really don't know, offhand. |17 Q Are you aware of whether Wisconsin Right to Life
18 Q Okay. Did Wisconsin — can you eslimate, roughly, 18 has a general policy about solicitations for
19 how many candidates there were? 19 money?
20 A No. 20 A Could you be a little more specific?
21 Q Not even a ballpark figure? 21 Q [I'mjust asking if you know whether Wiscansin
22 A No. | would have to look at the list. We have 22 Right to Life has just a general solicitation
23 many state candidates, as well as federal 23 policy?
24 candidates. 24 A For whom? Whom would it cover?
25 Q Approximately how many candidates did Wisconsin 25 Q Anyone that raises money on behalf of Wisconsin
15 17
1 Right to Life endorse in 20047 1 Right to Life?
2 A lcan't say for sure. 2 A |don't know directly that we do.
3 Q Approximately? 3 Q Are you familiar with it indirectly, whether
4 A | would be guessing. 4 Wisconsin Right to Life does?
5 Q That'sokay. You can guess. 5 A ldontknow.
6 A |don't know. 6 Q Do you have an understanding as to what Wisconsin
7 Q Did Wisconsin Right to Life rent mailing lists to 7 Right to Life's average annual budget is?
8 any candidates for U.S. Senate in 20047 28 A No.
9 A |believe so, yes. 9 Q Are you familiar with any contributions that
10 Q Which ones? 10 Wisconsin Right to Life has received in amounts of
11 A I'm not certain of ali three. We had three 11 $10,000 or over?
12 candidates that were endorsed, and | don't know 12 A No.
13 whether ali three of them wished te rent the 13 Q Do you have an understanding as to whether
14 mailing iist. 14 Wisconsin Right to Life has members?
15 Q But at least some of them did rent the mailing 15 A I'm not certain.
16 list? 18 MR. DEELEY: i'd like to mark for
17 A |believe so. 17 identification, Exhibit No. 2.
18 Q Do vou have an understanding as to whether any of 18 (Exhibit No. 2 was marked.)
19 the candidates for Senate in 2004 rented phone 19 BY MR. DEELEY:
20 lists from Wisconsin Right to Life? 20 Q Please review il and let me know after you've had
21 A idon'trecall 21 a chance to look at it. While you're doing that,
22 @Q Do you have an understanding as to whether 22 I'll state for the record that the first page of
23 Wisconsin Right to Life seeks funding from 23 the document has a Bates No. WRTL-01-04,
24 foundations? 24 A Okay.
25 A | have nodirect knowledge of how that's done. 25 Q Are you familiar with what's been marked as
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18 20
1 Exhibit No. 2?7 1 Q Okay, and are you familiar with anyone else?
2 A lhaveseenit 2 A No.
3 Q Whatis it? 3 Q Do you have an understanding as to whether the
4 A It's the Bylaws of Wisconsin Right to Life, 4 Development Department has sent out any requests
5 Incorporated. 5 for membership in this year, 20067
6 Q And you'l note at the top upper right comer, it 6 A Jdontknow.
7 says, revised, April 7, 2006. Do you have an 7 Q Do you have an understanding as to whether the
8 understanding as to whether the bylaws were 8 Development Depariment sent out requests for
9 revised on that date? 9 membership in 20047
10 A | have no knowledge of it. 10 A idon't know.
11 Q  Are you familiar with any ways in which the bylaws 11 Q And directing your attention back to Exhibit
12 have changed in the last three years? 12 No. 2, Article 1, is Article 1 inconsistent, in
13 A 1am not familiar with that. 13 any way, to your knowledge, with the - tet me
14 Q If you look at the first page, there's an Article 14 starl with Section 1.
15 " 1, entitled, "Members." Could you review that 15 Section 1, is that inconsistent in any
16 section and let me know when you're done? 16 way that you're aware of, with the actual way that
17 A Okay. 17 there are classes and qualification of members?
18 Q Does looking at this provision of the bylaws 18 A No.
19 refresh your recollection as to whether or not 19 Q And tum to Section 2. Is Section 2 inconsistent
20 Wisconsin Right to Life has members? 20 in any way that you're aware of, with the voting
21 A it does have members. How they're handled, | have 21 rights of members?
22 no idea. 22 A isitinconsistent?
23 Q Do you have an understanding as to who handles 23 Q Yes.
24 them? 24 A Asfaras l know, it's not.
25 A Inwhat way? Inwhat aspect of handling them? 25 Q Has this refreshed your recollection as to whether
19 21
1 Q Interms of membership, whether or not they're 1 there are different classes of members? Let me be
2 members? 2 clear about what I'm asking. I'm not asking for
3 A I'mnotcertain who is responsible, ultimately, 3 you 10 just read it now. I'm asking — does that
4 for membership. 4 trigger a recollection that yes, in fact, you were
5 Q Just so | make sure | understand what you're 5 aware that there were different classes of
6 saying. Aside from ultimate responsibility, do € members?
7 you have an understanding — do you know of anyone 7 A Actually, f wasn't aware.
8 that is, in fact, involved in membership? 8 Q Okay, that's fine. That's my question. In this
9 A Various people within the organization, various 9 document, it says, "Regular members shall pay
10 staff members. If you're asking who handles it, 10 annual dues.” Does that refresh your
11 it could be a phone call coming in, someone 11 recollection? Were you aware of that?
12 wanting to be a member, so a staff member who tock |12 A Yes,
13 the call would send out a brochure. If that's 13 Q And do you have an understanding as to whether
14 what you're talking about. It could be a number 14 there is a minimum annual due to be a member?
15 of people. Who is ultimately responsible for our 15 A Yes.
16 membership, | am unable to say. 16 Q Is there a minimum annual due to be a member?
17 Q Again, putting aside ultimate responsibility, are 17 A Actually, | don't know the answer to that.
18 there any other ways that you're familiar with, 18 Q Let me take out the idea of a minimum. Are you
19 that particular staff people handle membership 19 aware that it is a requirement — are you aware as
20 issues, other than taking a phone call and sending 20 to whether it is a requirement of membership that
21 out a brochure? 21 at least some dues be paid by the membership?
22 A Development Department. 22 A Areyou asking how much It Is?
23 Q Let me stop you right there. And what did they 23 Q No, I'm just asking if you have an understanding
24 do? ] 24 as to whether —
25 A They may send out request for membership. 25 A Yes, | would have that understanding.
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1 Q Andwhat is your understanding? 1 Q And do you have an understanding as to whal kind
2 A Exactly as you said, that they would —~to be a 2 of records are held on those members by Wisconsin
3 member, would have to contribute to the 3 Right to Life?
4 organization in some way. 4 A No.
5 Q Andwould they have o contribute every year to be 5 Q You have no knowledge?
6 a member? 6 A No.
7 A ldon'tknow. 7 Q How do you know that there are approximately
8 @ This document also talks about associate members. 8 52,000 members?
9 Just so I'm clear, that hasn't refreshed your g A Because I've been told that, and it's a number
10 recollection? 10 that we talk about frequently when dealing with
11 A No. 11 the public and others.
12 @ You're not familiar with that concept? 12 Q Can you recall any specific instances where
13 A No. 13 someone told you that?
14 Q Anddo you have an understanding as to whether in 14 A Not specifically.
15 the last sentence of Section 1, it states that 15 Q Is it the kind of thing that —
16 members of the Wisconsin Right to Life are 16 A It's common Knowledge.
17 automatically members of their local chapter with 17 QG Okay. Do you have an understanding as to whether
18 some qualifications? 18 that number has fluctuated in the past few years?
19 A Yes. 19 A Yes.
20 Q Do you have an understanding as to whether that 20 Q And has that number fluctuated in the past few
21 is, in fact, the case? 21 years?
22 A Yes. 22 A lbelieve so.
23 Q Andisitthe case? 23 Q And has it gone up or down?
24 A Yes, 24 A Down.
25 Q In Section 2, it discusses how any member may 25 Q Approximately how much has it gone down?
23 25
1 attend meetings at the Board of Governors. First, 1 A ldon'tknow.
2 are you familiar with the meetings of the Board of 2 Q Roughly, how many years has it been going down?
3 Govemors? 3 A ldontknow.
4 A Yes. 4 Q Sois it the case thal you have been using that
5 Q Do you have an understanding as to whether any 5 number when you speak with people in your job for
6 members who are not on the Board of Governors have | 6 many years?
7 attended those meetings? 7 Yes.
8 A Yes. 8 So | understand you don't remember. I'm not going
g G Andhave they? 9 to ask you for the numbers, but is that a
10 A Onoccasion. 10 stalistic that you've always used in your job?
11 Q And do you have an understanding as to whetherany |11 A I don't remember if it's been always.
12 effort is made 1o ensure that people who attend 12 Q Do you remember roughly how long that has been a
13 Board of Governors meetings are, in fact, members? 13 statistic you've used?
14 A ldont know. 14 A No.
15 Q And justso I'm clear, in Section 1, it discusses 15 Q Has it been at least ten years?
16 the possibility of the Board of Directors 16 A [can'tsay.
17 eslablishing other classes of membership. You're 17 Q Atleasl five years?
18 not familiar with any other classes of membership, 18 A lcan'tsay.
19 is that corect? 19 Q Do you know whether you were using that statistic
20 A No. That's correct. 20 in the year 2000, when President Bush was running
21 G Do you have an understanding as 1o approximately 21 for office in his first campaign?
22 how many members Wisconsin Right to Life has? 22 A |ldon't remember.
23 A Yes 23 Q |was justtrying to siluate that time frame a
24 Q And approximately how many? 24 little bit, and getting a little bit more
25 A Approximately 52,000. 25 specific, do you know whether membership has gone
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1 down since 20047 1 mailings using the database?
2 A Ildon't know. It may have gone back up. | don't 2 A Yes.
3 know. 3 Q Do you have an understanding as to whether
4 Q Are you familiar with whether Wisconsin Right to 4 Wisconsin Right to Life has the ability to
5 Life tracks, as a different number from members, 5 generate mass e-mails using the database?
6 how many just supportive people in the public 6 A Notmass e-mails.
7 there are? 7 Q Do you have an understanding as to whether
8 A No. 8 Wisconsin Right to Life has the ability to
9 Q You're not familiar with whether they do that? 9 generate any e-mail lists using the database?
10 A No. 10 A Yes.
11 Q Do you have an understanding as to whether 11 Q And does it have -
12 Wisconsin Right to Life has a database of 12 A Excuse me. Not using the database.
13 supportive people in Wisconsin? 13 Q Does Wisconsin Right to Life have the ability to
14 A Yes. 14 generate e-mail lists?
15 Q Doesit? 15 A Yes.
16 A Yes. 16 Q And how does it - how is it able to generate
17 Q And what kind of information on the person is in 17 e-mail lists?
18 the database? 18 A By entering e-mail addresses. Is that what you're
19 A I have no direct knowledge about that. 19 looking for? What are you asking on that?
20 Q Do you know whether it has mailing addresses? 20 Q Soisthere a separate e-mail database?
21 A Mostlikely. 21 A Yes.
22 Q Do you know whether it has phone numbers? 22 Q And with respect to the database of supportive
23 A Most likely. 23 citizens, you're just not sure if it has the
24 Q Do you know whether it has e-mail addresses? 24 ability to generate mass e-mails from that list?
25 A ldon't know. 25 A Right
27 29
1 Q And do you have an understanding as to whether 1 Q And do you have an understanding as to how
2 that information includes whether the person is 2 Wisconsin Right to Life, for the e-mail
3 considered a member or not? 3 information that it acquires separately, in what
4 A lbelieve so. 4 ways it acquires those e-mail addresses?
5 Q Do you have an understanding as to whether 5 A People who specifically request to be put on the
6 Wisconsin Right to Life — let's start with this. 6 list.
7 Does it have an electronic database of 7 Q And forits database of supportive people, do you
8 this information? 8 have an understanding as to whether Wisconsin
9 A Yes. 9 Right to Life can generate a bulk mailing that
10 Q And do you have an understanding as to whether 10 only goes to members?
11 Wisconsin Right to Life has the ability to 1 A  Yes.
12 generate bulk mailings using the database? 12 Q Andisitable to do that?
13 A Yes. 13 A Yes.
14 Q And do you have an understanding as to whether 14 Q Do you have an understanding as to whether
15 Wisconsin Right to Life has the ability to 15 Wisconsin Right to Life has the ability to
16 generate phone lists using the database? 16 generate phone lists that are only comprised of
17 A Yes. 17 members?
18 Q Doesit? 18 A Yes,
19 A Yes. 19 Q Andis it able to do that?
20 MR. DEELEY: Can you read back the 20 A Yes.
21 guestion before last? 21 Q And with respect to the generation of mailing
22 {Question and answer read.) 22 lists of members, are you familiar with any
23 BY MR. DEELEY: 23 circumstances where Wisconsin Right to Life has,
24 Q Let me jump back one question. Does Wisconsin 24 in fact, done that?
25 Right to Life have the ability to generate bulk 25 A Will you repeat that question?
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1+ Q With respecl to the generation of mailing lists of 1 phone lists that were only limited to its members?
2 members, are you familiar with any times where 2 A Wisconsin Right to Life, Inc. is what you're
3 Wisconsin Right to Life actually did do that? 3 talking about?

4 A Yes. 4 Q Yes
5 Q Andwhat are those times that you're familiar 5 A lcan't specifically think of anything else, at
6 with? 6 this point.
7 A Our newsletter that goes to members. 7 Q What are the other entities associated with
g8 Q Whatis that newsletter called? 8 Wisconsin Right to Life, besides Wisconsin Right
9 A "Life Without Limits™ magazine. 9 to Life, Inc.?
10 Q Are you familiar with any other circumstances in 10 A Wisconsin Right to Life Education Fund, Wisconsin
11 which that mailing list of only members is 11 Right to Life State PAC and Wisconsin Right to
12 generated? 12 Life Federal PAC.
13 A Not specifically. 13 Q Do you have an understanding as to whether
14 Q Does the newsletter, “Life Without Limits," does 14 Wisconsin Right to Life has the ability to
15 that get sent to everyone who donates a certain 15 generate e-mail lists from its database of
16 minimum amount to Wisconsin Right to Life? 16 supportive citizens that are only comprised of
17 A I'm not sure exactly the amount or how that's 17 members?
18 chosen. 18 A No.
19 Q But do you know whether there is an amount above 19 Q You're not sure?
20 which people aulomatically get sent a newsletter? 20 A No.
21 A No, |don't know. 21 Q There is a chance that Wisconsin Right 1o Life
22 MR. DEELEY: Can you read back the 22 does have that capability?
23 question before last? 23 A ldon't know.
24 {Question read.) 24 Q Do you have an understanding as to whether renewal
25 BY MR. DEELEY: 25 letters are sent to members every year?

3 33

1 Q Are you familiar with any circumstances in which 1 A ldon't know,
2 Wisconsin Right to Life generated phone lists of 2 Q Do you have an understanding — take out the every
3 only its members? 3 year parl. Are you familiar with any
4 A Yes. 4 circumstances in which Wisconsin Right to Life
5 Q And what circumstances were those? 5 sent renewal |etters {o members?
6 A On occasion, for legislative issues urging people 6 A 1 know that it has been done.
7 to contact their state legislators. it could also 7 Q And doyou have any undersianding as to how
8 be on federal matters, but my reccllection is, 8 frequently that's done?
9 it's the vast majority of time for state issues. 9 A No.
10 Q And do you have an understanding as to why 10 MR. DEELEY: Let's mark for
11 Wisconsin Right to Life, in some circumstances, 11 identification, Exhibit No. 3.
12 when they're generating phone calls to state 12 (Exhibit No. 3 was marked.)
13 legisiators, why the organization limits the list 13 BY MR. DEELEY:
14 to members? 14 Q Please review Exhibit 3 and let me know when
15 A Yes. 15 you've had a chance to do that.
16 Q Whyis that? 16 A Okay.
17 A They're the most likely to contact their state 17 Q Are you familiar with what's been marked Exhibit
18 legislators. 18 3?
19 Q And that's just something that you know from 19 A idon't believe I've ever seen it.
20 experience? 20 Q Do you have an understanding as to what it is?
21 A Yes. 21 A Yeah,
22 Q Do you have an understanding as to why that is? 22 Q Wwhatdo you befieve that it is?
23 A No. 23 A The title says, "Renew Your Membership,” so |
24 Q And are there any other circumstances you're aware 24 would have to say that that's what it is.
25 of where Wisconsin Right to Life has generated 25 Q And are you familiar with any other - any
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1 specific mailings similar to this, from other 1 may be "Life Without Limits." It may be -~ there
2 times that Wisconsin Right to Life has sent? 2 may be guides in there, and there could be
3 A [lreally have no memory. 3 individual staff members who get requests for
4 Q Isil possible to pay for a subscription 1o “Life 4 voter guides, and they would send those out.
5 Without Limits," without becoming a member? 5 Q Okay. Do you have any understanding as to
6 A Idon't know. 6 approximately what percentage of members review —
7 Q Are you familiar with — let me rephrase. Do you 7 renew their membership every year?
& have an understanding as to whether Wisconsin 8 A No
g Right to Life creates pro life voter guides? 8 Q Do youhave an understanding as to whether
10 A Yes. 10 Wisconsin Right to Life tracks separately
11 Q Doesit? 11 donations that come in, as to whether they are
12 A Yes. 12 membership dues or general donations?
13 Q And do you have an undersianding as to whether 13 A |don'tknow,
14 those are sent to Wisconsin Right lo Life's 14 Q Do you have an understanding as to whether
15 members? 15 Wisconsin Right to Life makes phone calls in order
16 A Yes. 16 to encourage membership renewal?
17 Q Arethey? 17 A ldon't know.
18 A Yes. 18 Q Are you familiar with any paid telemarketing that
18 Q Do you have an understanding as to whether those 19 Wisconsin Right to Life has done in order to
20 are sent to anyone else? 20 encourage membership renewal?
21 A Yes. 21 A Yes.
22 Q Arethey? 22 Q And can you explain what happened during that paid
23 A Yes. 23 telemarketing?
24 Q Who else? 24 A No,
25 A Otherindividuals who request them. Other people 25 @ How are you familiar with it?
35 37
1 on our database other than members. 1 A |just am aware that it exists.
2 Q And are there particufar categories of people in 2 Q Anddoyou have an understanding as to how
3 the database other than members who would get the 3 recently that telemarketing occurred?
4 voter guides, or would it be everybody would get 4 A No.
5 the voter guides? 5 Q Do you have an understanding as to how frequently
6 A Ildon'tknow, 6 that telemarketing occurs?
7 Q Do you have a personal role in the creation of the 7 A No.
8 voter guides? 8 Q Do you have an understanding as lo whether
9 A Yesldo. 9 Wisconsin Right to Life organizes any volunteer
10 Q Andwhat's your role? 10 phone banks?
11 A Composing them. 11 A Not currently.
12 Q And after they're composed, what do you do with 12 Q You're aware of some that have occurred in the
13 them? 13 past?
14 A They are checked and rechecked and rechecked for |14 A Many years ago.
15 accuracy. 16 Q More than five?
16 Q And do you have an understanding as to what 16 A Yes. May| ask you to clarify, did you mean phone
17 happens after that? 17 banks for fund-raising using volunteers?
18 A Then they're printed. 18 Q No, | was just asking generally.
19 Q Do you have an understanding as to what happens 19 A Okay. Then my answer was what | meant it to be.
20 after that? 20 Q And so as to volunteer phone banks for
21 A Then they're distributed. 21 fund-raising purposes, you're not familiar with
22 Q And do you play any role in the distribution? 22 any of those?
23 A Not directly. 23 A No.
24 Q Who does handie the distribution? 24 Q Are you familiar with any volunteer fund-raising
25 A Whatever malling service is sending out our - it 25 in any manner?
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1 A Ourlocal chapters. 1 includes "WRL General Fund 13-24 months," and then
2 Q They have volunteers for fund-raising? 2 below thal, it includes lapsed and long lapsed.
3 A [Ibelieve so. 3 Are those terms familiar to you, regular
4 Q And that fund-raising goes into the accounts of 4 donor and lapsed and long lapsed?
5 the local treasuries, is that correct? 5 A [I've heard the terms.
6 A Yes. Can we take a break? 6 Q Do you have an understanding as to what they mean?
7 Q Wecan. | have a good stopping point in like 5 7 A ldon't know how they're defined. | have no idea.
8 minutes. 8 Q Inwhat circumstances did you hear those terms?
9 A Sure. Go ahead. 9 A Justhearing staff members talk about it, in
10 MR. DEELEY: Let me just mark for 10 passing. | don't know what the qualifications are
11 identification, Exhibit No. 4. 11 for any of those categories.
12 (Exhibit No. 4 was marked.) 12 Q Is it members of the development staff that you've
13 BY MR. DEELEY: 13 heard use those terms?
14 Q Please review it. Actually, let me just ask you 14 A ldon't remember.
15 1o review the first page for the moment. 15 Q Are you familiar with any attempts that Wisconsin
16 A Okay. 16 Right to Life makes to gel new members?
17 Q Are you familiar with what's been marked as the 17 A Notdirectly.
18 first page of Exhibit47? 18 Q Are you aware just indirecily?
19 A I've never seen it before. 19 A | know that we de it, but | don't know any of the
20 Q And for the record, Shane, 'l state that the 20 details.
21 Bates number on the first page is WRTL-07-129. 21 Q Do you have an understanding as to whether if
22 Is it fair to say that this appears to 22 someone makes a contribution to Wisconsin Right to
23 be a telephone script encouraging membership 23 Life, whether some efforl is made to determine if
24 renewal? 24 that is a membership contribution or a general
25 A Membership renewal? 25 donation?
39 41
1 Q Yes. 1 A |don't know.
2 A | don't see anything in there that indicates it's 2 Q And do you have an understanding as to the
3 membership renewal, Maybe you could point that 3 particular ways that Wisconsin Right to Life seeks
4 out to me. 4 to gain new members?
5 Q Hdoes refer, in the middle, to Rose Society 5 A No.
6 membership, right after the -- 6 Q Do you have an understanding as to whether
7 A This is a membership solicitation, but | don't 7 Wisconsin Right to Life has sought new members
8 think it's clear that it's for membership renewal. 8 through the use of direct mail?
9 (Q Okay. !understand, but it's fair to say that it 9 A I'mnot certain.
10 appears o be a membership solicitation? 10 Q Do you have an understanding as to whether
11 A Yes. 11 Wisconsin Right to Life has sought new members
12 Q Or atleast it's fair lo say that it appears to be 12 through telemarketing?
13 a solicitation of funds, is that fair to say? 13 A I'm notcertain.
14 A Yes. 14 Q Do you have an understanding as to whether
15 Q And are you familiar with other scripts for the 15 Wisconsin Right to Life has sought new members
16 solicitation of funds that Wisconsin Right to Life 16 through e-mail solicitations?
17 has used? 17 A I'm not familjar,
12 A No. 18 Q Do vou have an understanding as to whether the —
18 Q Have you ever had any role in scripts for 19 well, whether Wisconsin Right to Life has a
20 ielemarketing fund-raising? 20 website?
21 A No. 21 A Yes.
22 Q Letme just direct your attention to the top. 22 Q Do they?
23 There's a title that includes "WRL General Fund 23 A Yes.
24 Regular Donor," and then if you flip to not the 24 Q And do you have an understanding as to whether
25 next page, but two pages later, the title there 25 there is a place cn the website where people can
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1 sign up to become members? 1 know.
2 A Yes. 2 Q Butit's less than 127
3 Q And do you have an understanding as to whether 3 A Yes,it'sless than12.
4 there is a place on the website to donate money to 4 Q And it's more than two?
5 Wisconsin Right to Life? 5 A Yes.
6 A Yes. 6 Q Anddo you generally attend each board meeting?
7 Q lsthere? 7 A No.
8 A Yes. 8 Q Whatpercentage of the board meelings do you
9 MR. DEELEY: Can you read back the 9 attend?
10 question two questions ago? i0 A Maybe once or twice a year.
11 (Testimony read.) 11 Q Why do you attend select board meetings?
12 BY MR. DEELEY: 12 A When I'm requested to do so.
13 Q Isthere a place on the website where pecple can 13 Q Who requests that you attend them?
14 sign up to become a member? 14 A The Board of Directors.
15 A I'm not sure if they call it membership. | know 15 Q And other than when you give a repori to them, do
16 they can donate. They can send a donation in. 16 you have any other role at the board meetings when
17 MR. DEELEY: Okay. Why don't we take a 17 you attend?
18 break. 18 A No.
19 (Short recess.} 19 Q And apart from e-mailing them and cccasionally
20 BY MR. DEELEY: 20 attending board meetings, do you have any other
21 Q Okay. Back on the record. | want to ask about, 21 interactions with the board?
22 what is ~ who is your supervisor? 22 A 1may see them at an event.
23 A Barbara Lyons. 23 Q You may have other interactions with individual
24 Q And what's her position? 24 board members?
25 A Executive Director. 25 A On occasion.
43 45
1 Q And is there anyone on the hierarchy above her? 1 Q What are the activities of Wisconsin Right to
2 A The Board of Directors. 2 Life's Federal PAC?
3 Q And whatif any interactions do you have with the 3 A Activities are limited to activities to elect
4 Beard of Directors? 4 federal candidates that support our positions.
5 A Occasionally, I'll give reports to the Board of 5 Q And sowhat are those activities?
6 Directors in person. | always keep them informed, 6 A Mailings, phone calling.
7 via e-mall, of activities that are going on. 7 Q Anything else? '
8 Q And when you give them reports in person, | take 8 A Onoccasion -~ I'm trying to think. | think
9 it that's at their board meetings? 9 that's mainly it.
10 A Yes. 10 Q So are there some other activities that don't
11 " Q How freguently do they meet? 1" occur on a regular basis, but the Federai PAC has
12 A They've just changed the schedule for meetings, so | 12 engaged in?
13 I'm not certain. it used to be once a month, but 13 A Probably, yes.
14 they're meeting less frequently now. 14 Q What are those?
15 Q lisitrough — how many times a year is it under 15 A It could be distributing literature door-to-door
16 the new schedule? 16 and others that | probably have forgotten and
17 A I'm not certain. 17 cannot recall.
18 O .t approximately? 18 Q Sc with respect to mailings, what if any is your
19 A Three or four times a year. Maybe five times a 19 role in the mailings?
20 year. | don't know. I'm speculating. 20 A Preparing the mailings themselves.
21 Q That's fine. Somewhere, three, five times a year, 21 Q And any other roles?
22 in that range? 22 A No. it moves on to others. Proofreading and
23 A Um-hum. 23 actually sending.
24 Q That'sayes? . 24 Q And who does the proofreading?
25 A I'm going to retract all of that and say | don't 25 A Various people.
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1 Q People on staff? 1 that list?
2 A Sometimes, yes. 2 A lcan'tsay.
3 Q Whoelse? 3 Q Isit more than the 52,000 people?
4 A Volunteers. 4 A Yes.
5 Q Who does the actual sending? 5 Q And sowhen you're narrowing down the list, what
6 A Mailing services. 6 are different ways that you narrow down the list
7 Q And do you oversee the mailing services? 7 when you're preparing to make phone calls?
8 A No. Others do that. 8 A What area of the state you're calling. Who were
9 Q Who does thal? 9 likely to be the most receptive.
10 A I'mnot even sure. 10 Q Whatinformation is in the database that aflows
11 Q Other people on staff? 1 you to filter for that criteria?
12 A Yes. 12 A Some of it is an educated guess.
13 Q AtWisconsin Right to Life? 13 Q Butwhat is the data that you sort on when you're
14 A Yes, 14 making that educated guess?
15 Q What about phone calling? What if any is your 15 A We might go to members, but normally, we go beyond
16 role in phone calling? 16 that, depending on the money that we have, limits
17 A Arranging to have them done, writing the scripts 17 the number.
18 and often recording the scripts. 18 Q Are there other ways that you sometimes narrow
19 Q And so what is arranging to have them done? What 19 down the phone lists?
20 are the tasks that that entails? 20 A Ithink that's — | think I've stated them.
21 A Contacting a vendor and making the arrangements. 21 Q Other than the computer staff getting the file
22 Q Who ifanyone else has a role in the phone 22 ready, is there anyone else involved when the
23 calling? 23 Federal PAC does phone calling?
24 A One of the computer staff, getting the file ready, 24 A Notusually.
25 Q And what do you mean by file? 25 Q Who else is sometimes involved?
47 48
1 A The phone numbers. 1 A Sometimes the Executive Director.
2 Q Where do they get the phone numbers that the 2 Q And how is she involved when she's involved?
3 Federal PAC uses from? 3 A Looking over scripts, approving scripts.
4 A The Federal PAC rents the list from Wisconsin 4 Q When the Federat PAC does door-to-door
5 Right to Life and then has names selected from the 5 distribution of literature, what role, if any, do
B list, depending on the project. 6 you have in that process?
7 Q Andwhat do you mean by the list? 7 A Just providing literature to those who are going
8 A The Wisconsin Right to Life list. The Wisconsin 8 to do the distribution.
9 Right to Life Inc. rents it at fair market value 9 Q Do you create the literature?
10 to the Federal PAC. 10 A Yes,
11 Q And can you just describe which list you're 11 Q And who does the distribution?
12 talking about? 12 A Volunteers.
13 A itdepends. 13 Q Is there anyone else involved in the process of
14 Q What are the possible lists? 14 the Federal PAC doing door-to-door literature
15 A It would depend. 15 distribution?
16 Q What are the selections that you're making before 16 A No.
17 you make the — before you narrow the list, what 17 Q  What are the activities of the State PAG?
18 is the overall list that you're choosing from? 18 A Electing, carrying out activities to elect state
19 A it's the entlre Wisconsin Right to Life list. 19 legistative candidates and other public officials
20 Q Ofwho? 20 that share our position on public policy issues.
21 A Of members, of interested parties, of supporters, 21 Q And what activities does the State PAC undertake
22 Q Okay. And do you have an understanding as to how 22 in—
23 many people are on that list? 23 A Mailings, phone calling.
24 A I'm not certain. _ 24 Q Anything else?
25 Q Do you know approximately how many people are on 25 A On occasion, distribution of literature. On
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1 occasion, radio - no, we would not do that 1 A 1can'tsay for sure that the State PAC has never
2 through the PAC. Excuse me. Literature, mailings 2 done them, and | can’t say for sure that the
3 and distribution of literature. 3 Federal PAC has done them. | think we may have.
4 Q The activilies, or the actual concrete activities, 4 One or the other PACs may have, but | don't
5 are there any differences between the State PAC 5 recall.
] and the Federal PAC? 6 Q You'retalking about radio advertising?
7 A Yes. 7 A Radio advertising, right.
8 Q [I'mnottalking about the substance. I'm talking 8 Q Putting aside radio advertising, are there any
9 about the means, like the actual work involved. 9 other activities you can think of that one has
10 Are there any differences? 10 undertaken that the other has not?
11 A Could you give me an example of what you're 11 A No.
12 talking about? 12 Q Asfaras the substance of what the PAC's
13 Q Well, for example, both the State PAC and the 13 communicate, other than the fact that one involves
14 Federal PAC do mailings, correct, so they're the 14 federal candidates and the other involves state
15 same in that regard, but is there any difference 15 candidates, are there general differences between
16 in the way that they each do their mailings? 16 the two?
17 A  Well, they're separate. 17 A No.
18 Q Right, but — 18 Q Soif you were drafting a script for calls related
12 A No. 12 to a federal candidate, you would pretty much go
20 Q Isit pretty much the same procedure? 20 about it the same way that you would the script
21 A Yes. 21 for the state candidate?
22 Q And what about the phone calling? |s it prefty 22 A The disclaimers would be different.
23 much the same procedure? 23 Q Are there any other differences?
24 A Yes. 24 A No.
25 Q And distribution of literature is the same 25 Q Who decides which activities the PACs will
51 53
1 procedure? 1 undertake?
2 A Yes. 2 A Itoccurs at a strategic planning. it's made up
3 Q Are there any activilies that the State PAC 3 of staff, board, chapter and committee members.
4 undertakes that the Federal PAC does not? 4 MR. DEELEY: Can you read back the
5 A Not thatlcan recall, 5 answer?
6 Q What about radio adverlising? Does the Federal 6 (Last answer read.)
7 PAC purchase radio advertising? 7 BY MR. DEELEY:
8 A |believe we have in the past, but | can't recall 8 Q How frequently do these strategic planning
9 the details. 9 meetings occur?
10 Q How recently did the Federal PAC purchase radio 10 A Once a year.
11 adverlising? 11 Q When, each year?
12 A ldon'trecall 12 A 1helieve it's in the spring.
13 Q Just roughly? 13 Q And how does the Federal PAC decide which
14 A |dont recall, 14 candidates to highlight in its activities?
15 Q Has the Federal PAC purchased television 15 A What do you mean by highlight?
16 advertising? 16 Q Which candidates are the focus of the phone calls
17 A No. 17 or mailings or literature distribution?
18 Q Has the State PAC purchased radio advertising? 18 A Are you talking about endorsements, when you say
12 A No. 19 focus?
20 Q So that's one thing that the Federal PAC has done 20 Q No, I'm talking about who decides which candidates
21 that the State PAC has not done, is that right? 21 1o actually discuss in the phone calls or
22 A That's my recollection, but | am not - | can't 22 mailings?
23 give you details. 23 A The PAC Committee decides.
24 Q Is there anything else you can think of like that, 24 Q Whatis the PAC Committee?
25 that one PAC has done that the other has not? 25 A It's the committee that guldes the activities of
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1 the Political Action Committee. 1 @Q So the strategic planning meeting creates a plan
2 Q Whois on that PAC Committee? 2 for what activities the PAC will do, but then the
3 A Various volunteers from throughout the state. 3 PAC Committee decides which candidates will be
4 Q How many people are on the PAC Committee? 4 included in those aclivities, is that correct?
5 A Seven. 5 A Correct.
6 Q Arethey all volunteers? 6 Q Hasthe strategic planning meeting occurred this
7 A Yes. 7 year?
8 Q Are you a member of the commitiee? 8 MR. GALLANT: Object. It's beyond the
g A No. g scope of the order. You're talking about future
10 Q How is the PAC Commitlee selected? 10 advocacy.
11 A The Board of Directors. The president of the 11  BY MR. DEELEY:
12 board approves the chaimman, and the chairman 12 {0 You can answer.
13 selects the committee members, 13 A You've just objected.
14 Q And is there a geographic distribution 14 MR. GALLANT: It's okay to answer.
15 requirement? 15 We're not talking about pariiculars.
16 Somewhat. Excuse me. If's not a requirement, but | 16 THE WITNESS: Okay. Could you repeat
17 there is a geographical distribution. 17 the question again?
18 Q There's some effort made to have the different 18 BY MR. DEELEY:
18 regions of the state represented? 19 Q Has the strategic planning meeting for this year
20 A Butit's not a requirement. 20 happened yet?
21 Q And how frequently does the PAC Commitiee meel? |21 A Yes.
22 A When necessary. 22 Q Andwhendid—
23 Q And generally, how often is that? 23 A It's for 2007. We always meet for the future
24 A Itdepends on a particular election cycle, 24 year, so this past spring, we met for 2006.
25 Q Sofarin this election cycle, how many times has 25 Q When did the meeting occur where the activities of
55 57
1 the PAC Committee met? 1 the Federal PAC in 2004 was discussed?
2 A Twice. 2 A |would not have any recollection of when that
3 Q Are there other meetings planned already? 3 meeting took place.
4 A Yes. 4 Q [Ifif's usually a year ahead in the spring, then
5 Q When are those? 5 it most likely ~
6 A We have one possibly in two weeks. 6 A Itwould be sometime in the spring of 2004 —
7 Q And how many times in the 2004 election cycle did 7 2003.
8 the PAC Commitiee meet? 8 Q Okay. What was decided about the activities of
9 A |don't remember. 9 the Federal PAC at that meeting?
10 Q Approximately? 10 A ldon'trecall
11 A |don't remember. 11 Q Going into 2004, what were the planned aclivities
12 Q Anddoes the PAC Committee, are they all present 12 for the Federal PAC?
13 at the strategic planning meeting that you 13 A That were put on paper as our plan? |Is that what
14 referred to? 14 you're referring to?
15 A No. 15 Q Let's start with that, sure. Put on paper.
16 Q Are some of them present? 16 A |don't remember.
17 A Usually. 17 Q Whal about just generally, not necessarily put on
18 0O At the etratagic planning meerting. is nne of the 18 paper? Whal was the plan?
19 decisions that is made, which candidates will be 19 A Idon't remember,
20 the subjects of the PAC mailings? 20 Q Was there a plan put in place on paper for 20047
21 A No, 21 A The strategic plan wouid have some activities,
22 Q Which candidates will be the subject of the PAC 22 yes.
23 phone calls, is that discussed at the strategic 23 Q including that of the Federal PAC?
24 planning meeting? 24 A Yes.
25 A No. 25 Q Does a copy of that document still exist?
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1 A Idon't know. 1 @ Andthen does that -- does the strategic plan
2 MR. DEELEY: | believe if it does exist, 2 include non-PAC aclivities, as well?
3 it would be encompassed within our discovery 3 A Yes.
4 request, so | would ask, Jeff, that that docurent 4 Q Soisitastralegic plan for all umbrellas of the
5 be looked for. 5 Wisconsin Right to Life organization?
6 MR. GALLANT: Well, Fm not sure | agree 6 A Yes.
7 with that position. | was just getting ready 7 Q When the PAC Committee makes decisions, can you
8 fo — you're asking about advocacies other than 8 describe how its decision making process operates?
9 the ads involved in the filibuster campaign. 9 A It's based on voting records, the credibility of
10 I let it go for a while because you were talking 10 the candidate, the win ability of the candidate
11 about the structure, but now when you get down fo 11 and whether one Is an incumbent.
12 the content of advocacy, that's beyond the scope 12 Q And stepping away from the substance of the
13 of the order, so | object, and | instruct you not 13 decision for the moment, how does the commitiee
14 to answer any guestions about the content of any 14 actually reach decisions?
15 advocacy that the PAC did. ' 15 A They're given the information, and they vote.
16 MR. DEELEY: As Mr. Bopp has probably 16 Q And by information, do you mean the recommendation
17 made you aware, we disagree with your position? 17 or —
18 MR. GALLANT: Yes, | read the 18 A No. They have voting records, responses to
19 transcript. 19 candidate questionnaires. Whether one is an
20 MR. DEELEY: And so I'll just reiterate 20 incumbent or not and the credibility and the
21 that for the record, that we disagree with that 21 electability of the candidate.
22 position. 22 Q Do you prepare that information for them?
23 MR. GALLANT: I'll line up behind my 23 A Yes.
24 boss. 24 Q Do they actually take a vote on each candidate?
25 BY MR. DEELEY: 25 A There are specific guidelines for endorsements,
59 61
1 Q Okay. Was a plan for a judicial filibuster 1 and they follow those guidelines and make their
2 campaign included in the strategic plan for 20047 2 decislons.
3 MR. GALLANT: That's about the judicial 3 Q Andcanyou summarize the guidelines?
4 filibuster campaign. 4 A That would be difficult to do. An incumbent,
5 THE WITNESS: Okay. 5 however, receives an endorsement automatically if
6 MR. GALLANT: You can answer. B8 they have voted, have a good voting record on our
7 THE WITNESS: [ don't know. May | ask 7 issues and have retumed a questionnaire that
8 you to go back and clarify thal question? Are you 8 refiects their support of our position.
9 talking about in our PAC or in the general 9 Q After the commitiee decides who it's going to
10 sirategic plan? 10 endorse, how does the Federal PAC decide how to
11 BY MR. DEELEY: 11 allocate its resources among the federai
12 Q Well, let's take both. Was it included in your 12 candidates that have been endorsed?
13 plan for your Federal PAC? 13 A It depends on the circumstances of the race and
14 A No. 14 the importance of the race.
15 Q Was itincluded in your general strategic plan? 15 Q How does the decision get made?
16 A 1don't know. 16 A By the circumstances of the race and the
17 Q Is a separate strategic plan created for the 17 importance of the race.
18 Federal PAC? 18 Q lunderstand those are the criteria that make the
19 A No. 19 - decision, but like who decides, for example?
20 Q Is there a separate section for the Federal PAC 20 A They raise their hands and whoever wins, that's
21 within a larger straiegic plan? 21 how the decision is made. They are at a meeting
22 A VYes. 22 and they physically raise their hands to be
23 Q Andis there a separate section for the State PAC 23 counted,
24 within a larger strategic plan? 24 Q Are you talking about whether or not a candidate
25 A Yes. 25 is going to be endorsed?
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1 A Yes. 1 purchase radio advertising?
2 Q But after that decision, the Federal PAC then has 2 A VYes.
3 to decide how much effort it's going to undertake 3 Q Is there anyone else involved in that decision?
4 on behalf of each candidate, right? 4 A Normally, the Executive Director and perhaps the
5 A Some of those decisions are left to the staff to 5 chair of the PAC Committee, perhaps.
6 make those decisions on a day-to-day basis. 6 Q Sodo you just consult them before you make those
7 Q Andothers are, in fact, made by the PAC 7 kinds of decisions?
8 Committee? 8 A [lreceive authorization,
9 A The endorsement decisions, yes. g @ And you decide whether the Federal PAC will
10 Q Isthat the only decision that the PAC Commiltee 10 distribute literature door-to-door?
11 makes? 11 A Yes.
12 A They may give guidance on general activities, but 12 Q And you decide which candidates will be included
13 the details, they leave up to the staff. 13 in the literature that is distributed?
14 Q Are there other people in the legislative PAC 14 A Yes.
15 department besides yourself? 15 @ How does the Federal PAC raise money?
16 A Yes. 16 A Solicitations.
17 Q Who are they? 17 Q Towho?
18 A Aftomey Mary Klaver. 18 A |don't directly do funid-raising, so | don't know.
19 Q And what is her role, if any, with the Federal 19 Q Do you interact with those who do fund-raising
20 PAC? 20 about when they will do fund-raising for the
21 A She assists me in getting information together. 21 Federal PAC?
22 Q Andwhat is -- which part of that process does she 22 A No. That's already determined at the strategic
23 handle? 23 plan.
24 A She oversees the volunteers that send —- she 24 Q So that the sirategic plan decides when
25 oversees the returning of candidate questionnaires | 25 fund-raising for the Federal PAC will occur?
63 ' 65
1 and codes them and works with candidates who are 1 A Yes.
2 endorsed, if they wish to rent the mailing list. 2 Q@ Soyoudon'teven have arole in developing the
3 MR. DEELEY: Can you reread the answer, 3 content for the solicitations that occur for the
4 please? 4 Federal PAC?
5 (Last answer read.) 5 A No.
6 BY MR. DEELEY: 6 Q Isthere a particular person who handles
7 Q When you say, "works with the candidates,” what 7 solicitations for the Federal PAC?
8 does she aclually do with respect to the rental of 8 A OurDevelopment Depantment.
9 mailing lists? 9 (Q Everyone in the Development Depariment?
10 A She makes sure they have the contract filled out, 10 A In particular, the director, Mary Phillips.
11 that payment is made and that the request is given 11 Q And do you have an understanding as to what
12 and carried out. 12 vehicles are used to solicit funds for the Federal
13 Q So when the Federal PAC is doing a mailing, do you 13 PAC?
14 decide which candidates are referred to in the 14 A No.
15 mailing? 15 @ Do you know whether they make phone calls to raise
16 A Yes. 16 funds for the Federal PAC?
17 Q Andis the same true for phone calling? 17 A They probably do, but | don’t have direct
10 A Yoo. 18 knowledae of it.
19 Q And do you decide how frequently to do phone 19 Do they probably do mailings to solicit funds for
20 calling for the Federal PAC? 20 the Federal PAC?
21 A Yes. 21 A It's likely that they do, but | don't have direct
22 Q Do you decide how frequently to do mailings for 22 knowledge of that.
23 the Federal PAC? 23 Q Atthe stralegic planning meeting, do you make
24 A Yes. 24 recommendations with respect to how much funding
25 Q And do you decide whether the Federal PAC will 25 or how much fund-raising should be done for the
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1 Federal PAC? 1 original amount that we were trying to raise.

2 A No. 2 Q Andsoif the plan is changed, is there typically

3 Q Doesthe Development Department make 3 an amended plan writlen?

4 recommendations about how much fund-raising should 4 A Notthat I'm aware of, but | don't know for sure,

5 be done for the Federal PAC? 5 Q Andis par of the calculation for how much

6 A Itdepends on the race, on the circumstances, on 6 fund-raising will be done for the Federal PAC,

7 how much has to be raised. 7 decisions about how important the other

8 Q So what are the circumstances that would lead to 8 fund-raising the Development Department does?

9 more money needing lo be raised for the Federal 9 A Ildon'tknow.
10 PAC? 10 Q Soif the plan for the fund-raising changes and
11 A That we didn't raise enough to begin with. 11 more fund-raising is going to be done for the
12 Q And what are the circumstances about a particular 12 Federal PAC, does that mean that less fund-raising
13 race that would lead to more fund-raising for the 13 be done for other initiatives of the overall
14 Federal PAC? 14 Wisconsin Right to Life organization?
15 A The race becomes more important as we get into the 15 A ldon'tknow.
16 election cycle. 16 @ Are you aware of any reasons why the plan for
17 Q Anything else? 17 fund-raising for the Federat PAC has changed,
18 A |can't think of anything at this point. 18 other than a particular race became more important
19 Q Is it atarget set at the strategic planning 19 or thal not enough money was raised to reach the
20 meeting for how much funds will be raised for the 20 targeted amount?
21 Federal PAC? 21 A I'mnot aware of any.
22 A The strategic plan sets out the overall plan. 22 Q Are you in contact with someone at the
23 There are subsequent meetings about that with 23 organization about the amount of funds that have
24 other people other than myself. 24 been raised for the Federal PAC in order to help
25 Q Are you included? 25 you plan the activities of the Federal PAC?

67 69

1 A No. 1 A Yes, onoccasion.

2 Q Whoisinvolved? 2 Q@ And who are you ordinarily in contact with?

3 A The Development Department. We also have a 3 A Whomever keeps the books for the PAC, the two

4 Finance Committee, as well, that advises, but I'm 4 PACs, our accounting department.

5 not sure that they take a role that direct, in 5 @ As part of planning the activilies of the Federal

3] terms of pinpointing fund-raising. 6 PAC, do you prepare a budget for it?

7 MR. GALLANT: | have to take a bathroom 7 A We have an initial budget, yes.

8 break. 8 Q Who prepares that?

9 (Short recess.) 9 A Wedo, and our department staff does all
10 - BY MR. DEELEY: 10 preliminary budgets based on projects that we
11 Q And sowe were discussing the subsequent meetings 11 would like to carry out, and then that is, we find
12 that sometimes occur regarding fund-raising for 12 later, through the strategic plan process, looking
13 the Federal PAC and you had said that the 13 at the plans that come from that, plus what staff
14 Development Department is involved in those and 14 has put as projects, and then it goes to the
15 the Finance Committee maybe, as well, is that 15 decision makers regarding how much money has to be
16 correct? 16 raised to carry out those plans, and | have no

17 A !don't know about the Finance Committee. 17 role in that aspect of that,
1R 3 Isthere anvone else involved in thase meetinas? 18 Q So have there been years where you had sought to
19 A ldon'tknow. 19 budget a certain amount for an activity and when
20 Q And other than a particular race becoming more 20 the decision was made, it was decided that less
21 important, are there other reasons you're aware 21 money than you had hoped for would be budgeted for
22 of, why the plan for the amount of fund-raising 22 a certain activity?
23 changes? 23 A Are you asking me If that's the case?
24 A It's difficult to raise PAC money, very difficult, 24 Q Has that happened?
25 and we may have to have more efforis to get the 25 A Yes,
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1 Q And has the opposite happened? Let me just 1 Q Soif there is nol enough money to do a project in
2 briefly spin that out. Have you budgeted a 2 the Federal PAC, then the group of people that
3 certain amount for an activity and then when the 3 make the sirategic plan decide which projects will
4 uitimate decision was made, more money was made 4 get funded in the Federal PAC budget and which
5 available than you had initiaily budgeted for? 5 won't, is that correct?
& A Inthe PAC accounts? 6 A That may be one step along the way.
7 Q For the Federal PAC? 7 Q What are some of the other steps?
8 A For the Federal PAC, | can recall no such 8 A Well, circumstances after the plan has been made,
9 situation where that occurred. g what the reality is at the time, and again, staft
10 Q And if a decision is made to budget for less than 10 is given leeway to make those decisions.
11 you had hoped for, for a Federal PAC project, does 11 Q Andis it sometimes the case that the budget you
12 someone usually explain to you why that decision 12 proposed has been changed, not by eliminating
13 was made? 13 projects, but just by reducing the amount of funds
14 A They may. | don't really recall. 14 budgeted for different projects?
15 Q What are some of the reasons that have been given 15 A That has happened.
16 for why particular items that you had budgeted had 16 Q That has happened with respect to the Federal PAC?
17 been — the amount budgeted was reduced? 17 A That's very likely. I can't say for sure.
18 A |don't recall that I've been given that type of 18 Q After the strategic plan has made its decision, as
18 information. We either have the money or we 19 you are undertaking Federal PAC projects, are
20 don't. 20 there any other circumstances other than the
21 Q When you prepare the initial budget, do you just 21 availability of funds in the Federal PAC that have
22 prepare one amount for the Federal PAC, or do you 22 led you to change which activities the Federal PAC
23 have different line items? 23 would undertake?
24 A We do projects, project proposals and put a number |24 A Circumstances in a particular election, perhaps.
25 on each one of those project proposals. 25 Q Like what would some of those be?
71 73
1 Q Roughly, how many projects would be in each 1 A Well, perhaps pollings showing that a candidate we
2 initial budget? 2 didn’t think had a chance to win, that we might
3 A ldon'trecall. 3 put resources into that race that we didn't think
4 Q I'mtrying to determine how small the projects 4 we would be doing.
5 we're talking about are. It could be a hundred or 5 Q And are changes ever made to reduce the funds
6 it could be two to four. Could you just roughly 6 available to the Federal PAC that you run because
7 estimate how many projects go into your initial — 7 a decision is later made to allocate the efforts
8 A No. 8 of the fund-raising people to other areas of the
9 Q Isitcloserto three or four, or a hundred, 9 overall organization's budget?
10 typically? 10 A Can you repeat that?
11 A Three or four would be closer, but I'm not saying 11 (Last question read.)
12 that that’s the number. 12 THE WITNESS: I'm afraid that didn't
13 Q And can you recall any years where there were more 13 help at all. Can you rephrase your question,
14 than 20 items in your initial budget? 14 please?
15 A |don't remember. 15 BY MR, DEELEY:
16 Q For the Federal PAC? 16 Q Sure. Afterthe planning meeting, as the budget
17 A \don't remember, 17 gets implemented, has a decision ever been made to
18 Q Is it somelimes the case that some of the projects 18 reduce the fund-raising efforts that would qo into
19 that you include in your initial budget for the 19 the Federal PAC in order to have the fund-raising
20 Federal PAC are approved, and others, a decision 20 people devote their time to fund-raising for
21 is made not to fund them? A different parts of Wisconsin Right to Life's
22 A Yes. 22 budget?
23 Q Do you have an understanding as o any of the 23 A ldon't know.
24 reasons that a proposed project not being funded? 24 Q You're not familiar with any circumstances where
25 A We don't have the moneytodoit. 25 that's happened?
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1 A ldon't know. 1 quickly, and | know I'm sort of belaboring points
2 Q Do you have an understanding as to what percentage 2 to make it clear what I'm talking about. If you
3 of time the people in the Development Depariment K] could just wait until I'm finished, that will make
4 devote to raising funds for the Federal PAC? 4 her job easier.
5 A No. 5 A Okay.
6 Q Do you ever encourage them to spend more of their 6 Q |knowit's not natural. Everyone has that
7 time raising funds for the Federal PAC? 7 problem.
8 A No. 8 A That's fine.
9 Q Whynot? 9 Q Do you have an understanding as to how frequently
10 A That's not my job. 10 telemarketing is done in order to raise funds for
11 Q And do you have an understanding as to whether 11 the Federal PAC?
12 phone calls are used to raise — telemarkeling is 12 A No.
13 used to raise funds for the Federal PAC? 13 Q Do you have an understanding as to how frequently
14 A Am laware that it's done? 14 letters are sent out in order to raise funds for
15 Q For the Federal PAC, specifically?” 15 the Federai PAC?
16 A [believe thatitis. 16 A No. )
17 Q And do you believe thal mail solicitations are 17 Q Compared to previous election cycles, do you have
18 made in order to raise funds for the Federal PAC? 18 an understanding as to whether more telemarketing
19 A |believe they are. 19 was done in 2004 for the Federal PAC than in
20 Q Do you believe that e-mail solicitations are used 20 previous election cycles?
21 to raise funds for the Federal PAC? 21 A No.
22 A No. 22 Q Do you have an understanding as io whether less
23 Q You believe that those have not been used to raise 23 telemarketing was done for the Federai PAC in
24 funds for the Federal PAC? 24 2004, as compared to previous election cycles?
25 A No. 25 A No.
75 77
1 Q Are you aware of any other ways that funds have 1 Q And as compared to previous election cycles, do
2 been raised for the Federal PAC? 2 you have an understanding as to the amount of mail
3 A Idon'recall any others. 3 solicitations that were made for the Federal PAC
4 Q Has the Federal PAC held any fund-raising dinners? 4 in 2004, relative lo previous election cycles?
5 A No. 5 A No.
68 Q Has the Development Depariment ever set up 6 Q When letters are sent in order to raise funds for
7 personat meetings in order to try and raise funds 7 the Federal PAC, do you have an understanding as
8 for the Federal PAC? 8 1o how the mailing lists ware developed or chosen?
9 A ldon'tknow. 9 A No.
10 Q Do you know whether the Development Depariment has |10 Q When telemarketing is done in order to raise funds
11 ever hired a vendor or somebody else 1o raise 11 for the Federal PAC, do you have an understanding
12 funds for the Federal PAC? 12 as to how the phone lists are chosen?
13 A ldon't know. 13 A No.
14 Q Do you know whether the Development Depariment has |14 Q Do you have an understanding as to whether there
15 ever hired a fund-raising vendor to raise funds 15 are any differences in how the Development
16 for any parl of the Wisconsin Right to Life 16 Depariment raisas funds between -- when it's
17 organization? 17 raising funds for the Federal PAC, as compared to
18 A Idon't know. 18 when it's raising money for the Wisconsin Right to
19 Q | know sometimes | have to add a lot of clauses to 19 Life general fund?
20 make it clear what I'm talking about, and it takes 20 A No.
21 a little bit longer than ordinary conversation -- 21 Q You're not sure if there are any differences?
22 A [ |don't understand you, believe me, I'fl tell 22 A | have no understanding of whether there are any
23 you. 23 differences.
24 Q |know, but what | was going to say, ordinary 24 Q Do youhave a role in reporting the receipts and
25 conversation you respond to each other really 25 disbursements of the Federal PAC to the Federal
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1 Election Commission? 1 A The answeris no.
2 A Our PAC treasurer does that. 2 Q Are you familiar with the expenditures that are
3 Q Anddovyou have any rote? 3 reported as coordinated on FEC reports?
4 A | assist him in making sure that the information 4 A I'm aware that there's a category for that.
5 is correct, determining which are independent 5 Q Right, and so the answer is "no" to the guestion,
6 expenditures and which are not, helping him 6 did the Federal PAC make any coordinated
7 decipher that. Just generally checking over the 7 expenditures with Senator Feingold's opponents?
8 repert before he sends it. 8 A And the answer is no.
8 Q And do you review the donations that — 9 Q To that question?
10 contributions that have been made to the Federal 10 A Yes.
11 PAC? 11 Q What activity did the Federal PAC undertake in
12 A |just see the total that have been made. | don’t 12 20047
13 have information, other than that. 13 A What activities?
14 Q So the part of the report that refers 1o the 14 Q Yes.
15 contributions, you don't doublecheck that portion 15 A Idon'trecall
16 of the report? 16 Q Did the Federal PAC make any or pay for automated
17 A We have other people who double-check that before | 17 phone messages to be sent out in 20047
18 the total is given to us. 18 A Idon'trecall
19 Q@ |understand. Does the Development Depariment 19 MR. DEELEY: !'d like to mark for
20 ever ask you lo speak with a prospeclive danor for 20 identification, Exhibit No. 5.
21 any part of the organizational budget in order to 21 (Exhibit No. 5 was marked.)
22 help them get a donation from that individual? 22 BY MR. DEELEY:
23 A |have never been requested to do that. 23 Q Please review Exhibil 5 and let me know after
24 Q Have you ever spoken at the Wisconsin Right to 24 you've had a chance to review it.
25 Life annual dinner? 25 A Yes.
79 81
1 A Yes. 1 Q Are you familiar with it?
2 Q And have you ever made a pitch for contributions 2 A No.
3 at that dinner? 3 Q Isthe format of this document similar to the
4 A No, 4 format of the budget that you prepare for the
5 Q Didthe Federal PAC make any independent 5 Federal PAC?
6 expenditures in 2004 against Senator Feingold? 6 A No.
7 A |dontrecall 7 Q Do you have an understanding as to who created
8 Q Do you recall whether the Federal PAC has ever 8 this document?
9 made independent expenditures against Senator g A |don't know who created it.
10 Feingold? 10 Q Do you have an understanding as to which
11 A ldon'recall 11 department created this?
12 Q Do you recall whether the Federal PAC made any 12 A R could be the Operations Department and the
13 independent expenditures in support of any of 13 Development Department.
14 Senator Feingeld's opponents, in 20047 14 Q Does the format of this repori, is it similar to
15 A Ildontrecall 15 the format of the strategic ptanning document?
16 Q Do you have an understanding as to whether the 16 A No.
17 Federal PAC made any coordinated expenditures with |17 Q This is a document that's titted, "Federal PAC
18 any of Senator Feingold's opponents in 20047 18 2004 Budget." If you'd iock on the left side,
19 A Could you explain "coordinated expenditure,” 19 there's a list of development and fund-raising.
20 please? 20 The first item is "Acknowledgements Income.” Do
21 Q You're familiar with expenditures that are 21 you know what that refers to?
22 reported on the FEC reports as coordinated with a 22 A I'mnot sure,
23 particular candidate, aren't you? 23 Q The second item is "DinnerfAuction Income.” Do
24 A Thereis —is that what you're asking me? 24 you understand what that refers to?
25 Q Yes. 25 A I'm not certain.
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1 Q Doyou- 1 have no idea beyond that.
2 A Isitthe dinner thatis held yearly in Milwaukee? 2 Q Do you know whether the Federal PAC has ever had
3 I'm not certain. | don't know. 3 an accounl that raised interest?
4 Q Butyou suspect that that might be what it refers 4 A ldon't know.
5 to? 5 Q The nextitem down is "Lapsed Major Donor Income.”
6 A 1havenoidea. 6 Do you have an understangding as to what that
7 Q s there typically an auction at thal dinner in 7 means?
8 Milwaukee? 8 A Donations that may have come in from donors who
9 A Yes, thereis. 9 have not given for some period of time.
10 Q And the next item down is "Direct Mail income.” 10 Q Do you have an understanding as to whether the
11 Do you have an undersianding as to what that 1 Federal PAC has ever attempted to raise money in
12 refers to? 12 that manner?
13 A Mailings to homes and people who contribute as a 13 A | have no knowledge of that.
14 result. 14 Q Nextitem down is "Major Donor Income.” Do you
15 Q And in some years, the Federal PAC has received 15 have an understanding as to what that refers 10?
16 some funds through that manner, hasn't it? 16 A Yes,
17 A Well, according to this, the line is zero. It 17 Q What does it refer to?
18 doesn't have anything on it, so | don't know what 18 A Deonors who contribute to the Federal PAC.
19 that means. 19 Q And what does the term "major” refer to?
20 Q I'm not asking about this year yet. I'm just — 20 A Pm not certain what the amount would be.
21 that kind of method of raising money, in some 21 Q Does this refer o donors who are hoped to
22 years, the Federal PAC has raised money through 22 contribute greater amounts than other donors?
23 direct mail, hasn't it? 23 A That's my understanding.
24 A They have likely done that. | can't give you 24 Q Do you have an understanding as to whether the
25 specifics or say for certain. 25 Federal PAC has ever raised funds from major
83 85
1 Q The nextitem down is "PAC Flyer Income.” Do you 1 donors?
2 have an understanding as 1o what that refers to? 2 A ldon'tknow.
3 A A piece sent to homes from the PAC, informingthem | 3 Q The next item down is "Top 20 Program.” Do you
4 of candidates in their area and also asking them 4 have an understanding as to what that refers to?
5 for a contribution. 5 A No.
6 Q And has the Federai PAC sent out that form of 6 Q The nextitem down is "Miscellaneous Income.” Do
7 fiyer in the past? 7 you have an understanding as to what that refers
8 A When you say the past, are you looking at this 8 1o?
9 document in 2004, or are you talking about now? 9 A No.
10 Q Justgenerally? 10 Q The next is "Prospecting Income.” Do you have an
11 A That has occurred, yes. 1" understanding as to what that refers to?
12 Q And what role, if any, did you have in developing 12 A I'mnotsure.
13 that flyer? 13 Q Do you have a suspicion?
14 A Wriling some of the content relating to informing 14 A Phone call - no, I'm not going to speculate.
15 them of their candidates. 15 | really don't know what they mean by that.
16 Q Someone else wrote the part of the content asking 16 Q If you don't know, you don't know. If you have
17 for the contributions? 17 speculation, you can share it.
18 A  VYae 18 A idont
19 Q And has the Federal PAC actually raised some money |19 @Q The next item down reads, "Telemarketing For
20 in that manner in the past? 20 Donors." Do you have an understanding as to what
21 A [ have no knowledge of whether money came in or 21 that refers to?
22 how much, from this. 22 A Yes.
23 Q The nextitem down is "Interest Income.” Do you 23 Q Whatis your understanding?
24 have an understanding as o what that refers to? 24 A Calling donors for contributions.
25 A Well, it's an account with interest income, but | 25 Q And the Federal PAC has raised money in that
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1 manner in the past, hasn't it? 1 received income from major donors?

2 A According to this, yes. 2 A lhave no knowledge of that.

3 Q Stepping away from this particular document, but 3 Q Do you have an understanding as to whether the

4 that type of fund-raising, il has raised funds in 4 Wisconsin Right to Life Inc. has a Top 20 Program?

5 that way in the past, hasn't it? 5 A No.

8 A Yes, 6 Q Do you have an understanding as to whether

7 Q |wantto ask you about not the Federal PAC, but 7 Wisconsin Right 1o Life, Inc. has received

8 the Wisconsin Right to Life, Inc. General Fund. 8 prospecting income?

9 Do you have an understanding as to whether it has 9 A | have heard that they have.
10 received acknowledgements income: in the past? 10 Q Do you have an understanding as to whether
11 A | have no direct knowledge. | have heard that it 11 Wisconsin Right to Life, Inc. has received funds
12 has. 12 from telemarketing for donors?
13 Q Do you have an understanding as to whether the 13 A It's my understanding that they have.
14 general fund has received dinnerfauction income in 14 Q Aclually, referring to the next few columns over,
15 the past? 15 the telemarketing for donors under the 2004 budget
16 A Wisconsin Right to Life, Inc.? 16 revenue — and let me just be clear. By asking
17 Q Yes. 17 these questions, | understand that you don't have
18 A No. | have an understanding, and they have not. 18 familiarity with this document, so I'm not asking
19 Q Do you have an understanding as to who receives 19 you to assume that this was the actual budget or a
20 funds from Wisconsin Right to Life's annual 20 targeted budget, if you're not familiar with this
21 dinner? 21 document, but | want to ask you about the numbers,
22 A It's our Wisconsin Right to Life Education Fund. 22 anyways.
23 Q Isthat —is the Education Fund the fund that the 23 Do you have an understanding as to
24 Veritas Society contributions go to? 24 whether $58,000 was at one point the budgeted
25 A Yes. 25 expected income for the Federal PAC in 2004 for

87 89

1 Q Do you have an understanding as to whether 1 telemarketing funds?

2 Wisconsin Right to Life, Inc. has received direct 2 A No. :

3 mail income in the past? 3 Q Do you have an understanding as to what the

4 A It's my understanding that we have. 4 targeted funding amount for the Federal PAC in

5 Q Do you have an understanding as to whether 5 2004 was for telemarketing?

6 Wisconsin Right to Life, Inc. has received income 6 A No.

7 from flyers? 7 Q Do you have an understanding as to what the

8 A Which type of fiyer? 8 targeted amount of direct mail income was for the

9 Q Any type of flyer that's mailed? 9 Federal PAC in 20047

10 A Well, there are PAC flyers, and there are other 10 A No.

11 types of flyers, so which one are you talking 11 Q Do you have an understanding as to what the actual
12 about? 12 result of fund-raising for the Federal PAC in

13 Q I'm not talking about PAC flyers. 13 2004, what the amount raised was?

14 A My understanding is that they have. 14 A No.

15 @ Do you have an understanding as to whether 15 @ Do you have an understanding as to what the actual
16 Wisconsin Right to Life, Inc. has received funds 16 amount for telemarketing by the Federal PAC in

17 from soliciting lapsed major donors? 17 2004, what that amount was?

18 A = my undarstanding that they have. 18 A No.

19 Q Anddo you have an understanding as to whether 19 Q Do you have an understanding as to what the — how
20 Wisconsin Right to Life, Inc. has solicited from 20 much money the Federal PAC, in 2004, ended up
21 major donors? 21 raising through direct mail?
22 A They have solicited? 22 A No.
23 Q Yes. 23 Q Do you have an understanding as to how much the
24 A ''ve heard that they have. 24 Federal PAC, in 2004, raised through any means?
25 Q Do you have an understanding as to whether they've |25 A No.
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1 Q Do you recall whether there were any changes to 1 refers to?
2 the fund-raising plan for the Federal PAC for 2 A That-yes.
3 20047 3 Q Whatis your understanding that that refers to?
4 A  No. 4 A Actually, that's incorrect because it's mailing
5 Q If you move down to the next section entitled, 5 list rental, it should be, not sale. We don't
6 "Election Related Activities.” First of all, do 6 sell our lists. We rent them for a short period
7 you know what election related activities refers 7 of time. ltis rental to candidates that have
8 to? 8 been endorsed. They sign our contract and abide
9 A Yes. 9 by our rules, and that is the selling of those
10 Q Whal does it refer to? 10 lists, as well as the Federal PAC renting the list
11 A Activities carried out to help elect a candidate 11 for use to do mailings and whatever.
12 that support our positions, endorse candidates 12 Q Does the Federal PAC rent or purchase mailing
13 that support our positions. 13 lists from anyone other than Wisconsin Right to
14 Q Do you use that same heading when you prepare your | 14 Life, Inc.?
15 budget, your initial budget for the Federal PAC? 15 A 1have no knowledge of that.
16 A Which heading are you referring to? 16 Q Do you have an understanding as to whether the
17 Q Election refated activities? 17 Federal PAC, in 2004, in fact, made some
18 A I don't think specifically, we do, although | 18 expenditures for mailing lists rentals?
19 can't really recall. I'd have to look at it. 19 A We were likely to have done that.
20 Q Do you have an understanding as to what special 20 Q Do you have an understanding as to what the next
21 election mailings refers to? 21 line down, "Matenials Expense” refers to?
22 A Yes. 22 A No.
23 Q What? 23 Q Do you have an understanding as to what ihe next
24 A Elections that occur off season. A legislator can 24 line down, "PAC Flyer Expense” refers to?
25 die or decide to retire. 25 A Yes.
91 93
1 Q Do you have an understanding as to what G.O.T.V. 1 Q Whatis your understanding that that refers to?
2 expense refers to? 2 A That's a piece that informs people about
3 A Yes. 3 candidates, as well as asks - informs people —
4 Q What'sthat? 4 yeah. Informs people of — informs people about
5 A Calls that are placed to encourage people to go 5 our candidates, yeah.
6 out and vote for a specific candidate. 6 Q Anddo you have an understanding as to whether the
7 Q Anddo you have an understanding as to whether the 7 Federal PAC, in 2004, made expenditures for PAC
8 Federat PAC, in 2004, paid any of those expenses? 8 flyers?
9 A  We were very likely to have done that, yes. 9 A We were likely to have done so.
10 Q Do you have an understanding as to how much, 10 Q Do you have an understanding as to what "Radio
1 approximately, the Federal PAC spent in 2004, on 11 Spots Expense” refers to?
12 such activities? 12 A Yes.
13 A No. 13 Q Andwhat is that?
14 Q The next column is "Literature Drop Expense." Do 14 A Purchasing radio air time to run ads on behalf of
15 you have an understanding as to what that refers 15 candidates endorsed by our Federal PAC.
16 to? 16 Q And do you have an understanding as to whether the
17 A Yes. 17 Federal PAC made radio spot expenditures in 20047
128 ) What is that? 18 A ldon'trecall,
19 A Volunteers dropping pieces of literature in 19 Q "Voler Guides,” do you know what that refers ta?
20 neighborhoods and so forth. 20 A Giving positions of candidates on right-to-life
21 Q And do you have an understanding as to whether the 21 issues.
22 Federal PAC had such expenses in 20047 22 Q And doyou have an understanding as to whether the
23 A ldon't recall. 23 voter gquides in — whether the Federal PAC
24 @ The nextcategory is "Mailing List Sales Expense." 24 distributed voter guides in 20047
25 Do you have an understanding as to what that 25 A It's likely that we did.
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1 Q And do you have an understanding as to 1 with actual expenditures. Yes, in fact, we did
2 approximately how much the Federal PAC spent on 2 spend approximately that much in 20047
3 voter guides in 20047 3 A No
4 A No. 4 Q Okay. That's what I'm asking.
5 @ Do you have an understanding as to how much, 5 A Your question was aimost impossible to answer, but
6 approximately, the Federal PAC spent on G.O.T.V., 6 I'm saying no because | have no recoltection of
7 in 20047 7 those activities.
8 A No. Now, let's clarify something. You said to 8 Q Right. Okay. Let me ask you a different
9 ignore this. 9 question. Not actual expenditures, but planned
10 Q Yes. 10 expenditures for 2004, looking at these numbers,
11 A f| didn't see this, because there's numbers 11 does it now seem -- do those numbers seem right
12 there. 12 that at some point, you had planned to spend that
13 Q Yes, | understand. 13 much money on those activities in 2004?
14 A So I'm pretending like I'm not seeing this, 14 A |have noidea.
15 because if | didn't see these, | would have no 15 Q As to the numbers in the top column --
16 indication whatsoever. The answer is no. 16 MR. STANSBURY: Hello?
17 Q@ Okay. "Life Without Limits,” do you have an 17 MR. DEELEY: Yes.
18 understanding as to what that refers to? 18 MR. STANSBURY: Can | ask the question
19 A It's particular pages of "Life Without Limits" 19 in a different way?
20 that is purchased by the Political Action 20 MR. DEELEY: | don't have an objection
21 Committee to talk about candidates' positions and 21 to that? Do you, Jeff?
22 endorsements and that sort of thing. 22 MR. GALEANT: No.
23 Q Anddo you have an understanding as to whether the 23 MR. STANSBURY: | was just going to ask
24 Federal PAC purchased those pages in 20047 24 one question, whether the numbers at the bottom in
25 A Yes. 25 any way seem wrong to you?
95 97
1 Q Now, | want you to, again, focus on the numbers 1 THE WITNESS: | have no idea.
2 ihat are here. 2 MR. STANSBURY: Okay.
3 A Waijt a minute. You said to again focus on the 3 BY MR.DEELEY:
4 numbers that are here. You told me not to do that 4 Q Andas to 2004 budget, the upper section,
5 before. 5 "Development and Fund-Raising," do the numbers
6 Q |did at one point ask you to focus on the numbers 6 13,000, Top 20 Program, 58,000 for telemarketing
7 in the upper section, | think. That's the only 7 for donors, does that seem like, now that you have
8 reason why | was saying again. Pretend | didn't 8 the numbers in front of you, that that may have
9 say again. 9 been targeis that were set for the Federal PAC in
10 A Okay. 10 planning?
11 Q Now, looking at the numbers that you see here, 11 A Ilhave noidea.
12 does that — do those refresh your recollection as 12 Q Let me just focus on the bottom number, 71,000 for
13 to approximately how much the Federal PAC spentin | 13 total fund-raising income. Now, you have that
14 20047 14 number in front of you. Does that -- do you
15 A Does it refresh my recollection? There are actual 15 recall having that be the targeted total
16 numbers here. If they're correct, then of course 16 fund-raising income for the Federal PAC for 20047
17 it refreshes my memory because they're sitting in 17 A No.
16 front of mo. 1R O Do you reeall a different taroeted total
19 Q Letme beclear. That's not what I'm asking you. 19 fund-raising income for the Federal PAC for 20047
20 A Okay. ' 20 A No.
/21 Q Wwhat I'm asking you is something more along the 21 Q And then skipping down to the bottom, for the 2004
22 lines of, now that you see those numbers, do they 22 total expenditures of election aclivities, 80,500,
23 seem comrect to you? Do they now — do you 23 seeing that number, do you recall at some point,
24 remember that — has it helped you remember that 24 that being the plan or target for the Federal PAC
25 yes, in fact, we did — we were - let's start 25 in 20047
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1 A No. 1 PAC in every election year that you've worked at
2 Q Turning to the next page, there's a section called 2 Wisconsin Right to Life?
3 "QOperations,” and then there's various categories 3 A I'm notsure.
4 listed. In —let me ask you a more general 4 Q Are there particular years that you are ~ that
5 question first. Are you familtar with keeping 5 you have some doubt as to whether or not you
6 track of the expenses of the Federal PAC? 6 worked — particular election years where you
7 A Yes. 7 worked for the Federal PAC?
8 Q Are you generally responsible for keeping track of 8 A Yes.
9 the expenses? 9 Q And which are those?
10 A No. 10 A |can't be specific.
11 Q Are you - what role, if any, do you have in 11 Q Is your sense that in most election years, you
12 keeping track of the Federal PAC's expenses? 12 have worked for — done some work for the Federal
13 A 1present the bills to the accounting depariment, 13 PAC?
14 and they keep the record of bills that have been 14 A Yes.
15 paid and so forth. ' 15 Q And what was different about the years where you
16 Q And does the Federal PAC generaily have payroll 16 think you may not have done any work for the
17 expenses? 17 Federal PAC, election years?
18 A Yes. 18 A We may not have had key federal races, but I'm
19 Q Andis that for a porlion of your salary? 19 unclear and unsure of that.
20 A Yes. 20 Q Do you have an understanding as 1o whether there
21 Q Are there typically any clher payroll expenses? 21 were any key federal races in 20047
22 A Could you clarify that? 22 A VYes.
23 Q Does it typically have payroll expenses for 23 Q Wasthere?
24 anybody else? 24 A Yes,
25 A The PAC, the Federal PAC? 25 Q Which were those?
99 101
1 Q Yes, the Federal PAC? 1 A Certainly, the United States Senate race.
2 A Yes. Attorney Mary Klaver, when she is using her 2 Q Anyothers?
3 time for the Federat PAC. 3 A Ican'tspecifically recall.
4 Q And when you create your initial budget, do you 4 Q Did you consider the presidential race in 2004 a
5 include expenses for payroll? 5 key federal election?
6 A That's put in by the accounting department. 6 A Yes. Absolutely.
7 Q Soyoujust putin the expenses on the activilies 7 Q Are there any key federal races in this election
8 of the PAC, not for what somebody would call 8 cycle?
9 overhead? 2 A Yes.
10 A Yes. 10 Q What are those?
11 Q Do you have an understanding as to why a Federal 11 A The Eighth Congressional District.
12 PAC 2004 budget document would have been created | 12 MR. GALLANT: That is future advocacy,
13 without any operations expenses being budgeted? 13 so | object.
14 A No, 14 MR. DEELEY: I'm not planning on getting
15 Q Are there any years where the Federal PAC did not 15 any further into it. Can we take a short break,
16 have any payroll expenses? 16 perhaps, and at the conclusion of that short
17 A Any years? 17 break, discuss a possible scheduie for later in
18 Q1 Voo 18 the day? Does that sound acceptable to you, Jeff?
19 A Yes. 19 MR. GALLANT: Okay.
20 Q And which years are those? 20 (Short recess.)
21 A ttwould be off election years. 21 MR. DEELEY: Back on the record.
22 Q Are there any election years that the Federal PAC 22 | think maybe: it makes sense to take a lunch break
23 did not have payroll expenses? 23 now. | think we're going to need one, and so |
24 A I'munsure. 24 guess now is maybe as good a time as any.
25 Q@ And have you actually done work for the Federal 25 MR. GALLANT: Okay.
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1 (Noon recess.) 1 his campaign for re-election?
2 MR. DEELEY: Back on the record. 2 A No
3 MR. STANSBURY: Hi, this is Shane 3 Q Are you familiar with a campaign by Wisconsin
4 Stansbury from Wilmer, Cutler. Shana Gillers is 4 Right to Life, Inc., regarding the judicial
5 on the line, as well. There’s a slight 5 filibuster issue?
6 possibility that { may have to drop off, but Shana 6 A Yes.
7 will remain on the line. 7 Q What was the - how did you first learn that
8 BY MR. DEELEY: 8 Wisconsin Right to Life, Inc. was either
9 Q Okay. In 2004, did Wisconsin Right to Life's 9 considering or undertaking a campaign on the
10 Federal PAC make any independent expenditures 10 judicial filibuster issue?
11 against Senator Feingold? 11 A |don recall.
12 A Idon'trecall. 12 Q Was it your idea for Wisconsin Right to Life, Inc.
13 Q In 2004, did the Federal PAC make any expenditures 13 to have a campaign on the judicial filibuster
14 that involved the issue of campaign finance 14 issue?
15 reform? 15 A Myidea?
16 A The Federal PAC? 16 Q Yes.
17 Q Yes. 17 A  Are you talking about a campaign or the campaign
18 A On the issue of campaign finance reform? 18 that we're all here about?
18 Q That's comrect. 19 Q Well, let's take both. Let's talk just a
20 A Are you talking about us advocating through the 20 campaign,-generally. Did you have the idea to do
21 PAC a position on campaign finance reform? 21 a campaign on that issue?
22 Q {'mjust asking if any of the communications that 22 A We had the idea of reaching our member supporters
23 were paid for by the PAC included discussion of 23 and the public regarding the activity going on in
24 that issue? 24 Congress regarding the filibusters of judicial
25 A Not that | recall. 25 candidates, and we wanted to inform them about
103 105
1 Q Did any of the communications paid for by the 1 what was going on.
2 Federal PAC, in 2004, include discussion of the 2 Q And when you say, "we,” who are you referring to?
3 issue of judicial filibusters? 3 A Wisconsin Right to Life.
4 A Not that | recall. 4 Q Which people, in particutar?
5 Q And what, if any, means of communication did the 5 A Particularly, in our legislative department, we
6 Federal PAC use in 20047 6 felt that this was an issue that people needed to
7 A Specifically, in 20047 7 know about.
8 Q Yes. 8 Q So that's you and Mary Klaver?
9 A Idon'tthink1 can be that specific. 9 A And probably Barbara Lyons, as well, our Executive
10 Q What about the activities of the Federal PAC in 10 Director.
11 2004, can you, more generally, can you speak to? 11 Q With respect to the campaign, the subject of this
12 A Noneofit 12 case, as you referred to, was that your idea?
13 Q So you dont remember anything about any 13 A No, and that is distinct from the other activities
14 expenditures? 14 of e-mailing our supporters, urging them to
15 A Not specifically, no. 15 contact their senators. That's a different, whole
16 Q What do you remember about them generally? 16 different matter because we had already been doing
17 A About expenditures? 17 that, but the other campaign that is under
@ 0O Yes 18 discussion, no, that was not my idea.
19 A Interms of PAC expenditures? 19 Q And do you have an understanding as to whose idea
20 Q Yes. 20 it was?
21 A Ihave no recollection of what they may have been, 21 A No.
22 if there were any. 22 Q Sowhen was the first time that you sent out an
23 Q President Bush was up for election in 2004, just 23 e-mail or made a communication on the issue of
24 to help situate the time period. Do you recall 24 judicial filibusters, approximately?
25 any expenditures that the Federal PAC made during 25 A |don't recall exactly, but it seems it may have
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1 been late winter or spring of 2004, 1 Barbara Lyons.
2 Q Andinwhal sense is the kind of campaign, sending 2 Q And were you involved in conducling this separate
3 e-mails that you're talking about distinct from 3 campaign on judicial filibusters that led to this
4 the campaign that is the subject of this lawsuit? 4 lawsuit?
5 A What are the differences? 5 A No.
6 Q You said that they were two separate, distinct 6 Q Do you have an understanding as to who, on behalf
7 things. 7 of Wisconsin Right to Life, Inc., it was?
8 A Youwere asking me if it was my idea to engage in 8 A Barbara Lyons was involved. | have no
9 the campaign. 9 understanding of anyone else.
10 Q Um-hum. 10 Q And the first judicial filibuster campaign that
11 A And! wanted to distinguish that while | may have 11 you spoke of, were you involved in conducting that
12 written e-mails about that, urging people to 12 campaign?
13 contact their elected officials, that was not the 13 A The e-mail campaign?
14 case in terms of the other campaign. | had no 14 Q Yes.
15 role in getting it started or — it was not my ' 15 A Yes.
16 idea. 16 Q And what was your role?
17 Q And how did you become aware that there was this 17 A Writing them and sending them.
18 separate campaign idea started on the same 18 Q Who, if anyone else, was involved in the judicial
19 judicial filibuster issue? 19 filibuster e-mail campaign?
20 A Through hearing people discuss it, conversations. 20 A |don'trecall if there was anyone else. | had
21 Q And who did you hear discussing it? 21 the blessing of the organization, but in terms of
22 A Probably staff members. 22 conducting it, that was my responsibility.
23 Q Whichones? 23 Q The judicial filibuster e-mail campaign, what did
24 A |can't say specifically, and | can pinpoint 24 you understand its purpose to be?
25 when they occurred. Probably Barbara Lyons, and 25 A To mobilize our members and supporters to contact
107 109
1 there are — there were most likely others, but 1 their state senators, to lobby their state
2 1 can'i recall. 2 senators and to urge them to allow an up or down
3 Q@ Andwhen you first heard of the concept of this 3 vote on President Bush's judicial nominees.
4 separate campaign starling, were you aware that it 4 @ And what was the purpose of the — if you know, of
5 may lead to a court case? 5 the separate campaign on judicial filibusters that
6 A No. 6 ied to this lawsuit?
7 Q When did you become aware that this separate 7 A It was exactly the same, urging the public to
8 campaign may lead to a court case? 8 petition their government with grass-roots
9 A ldon't know. 9 lobbying efforts to reach their elected officials,
10 Q How did you find cut that that campaign may 10 urging them to allow an up or down vote on
11 involve liligation? 11 President Bush's judicial nominees.
12 A Idon'tremember. 12 Q And other than writing and sending e-mails, was
13 @ Did you participate in the decision about whether 13 there anything else that you did in furtherance of
14 1o conduct this separate campaign that led to this 14 the judicial filibuster campaign that you've
15 litigation? 15 referred to as the e-mail campaign?
16 A No. 16 A |don'trecall.
17 Q Do you have an understanding as to who 17 Q Was another purpose of the second judicial
1R participated in that decision? 18 filibuster campaign that you did start, was
19 A No. 19 another one of its purposes 1o challenge a
20 Q How did you find out that Wisconsin Right to Life, 20 provision of the McCain-Feingold Law?
21 Inc. was going to go forward with this separate 21 A No.
22 campaign that fed to this lawsuit? 22 Q Andhow do you know that?
23 A Discussions amongst staff members, 23 A Our desire was to reach people on behalf of our
24 Q And which staff members? 24 desire for an up or down vote on President Bush's
25 A 1don" recall, specifically, except that probably 25 judicial nominees. That was the focus. The
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1 Supreme Court is very, very important to us, as 1 people, is there a name that you type in, in order
2 are the federal courts, and that was our prime 2 to send to that list?
3 priority during that titme in our organization, was 3 A It's just our e-mail list.
4 to do all we could to encourage people to petition 4 @Q And did you try to send your e-mails to people so
5 their government. 5 thal they would receive them near the time that
6 Q Bulyou weren't involved in gelting the second 6 votes on judicial filibusters were likely 1o
7 judicial filibuster campaign thal you referred 1o 7 occur?
8 staried, were you? 8 A Yes.
9 A No. | had nothing to do with the planning of it 9 Q AndIshould be a litle more precise than "near
10 or the execution of it. 10 the time." Were you trying to-send them shoriiy
11 Q So you may not be familiar with all of its 11 before votes on judicial filibusters were to
12 purposes, is that correct? 12 occur?
13 A 1am familiar with the purpose. We were of one 13 A What do you mean by “shortly before"?
14 mind in our organization that it was important for 14 Q Well, before they occurred, but fairly close in
15 people to know what was going on in Congress and | 15 time to when the votes actually would occur?
16 to petition their U.S. senators and to urge themn 16 A Yes.
17 to allow up or down votes on President Bush's 17 Q And why was that the case?
18 judicial nominees. 18 A Because if you sent it after the vote has taken
19 Q So you were involved in some conversations about 19 place, it's a waste of time.
20 the purpose of the second judicia! filibuster 20 -Q Why?
21 campaign, but not in whether to have it or in the 21 A The vote has already taken place, and you've lost
22 execution of it? 22 your opportunity to petition your government on
23 A |was involved in no formal discussions about any 23 that issue.
24 aspect of it. There was just general agreement 24 Q Sothe other judicial filibuster campaign activity
25 that we needed to reach more people. The e-mail 25 that Wisconsin Right to Life, Inc. was doing, do
111 113
1 can only reach so many people, and we needed to 1 you have an understanding as to what means they
2 get out there and let the public know what was 2 were using to camy out that campaign?
3 going on in Congress. 3 A  They used television.
4 @ Sothe e-mail campaign, as you saw it, was serving 4 Q Anything else that you're aware of?
5 the same purpose as the second-layer campaign? 5 A Ildontrecall
6 A Yes. 6 @ Asthe campaigns developed, did you work together
7 Q And- 7 with the people that were executing the other
8 A Toa much smaller degree, however, in terms of the 8 judicial filibuster campaign?
9 number of people that could be reached. 8 A |had norolein that.
10 Q Approximately how many e-mails did you send on the 10 Q Did you coordinate your efforts as both campaigns
11 judicial filibuster issue in 20047 11 developed so they were more of a single campaign?
12 A Are you talking about the number of people that 12 A No.
13 were reached? 13 Q@ Were you involved in sending any direct mail on
14 Q The number of times you e-mailed? 14 the issue of the judicial filibuster campaign?
15 A ldon'trecall, 15 A No.
16 @Q When you did send out e-mails, approximately how 16 Q Did you consider sending direct mail —
17 many people were you sending to? 17 A May | ask for a clarification?
18 A Porhapc § in RONN. 18 Q Sure.
19 Q And who are the 5 or 6,000 people you were sending 19 A Are you talking about which — which campaign are
20 to? 20 you talking about?
21 A People who requested to be on our e-mall list. 21 Q [I'mreally talking about either one.
22 Q Andwhen you want to send to that list in your 22 A Well, | had no role in the campaign that we're al
23 e-mail software, does that list have a name? 23 here to talk about, in executing that. We may
24 A |dont understand your question. 24 have done direct mail on the other aspect, on the
25 @Q Like when you want to e-mail to that list of 25 other end, but 1 don't recall.
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1 Q Do you have an understanding as lo whether anyone 1 MR. GALLANT: Okay.
2 from Wisconsin Right to Life, Inc. purchased print 2 BY MR.DEELEY:
3 ads on the issue of judicial filibusters? 3 Q Are you familiar with whether Wisconsin Right to
4 A Print ads, newspaper ads. ) don't recall. 4 Life had conducied a public opinion poli as pan
5 Q Do you have an understanding as to whether anyone 5 of its preparation for the judicial filibuster
6 at Wisconsin Right to Life, Inc. paid for 6 campaign?
7 automated phone calis on the judicial filibuster 7 MR. GALLANT: I'll renew my objection.
8 issue? 8 It's beyond the scope of the court's order, and
8 A ldon't recall 9 also, is proprietary information.
10 Q Do you have an understanding as to whether 10 BY MR.DEELEY:
11 Wisconsin Right to Life, Inc. issued press 11 Q You can answer.
12 releases on the judicial filibuster issue? 12 A I'm going to listen to my attorney.
13 A Wedid. 13 Q He hasn'tinstructed you not to answer,
14 Q Did you have a role in those? 14 MR. GALLANT: Don't answer.
15 A 1would send them out through the e-mail system. 15 MR. DEELEY: Did you instruct her not to
16 Q And did you play a role in developing the content 16 answer?
17 of the news releases? 17 MR. GALLANT: !instructed her not to
18 A No. 18 answer.
19 Q Do you have an understanding as to who did develop |19 MR. DEELEY: On the question of whether
20 the content of the news releases? 20 there was a poll in advance of the campaign?
21 A I'm notcertain. 21 There is no proprietary information. 'm
22 Q Did you have an understanding as to whether 22 asking — if you want —
23 Wisconsin Right to Life, Inc. set up a website on 23 MR. GALLANT: Beyond the scope of the
24 the issue of judicial filibusters? 24 order. We'll stand on that one.
25 A Yes. 25 MR. DEELEY: M you want te limit the
115 117
1 Q Did you have any role in setting up that website? 1 question to polling that was done in preparation
2 A No. 2 for the judicial filibuster TV advertisements —
3 Q Do you have an understanding as to who did set up 3 MR. GALLANT: But it's not about the TV
4 that website? 4 advertisements. I've given you quite a bit of
5 A [I'mnot certain. 5 leeway to go into all sorts of things, and you're
6 Q Do you have an understanding as to whether B not asking about the TV advertisements. You're
7 Wisconsin Right to Life, Inc., in 2004, purchased 7 asking about all sorts of other things. The order
8 any radio advertisements on the judicial 8 specifically limits to the 2004 advertisements for
9 filibuster issue? 9 the 2004 campaign, and that survey is not an
10 A Idon't know. 10 advertisement for the campaign.
11 Q Are there any other grass-roots iobbying campaigns 11 MR. DEELEY: I'm asking whether there
12 that Wisconsin Right to Life, Inc. camied out 12 was a poll conducted as research in preparation
13 that you were not involved in? 13 for the television advertising.
14 A We had never cartied out a television campaign 14 MR. GALLANT: If you can point to me how
15 before, and I'm involved in all others, but I'm 15 that is part of the 2004 advertisement.
16 not a public relations person, so | was not 16 MR. DEELEY: That is a routine part of
17 involved in the television campaign. 17 any TV advertising campaign, developing. In
t6 Q@ Auc you fomilior with  lot mo rophracs. D yanr 1R develoning the advertising, you do — you often
19 have an understanding as to whether Wisconsin 19 can do polling in order to shape the advertising.
20 Right to Life had conducted a public opinion 20 It's directly reiated to the advertising.
21 poll — 21 MR. GALLANT: You may be an experton
22 MR. GALLANT: Il object as beyond the 22 that, but the order says the 2004 advertisements,
23 scope of the order, and it's also asking for 23 not ~
24 proprietary information. : 24 MR. DEELEY: Not the research that went
25 MR. DEELEY: Let me finish my question. 25 into creating the advertisements?
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1 MR. GALLANT: Not a survey. 1 re-election in 20047

2 MR. DEELEY: That is research that went 2 A No.

3 into creating the advertisements. 3 Q Did you mention Senator Feingoid in all of the

4 MR. GALLANT: We can argue all day fong. 4 e-mails that you sent on the issue?

5 My objection has been lodged. 5 A Well, since Senator Kohl and Feingold are our only

6 MR. DEELEY: And you're instructing the 6 Senators, and they're the ones who were going to

7 witness not to answer? 7 be voting on this issue, of course, we mentioned

8 MR. GALLANT: There wouldn't be much 8 both of their names.

9 point in her going beyond — letting her answer 9 Q Did you ever discuss with anyone whether the TV
10 beyond the scope of the order. There wouldn't be 10 advertisements referencing Senator Feingold would
1 much point in having the order limiting the scope 1M have an impact on his election campaign?

12 of discovery, would there, if | just let her 12 A No.

13 answer? 13 @ Do you have an understanding as to whether anyone

14 MR. DEELEY: This is a new extension of 14 involved in that TV advertising campaign

15 the already expansive limits that have been placed 15 considered the effect that it would have on his

16 on questioning in this case. In fact, | asked 16 election?

17 about the polling quite a bit yesterday, 17 A No.

18 MR. GALLANT: You did. 18 Q When was the first e-mail that you sent out on the

19 MR. DEELEY: The only instructions not 19 judicial filibuster issue?

20 to answer that Mr. Bopp gave yesterday were 20 A ldontrecall .

21 about ~ 21 Q Inorder to time your e-mails so that they ran

22 MR. GALLANT: Specific results. 22 shortly before judicial filibuster votes happened,

23 MR. DEELEY: Specific questions that 23 did you foliow the legislative schedute in the

24 were asked and results that were given in the 24 senate?

25 poll. 25 A What do you mean by legislative schedule?
119 121

1 MR. GALLANT: | see your point, and 1 Q Did you try to track when judicial votes were

2 | admit I'm being extra cautious. Rephrase your 2 going to happen?

3 question. Read the question back, and V'l see if 3 A We tried as best we could.

4 |l can — 4 Q Whatsteps did you take to do that?

5 (Last question read.} 5 A Justreading the newspaper, listening to

6 MR. GALLANT: | suppose that's narrow 6 legislators talk about when a vote might likely

7 enough. 7 come up.

8 THE WITNESS: | don't recall. 8 @ Did any of your e-mails criticize Senators

9 BY MR. DEELEY: 9 Feingold and Kohi and state in a negative manner
10 Q Tothe best of your recollection -- I'll ask a 10 that they are filibustering judicial norminations?

11 different question. 11 A We told people the reality, that they were

12 Were you privy to discussions about 12 opposing - they were supporting filibusters, and
13 . whether to undertake the judicial - the part of 13 we urged people to write or call them and urge

14 the judicial filibuster campaign involving TV 14 them not to filibuster.

15 advertisements? 15 Q And did you include negative comments on the fact .
16 A No. 16 that they were filibustering in your e-mails?

17 @ Do you have an understanding as to who made that 17 A We opposed the filibustering of the President's

10 dooicion? 18 iudicial nominees. In that respect, we were

19 A No. 19 negative about the filibusters that were going on.
20 Q Did you atiend any board meetings where that issue 20 Q Was the tone of your e-mails any different from

21 was discussed? 21 the tone of the television advertisements?

22 A No. 22 A ldon'trecall.

23 Q As you were drafting e-mails on the judicial 23 Q You're aware that at a certain point, the TV

24 filibuster issue, did you consider the impact that 24 advertisements stopped running and Wisconsin Right
25 those e-mails may have had on Senator Feingold's 25 1o Life, Inc. petitioned the courts for the
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1 ahility to keep running them, is that true? 1 MR. DEELEY: I'd like to mark for
2 A That I'm aware of that? 2 identification, Exhibit No. 6.
3 Q Yes. 3 {Exhibit No. 6 was marked.)
4 A Yes. 4 BY MR. DEELEY:
5 Q Afterthat time, when the TV advertisements 5 Q Please review it and iet me know when you've had a
6 stopped running, did you continue to send e-mails 6 chance to do that. For the record and telephonic
7 on the issue of judicial filibusters? 7 appearances, the first page is Bates stamped
8 A ldon'trecall. 8 HM-01-281,
9 Q Inyour mind, did your e-mail campaign on the 9 A WhoisSL?
10 issue of judicial fillbusters end at any point? 10 Q |can'ttestify.
11 A Well, we're not doing them now, so obviously, 11 A 1have no idea what some of this means.
12 they've ended. | don't recall when we stopped 12 Q Are you familiar with what's been marked as
13 doing them. 13 Exhibit No. 67
14 Q Do you have an understanding as to whether you 14 A I've never seen this, no.
15 sent any in the first half of 20057 15 Q Okay. And did you have any involvement in
16 A Ildon'trecall. 16 preparing to run TV advertisements in 2004 on the
17 MS. GILLERS: That is Shana Gillers from | 17 issue of campaign finance reform?
18 Wilmer, Hale. Is it possible for us to take a 18 A No.
19 short break right now, so we can confer with 19 MR. DEELEY: Okay. | have no further
20 Kevin? 20 questions. | betieve Shana Gillers is going to
21 MR. DEELEY: Sure. 21 ask some questions.
22 MS. GILLERS: Kevin, if you don't mind, 22 EXAMINATION
23 would you be able to step outside, and Shane and! |23 BY MS. GILLERS:
24 will call you on your cell phone? 24 Q Thank you. Can you hear me? | just want to make
25 MR. DEELEY: Sure. 25 sure you can hear me through the telephone?
123 125
1 MS. GILLERS: Thanks, so much. 1 A Excellent.
2 {Short recess.) 2 MS. GILLERS: 1 would like to mark —
3 MR. GALLANT: | guess you don't have to 3 | think we're up to Exhibit 7, and hopefully,
4 tell me, but are the interveners going to have 4 Kevin has a copy of the document that I'm hoping
5 questions of their own? 5 to mark. Mt starts out on top, FEC Form 3X. The
6 MR. DEELEY: | believe they are, but | 6 date on the right bottom comer is 01-31-2005.
7 don't think it will be for very long. 7 {Exhibit No. 7 was marked.)
8 MR. GALLANT: Okay. 8 BY MS. GILLERS:
9 BY MR. DEELEY: g8 Q Could the witness please take a look at this
10 Q -Okay. Do you have an understanding as to whether |10 document? 1'd like you to confirm that it's a
11 money was raised specifically to pay for the 11 Wisconsin Right to Life PAC report filed with the
12 judicial filibuster TV advertising campaign? 12 FEC on January 31st, 2005, It's a public
13 A I'm unclear as to whether — as to how that whole 13 document.
14 thing operated, in terms of funding for it. 14 A Yes, thisis.
i5 Q What do you know about how funding operated for 15 Q Thank you. Can you tum to the second to last
16 it? 16 page, and can you confirrn that the second to last
17 A [really don't know. | don't know where the 17 page contains independent expenditures for
18 source of money came from. if there was a source |18 Wisconsin Riaght to Life PAC?
19 of money. 19 A That's correct.
20 Q Do you have an understanding as to whether an 20 Q And can you confirm that the independent
21 outside fund-raising consultant was hired to raise 21 expenditure listed here is for spot radio ads?
22 money for the TV advertising? 22 A Yes.
23 A A fund-raising consultant? 23 Q And the description is they were supporting
24 Q Yes. 24 Bush/Michels, | believe, and opposing
25 A |don't have any knowledge of that. 25 Kerry/Feingold?
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1 A Right. 1 STATE OF V)WSSSC-ONSIN }
2 Q What was the content of those spot radio ads? 2  COUNTY OF Mll;w AUKEE )
3 A Those were PAC ads. Now, | have no recollection
4 of the ads, themselves, but I'm looking at this, 3
5 and this would -- we would be reporting here an 4 . .
6 independent expenditure, in the amount of $288, t 5 |, JANE M. JONES, a Certified Reaitime
ep exp N L Reporter, Registered Merit Reporter and Notary Public
7 advocate for the election of George Bushand Tim | 7 in and for the State of Wisconsin, do hereby certify
8 Michels and oppose the election of Kerry and 8 that the above deposition of SUSAN ARMACOST was
g9 Feingold. 9 recorded by me on June 8, 2006, and reduced to writing
10 Q Do you know what the content of those ads was, 10 under my personal dlr!a ction.
: ) ) 11 [ further certify that | am not a
1 besides the fact that they were partially opposing 12 relative or employee or attomey or counsel of any of
12 Feingold? 13 the parties, or a relative or employee of such attomey
13 A 1don't remember the exact content. 14 or counsel, or financially interested directly or
14 @Q Now, as the PAC and Legislative Director, would it 15 indirectly in th!s action.
I . 16 In witness whereof | have hereunder set
15 haw‘a been you who wouid have bet'an responsible for 17 my hand and affixed my seal of office at Milwaukee,
16 putting together these ads and placing them? 18 Wisconsin, this 13th day of June, 2006.
17 A | probably recorded it. 19
18 Q I'm sorry. What do you mean by record it? ;g’
19 A Itwould be my voice. | can't say for sure, but| Notary Public
20 have done that on many ads. 22 In and for the State of Wisconsin
21 Q So it would have been your voice who was the voice
22 that was actually heard in the ads, opposing 23
23 Senator Feingold? 24
24 A ldon't recall if that is the case in this My Commission Expires: January 04, 2009.
25 particular ad. 25
127
1 Q Botit was your general practice, as the
2 Legislative Director and PAC Direclor, when you
3 did radio ads, that it would have been your voice?
4 A Often, but not always. We have other pecople who
5 do it, as well.
6 MS. GILLERS: Qkay. Shane, do you have
7 any additional questions?
8 MR. STANSBURY: No.
] MS. GILLERS: Okay, thank you very much.
10 1 think that's all we wanted to ask. Kevin, do
11 you have any additional questions?
12 MR. DEELEY: 1do not.
13 MS. GILLERS: Then [ think we're done.
14 MR. DEELEY: Jeff, do you have any
15 questions?
16 MR. GALLANT: [ do not.
17 MR. DEELEY: Okay. |think we are done
18 then.
19 (Proceedings concluded at 2:26 p.m.)
20
21
22
23
24
25
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STATE OF WISCONSIN )
) SS:
COUNTY OF MILWAUKEE )

I, JANE M. JONES, a Certified Realtime

Reporter, Registered Merit Reporter and Notary Public

in and for the State of Wisconsin, do hereby certify
that the above deposition of SUSAN ARMACOST was
recorded by me on June 8, 2006, and reduced to writing
under my personal direction.

I further certify that I am not a
relative or empioyee or attorney or counsel of any of
the parties, or a relative or employee of such attorney
or counsel, or financially interested directly or
indirectly in this action.

In witness whereof I have hereunder set
my hand and affixed my seal of office at Milwaukee,

Wisconsin, this 13th day of June, 2006.

%M,%w

Notary Pubifc
In and for the State of Wisconsin

My Commission Expires: January 04, 2009,

BROWN & JONES REPORTING, INC.
414-224-9533
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and

SEN. JOHN MCCAIN, et. al.,

i e i i L ST M M S L NI L S S N L W L N S

Intervenor-Defendants.

DEFENDANT FEDERAL ELECTION COMMISSION’S EXHIBIT 5
SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT



Case 1:04-cv-01260-RIJL-RWR  Document 81-2  Filed 07/14/2006 Page 152 of 286

Page 1
UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC.,
Plaintiff,

-Vs- No. D.D.C. 04-1260

FEDERAL ELECTION COMMISSION, and
SENATOR JOHN McCAIN, et al.,

Defendants.

DEPOSITION OF JASON VANDERGROUND, taken pursuant

to Notice, at 25 Ottawa, in the city of Grand Rapids,
Michigan, at 9:10 a.m., on Wednesday, June 7, 2006,
before Dawn M. Houghton, C.S5.R. #3071, a Certified
Shorthand Reporter within and for the County of Kent,
State of Michigan.

APPEARANCES:
For the Plaintiff:

MR. JAMES BOPP, JR.

BOPP, COLESON & BOSTROM

1 South 6th Street

Terre Haute, Indiana 47807

For the Defendant Federal Election Commission:

MR. KEVIN DEELEY

FEDERAL ELECTION COMMISSION
899 E Street, Northwest
Washington, DC 20463

For the Intervenors (appearing telephonically):

MR. BRENT BICKLEY ?
WILMERHALE :
1875 Penusylvania Avenue
Washington, DC 20006
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; INDEX 1 finish that question and then talk about a break. I think
3 WITNESS: JASON VANDERGROUND 2 you mentioned we'll have water brought in, so if at any
45 minn::g: g; m gzeley gasc | gl 3 peint you need to get water or refill your glass, that's
p - Bopp age 4 fine, just let me know.
; -000- 5 If you give me an answer at some point and then
9 EXHIBITS: MARKED: 6 later on you realize that there was some additional
10 g:::t::; {.{;'L’.'f 4, 20)04 proposal) Pa Pn‘sg 8 7 information you should have told me or some amendment that |-
11 Fchibit3 (CHE“’:'; baper) 1,3:3 . 46 8 you should probably give, that's fine, just let me know
Exhibit4 (June 9, 2004 proposal) Page 50 S when it's on your mind. We can do that at any point.
12 ghhibi' 3 (July7, 2004 Estimate) Page 57 10 So could you please spell your last name for the
ibit 6 (Public relations objective)  Page 78
13 Exhibit 7 (Stmightiine proposal) Page 79 11  record?
Ll fomii Dy 8 12 A Vanderground
Exhibit 10 (Propositions 1o test) Page 100 13 Q. And could you state your address, please?
T i 1y o document) el ! 14 A. 62Mayfield Avenue, Grand Rapids, Michigan, 49503,
16 Exhibit 13 (Creative Strategy document)  Page 110 15 Q. And where do you work? :
N St TR 16 A. Hovon Mekendry.
Exhibit 16 (Handwritten notes) Page 120 17 Q. Whatis Hanon McKendry?
18 a:%’:: {;’ g";";‘;ﬁ; E;]gzs“gdémpaig)“gglg‘l 2 18 A. It'sabrand consulting and advertising firm.
19 Exhibit 19 (Handwritten notes) Page 139 1% Q. Andcan you describe what you mean by brand consulting? |
20 E"xﬂ}t‘l: g‘l’ ((;::{i:sal-::;;g storyboard) Pagcpl?le 140 20 A. It's marketing, commumications, promotions,
Exhibit 22 (Weekly spending chart) Page 143 21 Q. Andwhat kind of clients do you have?
21 E:::g:: gi ((Eiffﬁrfﬁﬁgmd) paglfalg4e4149 22 A. Corpf)rate clients and no:llproﬁt clients,
22 (Exhibits attached.) 23 Q. Andis that the type of clients that Hanon McKendryhasor |
3: 24 you personally? :
25 25 A. Hanon McKendry.
Page 3 Page 5 .
1 JASON VANDERGROUND, 1 Q. Andwhatkind of clients do you personally have? L
2 having been first duly swom by the Notary Public to tell 2 A. Primarily nonprofit clients.
3 the truth, the whole truth, and nothing but the truth, was 3 Q. And can you describe a little bit the types of nonprofit
4 examined and testified as follows: 4 clients that you have?
5 MR. DEELEY: Good moming, Mr. Vanderground. My | 5 A. Do you want a list?
6 name is Kevin Deeley. Il be taking your deposition 6 Q. Sure :
7 today. Would other counsel like to introduce themselves? 7 A. Alliance Defense Fund, the Grand Rapids Downtown Alliance,
8 MR. BOPP: Jim Bopp, counsel for the witness and 8  Homeward, Focus on the Family. ¢
9  for Wisconsin Right to Life. 9 MR. BOPP: Excuse me. ;
10 MR. BICKLEY: Brent Bickley from WilmerHale, 10 (Brief conference off the record.)
11  counsel for intervenors. 11 BY MR. DEELEY: :
12 EXAMINATION 12 Q. Anddo you work for any of those clients when they are
13 BY MR DEELEY: 13 doing advocacy?
14 Q. Have you ever been deposed before? 14 A. What do you mean by that? t
15 A. No. 15 Q. Sort of as opposed to just marketing services or an entity
16 Q. Well, let me just explain a little bit how it works. T'll 15 like doing sort of political advocacy? ‘
17 ask you questions and your answers will be recorded by Ms. 17 A. Sowhat was the question again? h
1ls Houghton at the end of the table. You need to answer 18 Q. Do you -- does your work for any of those entities consist
19  orallyin giving your answers. She won't be able to 19  of assisting them in their advocacy efforts?
20 record a nod or a shaking of your head, and also uh-huh 20 A. Sometimes. ;
21 andhu-huh are impossible to read once it's transcribed so 21 Q. Andwhich clients are those? g
22 you have to say yes or no if you meean yes or no. 22 A Currently? i
23 If you need a break at any time, let me know. 23 Q. Currently or recently.
24 We can stop. If we're in the middle of a question, we'll 24 A. One was Wisconsin Right to Life, Alliance Defense Fund. ’
Q. {

25

finish the — if we're in the middle of a question, we'll

25

And what is Alliance Defense Fund's cause?
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1 A. Theyre concerned with religious freedom. 1 A, Strategic planner, account executive, assistant account '
2 Q. ‘Andin addition to your own clients, do you also assist 2 executive.
3 with other projects at Hanon McKendry? 3 Q. And can you briefly summarize the distinctions between _
4 A, Sometimes. 4 those positions? :
5 Q. And are you famniliar with other clients that Hanon 5 A. Assistant account executive is working under a lead :
6 McKendry has done advocacy work for? 6 account person, typically more day-to-day operations,
7 A. Somewhat. 7 internal operations; an account executive, then, is in
8 Q. Who are some of those clients? 8 charge of the relationship between the client and the
S A. lcan't remember mare — I don't have a specific — 8 agency; strategic planner is more involved in strategic i
10 Q. Okay. Does Hanon McKendry do any work for political 10 planning and research; and then a lead consultant is :
11 candidates? i1 rezlly the person who is there leading a team of people z
12 A. No, typically not. 12 that are working on the account. It's a more senior :
13 Q. What about political parties? 13 account position. :
14 A. Idon't remember. 14 Q. Have you worked on the same types of accounts throughout
15 Q. Have you worked while at Hanon McKendry for any political | 15 your time here —
16 candidates? 16 A, No.
17 A. Yes. ) 17 Q. --for the most part? And how has that changed over
18 Q. Which candidates were those? : 18 time?
19 A. Brian Craig (sp). 19 A. I work more on nonprofit accounts than I used to in the
20 Q. And what office was he running for? 20 past.
21 A, Ican'tremember. 21 MR. DEELEY: I'd like to have marked for
22 Q. When was it? 22 identification Exhibit Number 1.
23 A. Five years, six years ago. 23 (Deposition Exhibit Number [ was marked.)
24 Q. What is your position at Hanon McKendry? 24 MR. DEELEY: For the record, this is a document
25 A. Lead consultant. 25 that has a Bates identification number at the bottom of
Page 7 Page 9
1 Q. And what does that mean? 1 the first page, HM-01-389,
2 A, Whatdo youmean? 2 BYMR. DEELEY: 3
3 Q. Can you describe what that position entails? 3 Q. Areyou familiar with what's been marked as Exhibit Number [
4 A. It's the person that is the — the point person between 4 1? \
5 the firm and the client that is responsible for all the 5 A. Yes :
6 work that needs to be done by the agency for the client 6 Q. Whatisit?
7 and then interacting with the client. 7 A. It's an initial proposal that was sent to Wisconsin Right
8 Q. Andhow long have you been at Hanon McKendry? 8 to Life.
9 A. Eight years. 5 Q. And what role, if any, did you have in drafting the
10 Q. Did you have any jobs before you came to Hanon McKendry in | 10 proposal? :
11 political advertising? 11 A. I was the one that was primarily involved in it.
12 A No. 12 Q. Isthis atrue and accurate copy of that proposal that was
13 Q Any jobs working for candidates? 13 sentto Wisconsin Right to Life?
14 A. No. 14 A. Idon't know. :
15 Q. Political parties? 15 Q. Could you review it and deterrmine whether it is? :
16 A, No. 16 A. Yes, it ooks correct. :
17 Q. Advocacy groups? 17 Q. You believe it's a true and accurate copy of the proposal ;
18 A No 18  that was sent to Wisconsin Right to Life?
19 Q. And for how long have you held a position of ead 19 'A. From looking at it just at a glance, it looks like it has
20 consultant? 20  the structure of what we sent to them, yes. :
21 A. [don't remember. 21 Q. Now I direct your attention to Page 3.
22 Q. Approximately? 22 A. Uh-huh, :
23 A, Three years. 23 Q. Afier the first full paragraph, there's four separate
24 Q. And what position or positions did you hold before that 24 lists. Are you familiar with those lists? :
25 time? 25 A, Yes.

3 (Pages 6 to 9)
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Page 10 Page 12|
1 Q. What are they? 1 A. Ihanded -- what I gave him was just my personal file, and
2 A, They are lists of clients that Hanon McKendry's had over 2 then I recommended that he would -- he'd get all the files
3 the history of the firm. 3 that the agency has, and so I know that he tatked to
4 Q. And could you identify which accounts you worked on, if 4 several other people and got their files as well, got the
5 any? 5 — our corporate files and then combined those and sent
6 A. Citizens for Conpassionate Care, Kids First! Yes!, 6 themn.
7 Michigan Catholic Conference, Massachusetts Catholic 7 Q. And are those corporate files kept in the ordinary course
8 Conference, Right to Life, U.S. Conference of Catholic 8 of your business?
9 Bishops, Life Ed, Judge Murphy, Alliance Defense Fund, 9 A. Yes
10  Colorado Alliance for Reform in Education, Focus on the 10 Q. And do you know whether - or to the best of your
11 Family. 11 knowledge, are the files that — those files from the
12 Q. And from — from your work here, are you familiar at all 12 corporate files that you gave to the attomey, were those
13 with some of the accounts that you didn't directly work on 13 true and accurate copies of those files?
14 but you have had some exposure to? 14 A. As faras]kmow.
15 A. Alitlebit. 15 Q. And the copies that you gave to your CEO, were those true
16 MR. DEELEY: I'd like to mark for 16 and accurate copies of the files from your possession?
17  identification Exhibit Number 2. 17 A. Yes.
18 (Deposition Exhibit Number 2 was marked.) 18 Q. And do you maintain those in the ordinary course of your
19 BY MR. DEELEY: 193 work?
20 Q. Are you familisr with what's been marked as Exhibit Number | 20 A. Yes.
21 2?7 21 Q. Letme just take one aside to check on our telephonically
22 A. Yes. 22 appearing attorney. Brent, can you hear everything okay?
23 Q. Whatisit? 23 MR. BICKLEY: Yeah, [ can hear everything
24 A It's a subpocna. 24 great. You guys are doing really well.
25 Q. And how are you familiar with it? 25 BY MR. DEELEY:
Page 11 Page 13
1 A. What do you mean? 1 Q. Okay. Inthe work that you do for your clients, do you
2 Q. How did you come to be acquainted with that document? 2 employ multiple means of communication on their behalf?
3 A. Itwassent tous. It was actually forwarded to me. 3 A Yes.
4 Q. Anddid you play a role in providing documents inresponse | 4 Q. And what are the means of communication that you employ? |
5 to that subpoena? 5 A. Do you mean — what do you mean? What's —
6 A. Yes. 6 Q. When you are planning the marketing or campaign for the
7 Q. Whatwas your role? 7 client, which means of commumnication do you use to
8 A. Iwentto my file and pulled cut the folder that I had en 8 communicate the client's message?
9 Wisconsin Right to Life and handed that over to our CEO. 9 A. Do you mean what's the full realm of possibilities or do
10 I tooked at the electronic file that I had on my desktop. 10 You mean --
11 I just opened up the list of files and printed that out 11 Q. Which cnes do you -- let's start with which ones do you
12 and handed it to our CEQ. 12 frequently employ?
13 Q. And doyou have any knowledge as towhat he did withthe | 13 A. Okay. Television, radio, newspaper, direct mail,
14 files that you handed to him? 14 Internet.
15 A. Yes. 15 Q. Andby Intemet, which of the ways of communicating over
16 Q. What did he do with themn? 16 the Internet do you mean?
17 A. He took all of the material and then sent it to our 17 A. Typically dedicated Web sites.
18 lawyer. 18 Q. Any other means of communication through the Internet?
15 Q. Do you have an understanding as to whether he sent any 19 A. There are others.
20 documents in addition to the ones that you gave him? 20 Q. Are there others that you sometimes recommend that your |}
21 A. Ibelieve he did. 21 clients utilize? ‘
22 Q. And are you familiar with those documents? 22 A. Naot typically.
23 A. No. 23 Q. That you have in some instances recormmended that your
24 Q. Andwhy do you believe that there were other documents 24 clients utilize?
that he gave to the lawyer as well? 25 A. No. L

25
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1
2
3
4
5
6
7
B
9

10
11
12
13
14

Page 14

Q. Do you ever recommend that your clients utilize mass
E-mails?

A. No.

Q. Other than the ones that you've listed, are there other
means of communication that you recommend less
frequently?

A. Yard signs, outdoor boards, posters.

Q. Outdoor boards, you mean like billboards?

A. Corect.

Q. And do you also sometimes encourage them to use the
contact newspapers or television stations and get their
message out through the media?

A. Sometimes.

Q. Are there any others that you can think of?

1
2
3
4
5
6
7
8
9

10
11
12
13
14

Page 16|

Q. What about newspaper advertising, what are the
circumstances that lead you to recommend advertising in
print?

. A lot of times if you want to reach -- a newspaper
audience typically is a more male audience, a slightly
older audience, a higher income audience, and so if your
campaign is designed to reach that audience, sometimes
newspaper can be a good medium. A lot of times if you
want to have a single presence on a certain day, it's a
good medium to use. 1f you have something high profile
that's happening a particular day that you want to draw
attention to, it's a good way of communicating that.

Q. Canyou explain a little bit the term single presence?

A. What do you mean?

15 A. Not - not off the top of my head. 15 Q. 1 think you said if you want to have a single presence.
16 . And can you explain a little bit the thinking that goes 16 A. If—alotoftimes a fuli page newspaper ad has a
17 into choosing which means of communication fitthe needs | 17 presence to it that few other mediums have. A lot of
18 of a particular client? ‘ 18  times other mediums, you know, it airs for 30 seconds or
19 A. Ingeneral or — 19  itairs for 30 seconds/60 seconds and it kind of goes :
20 Q. Yes. 20 away. With a newspaper ad, a lot of times it's just :
21 A. You typically look for what's the best way to reach the 21  something that will get a lot of attention that day. \
22 audience, what's the right combination of media, the 22 Q. And what about radio, what are the circumstances that make |
23 seasonality has an impact, you look at the type of message | 23 that a good choice for people? g
24 that you're trying to communicate and what medium is most | 24 A. A lot of times radio is & good frequency medium, so where
25 appropriate for that. 25 TV, you can reach a large audience, radio helps you build
Page 15 Page 17|
1 Q. Sotelevision, for example, what are some reasons that you 1 up the frequency of that message so that people are seeing |
2 would encourage a client to advertise on TV? 2 the campaign four, five, six times and then it ends up g
3 A. lt's— you can reach a lot of people in a short amount of 3 being more effective. Because you don't have visuals,
4 time. 1t's high profile. 4 there's some creative things that you can do that can
S Q. And are there some instances when you den't recommend that | 5 dimensionalize what you're doing. ‘
6 clients use television edvertising? 6 Q. And what are the circumstances that would lead you to
7 A. Sometimes. 7 advise against the use of radio? :
8 Q. Andwhat are the circumnstances that lead to that 8 A. Ican'tthink of any. ;
9 recormmendation? 5 Q. Have all your — have you advised all your clients to use '
10 A. Most often it's because they can't afford it. 10  radio?
11 Q. Are there any other reasons? 11 A. No. V
12 A. Typicallynot. 12 Q. And which clients did you not advise to use radio?
13 Q. What are the reasons why you sometimes recommmend direct |13 A. I can't even remember. 5
14  mail? 14 Q. Why were there some clients that you did not advise to use :
15 A. lt'sa very efficient way of communicating. A lot of 15 radio?
16  times if you have a list that is consistent with your le A. [can't remember. :
17 target audience, it's a great way to reach that audience. 17 Q. Have you advised all your clients to use television
18  Typicallyit's a complimentary element to a broedcast 18 advertising? T;
19  campaign. It's a reinforcement tool. 19 A. Ican't remember.
20 Q. And are there circumstances where you would typically 20 Q. If you would turn back to Exhibit Number 1, the third r
21 advise against using direct mail? 21 page, the second client listed, Of The People, do you know
22 A. There could be. 22 whether television advertising was used for them? |
23 Q. Can you think of any in the past that have occurred in 23 A. [believe so.

24
25

A. Not specific

your work?
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Page 18 Page 20|

1 Q. And the parental rights amendment in Colorado, do you know | 1 Q. Do you have an understanding as to whether radio was used

2 whether that was something the legislature voted on or the 2 on behalf of that client?

3 voters voted on? 3 A. Yes.

4 A, Idon't remember. 4 Q. Wasit?

5 Q. The Family Research Council, do you know whether TVwas | 5 A. No.

6 used for that client? 6 MR. DEELEY: I'm going to — Mr. Bopp, I'm

7 A, Idon'tknow. 7 going to ask about a number of these elients, and if I ask

8 Q. Do you know whether radio was used? 8 about reasons why TV or radio was not used for any on this

9 A. No. 9 list, would you make the same instruction not to answer?
10 Q. Americans for Better Care, do you know whether TV 10 MR. BOPP: Yes, if you make the same - if you
11  advertising was used? 11 ask the same question as you just did as to any other of
12 A. Idon't remember. 12 their clients, the advocacy and strategic advice they
13 Q. Do you know whether radio was used? 13 gave, yes, I would.
14 A. Idon't remember. 14 MR. DEELEY: Okay. If that arises again, [ will
15 Q. Kids First! Yes!, that was a voucher initiative, meaning 15 just note our - that I would have asked the question and
16 that that was something the voters voted on, is that 16 our disagreement over the issue. Is that acceptable?
17  right? 17 MR. BOPP: That's fine.
18 A. Comect. 18 BY MR.DEELEY:
19 Q. The Michigan Catholic Conference, do you know whether TV | 19 Q. Do you have an understanding as to whether TV was used for
20  was used in their campaign? 20  theRight to Life client? .
21 A. No. 21 A. Yes.
22 Q. Youdon't— 22 Q. Wasit?
23 A. It wasnot used. 23 A. Yes.
24 Q. Notused? Do you have an understanding as to whether 24 Q. Do you have an understanding as to whether radio was used
25  radio was used? 25 on behalf of that client?

Page 19 Page 21

1 A. Yes 1 A. No.

2 Q. Wasradio used? 2 Q. You'renot sure?

3 A No 3 A. PI'mnotsure.

4 Q. Do you have an understanding as to why TV was not used? 4 Q. Do you have an understanding as to whether TV was used on

5 MR. BOPP: 1 object. That is strategic advice 5 behalf of the U.S. Conference of Catholic Bishops?

6 regarding advocacy of a client and it's not even Wisconsin 6 A. Yes.

7 Right to Life, and the court has limited questions to the 7 Q. Wasit?

8 purpose and effect of the 2004 advertisements of Wisconsin 8 A. No.

9 Right to Life, not to any historical or future client % Q. Do you have an understanding as to whether radio was used
10 advocacy of the plaintiff, and I object and I instruct the 10 on behalf of the U.S. Conference of Catholic Bishops?
11 witness not to answer. 11 A. Yes.
12 MR. DEELEY: The court ordered explicitly 12 Q. Wasit?
13 discovery into the effectiveness of using other media. 13 A. Yes. %
14 This line of questioning goes directly to that, so I don't 14 MR. DEELEY: And with respect to TV, I indicate :
1s think an instruction not to answer is appropriate in light 15 that I would have asked further questions that Mr. Bopp
16 of that explicit authorization from the court. So you're 16 would have instructed not to answer, as we just discussed. '
17 instructing him not to answer? 17 MR. BOPP: Fine.

18 MR. BOPP: I have not changed my instruction. 18 BY MR. DEELEY: .
13 BY MR. DEELEY: 19 Q. Life Ed, do you have an understanding as to whether TV was |;
20 Q. The Massachusetts Catholic Conference, do you know whether | 20 used?
21 TV -- or do you have an understanding as to whether TV was 21 A. Yes. 4
22 used on behalf of that client? 22 Q. Wasit? i
23 A Yes. 23 A. No,
24 Q Wasilt? 24 Q. Withrespect to Life Ed, do you have an understanding as

25 to whether radio was used?

25

A. No.
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Page 22 Page 24|
1 A. Yes. 1 Q. Doyou have an understanding as to whether radio was used
2 Q Wasit? 2 on behalf of Focus on the Family?
3 A No 3 A, No .
4 Q. Life Athletes, do you have an understanding as to whether 4 Q. Do you have an understanding as to whether TV was used on
5 TV was used? 5 behalf of Promise Keepers?
6 A. Yes. 6 A, Yes.
7 Q. Wasit? 7 Q Wasit?
8 A. Yes. 8 A. Yes.
g Q. With respect to Life Athletes, do you have an 9 Q. Do you have an understanding as to whether radio was used
10  understanding as to whether radio was used? 10  on behalf of Promise Keepers?
11 A. No. 11 A. No.
12 Q. Do you have an understanding as to whether TV was used for | 12 MR. DEELEY: And Il just note for anywhere
13 Bethany Christian Services? 13 there were answers to no radio or TV was not used, T would
14 A. No. 14 have asked additional followup questions that Mr. Bopp
15 Q. Do you have an understanding as to whether radiowasused | 15 would have instructed the witness not to answer.
16 on behalf of Bethany Christian Services? 16 BY MR. DEELEY:
17 A. No. 17 Q. Inthe work at Hanon McKendry, is it sometimes necessary
18 Q. Do you have an understanding as to whether TV was usedon | 18 to create and run advertising campaigns on very short
19  behalf of Alliance Defense Fund? 19 timelines?
20 A Yes. 20 A. Yes.
21 Q. Wasit? 21 Q. Does that happen fairly frequently?
22 A. Yes. 22 A. What do you mean frequently?
23 Q. Do you have an understandings as to whether radio wasused | 23 Q. Well, I mean how — how frequently does that happen?
24 on behalf of Alliance Defense Fund? 24 A. Icentrecall.
25 A. Yes. 25 Q. But you would say it's not uncorrmmon?
Page 23 Page 25
1 Q. Wasit? 1 A. Correct.
2 A Yes. 2 Q. And does that include advertising that's done over the
3 Q. Do you have an understanding as to whether TV was usedon | 3 radio that sometimes has to be done in short time limits?
4 behalf of CARE? 4 A. Yes.
5 A. Yes. 5 Q. And under urgent circumstances, how quickly is Hanon  |:
6 Q. Wasit? 6 McKendry able to create and air a radio advertisement? !
7 A. No. 7 A. Ican't remember.
8 Q. Do you have an understanding as to whether radio was used 8 Q. Approximately,
9 onbehalf of CARE? 9 A. Do you mean from beginning to end?
10 A. Yes. 10 Q. Yes. :
11 Q. Wasit? 11 MR. BOPP: Just a second. i
12 A. Yes. 12 (Brief conference off the record.) i
13 Q. Do youhave an understanding as to whether TV was usedon | 13 BY MR. DEELEY:
14 behalf of World Vision? 14 Q. After your conference with counsel, you may answer. k
15 A. Yes. 15 A. A week ’
16 Q. Wasit? 16 Q. And at Hanon McKendry, is it sometimes necessary to run
17 A. Yes 17 television advertisements, create them, and air them on
18 Q. Do you have an understanding as to whether radiowas used | 18 very short timelines? !
19 on behalf of World Vision? 19 A. Yes. :
20 A. No. 20 Q. And if an urgent circumstance presents itself, how quickly |:
21 Q. Do youhave an understanding as to whether TV wasusedon | 21 is Hanon McKendry able to create and air television :
22 behalf of Focus on the Family? 22 advertisements? g
23 A. Yes. 23 A. Two weeks.
24 Q. Wasit? 24 Q. If you are deciding when to run advertisements, is the
25 A. Yes. 25 t1me penod nght before an electlon an eesner time to run
'7 (Pages 22 to 25)
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Page 26 Page 28 |

1 advertisements or a more difficult time to run 1 election?

2 advertisermnents? 2 A. Typically.

3 A. What do youmean? 3 Q. And so if you're running political advertising but not on

4 Q. Interms of achieving the purpose of the advertiser, is it 4 behalf of a candidate, is that a time period where you're ;

5 more difficult to do in that time period or easier to do 5 mere likely to have your message lost amidst a clutter of :

6 in that time period? 6 all the other political advertising?

7 A. ldon't understand. 7 A. That could happen.

8 Q. Isitmore expensive to run advertisements in the time 8 Q. In your experience, has that happened?

8 period right before elections? 9 A. Sometimes. :
10 A. It depends. 10 Q. Have you worked on any advertising campaigns that atternpt
11 Q. What does it depend on? 11 to get the public to lobby a legislature or legislators on
12 A. It depends on when that election is held. 12 an issue?

13 Q. When would it — when would it be less expensive? Atwhat | 13 A. Yes. :
14 time would an election be held that it would be less 14 Q. And which campaigns have those been? i
15 expensive to run in the time period right before the 15 A. Wisconsin Right to Life. :
16 election? 16 Q. Have you worked on any others?
17 A. Ifit was alower level election, then it would be. 17 A. Notthat] can remember. :
18 Q. Andbylower level, do you mean when there's not 2 Federal | 18 Q. Are you aware of any others that Hanon McKendry managed |;
19 election occurring? 15 that you weren't necessarily working on? :
20 A. That would be one. 20 A, Yes. )
21 Q. What would some other ones be? 21 Q. And which were those? :
22 A. When there's not - when we're not voting on a president. 22 A. There was one for Phase Line Stratepies.
23 Q. And when it's not a lower level election, is it more 23 Q. Could you spell that?
24 expensive to run advertising right before the election? 24 A. It'sP-h-a-se L-i-n-e.
25 A. Itdepends. 25 Q. And just in summary form, can you tell me what Phase Line '

Page 27 Page 29 |

1 Q. Whatdoes it depend on? 1 Strategies is? -

2 A Are you asking me about media buying costs? 2 A, It'sapublic affairs firm. :

3 Q. Yes. 3 Q. And do you have an understanding as to what that campaign

4 A. Qkay. So what was the question again? 4 was about?

5 Q. Ifif's — well, let me ask you this, What's the opposite 5 A. Yes

6 of what you call a lower level election? Whatdoyoucall | 6 Q. What was it about?

7 the other elections? Higher level elections? 7 A. Civil statute of limitations. ’

8 A. Sure. 8 Q. And where was the advertising campaign?

9 Q. Ifit's a higher level election, is it more expensive to 8 A. Colorado.

10 buy advertising time right before the election? 10 Q. Statewide?

11 A Idor't know. 11 A. Yes

12 Q. If you are seeking to run advertising right before an 12 Q. Anddo you have an understanding as to what — what action |

13 election and you're not running advertising for a 13 Phase Line Strategies was hoping the legislators would i

14 candidate, is it possible to have your advertisement 14 take? :

15 preempted? 15 A. Yes.

16 A Yes. 16 Q. What was that?

17 Q. Does that happen fairly frequently? 17 A. Thatthey would vote against a civil statute of limitation

18 A. Itcan. 18 bill. :

19 Q. Itcan happen in that time period right before an 15 Q. Andhow are you farmiliar with that campaign? ;

20 election? 20 A. What do you mean?

21 A Yes. 21 Q. Just how did you - if you didn't work on it, how are you i

22 Q. Does it happen more frequently in the time period right | 22 aware of some of the details? ;

23 before higher level elections than the rest of the year? 23 A. Idid workon it.

24 A Idon't know. 24 Q. Oh,you did work on it?

25 Q. Isthere a surge in political advertising right beforean | 25 A. Yes. i
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Page 30 Page 32|
1 Q. What was your role? 1 Q. And when did that campaign occur?
2 A. Twas the lead consuitant on it. 2 A. [can't remember.
3 Q. Wasthe campaign successful? 3 Q. Approximately.
4 A. Yes. 4 A, 2004.
5 Q. When was that? 5 Q. And did that issue in fact come to a vote in Colorado?
6 A. Earlier this year. 6 A. Ican'tremember.
7 Q. And what means of communication did Phase Line Strategies | 7 Q. What was your role on that campaign?
8 utilize? 8 A. Iwasthe account person on it.
9 A. Idon'tknow. 9 Q. With some experience working both on behalf of candidates
10 Q. When a group wants to run advertising that attempts to get 10 and organizations that were advertising on issues, would
11 the public to lobby Iegislators on an issue, do you 11 you say, in your experience, that there are differences in
12 believe it's important to run that advertising before the 12 the ads that you ereate for those two entities?
13 vote occtrs? 13 A. Yes.
14 A. Yes. 14 Q. What are the differences?
15 Q. Whyis that? 15 A. You're asking people for different actions so the way that
16 A. What was the question? 186 you corrmmunicate with them is somewhat different.
17 Q. Whyis it important to run it before the vote occurs? 17 Q. How?
18 A. Sothat people could act on it before it's voted on. 18 A. What do you mean?
19 Q. And do you believe, in those advertising campaigns where 19 Q. Inwhat ways is it different? Well, what are the
20 you're attempting to get the public to lobby legislators, 20 different actions that you're asking for?
21 it's important to run the advertising close in time to 21 A. For which type of advertising?
22 when the legislative vote will occur? 22 Q. For both.
23 A. Yes. 23 A. With corporate advertising, a lot of times you're asking
24 Q. Whyis that? 24 somebody to — you want somebody to be aware of something,
25 A. Itsticks in people's minds a little bit more. 25 think about it, to consider it, to sometimes visit
Page 31 Page 33
1 Q. So the further away from the legislative vote the 1 something or purchase something, go to a Web site. ;
2 advertising occurs, the less likely it is to stick in 2 Q. And what about candidate advertising, what's the action
3 people's minds when that vote comes around? 3 that you're seeking there?
4 A Typically. 4 A. You want to create a certain impression or you communicate |
5 Q. Maybe this will refresh your recollection. If youturnto | 5 some information about that candidate, have people think
6 Exhibit 1, the list that we've looked at, could you 6 positively about that.
7 briefly review and see — looking at this, if you would 7 Q. Andif you are doing advertising for an organization on a
B characterize any of the work that was done for these 8 political issue, what is the action that you're seeking
g clients as advertising that attempted to get the public to 9 there?
10 lobby legislators on an issue? 10 MR. BOPP: [ object. The "political issue” is
11 A. Yes. 11 vague and could be misunderstood in terms of what it means
12 Q. Have you had a chance to look all the way through it? |12 and what you are referring to, so I object to the form of
13 A Yes. 13 the question. But you can answer if you know, if you can.
14 Q Okay. Which ones? 14 THE WITNESS: Would you restate it?
15 A. Colorado Alliance for Reform in Education. 15 BY MR. DEELEY:
16 Q. And what was the legislative matter that CARE was 16 Q. You don't understand the question?
17 concerned with? 17 A. [Ican't remember.
18 A. It was education reform. 18 Q. We can have it read back.
19 Q. And where was that? 19° THE REPORTER: Question: "And if you are doing
20 A. InColorado. 20 advertising for an organization on a political issue, what
21 Q. That was a state lobby issue? 21 is the action that you're seeking there?"
22 A Correct. 22 THE WTTNESS: s that the list that I gave to
23 Q. And was there a particular bill that the organization was | 23 you?
24 concerned about? 24 BY MR. DEELEY:
25 Q. No, you haven't answered that question.

8]
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A. TIbelieve so.
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Page 34 Page 36
1 A, Okay. . 1 Q. And who was that attomey?
2 Q. I had asked about candidate advertising, and now I wantto | 2 A. Idon't know specifically.
3 ask you about when you're doing political advertising but 3 Q. Wasit Mr. Bopp?
4 for an organization about an issue, not about a candidate 4  A. Idon't believe so.
5 election. 5 Q. And you mentioned earlier work that Hanon McKendry did for |}
6 A. Okay. 6 Wisconsin Right to Life. When did that work occur?
7 Q. Whatis the action that you're seeldng in that type of 7 A ml2004.
8 advertising? 8 Q. Any other time periods?
9 A. You want people to understand an issue and either to be 9 A. Notthat I can remember, no.
10 sympathetic to that issue or to act on that issue, be 10 Q. Andhow did you first leam of the possibility that Hanon
11 supporttive of that issue, 11 McKendry would do work for Wisconsin Right to Life?
12 Q. When creating that last category of advertising about a 12 A. lwasinformed by our founder and chief creative officer,
13 political issue and not a candidate election, is it 13 Bill McKendry.
14 advantageous to name an office holder when you do that 14 Q. Andwhat did he tell you?
15 type of advertising? 15 A. That he had been contacted by Wisconsin Right to Life and
16 A. What type? 16 that I should follow up with them.
17 Q. If you're running an advertisement about a political issue |17 Q. And do you have an understanding as to why, among all the
18 and not about a particular candidate’s election. 18  advertising consultants in the world, Wisconsin Right to
19 A, Itcanbe. 19 Life ended up contacting him?
20 Q. And when can it be? 20 A. Yes.
21 A. When can it be? 21 Q. Why was that?
22 Q. Yes. 22 A, [believe it was the body of work that we had done. We
23 A. Ittypically provides a very clear call to action for 23 had worked on similar clients, Right to Life clients, and
24 people. When you specifically say you want - you're 24 we have a reputation for doing high quality
25 asking for this action directed towards this person, it's 25 comrnunications.
Page 35 Page 37
1 -- it's easier for people to remember and act on. 1 Q. Anddid he — or do you have an understanding as to who in
2 Q. And are there some circurnstances when it is not 2 particular passed along that reputation to Wisconsin Right
3 advantageous when running that type of advertising to name 3 to Life?
4 a particular office holder? 4 A. Yes.
5 A. Itcanbe. 5 Q. Who was that?
6 Q. And what are those circumstances? 6 A. Barbara Listing at Michigan Right to Life.
7 A. Ifit was a state level issue and you had a large number 7 Q. Andhow do you know that?
8 of people that needed to be lobbied, you may not list them 8 A. Ibelieve Bill told me.
9 by name. You may direct someone to a Web site where there 9 Q. And do you have an understanding as to who from Wisconsin
10 was a list of names and they could find out who the 10 Right to Life contacted Bill?
11 representative was. 11 A. Yes.
12 Q. Are there other circumstances that you can think of right 12 Q. And who was that?
13 now that -- where it would not be advantageous to name a 13 A, Barbara Lyons.
14 particular office holder when running that type of 14 Q. And what did Bill indicate to you was the project that
15 advertising? 15  Wisconsin Right to Life was seeking to hire someone for?
16 A. No 16 A. Ican'tremember.
17 Q. Do you have an understanding as to whether Hanon McKendry | 17 Q. Did you follow up with Barbara Lyons?
18 had an attomey in 20047 18 A. Yes.
19 A. Ibelieveso. 19 Q. Anddid you call Barh?
20 Q. And do you have an understanding as to who that attomey 20 A. Ican'tremember.
21 was? 21 Q. And when you spoke with her or when you contacted her, did |/
22 A. Whatdo you mean had an attorney? 22 she indicate to you what project she was seeking to hire
232 Q. Inany capacity did they — were they represented by an 23 anagency for?
24 attorney, to your knowledge, in 20047 24 A. Yes.
25 A. Ibelieveso. 25 Q And what prOJect dld she indicate that was?
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Page 38 Page 40 [:
1 A. They-- she told me that they wanted to do a campaign 1 A Was there a specific meeting?
2 addressing the Senate's filibustering of judicial 2 Q. No, I thought you were referring to a specific meeting  |:
3 nominees. 3 during this initial — this initial conversation period. j
4 Q. Anddid she tell you in your initial contacts any other 4 A I--Tunderstood you to say did you meet with her. In .
5 work that she was seeking to hire someone for? 5 general, yes, I did.
& MR. BOPP: | object. That would fall within the 6 Q. Okay. During your initial contacts with her, did you ever |
7 historical or future advocacy, and I instruct the witness 7 meet with her in person? ;
8 not to answer. 8 A Yes.
9 BY MR. DEELEY: 9 Q. And where did that meeting take place? :
10 Q. What did Ms. Lyons tell you about the work that shehadin |10 A, In Milwaukee. ‘
11 mind for an agency to do? Can you give more detail to 11 Q. And was there anyone else present?
12 what she told you she was looking for? 12 A Yes. !
13 MR. BOPP: I'm going to object to that question 13 Q. Who was there?
14  unless you limit it to the filibuster issue. 14 A Ibelieve other people from Wisconsin Right to Life.
15 MR. DEELEY: No. 15 Q. Do you recall who? )
16 MR. BOPP: Okay. Then I will object and 16 A. No.
17  instruct him not to answer. It goes beyond the scope of 17 Q. Approximately how many?
18 the order. It encompassed within the question what could 18 A From Wisconsin Right to Life? :
19  be a responsive answer that might involve other advocacy (19 Q. Yes.
20  than on the filibuster issue, so I instruct him not to 20 A Two. K
21 answer. 21 Q. And who else, if anyone, was there besides youand Ms. |
22 MR. DEELEY: I'm interested in everything that 22 Lyons and the Wisconsin Right to Life people?
23 she asked about, that she sought as part of that 23 A. Ibrought other members of our team with me.
24 campaign. 24 Q. Who were they?
25 MR. BOPP: And I instruct him not to answer on 25 A Greg Reese, our creative director. '
Page 39 Page 41 [
1 the grounds that I specified. 1 Q. Anyone else? i
2 MR. DEELEY: Our position, as I think you 2 A. Peggy Howard.
3 probably recall, is that there was one campaign that 3 Q. Whois she? i
4 Wisconsin Right to Life had during this time periodand | 4 A. She worked for public — the public relations firm [
5 that limit is inappropriate and the instruction not to 5 Straightline.
& answer contradicts the court's order, so I will state that 6 Q. And were they affiliated in some manner with Hanon "
7 for the record, and also state that had Mr. Bopp not 7 McKendry? i
8 instructed the witness not to answer, I would have had 8 A Yes. .
9 additional followup questions in regards to this topic,so | 9 Q. Can you describe that affiliation?
10 that if we seek relief on this matter, we would be seeking | 10 A. Idon't know for sure.
11 to ask additional questions. 11 Q. Imean not technical contractual terms — B
12 BY MR. DEELEY: 12 A. Sure. e
13 Q. So what else did Ms. Lyons tell you about the work that |13 Q. — but just generally how would you describe the i
14 she wanted you to do subject to your counsel's limits to | 14 relationship?
15 the Senate filibuster issue? 15 A. A partner. :
16 A. She said that they needed an effective carnpaign that 16 Q. And in these initial conversations before you were hired
17 addressed judicial filibustering and that she was 17 by Wisconsin Right to Life, did Miss Lyons or anyone from |;
18 interested in meeting. 18 Wisconsin Right to Life indicate that they expected the
19 Q. Anddid you in fact meet with her? 13 Senate filibuster campaign to result in a court case? ;
20 A, Yes. 20 A. I-Idon'tbelieve we had a meeting before we were
21 Q. And where did that meeting take place? 21 hired.
22 A, In Milwaukee, 22 Q. Okay. In your initial conversations with Ms. Lyons or !
23 Q. Was anyone ¢lse sitting in the meeting? 23 other people from Wisconsin Right to Life, did she ‘
24 A Yes. 24  indicate that she expected the Senate filibuster campaign [
Q. 25  toresultin a court case? !
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Page 42 Page 44|
1 A. We - she told me that she was hopeful that we would be 1 A. Idon't remember that.
2 able to continue running the campaign. 2 Q Was it your understanding during your early conversations
3 Q. And why did she tell you that? 3 about the proposed filibuster campaign that Hanon McKendry
4 A, She felt like that she understood that Campaign Finance 4 was being asked to design a filibuster campaign that would
S Reform said that there was a certain time when the ads 5 lead to a court challenge? :
6 couldn't run and she was hopeful that she would beableto | 6 A. Idon't remember. :
7 get an exception and continue running those ads. 7 Q. At any point during your work for -- on the filibuster
8 Q. And by getan exception, was it your understanding that 8 campaign, were you under the impression that the client E
g she meant that she would get an exception from a court? 9 expected you to develop the campaign in a way that would i
10 A. Yes. 10 lead to a court chailenge to the law?
11 Q. Anddid she discuss that possibility in your earliest 11 A. No. 3
12 conversation with her? 12 Q. Did anyone at Wisconsin Right to Life ever express to you
13 A. Yes. 13 the hope that a court challenge to the law would not in {
14 Q. And what was your response? 14 fact be necessary?
15 A. [can't remember. 15 A. Idon't remember. .
16 Q. And did she indicate that the possibility of a court case 16 Q. Did anyone ever indicate to you on behalf of Wisconsin ;
17 would impact the way that you would have to do your work | 17 Right to Life that — a hope that the ad campaign would :
18  inany way? 18  lead to a court challenge? .
19 A, No. 19 A. Idon't remember.
20 MR. BOPP: It's halfway through the moming. 20 Q. When did you become aware that Wisconsin Right to Life was
21 It's 10:30. Can we take a break? 21 possibly interested in hiring Hanon McKendry?
22 MR. DEELEY: Sure. 22 A. The - in 2004.
23 (A brief recess was taken from 10:30 am. to 23 Q. Approximately when in 20047 X
24 10:37 a.m.) 24 A, The summer.
25 BY MR. DEELEY: 25 Q. Andwe looked at the proposal, the written proposal that
Page 43 Page 45 |[.
1 Q. When Ms. Lyons mentioned the possibility of seeking an 1 you ultimately made to Wisconsin Right to Life. :
2 exemption from campaign finance laws, did she ever express | 2 Approximately how long before that proposal was submitted |,
3 the hope that perhaps the campaign would developina way | 3 to Wisconsin Right to Life did you first hear of the
4 that it would not conflict with the campaign finance 4 possibility of your firm being hired by them? ’
5 laws? 5 A. Idon't remember. u
6 A. Ican't remember. 6 Q. Approximately. £
7 Q. But it seemed like in your early conversations with her 7 A. A month.
g that she was operating under the assumption that she was 8 Q. Andabout how many conversations or meetings did you have
5 going to have to seek an exemption from a court, is that L with someone from Wisconsin Right to Life before you
10 right? 10  submitted the written proposal?
11 A. Yes. 11 A. Idon'tremember. ¢
12 Q. And were you familiar with the provision of law that she 12 Q. Do you remember roughly?
13 was concemned the advertising campaign would run afoul 13 A. No.
14 of? 14 Q. What, if any, research did you do before drafting the ‘
15 A. What do you mean? 15  written proposal?
16 Q. Were you already familiar with that area of law at all 16 A. What do you mean by that? T
17 before you spoke to Ms. Lyons? 17 Q. Research either in preparation for the campaign or in r
18 A. No. 18  orderto write the proposal itself. ;
19 Q. Did she indicate that one of the purposes of a filibuster 19 A. I gathered some background information, I locked at the
20 campaign was to lead to a court case challenging the law? 20 State of Wisconsin, I probably looked at some of the media '
21 A. Idon't understand. 21 outlets in Wisconsin. It was primarily looking at the i
22 Q. Did she indicate that -- not just that the ad campaign -- 22 state, the people in the state, and how the state was ;
23 that they may have to seek an exemption, but in fact she 23 divided up and good media outlets in various markets
24 intended for the ad campaign to lead to a challenge to the 24 throughout the state. ;
25  law? 25 Q. And did you look at all during that time into the race for
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Page 46 Page 48|
1 the Senate that was occurring in Wisconsin in 2004? 1 majority of our conversation was just how do we create an
2 A. No. 2 effective ad campaign in Wisconsin during the summer,
3 MR. DEELEY: I'd like to mark for 3 fall.
4 identification Exhibit Number 3. 4 Q. Anddid a portion of your conversation concern the law
5 {Deposition Exhibit Number 3 was marked.) 5 that may be at issue or potential lawsuit?
6 BYMR. DEELEY: 6 A. Yes.
7 Q. And Exhibit 3 has a Bates number on the first page thatis | 7 Q. And what was the gist of that portion of the
8 HM-01-111. Are you familiar with what's been markedas | 8 conversation?
9 Exhibit 3? 9 A. Idon'tremember that specifically. It was --1don't
10 A. No. 10 remernber that. .
11 Q. Have you ever seen this before? 11 Q. Did Mr. McKendry express any concern about being involved ;
12 A. 1don't remember it, 12  inacampaign that would perhaps lead to a court case? ;
13 Q. Are you familiar with the way that images from the 13 A. No.
14 Worldwide Web print on the printers here at Hanon 14 Q. Were you concerned at all about being involved in a
15 McKendry? 15  campaign that would perhaps lead to a court case?
16 A. I1think I've seen them. 16 A. No.
17 Q. Isthe small font at the top and bottom of the page 17 Q. And did Mr. McKendry explain some of the law that was at
18 consistent with the way the printers print images fromthe |18  issue to you?
19 Worldwide Web here at Hanon McKendry? 19 A. What do you mean?
20 A. 1—TIdon't kmow. No,1-— 20 Q. Did he explain some of the legal rules about running
21 Q. You're not sure? 21 advertising that had recently changed in the
22 A. I'mnotsure. 22 McCain-Feingold Law?
23 Q. As youdeveloped your proposal to Ms. Lyons, did you 23 A. Tdon'tremember.
24 gather more information about what it was exactly her 24 Q. Did you explain to him any of the legal rules that had
25 organization was asking Hanon McKendry to do? 25  recently changed in the McCain-Feingold Law?
Page 47 Page 49
1 A Yes 1 A. Idon'tremember.
2 Q. And what was that? 2 Q. And what - what transpired in your conversations with
3 A. [did gather more background information on just some of | 3 folks from Wisconsin Right to Life regarding any of the
4 the legal parameters, knowing that we were going to be 4 legal issues that the filibuster campaign could possibly
5 creating advertising that would fall within what some of 5 present?
6 those laws addressed. 6 A. We talked about the disclaimers that needed to be on each
7 Q. And how did you go about doing that research? 7 spot, we talked about the amount of time that they needed
8 A. A lotoftimes I do on-line research, print things out off 8 to take up in radio, about how large the type needed to be _
9 the Internet. 9 in TV, about - it was primarily about the disclaimers, ;
10 Q. And did anyone provide information to you on the legal 10 how was Wisconsin Right to Life needed to be identified, !
11 parameters that you were gathering information on? 11 We had a campaign that was called BeFair, and so we talked |;
12 A Yes 12 about how Wisconsin Right to Life should be identified and :
13 Q. Who was that? 13 what was the proper disclaimer for each element of i
14 A. There were probably multiple people. Italked with Bill |14 advertising.
15 McKendry about it, I believe I talked with Wisconsin Right | 15 Q. And during your work on the campaign, the filibuster
16 to Life about it. 16 campaign, did you become acquainted with a minimum '
17 Q. And what ranspired in your conversation with Mr. 17 threshold in the law that affects — involving how many :
18 McKendry? 18 households broadcast advertising reaches? Did you become ‘
159 A. [ can't remember specifically. 19 acquainted with the minimum threshold that affects whether |
20 Q. Generally what was the gist of your conversation? 20 or not broadcast advertising comes within the -- comes
21 A. With him, we were probably just having more general 21 within the law, not including conversations with counsel? |
22 conversations just about an upcoming campaign, aboutthe |22 A. Yes,
23 environment for that carnpaign, very — very general 23 Q. And how did you become aware of those?
24 things, though. He — neither one of us is really — you 24 A. Just over the Intemnet,
lcnow, we spend most of our time in advertlsmg 50 that the 25 Q And were you domg research on the Intemet to try and r
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Page 50 Page 52|
1 discover what the rules were? 1 Q. Does that sound like that is in fact what happened?
2 A. To some extent. 2 A. Yes
3 Q. Did someone indicate to you that you should do that 3 Q. Andwho is Mary?
4 research? 4 A. Ibelieve she's an employee with Wisconsin Right to Life.
5 A. No. 5 Q. Do you know her last name?
6 Q. When you submitted your written proposal to Wisconsin 6 A. Na.
7 Right to Life, did you have a conversation with them 7 Q. Did you have further dealings with Mary as you developed
8 shortly after that was submitted? 8 the campaign?
9 A. Yes. 9 A. Idon'tremember.
10 Q. Andwho from Wisconsin Right to Life did you speak with? | 10 Q. Now direct your attention beyond the first page of this
11 A. Barbara. Barbara Lyons. 11 exhibit, and specifically I would direct your attention to
12 Q. And what transpired in that conversation? 12 the handwriting on the exhibit. If you'd just keep
13 A. Idon't remember. 13 flipping through it, you'll find additional handwriting.
14 Q. Did she respond to the proposal? Did you get any feedback | 14 A. Okay. You want me to look at all of the handwriting?
15 on the proposal, I should say? 15 Q. Yes, please.
16 A. 1don't remember. 16 A. Okay. 1
17 MR. DEELEY: I'd like to have marked for 17 Q. Do you have an understanding as to whose handwriting is on ?
18 identification Exhibit Number 4. 18 the rest of the document after the first page? :
19 {Deposition Exhibit Number 4 was marked.) 19 A. Yes, those are mine.
20 BY MR, DEELEY: 20 Q. Anddo you have an understanding as to what precipitated
21 Q. Exhibit4 has a Bates number on the first page of 21 you making those notations? .
22 HM-01-330. Let me just ask you, first of all, about the 22 A. Itwas in preparation for explaining the proposal. )
23 first page of Exhibit 4. Are you familiar with that? 23 Q. Explaining the proposal to wha? ‘
24 A. It looks familiar. 24 A. To Wisconsin Right to Life. '
25 Q. And what does it look like? 25 Q. And were you doing that in concert with anyone else here
Page 51 Page 53 |
1 A. Itlooks like the cover letter that I sent along with the 1 or was that just yourself? X
2 proposal. 2 A. It was primarily myself. j
3 Q. And there is a signature at the bottom. Is that your 3 Q. As youhad conversations with Wisconsin Right to Life "
4 signature? 4 understanding what — trying to understand what they were "
5 A. Yes 5 asking you to do, did they specify more clearly what A
6 Q. And there's also some additional handwnriting below. Do 6 result they were seeking from the filibuster campaign?
7 you have an understanding as to whose handwniting that 7 A. Yes. !
8 is? 8 Q. What were they seeking out of the filibuster campaign? g
9 A. Yeah, that's mine. 9 A. They wanted to inform people about the issue and they
10 Q. Anddo you know why you wrote -- what led you to write |10  wanted to motivate them, you know, to get involved, to
11 those words on your cover letter? 11 tell their friends, to make people aware, ultimately to
12 A. Not specifically. 12 call on their senators and exert enough influence on them
13 Q. Do you know generally what led you to write those words? | 13 to encourage them to vote yes or no on judicial nominees 1
14 A. Someone gave me positive feedback on it. 14  that were before the U.S. Senate. '5'_
15 Q. Do you believe that was someone at Hanon McKendryor | 15 Q. Andin advertising, the — the way that you go about Iﬂ
16 outside Hanon McKendry? 16  trying to persuade people is a little bit different than :
17 A. Ican't remember. 17  the way that you go about trying to mobilize them into do :
18 Q. And this is dated June 9th, 2004. Do you believe that 18 something, is that a fair statement? ¥
19 that's when this letter was in fact sent? 19 A. Yes.
20 A. Yes, I believe s0. 20 Q. Anddid they — did you come to an understanding as to a It
21 Q. And the letter indicates that your team had planned to 21 relative priority between those two? Was one more :
22 talk to Miss Lyons and a Mary the next day. Does that 22 important than the other to Wisconsin Right to Life? |
23 refresh your recollection about when you spoke with 23 A. Between which two?
24 Wisconsin Right to Life after you submitted the proposal? | 24 Q. Between persuading people on the issue and mobilizing them
25 i
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Page 54 Page 56
1 A. It'sreally —it's probably two parts. It's —itsa 1 A. Idon't remember that.
2 coin, it has two sides, and so you have to do — you have 2 Q. Stepping away from the specific July timeline, did you
3 to do the first in order to be able to do the second, and 3 have any conversations about the possibility of changing
4 you need the second in order to pay off on the first 4 the timeline that you had prepared for the ad campaign in
5 component of it. 5 light of what the Senate schedule - how it ultimately
6 Q. Did Wisconsin Right to Life express to you a position on 6 unfoided?
7 the actual votes on the filibusters? Did they prefer that 7 A. Idon't remember that.
8 the judges get — that the senators vote against the 8 Q. Were there any conversations about the possibility of
9 filibusters? 9 specifically expediting the process of getting the
10 A. Yes. 10 campaign filibuster ads on the air in light of when Senate
11 Q. And did they express to you the hope that the ad campaign | 11 votes on filibusters were likely to occur?
12 would try and have the effect of making it more likely 12 A. 1don't remember that, no.
13 that the senators would vote against filibusters? 12 Q. Because you were aware that the filibuster campaign may
14 A, Yes. 14 have been leading to a court case, did you do anything
15 Q. In your early conversations with them, did folks from 15 differently than you would have in managing the campaign
16 Wisconsin Right to Life indicate when they expected the 16 if there was no risk of that?
17 filibuster issue to come to votes in the future? 17 A. No.
18 A. Yes. ’ 18 Q. Did anyone from Wisconsin Right to Life ever express the
15 Q. And when did they expect them to come to a vote? 19 hope that the Jawsuit over campaign filibuster --
20 A. Later onin the year. 20 filibuster campaign would lead people to become opposed to
21 Q. What pari of the year? 21 the McCain-Feingold Law?
22 A. lcan't remember specifically. 22 A. No.
23 Q. Anddid you plan the campaign with the expectation that | 23 Q. Was it your hope that a lawsuit over the filibuster
24 the votes on the filibuster would occur at a certain 24 campaign would lead people to become opposed to the
25 time? 25 McCain-Feingold Law?
Page 55 Page 57
1 A, [Ican't remember. 1 A No.
2 Q. Did you do research on when the filibuster votes were 2 MR. DEELEY: I'd like to mark for
3 likely to occur in the Senate while you were preparing the 3 identification Exhibit Number 5.
4 advertising campaign? 4 (Deposition Exhibit Number 5 was marked.)
5 A. Yes. 5 BY MR. DEELEY:
6 Q. And what was the result of that research? 6 Q. Exhibit 5 has a Bates number on the first page of
7 A. Ican't remember, just that it was later in the year. 7 HM-01-458. Are you familiar with what's been marked as [*
8 Q. And did you monitor the Senate schedule to fry and ensure | 8 Exhibit 5?
9 that the filibuster advertising occurred before votes on 9 A Yes,Iam
10 judicial filibusters? 10 Q. How are you familiar with it?
11 A. Ibelieve so. 11 A. Ibelieve it was -- it was submitted directly to me and I
12 Q. Andhow did you monitor the Senate's schedule? 12 reviewed it.
13 A. Just Intemnet research, doing discovery, Googling it. 13 Q. And what is it?
14 Q. And did you attempt to set up the schedule so that the 14 A. It's a proposal for developing a dedicated Web site.
15 advertismg campaign would occur shortly before voteson | 15 Q. And did you review that proposal before it became final
16  judicial filibusters were to occur? 16 form?
17 A. Idon't remember specifically. 17 A. Idon't remember specifically, no.

18
19
20
21
22
23
24
25

Q. Well, backing away from specific research, was it your
goal for the filibuster campaign advertising to go on the
air shortly before the Senate voted on some judicial
filibusters?

A. Ibelieve so.

Q. Did you learn in July or earlier that there was a chance
that some votes on judicial filibusters were going to
occur in July?

20
21
22
23
24
25

Q. And if you direct your attention to the second page, there

" are two signatures at the bottom.

A. Sure.

Q. Isthe one on the bottom your signature?

A. Yes,itis.

Q. And going back to the first page, if you would just read
the first paragraph?
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Page 58 Page 60|,
1 Q. Yes. . 1 parts of 2004? Do you have an understanding of that?
2 A, Okay. "Jason Vanderground" - 2 A. No,I don't remember that comparison.
3 Q. TI'msomry. Youdon't have to read it out loud. 3 Q. Asthe campaign developed, did it remain a topic of
4 A, Okay. 4 significant conversation, in your view, in the country?
S Q. Youcan just read it to yourself. 5 A. Yes. ‘
6 A. Okay. Yes. 6 Q. Andhad you become aware that no votes were going to occur
7 Q. Is that an accurate summary of what you asked Fusionary | 7 on judicial filibusters, would you have started !
8 Media to prepare a proposal for? 8 conversations about possibly delaying the advertising
9 A. No,it's not. 9 campaign? :
10 Q. In what way is it inaccurate? 10 A. Idon't know. ]
11 A, It's — the information that 1 gave them was that the Web 11 Q. Why don't you know? What else do you need to know? ;
12 site would be developed first and foremost to communicate | 12 A. It sounded like that was a hypothetical question. ;
13 points about filibusters, and then eventually there maybe | 13 Q. Itwas.
14 a possibility that the site would also need to address 14 A. Okay.
15 Campaign Finance Reform, but they made a mistake on the | 15 Q. You can answer it.
16 order and on the exact wording of it. 16 A. Yeah,Idon't know.
17 Q. What about the exact wording is incorrect? 17 Q. Whatwould be the factors that would influence that
18 A. Itsuggestsa wrong priority. They should have actually 18 decision?
19 listed the filibuster portion first and then also 19 A. Well, you're asking for a specific recommendation which
20 acknowledged second in the sentence that they may need to | 20 you would have to base that on real facts. There isn't —
21 address Campaign Finance Reform on the same Website. |21 to ask me to give a specific answer to a hypothetical
22 Q. And when this was presented to you, however, you did not | 22 cortrnunication question is — there's nothing for me to
23 make any corrections to it? 23 base an answer on. '
24 A. No,Ididn't. 24 Q. Well, all 1 asked was had you become aware of that, is it -
25 Q. Youindicated earlier that you were under the impression | 25 likely that you would have at least started conversations :
Page 59 Page 61
1 that the judicial filibusters were going to be coming to a 1 about the possibility of postponing the advertising?
2 vote later in the year. Was that impression ever altered? 2 A. Not necessarily.
3 A. No. 3 Q. Generally it's preferable to run advertising like the !
4 Q. Do you have an understanding as to whether — or as to 4 filibuster advertising close in time to when the 3
5 when votes on judicial filibusters occurred in late 20047 5 legislative vote is to occur, isn't it? -
6 A. No,Idon't 6 A. ltcouldbe. i
7 Q. Did you know in 2004 when they occurred? Let'me 7 Q. But not necessarily? :
8 rephrase. Do you just not remember? Do you expect that 8 A Notnecessarily. i
o you knew in 20047 9 Q. Isthere something about that particular campaign that
10 A. Imayhave but ] don't even remember -- I never remember | 10 makes it less important than others to run the advertising |}
11 knowing it specifically. 11 close in time to when the filibuster votes would occwr?  |;
12 Q. Asthe manager of a campaign designed to influence those | 12 A. Idon't understand. :
13 votes, wouldn't it have been important in scheduling your 13 Q. Isthere something about that advertising campaign that .
14 ad campaign to track when those votes were going to occur? | 14 makes it different from the majority of advertising ;
15 A. Iwas-- I was thinking much more about the - the public | 15 campaigns where you would make an effort to run the
16  opinion arena and so I was -- 1 looked more at that it was 16 advertising close in time to when the legislative vote
17  atopic of significant conversation and less on the 17  occurs?
18  specific dates in the actual Senate schedule. 18 A. Alot of times it's — you're concemned about an issue and ;
19 Q. During the time that you were preparing the ad campaign, |19 you want people to understand that issue just for whatit |
20 do you have an understanding as to whether it was a 20 is, and you want them to impress upon their elected :
21  greater topic of conversation in the country at that time 21 officials how they feel about that issue, and it couldbe |-
22 of less relative to earlier in the year? 22 for something that's immediately pending or it couldbe  |;
23 A. What do you mean by that? 23 for something that is down the road, but a lot of times |,
24 Q. Was it more of a topic of conversation while you were 24 you're timing it more around when the issue has some 5
25 prepanng the ad campalgn or less relatwe to earller 2 5 attentlon when 1t's a namral time to direct people
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Page 62 Page 64 |,
1 attention to it, and so it would — if it was an issue 1 being an issue of concern or a topic of our
2 that was being addressed in the public sector, it would 2 conversations.
3 make sense to have the campaign run then imegardless of 3 Q. Were you aware that Senator Feingold was up for
4 whether or not there was a specific vote on a specific day 4 re-election —
5 or a specific week, and it was -- my recollection, it was 5 A. Yes.
6 a very fluid situation at the time. Different factors, 6 Q. —in2004?
7 unknown outcome, you know, you don't know when a specific | 7 A. Yes.
8 vote is going to happen, you don't know— You can look ] THE WITNESS: Can we take another break?
9 back and see exactly what happened, but myself, being in 9 MR. BOPP: Yes, sure, whenever you want to or
10 the middle of managing a campaign, schedules change, 10 need to.
11  agreements change, the political climate changes, and so 11 MR. DEELEY: Sure.
12 sometimes you feel: We have an issue, people are talking 12 (A brief recess was taken from 11:35 a.m. to
13 about that issue, and so it makes sense to address that 13 11:42 am.)
14 issue right now, and just because an environmental 14 BY MR. DEELEY:
15  situation may change and then may change and then may 15 Q. Over the course of developing the filibuster campaign, did
16  change again, that doesn't necessarily mean that you would 18 the client ever indicate to you at any point that they
17 completely change what you're doing as a campaign just 17 wanted the purpose of the campaign to change in any way?
18 because one element of that may take a different shape. 18 A. No.
19 Q. Well, the fact that it was a fluid situation, did that 19 Q. That sort of initial goals that they set out remained your
20 lead to you build some flexibility into the schedule for 20 understanding of the goals throughout the campaign, is
21 when the advertisements would nm? 21 that right?
22 A. Not-—no, not really. 22 A. Idon't know if I understand exactly what you're saying.
23 Q. Whydidn't that lead you to have a somewhat flexible 23 Q. They never conveyed to you that they had changed their
24  schedule for when the advertisements would nn? 24 mind about one of the purposes of having the campaign and
25 A. Because my responsibility, the way I understood it, was to 25 they wanted a slightly different purpose as it developed?
Page 63 Page 65
1 just create a campaign for Wisconsin Right to Life. They 1 Nothing like that happened. Right?
2 came with a specific issue that they wanted to address and 2 A. No
3 we created that campaign for them. They were the ones 3 Q. Anddid your view of what the purpose of the campaign —
4 that were keeping their finger on the situation to the 4 what it should be, did that change at all over time as you
5 greatest extent. We were only doing it in a secondary 5 developed the campaign?
] fashion. And so the assignment was never retracted from 6 A. No.
7 them and we just simply fulfilled that assignment. 7 Q. I'want totalk a little bit about the work that went on in
8 Q. And did they basically tell you when they — the time 8 the campaign. Can you tell me all the different ways that
9 period in which they wanted the advertisements to run? 9 the campaign went about getting out the client's message
10 A. Yes. 10 and achieving the client's goals, sort of all the ultimate
11 Q. And did they ever have any discussions with you as the 11 things that you did?
12 campaign developed about changing those times? 12 A. What do you mean?
13 A. Notthat [ remember. 13 Q. Like the sort of end products. Like you don't have to
14 Q. During the development of the ad campaign, did anyone ever | 14 tell me about the research that you did in order to do
15 mention to you that one purpose of the ad campaign was to 15 something, but just what — what were the means of
16 affect the Senate race in Wisconsin in 2004? 1s communication that you ultimately chose and everything
17 A. No. 17 that you did in order to get their message out?
18 Q. Was there any discussion about what the likely impact of 18 A. Ithink we had a TV spot, radio spots, a dedicated Web
19  the ad campaign would be on the Senate race — 19 site.
20 A. No. 20 Q. Anything else?
21 Q. —in Wisconsinin 20047 21 A. Not that I can remember, no.
22 A. No. 22 Q. Who was involved in creating the TV spot?
23 Q. There was not event an ofthand comment anywhere thatyou |23 A, What do you mean?
24 recall? 24 Q. Who worked on it?
25 25 A, Myself, our creative director, our chief creative officer.

A. Not - not that I can remember. I don't remember that
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Page 66 Page 68 [
1 Q. Who's the creative director? 1 forair '
2 A. That's Greg Reese. 2 Q. Where was it filmed?
3 Q. Howdo you spell Reese? 3 A. Itwashere in Grand Rapids.
4 A R-e-es-e 4 Q. Did - well, who on behalf of Wisconsin Right to Life
5 Q. And then who was the next person? 5 played all those roles that you just described?
& A. Qur chief creative officer, Bill McKendry. 6 A. That was Barbara Lyons.
7 Q. Okay. Anyone else? 7 Q. And what changes, if any, did she suggest as the ad was
8 A. Notthat I can recall. 8 being developed?
9 Q. What about outside of Hanon McKendry, did anyone elsework | 9 A. Ican't remember specifically.
10 on creating the TV ads? 10 Q. What was the name of the production company?
11 A. Yes. Yes. 11 A. Storefront Pictures. i
12 Q. Who? 12 Q. And who was involved in the creation and production of the |
13 A. Wehad a production firm that we hired to film, we had a 13 radio spots?
14 studio work on the radio spot. 14 A. Whatdo you mean?
15 Q. Just focus on the TV spot for now. Anyone else work on 15 Q. Who was involved? Same question as earlier.
16 it? 16 A. Greg--
17 A. It was primarily the production company and the crew that 17 Q. Isitall the same people?
18 they hired. 18 A. Greg Reese, yeah, Bill McKendry, myself and the client.
19 Q. Andso what was your role on the TV spot? 19 Q. And then there was — you didn't call them a production
20 A. Working on the strategy, writing the strategy, and 20 firm but a studio?
21 overseeing just the various steps that we move through 21 A. Right
22 from concepting it through producing a finished product. 22 Q. Andsodid - did you, Gregory, Bill McKendry and Barbara
23 Q. And what was Greg Reese's role? 23 Lyons pretty much play the same roles on the radio as you
24 A. Hewas -- he helped concept or come up with the loose idea 24 did the TV ad?
25 for the spot, storyboard. He helped write it and then he 25 A. Somewhat similar.
Page 67 Page 69
1 -- he oversaw the creative aspects of managing the 1 Q. Were there any differences?
2 production company. 2 A. We weren't there at the actual recording but all the other
3 Q. Did you help write it as well? 3 steps are similar.
4 A. No, | didn't. 4 Q. What about the dedicated Web site, who was involved in
5 Q. And the creative aspects of the production company, can 5 that?
6 you give me some examples of that? What do you mean? 6 A. Myself, and then our Web development partner, Fusionary
7 A. It's making sure that the concept that's on paper is 7 Media, and Greg and Bill and the client.
8 effectively communicated in a finished product, that the 8 . What was your role on the Web site?
9 intent is well reflected. 9 A. Icreated just an overall strategy for it and then I
10 Q. So does thatinclude like helping to pick the setting and 10 outlined the basic structure that should be created and
11 the — the action that goes on in the screen, what the 11 developed the content that should go on that site.
12 people do, that little detail? 12 Q. And whatrole did Greg Reese play?
13 A. Yes. 13 A. He helped in refining all the copying, writing headlines
14 Q. Soyou would have been at the shooting of the — 14 and sub-heads and call-cuts.
15 A. Yes. 15 Q. What about Bill McKendry?
16 Q. —spot? And what was Bill McKendry's role? 16 A. Hejust oversaw the - the broad creative product that was
17 A. Hereviewed the creative concepts and spoke into themand | 17 created.
18 provided refinements and -- to ensure an overall high 18 Q. And what about the client?
19 quality of the piece. 19 A. Reviewing and approving the strategy and then reviewing
20 Q. And what role, if any, did the client play in the 20 and approving the basic architecture for the site and the
21 development of the TV ad? 21 content for the site and then the finished product before
22 A. Theyappraved it, they -- they reviewed the strategy and 22 it was launched.
23 approved that, and they reviewed the concept and approved | 23 Q. And did -- who undertook those roles on behalf of the
24 those, and then were present at the filming and approved 24 client?
25 of that, and then saw finished product and 25 A. Barbara Lyons.

approved that
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Page 70 Page 72

1 Q. And did she assist in the creation of the content? 1 A. No.

2 A. Ican'tremember. 2 Q. Do you have an understanding as to the reason why

3 Q. And who worked on it, to your knowledge, from Fusionary | 3 automated calls were employed in this campaign?

4 Media? 4 A. No.

5 A. SteveLewis. 5 Q. Do you have an understanding as to who they were made to?

& Q. Did the filibuster campaign also include press releases? & A. No.

7 A. Ibelieve so. 7 Q. Do you have an understanding as to generally what kind of

8 Q. And were you involved in those? 8 person they were targeted towards, if they were targeted?

9 A. No. 9 A. No. It was--no.
10 Q. Were you provided with copies of them? 10 Q. And to your knowledge, to the best of your knowledge, no
11 A. Yes. 11  one at Hanon McKendry was involved in the automated phone |
12 Q. Do you have an understanding as to why you were provided | 12 calls? :
13 copies? 13 A. No, no one was involved.
14 A. 1was asked to post them on the Web site and so I managed | 14 Q. Do you have an understanding as to who the E-mail alerts
15 that. 15 were sent to?
16 Q. And do you have an understanding as to whether anyone at | 16 A. No.
17 Hanon McKendry was involved in the development of the 17 Q. And to the best of your knowledge, no one at Hanon
18 press releases? 18 McKendry was involved in the E-mail alerts?
19 A. Idon't believe so. 19 A. AsfarasIknow.
20 Q. Did you receive copies of the press releases before they 20 Q. And do youhave an understanding as to who — what media
21 were final? 21 outlets the press releases were targeted towerds?
22 A. Idon't remember. 22 A. No. Somewhat. I know they were targeted towards —
23 Q. Soare there other things like press releases that, to 23 towards newspapers and TV stations and radio stations but
24 your knowledge, were undertaken as part of the campaign, 24 I don't know exactly which ones were targeted.
25 whether Hanon McKendry did them or not? 25 Q. And how did you know that?

Page 71 Page 73

1 A. Yes. 1 A. Tjust-itwas just kind of generally known that that's

2 Q. What else was there? 2 -- you know, they were doing media relations. You know, I

3 A. There were some E-mail alerts that were sent out and I 3 had some conversations with Peggy and with Barbara. 1

4 believe some automated calls, phone calls. 4 lmew essentially who was being targeted but I didn't know

5 Q. Anddo you have an understanding as to who was primarily 5 exactly who they were going after or what they were saying

6 responsible for the press releases? & in specific press releases.

7 A. Yes. 7 Q. Did you have an understanding as to who the target

8 Q. Who? 8 audience for the TV spots was?

9 A. That was Peggy Howard at Straightline Public Relationsand | 9 A. Ican't remember specifically. :
10 then Barbara Lyons. 10 Q. Do you have an understanding as to who the target audience
11 Q. And did Hanon McKendry have a relationship with 11 was for the radio spots?
12  Straightline predating this project? 12 A. Ican't remember specifically, no.
13 A. Yes. 13 Q. What about the Web site?
14 Q. What was that relationship? 14 A. No.
15 A. Strategic partner. 15 Q. Were you involved in the decision about which meansof  [:
16 Q. And as far as you know, no one at Hanon McKendry was 16 getting the message out would be employed as part of the
17 involved in the development of the press releases with 17 overall campaign? -
18  her? 18 A. Yes. ;
19 A. I-—not—1don't have any recollection of anybody from 19 Q. And of the six that we've discussed, are there any that
20 Hanon McKendry being involved, 20 you were not involved in the decision about whether to
21 Q. Anddo you have an understanding as to who was invelved in | 21 employ that method of communication?
22  issuing E-mail — the E-mail alerts? 22 A. What were they again? !
23 A. No. No. 23 Q. TV,radio, Web, press release, E-mail alerts, and
24 Q. Do you have an understanding as to who was involved in 24 automated calls. :
25 getnng automatcd caJls at all'? 25 A. I wasn't mvo]ved in the —in the PR, the autornaled .
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1 calls, or the E-mail decision. 1 Q. Andwhy did you decide to have a Web site? i
2 Q. T'mtalking about were you involved in the decision? 2 A. Because we needed - we needed to share information with
3 A. No. 3 people and that's probably the best way to do it nowadays,
4 MR. BOPP: It'snoon. Do you want to take a 4 one of the best ways, especially when you have more - a
5 break? 5 large amount of information. We also wanted people to be
6 MR. DEELEY: Icould if you guys want. 6 able to get the contact information there for the
7 MR. BOPP: Off the record for a second. 7 senators, to E-mail the senators or have phone numbers.
8 MR. DEELEY: Sure. 8 We — that way they could keep track of the campaign, see
9 (Brief discussion off the record.) 9 press releases, see articles, see all the different points
10 MR. DEELEY: Back on the record. 10 about the issue, It just gives us more time to share our
11 BY MR.DEELEY: 11 message with them,
12 Q. Do you have an understanding as to who was involvedinthe | 12 Q. And why did you decide to do radio?
13 decision to do press outreach? 13 A. Because it was an effective way to reach that audience and
14 A. Yes. 14 it was cost effective. There were good -- there were good
15 Q. Andwho was involved in that decision? 15 radio formats, types of stations that lined up with who we
16 A. Barbara Lyons. 16 were trying to communicate with,
17 Q. Anyone else? 17 Q. Who was that?
18 A. NotthatIknow of. 18 A. What's that?
19 Q. What about E~mail alerts, do you have an understandingas |19 Q. Who were you trying to communicate with?
20 to who was involved in the decision to issue those? 20 A. [can't remember the specific audience.
21 A. Barbarz Lyons. 21 Q. Oh, that's right, but you remember there was a match?
22 Q. Do you have an understanding as to who was involvedinthe | 22 A. Yes.
23 decision to do automated calls? 23 Q. And what about TV, why did you decide to use TV ads?
24 A Yes. 24 A. High profile, high visibility, seen by a lot of people,
25 Q. Who was that? 25 again at — it was an effective way to connect with that
Page 75 Page 77|
1 A. Barbara Lyons. 1 audience and it fet us get a more complete message by
2 Q. And who was involved in the decision to do TV 2 being able to use some visuals and audio and music, and we
3 advertising? 3 could tell a fuller story than we could in other mediums.
4 A. Barbara and myself, Bill McKendry. 4 It was just more compelling. We felt like it would get
5 Q. Anyone else? 5 people's attention.
6 A. No one else I can remember, no. 6 Q. Did you consider using direct mail?
7 Q. What about radio spots? 7 A. No, I don't remember that ever being a topic.
8 A. Yes. 8 Q. Whynot?
9 Q. Who was involved in that decision? 5 A. Idon't know.
10 A. Bill McKendry, myself, Barbara Lyons. 10 Q. Did you ever consider using print ads?
11 Q. And what about the Web site, who was involved in that? 11 A. Ican'tremember specifically.
12 A. Miyself and Barbara and Bill. 12 Q. Do you have an understanding as to whether op-eds were
13 Q. And do you have an understanding as to why Barbara made | 13 written as part of the campaign?
14 the decision to do automated calls? 14 A. Yes.
15 A. No. 15 Q. And were they?
16 Q. Do you have an understanding as to why she made the 16 A, Yes, they were.
17 decision to do E-mail alerts? 17 Q. Were you involved in those?
18 A. No. 18 A. Neo
19 Q. Do you have an understanding as to why she made the 19 Q. And do you have an understanding as to why they were one
20 decision to do press outreach? 20 of the means of communication you used?
21 A. No. 21 A. No.
22 Q. Do you think that those were all the correct decisions 22 Q. Do you have an understanding as to whether writing lefters
23 about means of communication to utilize? 23 to senators, encouraging people to write letters to
24 A. Yeah, theyre - theyre good ways of supporting a 24 senators was used as a tool of the campaign?
25 campaign. 25 A. Probably because it's one way that people would still make
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Page 78

contact with their senator, and if enough letters were
sent and -- that the senator would take heed to whatever
the message was in those letters,

Q. And is that your assumption or do you recall that that was
the case, that that was the case in this patticular
campaign?

A. What do you mean?

Q. The answer that you just gave, is it your assumption that
that was the reason why those were employed, or do you
actuafly remember that being the case in this particular
campaign?

A. It's more assumption.

Q. Did you consider any — putting any video content other
than your TV and radio ads on the Web site?

A. No.

Q. And why not?

A. Tdon't think it was ever something that we considered.

MR. DEELEY: Why don't we stop here,

MR. BOPP: Sure.

(A lunch recess was taken from 12:15 p.m. to
1:30 p.m.)

MR. DEELEY: I'd like to mark for identification
Exhibit Number 6.

(Deposition Exhibit Number 6 was marked.)

BY MR. DEELEY:

Page 80 )
1 campaign. )
2 Q. Do you have an understanding as to why you received a copy [
3 of it? :
4 A. Probably just to be kept apprised of the public relations
5 activities.
6 Q. Did you review drafts of this document as it was being
7 . prepared?
8 A. Idon't remember that.
9 Q. The first paragraph lists an overall objective. Is that

10 overall objective that's listed there any different from

11 the one that you viewed as your objective for your work
12 for Wisconsin Right to Life?

13 A, Yes

14 Q. How?

15 A. It — it looks like they have actually confused two issues
16 in the way that they've put them together, the violation
17 of First Amendment Right to Freedom of Speech and the
18 issue of filibustering.

18 Q. Actually I'm directing your attention to Exhibit 7 right
20 now.

21 A, Okay.

22 Q. Sol apologize if I was unelear. :
23 A. Somy.
24 Q. For Exhibit Number 7, that first paragraph? I can repeat :
25  the question when you're done reading,

Page 81}

Page 79
1 Q. And Exhibit Number 6 has a Bates number at the bottom, 1 A. Yes.
2 HM-01-294. Are you familiar with what has been markedas | 2 Q. That overall objective listed there, do you view it as
3 Exhibit 67 3 different from the overall objective for your work on :
4 A. No. It looks somewhat familiar but I don't remember it 4 behalf of Wisconsin Right to Life?
5 specifically. 5 A. Yes.
& Q. Does it appear to be a draft of a document that you are 6 Q. Howso? -
7 familiar with? 7 A, This — this looks more like a specific public relations
8 A. Probably, but I don't know which -- where it's from. 8 objective rather than the objective for the entire
9 MR. DEELEY: I'd iike to mark for identification 9 carnpaign as a whole.
10  Exhibit Number 7. 1¢ Q. Andwhatwould you have to add or change in order to make |’
11 (Deposition Exhibit Number 7 was marked.) 11 it reflect the objective of the overall campaign asa s
12 BY MR. DEELEY: 12 whole? f
13 Q. Exhibit Number 7 has a Bates number at the bottom, 13 A. They put multiple components together into the overall
14 HM-01-315. Are you familiar with what's been markedas | 14 objective when the specific objective was — was really '
15 Exhibit 77 15 about raising awareness about the filibustering of
16 A. Yes. 16  judicial nominees, and the second part of their sentence
17 Q. Whatisit? 17 is — wasn't part of the campaign at the outset. “'
18 A. It'saproposal for a public relations work. 18 Q. Was the second part a planned part of the campaign at the |3
19 Q. A proposal by who? 19 outset?
20 A. From Straightline Public Relations. 20 A. What do yon mean by planned? ﬁ
21 Q. Andis that public relations work for Wisconsin Right to 21 Q. Was it — at the outset, was it a plan to eventually be a
22 Life? 22 partof a campaign?
23 A. Yes. 23 A. There was aplan to — if the —
24 Q. Andhow are you familiar with this document? 24 MR. BOPP: I object to the question. Apparently }
25 A. Iprobably received a copy of it in the course of the 25 it's asking and has triggered an answer that involves i
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Page 82 Page 84|
1 historical or future planned advocacy, and [ instruct the 1 planned future advocacy and is objectionable, again, on :
2 witness not to answer. 2 the order -- the court's order, and instruct the witness
3 MR. DEELEY: We obviously disagree with that 3 not to answer. :
4  characterization. 4 BY MR. DEELEY:
S BY MR.DEELEY: 5 Q. The decision was in fact unfavorable so let me ask you ~ |:
6 Q. Il direct your attention back to Exhibit 6 now. Does 6 this. Are you aware of an unfavorable plan for the
7 this appear to be an early draft of some document? It 7 district court decision that involved the filibuster
8 appears to be a draft basically is my question. Is that 8 campaign? "
9 correct? 9 A. Can you say that again?
10 A. It maybe. 1don't know. 10 Q. Are you aware of a plan for an unfavorable decision from !
11 Q. Okay. Do you have an understanding as to how this 11 the district court regarding the filibuster campaign, with &
12 document came into the possession of Hanon McKendry? |12 the filibuster — any action with respect to the ;
13 A. No, not specifically. 13 filibuster campaign in the event that the decision was
14 Q. Do you believe that this was created by someone at Hanon | 14 unfavorable? }'
15 McKendry? 15 A. Yes.
16 A. No, it wasn't 16 Q. And what was that?
17 MR. DEELEY: Let's mark for identification 17 A. That we would have to stop running our ads. We would |
18  Exhibit Number 8. 18  ceaseto run the ads.
19 (Deposition Exhibit Number 8 was marked.) 19 Q. And-
20 BY MR.DEELEY: 20 A. Orwe would — the ads had probably already ceased. We |,
21 Q. Pleasereview it. Are you familiar with what's been 21 would continue to not air those ads. j
22 marked as Exhibit 8? 22 Q. And was there any other contingency plan in the event of |.
23 A. No. 23 an unfavorable district court decision regarding the
24 Q. Do you believe that you may have had a copy of this 24 contingency with respect to the judicial filibuster
25 document and just not remember it? 25 campaign? Any other action planned in the event of an
Page 83 Page 85
1 A. No,1don't — | don't remember that. 1 unfavorable decision?
2 Q. It's obviously called a timeline and it has calendar 2 A Par of the — part of the plan was to — like what you
3 dates. ls there anything you see on this timeline that 3 can see on the Web site is that if the campaign was not
4 appears incorrect? 4 allowed back on the air, then we would draw attentionto |:
5 A. It's hard to say, to match up actual dates with what's 5 the fact that the campaign was not allowed back on the
6 outlined here. 6 air, but --
7 Q. lt's hard to remember or — 7 Q. And how did you plan to draw attention to that fact?
B A, Yeah, it's difficult to know if the dates that are on this 8 A Using the Web site and media relations. :
9 timeline actually coincide with specific events that 9 Q. Any other plans to draw attention to that fact?
10  happened on certain calendar dates. 10 MR. BOPP: As it relates to the filibuster?
11 Q. Do you have any knowledge as to who created this 11 BY MR. DEELEY:
12 document? 12 Q. Asitrelates to the inability to run the filibuster ad.
13 A. No. 13 A. We considered the possibility of - of broadcast [
14 Q. Do you have any knowledge as to howitcametobeinthe [ 14  advertising that might highlight that the campaign was not |/
15 possession of Hanon McKendry? 15 allowed to be aired anymore, but it was primarily the Web |:
16 A. It was - it was probably — a copy of it was probably 18 site, and then in public relations, drawing attention to
17 given to Hanon McKendry by Straightline, our public 17  the fact that the campaign had in effect been shut down. |
18  relations affiliate. 18 Q. And after you ¢considered it, why did you not in fact nm ‘
15 Q. If you turn your -- actually, before 1 do that, the Bates 19  broadcast advertising complaining about the fact that the |
20  number for this exhibit is HM-01-281. Ifyouwilltumto |20  judicial filibuster campaign had been shut down?
21 the second page, on the 13th, it lists a potential date 21 MR. BOPP: Iobject. That involves historical
22 for a decision and then a favorable statement that says 22 or planned future advocacy and I instruct the witness not  [;
23 “continue airing filibuster ad." Are you aware of what 23 to answer. _'
24  the unfavorable plan was? 24 MR. DEELEY: Again, I'll note for the record the  |:
25 MR. BOFP; Ob_]ect. It relates to hlstoncal or 25 qu&snon mvolv&s the _]I.Id.lClal ﬁllbuster campalgn Ird }
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1 like to mark for identification Exhibit Number 9. 1 question. '

2 (Deposition Exhibit Number 9 was marked.) 2 BY MR. DEELEY:

3 BY MR.DEELEY: 3 Q. And who was part of the decision that the earliest you

4 Q. Please review it and let me know if you're familiar with 4 could launch the judicial filibuster campaign was August

5 what's been marked as Exhibit Number 9, and I'll note for 5 1st?

6 the record that it begins with Bates number HM-01-359. & A, Myselfand Barbara.

7 Are you familiar with what's been marked as 7 Q. And what about the project prevented you from launching it

8 Exhibit Number 97 8 earlier?

S A Yes. 9 A. Itwasa large, integrated campaign and there just —
10 Q. And whatisit? 10 there wasn't enough time to make preparations earlier,
11 A. It's an overall campaign schedule, an initial plan. 11 especially during the summer months, people on vacation,
12 Q. And how are you familiar with it? 12 so based on their schedules, we planned out activities
13 A. Icreatedit 13 based on the start of our proposal and came to the
14 Q. When did you create it? 14 agreement that that was -- that was the first date that we
15 A, 1don't remember. 15 would be able to go public with the campaign, to launch
16 Q. Did you create a document — a version similar to thisand | 16 the campaign.
17 then update it throughout the campaign? 17 Q. And wasthe — the work that Hanon McKendry had to do, was
18 A. Idon't remember. 18 that part of the work that couldn't be achieved any
15 Q. And how did you make decisions about -- or let me 19 sooner?
20 rephrase. When you were drafting this, were you making |20 A. Yes.
21 decisions about the dates that are in here or were you 21 Q. And you first spoke with Barbara Lyons in May of 2004.
22 just reflecting dates that other people had given you? 22 Correct?
23 A. It was some of both. 23 A, ldon'tlknow.
24 Q. And which of the areas were ones that you made decisions | 24 Q. You submitted the written proposal on June 7th, 2004.
25 about? 25 Correct?

Page 87 Page 89 |

1 A. About what activities needed to take place during various | 1 A. Right. Yes.

2 weeks in order to be prepared to launch the campaign. 2 Q. Let'ssee. If you want to refer to Exhibit 4, you may.

3 Q. And what types of decisions did you record that had been | 3 A. No. Did you say June 7th?

4 dictated to you by somebody else? 4 Q. Idid.

5 A. The launch of the filibuster campaign on 8-1 and then also | 5 A. Okay.

6 the campaign finance launch 8-15. 6 Q. What was the correct date?

7 Q. And had you gotten the information on those dates from 7 A. This is dated June 9th.

8 Barbara Lyons? 8 Q. Isthat the day that you submitted the proposai?

S5 A. Yes 9 A Tbelieve so.
10 Q. Anddid she explain why she had chosen those dates? 10 Q. Andyouhad been talking with Miss Lyons for about a month
11 A. Yes. 11  before you submitted the proposal. Correct?
12 Q. Why? 12 A. Probably.
13 A. For the launch, for the anti-judicial nominee filibuster 13 Q. And so starting to prepare for the project in early June, :
14 launch, she had said that she would like to get campaign 14 an August 1 launch was the earliest that Hanon McKendry i
15 started as soon as possible, and so we locked at how long |15 could manage?
16 it would take to develop TV and radio and the Web site, 16 A. Yes. :
17  and that was the date that we agreed to was — was the 17 Q. Because if there are urgent circumstances, your agency's [
18 first date that we could launch the campaign based on 18 capable of getting ads up and running in two weeks.
13 making all the preparations. The second date the campaign | 19  Correct?
20 - 20 A. We have done that in the past.
21 MR. BOPP: And as to that, as the question seems 21 Q. And was there something about this campaign why it !
22 to encomipass that, 1 object to that as involving planned 22 required significantly more than that amount of time?
23 — or historical or planned future advocacy, object to the 23 A. Yes. 1
24 question on that grounds as being beyond the order, and 24 Q. What was that? ;

instruct the witness not to answer that aspect of your 25 A. It—itwas the - the quallty of the spots that we ?
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Page 90 Page 52
1 wanted to achieve and it was important to allow enough 1 Q. Did she ever indicate that one reason why she wanted to
2 fime for a good strategy to be written, to allow for 2 launch it at that time was so that the McCain-Feingold Law
3 creative concepts to be developed, and to refine those 3 would kick in a few weeks afier the airing began?
4 ideas, to plan out all the production and the shooting and 4 A. No.
5 recording and make sure that we had all the people that we | 5 Q. Did she ever indicate that the potential court case down
6 wanted booked on the jobs, and then produce those and get | 6 the road played any role whatsoever in the timing of the
7 them out. So the size of the campaign, the level of 7 campaign?
8 quality, it just — it required — it required that 8 A. I'mnotsure I understand your question.
] timeframe in order to prepare it to launch. 9 Q. Did she indicate that the potential court case had some
10 Q. Soifyou had been able to accomplish all those tasks 10 effect on her thinking about when the campaign should
11 sooner, I take it, then, that you would have launched it 11 start?
12 -- the campaign earlier than August 1? 12 A. No.
13 A. Idon't know for sure. 12 Q. And are you aware of any significant deviations from the
14 Q. Well, I thought what you said was that you and Ms. Lyons | 14 calendar that happened, what we can see of the calendar,
15 discussed it and that was the earliest that you thought 15 anyways, in light of the numerous redactions?
16 was possible to launch it, was that correct? 16 A. Idon'tknow to what level you mean significant.
17 A, Yes. 17 Q. Well, like something that was scheduled for a week running
18 Q. So ifthat was the very earliest that you could have 18 a couple of days into the next week would not be
19 launched it, then you also could have launched it a little 19 significant. I mean more of a substantial moving around
20 later than that. Correct? 20 of the schedule.
21 A. Idon't know. 21 A. Notto my knowledge, no.
22 Q. But you felt some urgency to get it out as soon as you 22 Q. The filibuster campaign was directed at Wisconsin
23 could manage, is that your testimony? 23 citizens. Correct?
24 A. Yes, that's fair. 24 A. Ibelieve so.
25 Q. And what was the urgency that led to you and Ms. Lyons |25 Q. Do you have an understanding as to why the media outreach
Page 951 Page 93|
1 feeling like you could launch it as soon as you were 1 went to national media, as well as local media?
2 able? 2 A. Not specifically.
3 A. Iwouldn't characterize it as urgency. We - we just sat 3 Q. Do you have a general understanding of why that was the
4 down and planned out how long it would take to develop 4 case?
5 this type of a campaign, and I made recommendations about | 5 A. Yeah.
6 how much time should be given to the finm and to various 6 Q. Why was that?
7 projects that we were creating, and she was agreeable to 7 A. Because in matters of public opinion, even the -- even the
8 that timeline, and so we — we executed the schedule that 8 people of Wisconsin are taking in information that comes
5 we had agreed to. 9 from outside of their state. They rate national
10 Q. And did she indicate any interest in the timing, any 10 publications, they watch national media, and so if you
11 reason for the launch on August 1 other than that was as 11 only do things within Wisconsin, you're pretty much
12 soon as you both felt you would be able to launch it? 12 relegating it to local medig, local outlets, and so it was
13 A. I'mnot sure I understand. 13 just recognizing that there was a national influence that
14 Q. Did she indicate that there was any other reason why she | 14 plays a significant part in shaping people's opinion
15 wanted to pick that timeframe for launching the campaign | 15 within the state,
16 other than the two of you saying that that was the 16 Q. When you were doing research to update yourself on the
17 carliest that you could get to it? 17  judicial filibuster issues, did you have any other sources
18 A. It was an issue that was very prevalent at the time andso | 18 other than what you found on the Internet? Did you obtain
19 we wanted to prepare a campaign and address it while it 1s information for that purpose other than from your own
20 was being addressed in the media. Those are really — 20 searching on the Internet?
21 that's the -~ that was the primary reason. It was — they 21 A. Yes.
22 wanted to address the judicial nominee filibustering issue 22 Q. Andwhat are the other ways that you obtained the
23 as so0n as they possibly could, and that was the calendar 23 information?
24 that I outlined for Barbara for preparing it and then 24 A. From print media, magazines, newspapers.
25 eventually for launching it. 25 Q. Did anyone, any person give you background information on
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Page 954 Page 96 [
1 the issue? 1 the polling because that is proprietary and I instruct him
2 A. Notthat I can remember specifically. 2 not to answer as to that aspect.
3 Q. Wasan opinion poll done as part of the research for the 3 MR. DEELEY: I think we would disagree that the
4 filibuster campaign? 4 polling that led to the campaign in which we are trying to
5 A. Yes. 5 discover the effect that it was intended to have, in which  |:
6 Q. What role, if any, did you have in the opinion poll? 6 we have been hauled into court to grant an exemption from
7 A. I'managed the research partner that executed it. 7 Federal law, that that matter would be proprietary in the
8 Q. Who was that? 8 context of this litigation that has been brought against
S A. Public Opinion Strategies. 9 us.
10 Q. And did they have a doing-business-as name that theyused | 10 MR. BOPP: Well, | wipe away my tears. ] still
11 to be billed for that project instead of Public Opinion 11 stand by my objection.
12 Stratepies? 12 BY MR. DEELEY:
13 A. Tbelieve so. 13 Q. You can answer.
14 Q. Do you have an understanding as to why they used a 14 MR. BOPP: No, he can't. 1 instructed him not
15 doing-business-as name for that project? 15 to answer.
16 A. I-—Ibelieveit was to adhere to some legal guidelines. 16 MR. DEELEY: You can answer to the extent —
17 Q. Andhow are you— Are you aware of that because your 17 MR. BOPP: Yes, to the other extent. I'm
18 counsel told you that? 18 soITY.
15 A. No. 19 BY MR. DEELEY:
20 Q. Did your lawyer tell you that? How are you aware ofthat? | 20 Q. The question was what were you hoping to learn by doing |
21 A. There was — they kind of had a standard explanation for 21 the poll? And your counsel, correct me if I'm wrong,
22 it, and so they relayed that and said that all the 22 instructed you not to answer to the extent you would
23 business would be done through this entity. 23 reveal the results.
24 Q. Andhow did you choose Public Opinion Strategies to bethe | 24 A. The objective of the study was to find out what were the
25  research partner? 25 most — what were going to be the most effective message
Page 95 Page 97 |:
1 A. We had worked with them in the past on — on other clients 1 strategies for communicating with people about the
2 and their work had — you know, was very effective, and we 2 judicial filibustering.
3 had a good relationship. 3 Q. AndI1 anticipate your counsel's objection and try and
4 Q. Do you have an understanding as to whether Public Opinion | 4 narrow this question, but were there also other subjects
5 Strategies was also the polister for a Republican 5 bestdes the judicial filibuster that were the subject of
6 candidate in the 2004 Wisconsin Senate race? 6 the poll --
7 A. Yes. 7 MR. BOPP: I object to that.
8 Q. Whatis your understanding? 8 BY MR. DEELEY:
9 A. I'knew that they had a candidate and so that's why we did 9 Q. — without saying what they are?
10  business through this separate entity in order to set up 10 MR. BOPP: 1 object to even the question whether
11 significant distance from that, and I knew that the person 11 there were other subjects as related to historical or
12 that I was working with, Robert Autry and his team, that 12 future advocacy. If it's not about the filibuster, you're
13 they had put measures in place to create a wall between 13 not entitled to investigate my client.
14  that group and the Public Opinion Strategy, the team that 14 BY MR. DEELEY:
15 was working on that candidate. 15 Q. QOkay, Well, solI guess I'm limited in the questions that
16 Q. What techniques did they use to gauge public opinion? 16 I can ask about the poll that led to the campaign which is
17 A. Wedid atelephone interview. 17 the subject of this lawsuit under your counsel's reading,
18 Q. Isthatit? 18 but to the extent that the poll covered the campaign
19 A. Yes,Ibelieve that was it. 19 filibuster issue, what did you hope to learn from it?
20 Q. There weren't any focus groups? 20 A. We wanted to understand people's current impression of the
21 A. Notthat I remember. 21 issue, we looked at a variety of statements and tested how
22 Q. And what were the — what were you trying to learn through | 22 compelling they were to people, and we wanted to
23 doing the poll? 23 understand what was -- what were the — what were the best 1
24 MR. BOPP: I object to the extent that it - the 24 ways of communicating with people con the judicial
question calls for a response that counts any results of 25 ﬁllbustermg issue.
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Page 98 Page 100 |
1 Q. And as part of that analysis, did you analyze, after 1 A No. !
2 testing those messages, whether the recipients viewed 2 Q. You are saying that it was only about judicial ;
3 Senator Feingold in any more or less favorable light? 3 filibustering? ;
4 MR. BOPP: I object to any of the specific 4 A. No. ;
5 questions as proprietary and beyond the scope of the 5 Q. Can you explain the difference?
6 order. 6 A I'msaying that my — my recollection is that the reason
7 MR. DEELEY: This is at the heart of the inquiry 7 that we did research was to determine the most effective
B into the effect of the ad campaign that's the subject of 8 messages to build a campaign around. That's all I can
9 this lawsuit. And I'm not asking for the results. I'm 9 remember about what the research covered.
10 asking whether the question was asked. So Ithink he can | 10 . What do you mean by a campaign?
11 answer. 11 A Thejudicial filibuster campaipn.
12 MR. BOPP: And I instruct the witness not to 12 MR. DEELEY: I'd like to mark for identification
13 answer as to any of the specific survey questions, what 13 Exhibit Number 10.
14 they said. 14 (Deposition Exhibit Number 10 was marked.)
15 BY MR. DEELEY: 15 BY MR DEELEY:
16 Q. Did the poll generally test the —- in any manner the 16 Q. Please review it, and after you've had a chance, let me
17 favorability or unfavorability of Senator Feingold? 17 know if you're familiar with it. And for the record, this
18 MR. BOPP: I object on the same grounds, 18 is an exhibit that begins with Bates Number HM-01-325. |
19 instruct the client not to answer -- or my client not to 19 MR. BOPP: I'm sorry, did you ask a question :
20 answer. 20 about this?
21 BY MR. DEELEY: 21 MR. DEELEY: Yes, he's reviewing it and he's
22 Q. Didthe poll also test the likely public opinion of 22 going to let me know if he's familiar with it.
23 bringing a lawsuit challenging the provisions of the 23 THE WITNESS: No. What do you mean by
24 McCain-Feingold Law? 24 "familiar"? :
25 MR. BOPP: Again, you're asking him specific- |25 BY MR. DEELEY: :
Page 99 Page 101 |.
1 about specific questions on the poll so I'm -- 1 Q. Are you familiar with this document?
2 MR. DEELEY: I'm just asking general topic areas 2 A It doesn't look familiar, no.
3 that are relevant to this case. 3 Q. Does it remind you of similar documents that you are
4 MR. BOPP: You asked the question about the 4 familiar with?
5 general topic areas and he's already answered that. 5 A Yes
6 MR. DEELEY: No, he answered as to one topic 6 Q. And what documents were those?
7 area and -- 7 A It was documents pertaining to drafting different
B MR. BOPP: Well, if you want to ask — I mean 8 potential propositions to test.
9 I'm not going to object if you say what were the subject 9 Q. And did the propositions that are listed here match your |
10 matters or topic areg, but I'm going to object, then, if 10 recollection of propositions that you drafted? :
11 it calls for an answer with respect to any specific 11 MR. BOPP: You mean to test in polling, is that |
12 question, of the content of any specific question. 1 12 what the question is?
13 believe that is proprietary. 13 MR. DEELEY: If what is listed here matches the
14 BY MR.DEELEY: 14 propositions that he drafted, yes.
15 Q. What were the topic areas of the poli? 15 MR. BOPP: Drafied? i
16 A. JustwhatItold you, that my recollection of the research 16 MR. DEELEY: For the polling, :
17  that was done, the entire reason that we needed to do 17 MR. BOPP: For the polling? :
18 research was to understand as an agency what the most 18 MR. DEELEY: Yes.
19  effective ways would be — were going to be to communicate | 19 MR. BOPP: Justa second. Are youreferringto |
20  topeople. It was how could we put together spots based 20 the entire document or just the first two pages? :
21 on messages that were effective that would convince people | 21 MR. DEELEY: I'm going to get to that i
22 onjudicial filibustering. 22 distinction in a minute if the witness has —
23 Q. And you're answering only as to judicial filibustering due | 23 MR. BOPP: Then I would object. H
24 to your counsel's instruction without commenting on 24 MR. DEELEY: -- if the witness has a basis for 1;
25 whether or not there were other topics, is that correct? 25 me to get to that. {
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Page 102 Page 104 |

1 MR. BOPP: QOkay. Well, then [ object, because 1 Q. What's your opinion?

2 the question encompasses the last page which involves 2 A Yeah, it was — it was very effective. 1t was -- a lot of

3 historical or future advocacy, and I instruct him not to 3 people were driven to the Web site by the TV and radio

4 answer as to the last page of the exhibit. 4 spots, and there was a Jot of activity on the site, and

5 BY MR. DEELEY: 5 people spent time on the site, people looked at

6 Q. How about as to the first two pages of the exhibit, does 6 information on the site. You know, we were able to

7 it match your recollection of propositions that you were 7 measure all of those things.

B part of drafting for the poll? B MR. DEELEY: Td like to mark for identification |-

9 A No. 9 Exhibit Number 11. :
10 Q. Howis it different? 10 (Deposition Exhibit Number 11 was marked.) :
11 A, This looks like an early version that was floated by — 11 BY MR. DEELEY: :
12 written by one person, and it doesn't — it doesn't match 12 Q. Please review it and let me know if you're familiar with |
13 with my recollection of the final propositions that were 13 it. And while you're doing that, I will note for the ;
14 tested. 14  record its Bates number. First page is HM-01-445,
15 Q. And who is the one person that -- who early drafted this? | 15 A Yes.
16 A. [t appears to be some input that was — it was Bill 16 Q. Whatis it?
17  McKendry. 17 A. Itlooks like a printout of some of the developmental |
18 Q. On the — some of the means of communication that were | 18 pages from the Web site. :
19 employed in the filibuster campaign, I want toasksome |12 Q. So you don't believe that these were final versions of the |
20 questions about how — your opinion of their performance. | 20 way they — at least a portion of the Web site appeared? |
21 So, for example, with the automated calls, doyouhavea | 21 A. It's very close, but the handwritten comment from
22 sense of whether or not those were effective in helping 22 "documents" to "trail," it looks like it was still a draft
23 you achieve your client's goals? 23 maybe that a small number of comments remained on.
24 A No. 24 MR. DEELEY: I'd like to mark for identification
25 Q. Youdon't have an opinion? 25 Exhibit Number 12.

Page 103 Page 105 |:

1 A. ldon'tknow. 1 {Deposition Exhibit Number 12 was marked.)

2 Q. Do you have an opinion as to whether the E-mail alerts 2 BY MR. DEELEY:

3 were effective in furthering the message of Your client? 3 Q. Please review it and let me know when you're finished. :

4 A No. 4 Oh, and for the record, this document, its first Bates i

5 Q. The media outreach, do you have an opinion as to whether | 5 number is HM-01-427.

6 that was an effective way for your client to get its 6 A. Yes.

7 message out to the public? 7 Q. Are you familiar with this document? :

8 A. Whatdo you mean? B A. Yes. X

9 Q. Do you feel like it was — media outreach was successful 9 Q. Andwhatisit?
10 in delivering the intended message to the people of 10 A. It's an E-mail. ‘
11 Wisconsin? 11 Q. And all three pages together, what are they?
12 A. [don't know for sure. 12 A. Itlooks like several E-mails.
13 Q. Do you have -- do you have some opinion on the matter? 13 Q. And was this a chain of E-mails for people who were buying |
14 A. It's hard to isolate independent components of the 14 or McKendry?
1s campaign and rate each one based on how effective it was. | 15 A. 1don't know that for sure.
16 It's much more how all the pieces worked in combinationto | 16 Q. But to the best of your recollection, the times and the
17 produce an effective outcome. t's almast impossible in a 17  parties listed are correct?
18 market condition to isolate each independent componentand | 18 A. Yes.
19  grade that one. 19 Q. Who's Eddie Mahe?
20 Q. The Web site, I think from the record there may be — it 20 A, He was someone that was involved in giving input on the .
21 may be a little bit differently situated in terms of data 21  campaign.
22 that you get on other means of communication. Do you have | 22 Q. And what areas did he give input on? f
23 more of an opinion about whether the Web site was 23 A. Onthe media spending, media buying, and just kind of the

24 effective in achieving its goals? 24 broad campaign structure. :
25 A. Yes. Q. Ishe someone that you have — that your firm has an
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Page 106 Page 108 ,
1 ongoing relationship with? 1 Q. "Revise the target audience to be public-policy-aware r
2 A. No. 2 adults, ages 45 plus, with a male skew, most have some
3 Q. How did he get to be part of this parficular campaign? 3 college education, cormma, have higher household incomes,
4 A. He was involved before I became involved. 4 paren, $75,000, end paren, comma, and are active members ‘
5 Q. Do you have an understanding as to how he became 5 of their communities.” Why did you revise the target 5
6 involved? 6 audience to that demographic? g
7 A. No. 7 A. Idon't remember. -
8 Q. Do you know where he works? B Q. The earlier target audience was ages 35 plus, with a
9 A. Right now? 9 female skew, wasn't it?
10 Q. In2004. 10 A. Idon'tremember. Is that on here?
11 A, Ibelieveit's at Foley. 11 Q. I'mnotsure. I don't think it is. And so now seeing
12 Q. And whatis that? 12 that detail hasn't refreshed your recollection as to why ;
13 A. I'mnot certain. 13 that decision was made? !
14 Q. And do you know whether providing guidance on media 14 A. No. \
1s spending and campaign structure is his usual occupation? 15 Q. Do you know generally under what circumstances you target |:
16 A. Idon't know. 16  aparticular demographic? :
17 Q. Whois Joe Penta? 17 A Yes. :
18 A. He's actually the husband of our media planner, Susan 18 Q. Whatare those?
19 Penta, and so -- she worked out of her home, and this 19 A. Are yourefemring to the — to the demographic here? '
20 E-mail address just happens to have her husband's nameon |20 Q. Yeah, the one that I just read.
21 it. 21 A. Okay. Thatis — that's typically a description that's
22 Q. And what is their firm? 22 given to influencers and opinion leaders, the pecple who
23 A. She's an independent consultant. 23 are -- their opinions matter with their peers, and they —
24 Q. Okay. And is she someone who you frequently -- your firm | 24 they just -- they influence what other people think, what
25 frequently collaborates with? 25 average people think about issues a lot of times.
Page 107 Page 109 |
1 A. We had worked with her on several media buying projects. | 1 Q. And do you know generally why people target '
2 Q. Did you bring her into this project? 2 public-policy-aware adults, age 35 plus, with 2 female
3 A, Yes. 3 skew?
4 Q. Has reviewing Exhibit 12 refreshed your recollection with | 4 A. And what was that?
s respect to who the target audience for your media buys 5 Q. I'll represent to you that was the earlier targeting in
6 was? 6 some other documents, and I'm just asking generatly why
7 A. Yes. 7 people in some instances target that demographic. :
8 Q. And this information on the first page, is that in fact -- 8 A. Andwhat was it again? D
9 does that reflect your final decision about who the target 9 Q. Itwas age — some public policy awareness, ages 35 plus, '
10 audience would be? And I mean I'm asking the question 10 with & female skew, do you know generally why people ;
11 mainly about the top half of the page, not the finer 11 target that audience?
12 detail on spending and whatnot on the bottom half of the 12 A. That sounds like more of a — almost more of a general
13 page. 13 adult audience, maybe a broader audience, and this is just
14 A. Idon't know for sure. 14 a little more specific. :
15 Q. To the best of your recollection, were those - is that 15 Q. This also says in the first bullet point to focus on three
1s consistent with who you ultimately targeted in the 16  markets and eliminate Madison and-- How do you say that? |
17 campaign, in the media buying of the campaign? 17 A. Wausau. i
18 A. Idon't know for sure. 18 Q. Wausau? W-a-u-s-a-u. Do you have an understanding as to
19 Q. Idirect your attention to the bullet points after the 19  why that decision was made? :
20  first paragraph. In the middle, it says "revise the 20 A. Idon'tknow. s
21 target audience to be public-policy-aware adults." 21 Q. A couple bullet points down, it says "add radio in :
22 A. Where? I'msorry. 22 Milwaukee." Do you have an understanding as to why that
23 Q. In the middle of the bullet points after the first 23 decision was made?
24 paragraph. 24 A. No,Idon't know for sure.
25 A Okay. 25 Q Then the ]ast bullet point in that section, it says
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Page 110 Page 112 |
1 "heavy-up the beginning of the media schedule." Do you 1 than just completely an abstract what's good and what's
2 have an understanding as to why that decision was made? 2 not good. People have certain allegiances or
3 A Yes. 3 predispositions, and so a lot of times that has an impact
4 Q. Why was that? 4 about how they process a certain public policy issue.
5 A. Thatis -- that was to help get the campaign off the 5 Q. Sowhen you say individuals they're aligned with, did you
6 ground and really give it a presence, to gamer more 6 mean aligned with in any particular respect?
7 attention right away. 7 A. Not necessarily. It's - there were -- you know, there :
8 MR. DEELEY: I'd like to mark for identification 8 was obviously the issue, the president was involved, :
9 Exhibit 13, 9 Senate was involved, various judicial candidates were
10 (Deposition Exhibit Number 13 was marked.) 10 involved, that alf of those people together represent a
11 BY MR.DEELEY: 11 wide range of viewpoints, 1t was just acknowledging that
12 Q. Please review it and let me know if you're familiar with 12 that will have some bearing on how people respond to this
13 it. 13 issue as a whole and that we should be sensitive to that.
12 A. Yes. 14 Q. Soifyou're generally aligned with the people who were
15 Q. Whatisit? 15 supporting filibusterers, then you tend to be more
16 A. It's a creative strategy. 16 sympathetic towards injustices against them and vice
17 Q. And what does that mean? 17 versa? :
18 A. It'sinput that's given to the creative team in order for - 18 A, That - that could be one part of it.
19 them to base concepts on. 19 Q. What are the other parts of it?
20 Q. And how are you familiar with this document? 20 A. How you feel about the president knowing that there are ¥
21 A. Iwroteit 21 pecple that he has nominated, and so how you feel about ;
22 Q. And to what extent were - does this document reflect your | 22 President Bush we felt would have an impact on how people |-
23 decisions and to what extent does it reflect input of 23 responded to the issue.
24 other people? 24 Q. Can you explain a little bit about how — once you
25 A. It's very much a mix. [didn't write it on myown. I 25 identify your target audience, how — how you manage to ‘
Page 111 Page 113
1 pulled together all the different information and just 1 reach them in a public broadcasting manner?
2 worded it so that it fit in a one-page document. 2 A, Whatdo you mean?
3 Q. And did you have a creative strategy document thatyou | 3 Q. Well, like obviously you're doing it through TV showsand |}
4 altered at several points in the campaign or did you just 4 radio shows that are just sent out on the public airways,
5 create it once, at one point in that development? 5 and I'm just asking you to explain how it works that you 2
6 A. It's created once and then given to the team and — and 6 can say I want to target this demographic and then, K
7 it's really served its purpose. 7 through media buying, reach that demographic? :
8 Q. And to the best of your recollection, was this your final 8 A. There's an incredible amount of data on who watches
9 version? 9 particular shows, cable networks, who listens to certain
10 A. Itlooks very close. 10 radio stations, and so it's a process of making sure that k
11 Q. Can you identify anything that was changed in a final 11 you define your target audience and then match that up *
12 version? 12 with media outlets that deliver a high concentration of :
13 A No. 13 that target audience. ;
14 Q. Idirect your attention to the second boxed area, 14 Q. Socan you give some examples of, for example, this ”
15 "target." In there it's talking about, in that box, "who 15 demographic, of how you reach them? ;
16 do we need to tatk to" and then "what do we know about |16 A, What do you mean? i
17 them that may help us." The last bullet in that question 17 Q. Like what -- Iike what are some shows or channels that you |
is is "tend to be more sympathetic to: Quote — 18 typically reach this demographic through, if you mow?
19 Injustices — unquote, committed against individuals 19 A. Idon't know for sure. I don't know if you're saying what ¢
20 they're aligned with." Can you explain what you meant by | 20 specific program or what — :
21 that? 21 Q. Yeah, just if you have some examples to explain a little '
22 A. Yecah. Somctimes pcople are - they're supportive of an | 22 bit more how it warks. ;
23 organization or an individual or not supportive of that 23 A. Forradio, alot of times news talk formats, during drive 1‘;
24 organization or individual, and that tends to have more of | 24 time, moming and evening drive time, Sunday moming talk ,

1w
un

an impact on what they see as right and wrong, more so
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Page 114 Page 116 |
1 MSNBC, those are good examples. 1 BY MR.DEELEY:
2 ' MR. DEELEY: I'd like to mark for 2 Q. Please let me know when you've had a chance to review it.
3 identification Exhibit 14, 3 A. Okay.
4 (Deposition Exhibit Number 14 was marked.) 4 Q. And are you faniliar with Exhibit 157
5 BY MR. DEELEY: 5 A. Yes.
6 Q. Please review it and let me know if you're familiar with | 6 Q. Andwhatisit?
7 it. Exhibit 14 is marked Exhibits A through C. 7 A. Itlooks like a storyboard of the same TV spot.
8 A Yes. 8 Q. Andwhat is a storyboard? ¥
9 Q. Let's start with the first page. Well, first of all, are 9 A. A storyboard gives an exanmple, conceptual exanple of what
10 you familiar with it, this exhibit? 10 the visuals will look like, and it also includes the copy
11 A Yes. 11 for the TV spot.
12 Q. And whatisit? 12 Q. And scripts and storyboards, does one come in
13 A. It's the radio script for a 60-second radio spot that was | 13 chronological — as you're developing it, does one come
14 produced. 14  before the other or are they sort of just different, each
15 Q. And the second page? 15 for different purposes?
16 A It's a different radio script. 16 A. There's not necessarily a chronological order to them.
17 Q. And was that radio ad also produced? 17 Q. Isthe - I guess at the end of the —~ when you're filming
18 A Yes, it was. 18 it, you still need a script, but does the storyboard
19 Q. And the third page? 19  typically come in later in the process or is that not
20 MR. BOPPF: Is there a question? 20 true?
21 BY MR. DEELEY: 21 A. Say that again.
22 Q. Was that also produced? 22 Q. Does the storyboard — do you usually wait until you're a
23 A. Oh, yes. 23 little bit further along in the process before you find
24 Q. Going back to the first page now, as this ad was drafted, | 24 images and do a storyboard?
25 were there earlier versions that differed from this 25 A. No, that's typically earlier on.
Page 115 Page 117
1 version of the script? 1 Q. Okay. Sothere are some differences here and I can — I'm
2 A. Yes 2 not trying to play any mental games with you. I can point
3 Q. Andwhat were some of the differences? 3 out some of them to you if you want --
4 A. Idon'trecall. 4 A Sure.
5 Q. Do youremember any? 5 Q. —oryou can just spend some time with it. The - see
6 A. No 6 first on the video, there are -- there's some change. The
7 Q. You were -- you mentioned earlier who was involved in the | 7 storyboard, he picks up his dry cleaning, do you recall
8 actual creation of the ad and it included Mr. McKendry and 8 why that change was made, why in the script there's no
9 Mr. Reese and yourself, but you were actually included, is 9 longer a person picking up dry cleaning?
10 that correct? 10 A. No,Idon't.
11 A. Yes 11 Q. And then the Web site address in the storyboard is
12 Q. Tum to the second page. Did this ad undergo revisions 12 PlayFair.org, and then the TV script is BeFair.org. Was
13 while it was being drafted and created? 13 that — was it originaily conceived as PlayFair.org, the
14 A. Yes. 14 Web site?
15 Q. Andwhatwere some of those revisions? 15 A. That was -- that was one proposed idea early on.
16 A. Idon'trecall 16 Q. And why was BeFair chosen instead of PlayFair?
17 Q. And the third page, did this ad undergo some revisions 17 A. Idon't remember.
18 while it was being created? 18 Q. And then in the storyboard, in the second sentence, let me
19 A. Yes. 19  just - Il go through all the changes at once. The
20 Q. And what were some of those revisions? 20 second sentence is changed from "refusing to allow
21 A. Idontrecall. 21 experienced nominees a simple: Quote -- yes —- unquote,
22 MR. DEELEY: Okay. If you leave this exhibit 22 or: Quote — no — unquote, vote, period,” to —
23 open to the third page? And I'm going to introduce 23 actually, let me back up. Let me read the voice-over in
24 Exhibit 15. 24 both ads for the record.
25 (Deposmcn Exhibit Number 15 was ma:ked ) 25 In the storyboard, Exhlblt 15,itis: "There
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Page 118 Page 120 )
1 are a lot of judicial nominees out there who can't go to 1 A. Idon't remember specific comments or specific feedback.
2 work, period. Their careers are put on hold because 2 Q. Do youremember any general suggestions that she made?
3 Senators Feingold and Kohl are filibustering, dash, 3 A. No.
4 refusing to allow experienced nominees a simple: Quote—~ | 4 Q. Okay. I'd like to mark --
5 yes — end quole, or: Quote - no — end quote, vote, 5 MR. BOPP: It's 3:00 o'ciock. Can we take an
6 period. It's politics at work, comma, creating gridlock 6 afternoon break?
7 and severely backing up our courts, period. Does that 7 MR. DEELEY: Sure.
8 seem right to you, question mark? Tell Feingold and Kohl | 8 (Brief recess was taken from 3:00 p.m. to 3:15
9 to stop filibustering and start playing fair, period." 9 p.m.)
10 And then the TV script which is the third page 1o MR. DEELEY: I'diike to mark for identification
11 of Exhibit 14, the voice-over reads the following: "There | 11 Exhibit Number 16, please.
12 are a lot of judicial nominees out there who can't go to 12 (Deposition Exhibit Number 16 was marked.)
13 work. Their careers are put on hold because a group of 13 BY MR.DEELEY:
14 U.S. Senators is filibustering, dash, blocking qualified 14 Q. Please review it, let me kmow when you're done.
15 nominees from a simple: Quote — yes — unquote, or: 15 A. Okay.
16 Quote — no — unquote, vote, period. It's politics at 16 Q. Are you familiar with what's been marked as Exhibit 16?
17 work and it's causing gridlock, period. Contact Senators 17 A. No. X
18 Feingold and Kohl and tell them to oppose the filibuster, 18 Q. Do you have an understanding as to whose handwriting this |:
19 period." And then there's also some disclaimers that are 19 is?
20 in one and not fully in another one. 20 A. No.
21 MR. BOPP: Well, the voice-over in Exhibit 14 21 Q. Do you have an understanding as to how this came into the |
22 still has that last line, "visit, colon, BeFair.org." 22 possession of Hanon McKendry? ;
23 BY MR. DEELEY: 23 A. No. ¢
24 Q. Yes, yes, thank you, "visit BeFair.org." Do you have an 24 MR. DEELEY: Okay. And for the record, that :
25 understanding as to why the voice-over was changed? 25 document, first page began with Bates Number HM-01-58. |}
Page 119 Page 121 f;
1 A. Idon'tremember specifically, no. 1 I'd now like to mark for identification Exhibit Number
2 Q. Do you remember generally the types of considerations that | 2 17.
3 went into chenging it in that manner? 3 (Deposition Exhibit Number 17 was marked.) ;
4 A, Generally the storyboard introduced the concept and this 4 BY MR. DEELEY:
5 script was the — was the final voice-over that was 5 Q. Pleasereview it. Let me kmow when you've had a chance |0
6 actually recorded, and generally it was just a process of 6 to. Actually, can I have your copies back? I just want :
7 simplifying it, making sure it was clear, making sure that 7 tosee— Mine has a problem on it. I just want to see if :
8 it fit within 30 seconds. 8 yours do as well. Your copy is fine, as is yours. X
9 Q. Were there any considerations about the tone that led to 9 Are you familiar with what's been marked as
10 the differences in the two voice-overs? 10  Exhibit 17? :
11 A. Idon't remember that specifically. 11 A No. '
12 Q. Do you have an understanding as to who made the final 12 Q. Did you frequently receive copies of correspandence h
13 decisions on what the script would look like or this ad? 13 between Barbara Lyons and Peggy Howard during the
14 A. Itwas all of the people that were involved. Theyall 14  filibuster campaign? !
15  spoke into it and agreed on it. 15 A. No '
16 Q. There was no one sort of final decisionmaker? 16 Q. Do you have an understanding as to why this was in the
17 A. Barbara Lyons would have been the — you know, she 17 possession of Hanon McKendry?
18 provided the final client sign-off. 18 A. No
19 Q. Andwhat input, if any, did she provide to the script of 19 Q. Without reference to this particular document, do you have [
20 this ad? 20 any ideas about where all the documents came from in
21 A. Idon't specifically remember that. 21 possession of your firm that you're not familiar with?
22 ). Do yon vemember generally the contact she had? 22 ‘What were the other ways that they would have come in?
23 A. No. 23 A. There were - we have what's called job jackets that-—
24 Q. Whatinput, if any, did she have on the two radio ad 24 You're saying how did the information actually come into |
25  scripts? 25 - 3
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Page 122 Page 124 |
1 Q. Yeah, like how would stuff have got here with — how would . | 1 opinion, which sentence would be more effective at ‘
2 stuff have got here if it didn't go through you? 2 mobilizing the listeners to take action?
3 A. Itcould have been one of the other people that was in a 3 A. |- well, we moved to this final line in the radio script
4 meeting and they picked it up in a file, it could have 4 because we felt that was going to be the most effective
5 been information that was kept in a general agency file. 5 context: Contact Feingold and Koh! and tell them to
6 Q. Was anyone other than you assisting with the work that 6 oppose the filibuster. As we moved to a final script,
7 Straightline was doing? 7 it's about simplifying and being clear and being simple
8 A. What do you mean? 8 and having a very reasonable message that we felt like a
9 Q. Like helping draft the press releases or the other ] lot of people would respond to.
10  materials that Straightline was tasked with producing. 10 So to me, the ones that we put in the radio, in
11 A. Yes. 11 the final radio scripts, we did for a reason, because we
12 Q. Who else was doing that? 12 felt that those were significantly more effective than
13 A. That was Barbara Lyons. 13 what was concepted at the very outset of developing the TV
14 Q. Was there anyone at Hanon McKendry besides you that was | 14 spot.
15 doing that? 15 Q. And it was the same line that was in the final TV ad as
16 A. No. Igave them input and provided them with the overall 16 well, right, the radio scripts?
17 campaign materials, but the PR material, the output from 17 A. Correct. Yeah, all three spots here feature the same
18 Straightline was much more between Peggy and Barbara. 18 line, and we did it on purpose to reinforce a consistent
19 Q. And you don't know how — how copies would have found 19 message.
20 their way into this office? 20 MR. DEELEY: Let's mark for identification
21 A. Ican't—I don't know specifically, no. 21 Exhibit 18, please.
22 Q. Let's go back to Exhibit 15, please. The final sentence 22 {Deposition Exhibit Number 18 was marked.}
23 in the draft voice-over is: "Tell Feingold and Kohl to 23 BY MR. DEELEY:
24 stop filibustering and start playing fair.” ls that what 24 Q. Pleasereview it Let me know when you're finished. Are
25 you would call the tag line of this ad? 25 you familiar with what's been marked as Exhibit 18?
Page 123 Page 125
1 A. No 1 A Yes
2 Q. What would be the tag line of this ad? 2 Q. Whatisit?
3 A. There really isn't one on this storyboard. 3 A, It's an initial document that outlines a number of key
4 Q. How do you define tag line? 4 strategic issues for the campaign.
5 A. A tag lineis --it’s a line that positions the overall 5 Q. And how are you familiar with it?
6 issue or campaign. It's the sign-off. It's kind of the 6 A. lwroteit.
7 summation of everything that you've told people already. 7 Q. Roughly where in the process were you when you wrote it?
8 It's the concluding thought. 8 A. Veryearlyon.
9 Q. And what about that line is not -- makes it not seem like 9 Q. I'mnot going to ask you about this, but you can see I was
10 a tag line to you? 10 representing the audience at one point accurately on the
11 A. 1t'sjust the last sentence in the copy, but I wouldn't — 11 second page.
12 1 wouldn't characterize that at all as a tag line. 12 A. Uh-huh
13 Q. Okay. And then if you pull out the Exhibit 14 again, the |13 Q. And this -- the first page is Bates stamped HM-01-403. 1
14 last sentence before the disclaimer and the Web site 14 want to direct your attention to the second page, in the
15 information in all three of the ad scripts in Exhibit 14 15 "tactics," in the upper half of the page, there are a
16 is "contact Senators Feingold and Kohl and tell them to 16 number of bullet points, and the third one down is “don't
17 oppose the filibuster." Was there a point in the drafting 17 mention the president by name, paren, it's less political,
18 where— If I refer you back to Exhibit 15, all the ads 18 comma, more in line with Campaign Finance Reform — end
18 had the line that is the last in Exhibit 15. —that all 19 paren."
20 the ads included that line, was that true at some point? 20 What does "more in line with Campaign Finance
21 A. Notto my recollection. 21 Reform™ mean?
22 Q. Do you have an opinion as a designer that between that 22 A, Idon't remember what I thought in that initial note that
23 sentence in Exhibit 15 and the sentence in Exhibit 14, 23 I made.
24 which one would, in your opinion— You don't have any of | 24 Q. Do you -- can you describe and figure it out while you're
25 your supervisors around now, We won't tell them. In your | 25 s1mng here?
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Page 126 Page 128 |
1 A. Icould figure out the -- the overall bullet, I could 1 continuing, campaign finance, for Wisconsin Right to Life? |
2 figure out essentially, but a specific recollection of why 2 A. Not that I'm aware of. What were the ones that you listed |
3 I wrote Campaign Finance Reform there, no, I don't 3 off in your previous question? _
4 remember that specifically. 4 Q. Well, I mentioned billboards. ;
5 Q. Did you take it as part of your task to draft ads that 5 A. The question was about the activities that continues after |}
6 were in line with what proponents of Campaign Finance 6 the TV and radio spots were pulled off the air? ?
7 Reform found acceptable? 7 Q. Yeah. They continued to do press releases. Right? ‘
8 A. Idon'tknow if I ikmow what you mean by that. 8 A. Yes
9 Q. Imeanif there was sort of a, you know, ideal form of 9 Q. And other media outreach, calls to reporters and editors, :
10 advertising that was cleaner or in some way purer, was 10 i5 that correct?
11 that sort of - did you think that you were supposed to 11 A. Yes.
12  draft an ad that met that view of campaigning? 12 Q. Did the Web site continue to operate? F
13 A. No. 13 A. Yes.
14 Q. No? Do you have a guess as to what you meant by Campaign | 14 Q. And did people continue to access it? :
15 Finance Reform? 15 A, Yes, ;
16 MR. BOPP: Object. He doesn't know the answer. 16 Q. And was one part of the Web site a place for people to
17 He's not supposed to be speculating. 17 send comment to Senators Kohl or Feingold? :
18 MR. DEELEY: You can speculate. - 18 A. Yes.
18 MR. BOPP: No, you can answer the question, if 19 Q. And afier the ads were no longer on the air, did people )
20 you can. 20 continue to send comments through the Web site to Senators §
21 THE WITNESS: I don't remember. 21 Koh! and Feingold?
22 BY MR. DEBLEY: 22 A. Idon't know that for sure.
23 Q. As the campaign progressed, you were confronted - you 23 Q. Did Wisconsin Right to Life continue to send out E-mail
24 were about to be confronted with the need to end the 24 alerts on the judicial filibuster issue?
25  broadcast advertising ads that were part of the campaign 25 A. Yes. _
Page 127 page 129 |
1 because of the McCain-Feingold Law. Correct? 1 Q. Were the automated calls that they were doing on the issue |'
2 A. Uh-huh. 2 still going on? :
3 Q. Asthat point was approaching, did you consider 3 A. Idon't know. Idon't know. :
4 redirecting the spending that you could have spent in 4 Q. Did they continue to publish editorials on the issue?
5 broadcast advertising to other means of communication? 5 A. Idon'tknow.
6 A. Whatdo you mean? 6 Q. Did they continue to have peaple send letters to Senators  |;
7 Q. Like instead of spending X number of dolars on TV ads, 7 Kohl and Feingold? i
8 spend it on print ads, billboards, direct mail, other ways 8 A. Idon'tknow.
9 of getting the message out, did you ever consider doing 9 Q. When you found out about the restrictions on — that the
10 that? 10 law has on advertising naming Federal candidates, did you J
11 A. Idon't specifically remember that, no. 11 consider running advertisements on the issue of judicial 7
12 Q. Do youremember anyone tatking about doing that other than | 12 filibuster that did not name Senator Feingold? ‘
13 yourself? 13 A No.
14 A. [Idon'tunderstand what you mean. 14 Q. Why not?
15 Q. My first question was did you consider it, my next 15 A. Wejust — we felt like the call to action was much more
16 question is do you remember anyone that was involved with 16 effective if it directed people towards a specific action
17 the ad campaign mentioning that as a possible approach as 17 that they could take, and because there were only two
18  the law kicked in? 18 senators, it was easy to give people their name and then )
19 A. No, I don't remember that. 19" encourage them to contact their senators, so there was a
20 Q. When the law kicked in and you stopped running your TV and | 20 specific piece of action that people could take after :
21 radio ads, the judicial filibuster campaign of Wisconsin 21 seeing the TV and radio spot, and we felt like that just
22 Right to Lifc was still continuing through press releases 22 made for a much more effective, much more compelling
23 and other media outreach, wasn't it? 23 campaign. :
24 A. Yes. 24 Q. But when your choice was not run it at all orrun it with |
25 Q. And were there any other ways that the campalgn was 25 that change, wouldn't it have helped your chent's cause !
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Page 130 Page 132 |

1 to at least run it with the change even if it was not as 1 may have already heard their senator before, so directing

2 effective as it would have been with the name of Senator 2 them to a specific action they can take right away rather

3 Feingold in the ad? 3 than a nonspecific action that would require several steps

4 A, [don'tknow. 4 on their part.

S Q. Did you consider that possibility? 5 Q. Ifthe goal was to provide them a specific action they can

6 A. No. 6 take right away, why didn't you give contact information

7 Q. Do you remember anyone discussing that possibility? 7 for the senators rather than to your own Web site?

8 A. No. 8 A. Say that again. :

9 Q. Did you consider changing it to say call the Senate and 5 Q. If you wanted to give them a chance to take direct action i
10 include contact information for the Senate switchboard? 10 right away, why didn't you give contact information on the |,
11 A. What was that again? 11 ad for how they could contact the senators rather than ;
12 Q. Did you consider — 12 directing people to the BeFair Web site?
13 MR. BOPP: Sorry. I'm somry if | was 13 A. Ifsjust - the Web site is just much more memorable. -
14 distracting you. 14 That's why we picked BeFair, knowing that people are :
15 BY MR. DEELEY: 15 listening to radio, driving in their car, they don't have
16 Q. Did you consider changing the action that requested to 16 a pen and paper, they're not in a position to write downa |
17 call the Senate and then giving contact information to the 17 phone number, and then knowing that they're watching TV, [}
18 Senate switchboard? 18 which is a very passive medium where people kind of sit |
19 A. No. 13  back and let the medium flow over them. It's not
20 Q. Do you recall anyone discussing that possibility? 20 newspaper where they have it in front of them and they can |:
21 A. No. 21  easily — it's not a magazine ad.
22 Q. While the BeFair.org Web site was up and running, if you |22 1t was just -- the percentage of people that d
23 just typed in that URL BeFair.org, would the main page 23 will see the ad and visit a site we believe is just ‘
24 come up? 24 significantly higher than the number of people that would
25 A. Yes. 25 see an ad and then try to keep track of some long phone "

Page 131 Page 133 |

1 Q And did the main page have contact information for 1 number and then make that call, so we — that was -- that

2 Senators Kohl and Feingold? 2 was a recommendation that we just use a simple, quick,

3 A Yes. 3 memorable dedicated Web site address.

4 Q. Youhave rn some broadcast ads on political issues that 4 Q. And whose recommendation was that? 1t was your ;

5 did not name any office holders. Correct? S recommendation, too? g

€ A. Yes 6 A. 1t was acollective lead team recommendation.

7 Q. And was this judicial filibuster campaign different in 7 Q. Did you test the effect of the ads in any way?

8 some way from those other campaigns where youdidnotname | 8 A. No. |

9 the office holders? 9 Q. There was no followup polling? A
10 A. Yes. 10 A. No, not that I — none that I can remember. :
11 Q. Andhow? 11 Q. Since the ads were run, have you ever discussed the effect
12 A. The ones where we had not named the office holders are 12 that they may have had on the Senate race involving ;
13 more for state level issues, when you have 50, 60, maybe 13 Senator Feingold with anyone? “
14 70 state senators and representatives, and it would — the 14 A. No.
15 sheer impossibility of being able to list that many names 15 Q. Are you aware of anyone involved with the filibuster
16 in a TV spot or radio spot, so in those cases where it's 16 project having conversations about the effect on the
17  just—it's physically impossible, that the next best 17 Senate race?
18  altemative is what we've used, and - and that's been 18 A. No. r
19  providing one number, one memorable number that people can | 19 Q. Do you believe that if the ad— Well, let me back up. Do |/
20  call, and then they have to go through the extra step of 20 you believe that for the amount of time that the ads were [}
21  fipuring out who their elected official is. 21 run, that they did have an impact on Senator Feingold's
22 This is difforcnt in the fact that there were 22 election campaign? :
23 onlytwo elected officials and so it was very easy for 23 A. What do you mean?
24 people to - it was much more memorable and much more 24 Q. Do you think that they affected that race for the Senate }
25 25 in any way? ;
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Page 134 Page 136 |

1 A. No. 1 filibusters. Were you aware of that? i

2 Q. Whynot? 2 A. No, I haven't seen those. '

3 A. I—because they were — to us, all we did was create 3 Q. Were you aware that Senator Feingold's opponents in his

4 spots that addressed an issue, judicial nominee 4 election race were criticizing him on the issue of

5 filibustering, and the tone that we took, you know, put it ] judicial filibusters?

6 in any another quality spot that was very rational, very 6 A. No ;

7 reasonable, and just encouraged people to contact their 7 Q. Assuming that all those things are true, would that change [

8 senator and encourage them to not filibuster. 8 your opinion on whether or not the ad, ifithad beenrun |}

9 To us, it was just -- I — I don't see any — 9 for as long as your client wanted to run it, does that i
10 there was nothing — I don't see anything in that spot 10 change your opinion about whether or not it would have an |;
11  that would — that would have happened — had an effecton | 11 effect on the election? i
12 the actual election. 12 A Ne.
13 Q. Ifthe ads had continued to run for as long as you had 13 Q. Whynot? 5
14 hoped to mm them, do you think then they would havehad | 14 A. You're asking - because -- you're asking about these A
15  aneffect on the election race for the U.S. Senate? 15 ads. Right? .
16 A No. 16 Q. Yes. If, assuming what I'm telling you is true, Senator :
17 Q. Why not? 17 Feingold's opponents are specifically criticizing him in
18 A. Again, for a sitnilar reason that I stated earlier. I 18 their campaign on the issue of filibuster, there's
19 think the — if you look at the tone of those spots, the 19 constant Right to Life criticizing him, using their PAC i
20 language that's used, the way in which the issue is 20 funds on the issue of judicial filibusters, if all that is :
21 treated and the senators are treated, it's a very 21 true, you have not just this ad but a wider market of ‘
22 reasonable spot, it's a respectful spot. It doesn't 22 information about the filibuster issue, and I tie it to ;
23 pertain at all to the politicing. It's just simply a 23 Senator Feingold, then do you think that the ad would have
24  straight-forward message about an issue. 24 had some impact on that Senate election race? E
25 And whether it ran - would have run right 25 A. Again, I can't — I can't look at the ad and the other

Page 135 Page 137

1 before the election or many weeks before the election, 1 activities that you've described that I haven't seen and §

2 there's nothing in what we designed into that, nothing in 2 say with any certainty that would have had an impact. L

3 what we've produced into that, nothing into the desired 3 Again, all I can speak to are the ads that we were ,

4 effect, so I can't see any — I can't see any shred of 4 responsible for creating, and as an advertising person, to :

5 reason why that would have had any kind of bearing on the 5 me, there’s just absolutely nothing in these words, in the

6 actual election itself, 6 way that we address the senators, the way the call to

7 Q. Ifthe ad was changed to have a different tone, still be 7 action, the tone — I don't know if you've watched or

8 run on the issue of judicial filibustering but be less 8 listened to the radio spots the way they were actually

9 reasonable, less respectful, more strident, do you then 9 executed. To me, there's nothing in there that is — i
10 think it would have had -- if it had been nun for as long 10 should be negatively affecting them in an election. To
11 as you had hoped to run the ad, that it then would have 11 me, it's so focused on an issue and a very reasonable,
12 had an effect on that Senate race? 12 respectful call to action, I don't see that having that
13 A. Idon'tknow. 13 effect even in that environment.
14 Q. Were you aware that Wisconsin Right to Life wasnotonly |14 Q. Do you have an understanding as to how much it would have |
15 conducting this judicial filibuster campaign but also 15  cost to continue to run the ads had the court decision
16 spending money on that election race, specifically to 16  been favorable to Wisconsin Right to Life?
17 defeat Senator Feingold? 17 A. Whatdo you mean cost? a‘
18 A. No, I didn't. 18 Q. How much to continue-- They had hoped to continue nmning i
19 Q. Did you know that Wisconsin Right to Life was specificatly | 19 the ads if they got an exemption. If that had happened, .
20 criticizing Senator Feingold on the issue of judicial 20  had you done any planning for figuring out how much it ;
21 filibusters? 21 would cost to i these ads during that timeframe? i
22 A. What do you mcan? 22 A, Ves i
23 Q. Inits campaign ads run and paid for with its PAC finding, | 23 Q. Andhow much would it have cost to keep running —torun |
24 it was criticizing him - taking a position on his 24 them at whatever level you had planned at? How much was :
25 election and criticizing him on the issue of judicial 25 it going to cost?
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Page 138 Page 140
1 A. I don't remember a specific dollar amount. 1 A. Idon't know. It's hard to give certain answers to, you
2 Q. Do you remember a ballpark figure? 2 know, a hypothetical, speculative question. It's —
3 A No k! again, if you're asking me for a professional
4 Q. Wasitsimijlar to what it had been costing them when they 4 recommendation, that can only be based on real facts, so
5 were running the ads? 5 to say a hypothetical situation with one piece of
6 A. Idon't remember that. [ evidence, it's just very difficult to give a good — good
7 Q. Soitcould have been higher, it could have been lower, 7 professional counse! on that.
8 you just don't remember? 8 Q. Can you think of any reasons why you would still recommend |
9 A. Right 9 numning the ads without rendering sort of your ultimate .
10 Q. And do you have an understanding as to whether Wisconsin 10  decision? Can you think of reasons why there would still
11 Right to Life had money available to run the ads had the 11 be the reason to run the ads under those circumstances?
12 court given them position to? 12 A, [fthe client asked you to.
13 A [don't know. 13 Q. That's true with anything. Can you think of anything
14 Q. Do you have any knowledge regarding how Wisconsin Rightto | 14 else?
15 Life raised the money that was used to pay for the 15 A. That's probably the best one.
16 advertising that you were responsible for? 16 MR. DEELEY: Let's mark for identification
17 A. Yes. 17 Exhibit Number 20,
18 Q. Andwhat is your understanding about that fundraising? 18 {Deposition Exhibit Number 20 was marked.)
19 A. Iknew that they were doing some donor development but 19 BY MR. DEELEY:
20 that was as much as I knew. [ knew that they were trying 20 Q. For the record, Exhibit 20 has a Bates Number LEA-01-20.
21 to raise money, but that was the extent of it. Qur focus 21 Are you familiar with what's been marked as Exhibit 20?
22 was on the campaign. 22 A. Yes.
23 Q. And how did you know that? 23 Q. Whatisit?
24 A, It was just part of the general conversation during an 24 A. It's a concept for a 30-second TV spot, a storyboard.
25  initial meeting. 25 Q. Andwas an ad similar to this concept run?
Page 139 Page 141
1 Q. Did you have any contact with any of the campaigns of 1 A. Whatdo you mean similar?
2 Senator Feingold's opponents in 20047 2 Q. Basically with — with some modifications, was an ad like |’
3 A. No. 3 this ever nin with or without some modifications? :
4 Q. Did you have any contact with the candidates that were 4 A, [don't think — I don't understand.
5 running against him in 2004? 5 Q. Like using this exact concept, was an ad — was this ad Z
6§ A. No. 6 everrun?
7 MR. DEELEY: Id like to mark for identification 7 A No.
8 Exhibit Number 19. 8 Q. Were you involved in the decision whether to run this ad? |:
9 (Deposition Exhibit Number 19 was marked.) 9 A. Yes. !
10 BY MR. DEELEY: 10 Q. Andwhy wasn't it run?
11 Q. Please review it. Let me know when you're done. Areyou | 11 A, Because we felt the concept in Exhibit 14 was just — was
12 familiar with what's been marked as Exhibit 19? 12 more clear and more compelling.
13 A. No. 13 Q. And Exhibit 14, which page? .
14 Q. Do you have -- do you know whose handwriting it is? 14 A, Exhibit C.
15 A. No,ldon't. 15 MR. DEELEY: Exhibit C? Okay. I'd like to 6
16 Q. IfSenators Feingold and Kohl had both announced in mid |16 mark for identification Exhibit 21. :
17 July that they were no Ionger going to vote for any 17 {Deposition Exhibit Number 21 was marked.) ’
18 filibusters of judicial nominees, wonld you still have 18 MR. DEELEY: Please review it and let me know |
15  advocated doing the advertising? 19  when you're done. ¢
20 A. Idon'tknow. 20 (Brief conference off the record.)
21 Q. Would there still be a reason to? 21 BYMR. DEELEY: ¥
22 A. Saythe question again. 22 Q. Are you familiar with what's been marked as Exhibit 212 |:
23 Q. Wouid there still be a reason to run the advertising if 23 A. No i
24 they had announced that they were not going to vote for 24 Q. You've never seen a document like this? ¢
25 filibusters anymore? 25 A. Not this specific document, no. !
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Page 142 Page 144 |;
1 Q. Have you seen documents very similar to it? 1 A, Ican't remember. ’
2 A. No. 2 MR. DEELEY: I'd like to mark for identification |,
3 Q. Have you seen documents that resemble portions of this? | 3 Exhibit 23. . .
4 A. Yes. 4 (Deposition Exhibit Number 23 was marked.)
5 Q. Where have you seen that? 5 BY MR DEELEY:
6 A. What— 6 Q. Can youreview it? Are you familiar with Exhibit 23?
7 Q. Where are you familiar with documents that resemble 7 A Yes. :
8 portions of this? 8 Q. Whatis it?
9 A. Idon't know what you mean. 9 A. It's avariety of media planning and buying documents. |
10 Q. Yousaid you're familiar with documents that are similar |10 Q. And do you believe that these reflect the actual ad buys? |
11 to portions of this document, is that correct? 11 A. Idon't know.
12 A. Yes. 12 Q. Withrespect to any of the pages in here, do you believe |/
13 Q. And what were the documents that you're actually familiar | 13 that they reflect the final ad buys?
14  with? Whatare those documents? 14 A. It's —I couldn't say what the final one was.
15 A. Idon't—I don't remember specifically, but some of this 15 Q. Okay. On the first page which, for the record, is
16 ~ some of this information looks similar to campaign 16 HM-01-416, it says at the top lefi-hand comer: "Final
17 information that I saw. 17 8-18-04." Is it likely that the plan changed very much :
18 Q. What campaign information? 18 after August 18th?
19 A. Again, there's not a specific document that I remember, 19 A. Idon'tknow. We a lot of times write the word final and
20 but elements of this do look familiar, but this specific 20 then there's a different final and a different final, you
21 document in this form, I'm not — I'm not familiar with 21 know, final, final, final, final.
22 it. 22 Q. Inoticed that.
23 Q. And the portions that -- the documents that resemble 23 A. Being the word final isn't a cue to me right away that X
24 portions of this, what were those? Were they — was it 24 this was the actual document that defines the final amount |:
25 Wisconsin Right to Life campaign materials, were they 25 of money that was spent.
Page 143 Page 145 [f
1 something that someone else in your office drafted, were | 1 Q. Yeah, I'm not actually asking about the final. I'm asking <
2 they something that Straightline drafted? Where are you | 2 more about the date. ’
3 recalling the similar documents from? 3 A. The dates? :
4 A. I can't remember some things specifically, so I should 4 Q. Ifit's dated August 18th, is it likely that it changed :
5 probably say I'm not familiar with the document. 5 that late in the ad volume?
6 ME. DEELEY: Okay. Let's mark for 6 A. Probably - orno, I guess not. If the date that is ’
7 identification Exhibit 22, 7 stamped on here is after the date of the weeks itself, it
8 (Deposition Exhibit Number 22 was marked.) 8  would be more likely that this is the media that was !
5 BY MR. DEELEY: s actallyplaced.
10 Q. Please review that, Are you familiar with it? 10 Q. Okay. Did you have any discussions with Wisconsin Right f
11 A. Yes. 11  toLife about resuming the campaign afler Senator E
12 Q. Whatisit? 12 Feingold's election? A
13 A. It'san overview of the media dollars that were actually |13 A. No. |
14 spent. 14 Q. Are youaware of anyone having conversations about doing F
15 Q. Andwas this the - 15  that? ¢
16 A. Itakethat back. I think that was incorrect. It looks 16 A. No.
17 like -- looking at it closer, in looking at the weeks, it 17 Q. And does that include as late as Spring of 2005, are you
18 appears that it was a proposed spending by week andby |18 still not aware of any conversations about resuming the :
19 market. 19  campaign? ]
20 Q. And--so are you familiar with ways that the actual 20 A. No. i
21 spending -- are you familiar with ways that the actual 21 Q. You're not aware of any conversations to that effect? d
22 spending was different from this plan? 22 A. Correct. Lr,
23 A. Not specifically. 23 Q. Did you consider suggesting it to them, that they resume [
24 Q. Is your best guess that the actual spending was fairly 24 the campaign? :
similar to this?

25
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Page 146 Page 148
1 Q. Areyou familiar with how the judicial filibuster issue 1 BY MR. DEELEY: '
2 developed in the Spring of 2005? 2 Q. Backon the record. Do you remember what you were
3 A No 3 saying?
4 Q. Doyou recall the Senate threatening to take the 4 A, Yes. The first question I remember you asking on the
5 constitutional or nuclear option, depending on which side 5 issue was do you remember what happened in the Spring of
6 of the issue you were on, and the so-called "Gang of 14" 6 '05 on the judicial filibustering.
7 senators reaching a compromise that averted a showdown? | 7 Q. Yes. 3
8 A. Yes 8 A. Ididn't - I didn't remember that that was the specific :
9 Q. Was the country paying a lot of attention to the issue at 9 -- 1 didn't remember the specific season and the specific :
10 thattime? 10  --soldidn't want to commit to that and not be !
11 A. Idon'tknow. 11 truthful. {
12 Q. Assuming the country was paying aitention, a lot of 12 You've clarified that later, and so once I :
i3 attention to the issue at that time, would it have made 13 didn't have to make a commitment to the exact season that
14 sense for Wisconsin Right to Life to resurrect its 14 that took place in, I'm giving you my general recollection
15 campaign at that time? 15 of that, which is that it was an issue that became -- that
16 A. Idon'tknow. 16 heated up, was addressed, was resolved, and then very much |
17 Q. Based on the reasons why Wisconsin Right to Life 17 went back down in terms of how prevalent of an issue that
18 purportedly wanted to run the ads in August of '04, if 18 was, and that in terms of how issues typically go, it ‘
19 those were because people were allegedly paying attention | 19 seemed like that was a fairly short cycle that happened "
20 to the issue, wouldn't that also hold true that people 20 then. That's my recollection.
21 would have been paying attention to the issue in the 21 Q. Okay. Do you have an understanding as to whether
22 Spring of 2005? 22 Wisconsin Right to Life ever restarted its judicial
23 A. Itcould be. My — my recollection of the situation that 23 filibuster advertising?
24  you're describing was that it became an issue, very 24 A. Not that I know of. :
25 quickly it heated up, and then there was an agreement, and | 25 MR. DEELEY: I'd like to mark for identification ,
Page 147 Page 149
1 then it really — it became an issue with much less focus, 1 Exhibit 24.
2 and that that whole scenario happened relatively quickly. | 2 (Deposition Exhibit Number 24 was marked.)
3 And so when you ask about a campaign, there's a lot of 3 BY MR. DEELEY: ‘
4 factors in how much time it takes to put together a 4 Q. Pleasereview that. Are you familiar with what's been :
5 campaign, getting it on air, how expensive, and there'sso | 5 marked as Exhibit 24? i
6 many factors that go into that. It was justa —~itwasa 6 A. Yes. ;
7 different situation, but it did come up again, but the 7 Q. And what is that? é
8 issue seemed to be — seemed like it was addressed and 8 A It'saletter that I wrote to Barbara Lyons.
9 then it went back to being a much less prominent issuein | 9 Q. And approximately when was this letter written?
10 a fairly short period of time. 10 A. Earlier this year sometime. It may have been at the end Li
11 Q. But your recollection of that time period is a little 11 of 2005. :
12 fuzzy, is that correct, about the events that transpired 12 Q. And does this refresh your recollection about whether |
13 in the Senate in the Spring of 2005? 13 Wisconsin Right to Life restarted its filibuster i
14 A What do you mean? 14  advertising? ﬂ
15 Q. When I first asked you about it, you didn't really 15 A. Yes. 3
16 remember, and then when I mentioned a few events, you |16 Q. And what is your understanding on that issue? u»
17 remembered a lot of detail about the issue developing 17 A. This — this letter, as the case progressed, once in a E
18 really quickly, and I'm just trying to — I guess I'm 18 while Wisconsin Right to Life would get some attention A
19 trying to figure out how — how solid you are in those 19 from a media outlet that would be interested in covering :
20 beliefs or whether you're sort of a little bit fuzzy on 20 the case and covering the story, and so from time to time :
21 the details of what happened in the Spring of '05. 21 Barbara would call or have people call me directly and ask  |;
22 A Well, the first question on the topic that I remember you | 22 that we send the campaign materials so that they could put ]
23 asking about is do you remember what happened in the | 23 together editorial journalistic stories on the issue on
24  Spring of '05 on the issue. 24 the case and the campaign. This— Yezh.
25 25 Q. And doyou have an understanding as to why you delivered |:

{Whereupon there was a brief interruption.)
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Page 150 Page 152 |
1 the 30-second TV spot to a public TV station? 1 {Deposition concluded at 4:40 p.m.)
2 A Yes. 2
3 Q. Why was that? 3
4 A Because there was somebody there that was interested in | 4
5 running a story and that was, you know, part of our 5
6 telling our story was having the TV spot. 6
7 Q. So to the best of your knowledge, your firm was not 7
8 involved in assisting Wisconsin Right to Life in running 8
9 any filibuster advertising after 2004? 9
10 A. That's correct. 10
11 MR. DEELEY: Ineed abreak. I'll make it fast 11
12 unless you guys are also going to need a break. 12
13 MR. BOPP: Unless what? 13
14 MR. DEELEY: Unless you also are going toneeda | 14
15  break? No? Okay. 15 ’
16 (Brief recess was taken from 4:30 p.m. to 4:35 16
17 pm.) 17
18 MR. DEELEY: Back on the record. I do want to 18
19  note for the record again, in case it wasn't clear before, 19

20 that I have a substantial number of questions that I think | 20 ;
21  we can stipulate Mr. Bopp would instruct his clientnotto | 21 :
22 answer because they relate to the campaign finance phase | 22
23 of the project that he did for Wisconsin Right to Life. I 23
24 think we can stipulate that I would have asked thoseand |24

25 you would have instructed him not to answer. 25 :
Page 151 Page 153 |
1 MR. BOPP: I would have objected and instructed 1 STATE OF MICHIGAN ) :
2 himnot to answer. 2 ) ss :
3 MR. DEELEY: And with that clarification for the 3 COUNTY OFKENT ) :
4 record, I have no further questions, and I have not talked 4 )
5 to Brent about thatbut I don't think he does either. Is > L, DAWN M. HOU_GHTON’ C.5.R. #3071, a Cettified
. 6 Shorthand Reporter in and for the County of Kent, State :
6 thatright, Brent? 7 of Michigan, do hereby certify: 3
7 MR. BICKLEY: Thats correct. 8  Thatsaid deposition was taken before me at the time
8 EXAMINATION 9 and place set forth and was taken down by me in k
9 BY MR. BOPP: 10  shorthand and thereafter reduced to computerized
10 Q. Okay. Thank you. I have two questions. The phrase: 11 transcription under my direction and supervision, and I .
11 Quote - Right before an election — end of quote, was 12 hereby centify the foregoing deposition is a full, true B
12 used in several of the questions. What did you understand |13  and correct transcript of my shorthand notes so taken,
13 that phrase to mean? 14 I further certify that [ am neither counse! for nor i
14 A. Two to three weeks before the election. 15  related to any party to said action nor in any way :;
15 Q. There was also a phrase: Quote — Political 16  interested in the outcome thereof, [+
16  advertising — end of quote, that was used in several 17 IN WITNESS WHERECF, I'have hereunto subscribed my name ;f
17  questions that you answered. What did you understand that ig this 15th day of June, 2006. I
18 phrase to mean? 20 |
19 A. Advertising that pertains to issues or causes or a1
20  candidates, just a broad definition of a number of Dawn M. Houghton :
21 different types of advertising. 23 Notary Public, in and for the County
22 MR_ BROPP: T have nn further questions. of Kent, State of Michigan .
23 MR. DEELEY: Okay. 23 My commissicn expires: 7-17-11.
24 MR. BOPP: Thank you very much. We would like |24 :
25 signature. 25 {
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC.,

Plaintiff, No. 1:04cv01260 (DBS, RWR, RIL)

(Three-Judge Court)

FEC EXHIBIT 6
FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
Washington, DC 20463

Defendant.

and

SEN. JOHN MCCAIN, et. al.,
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Intervenor-Defendants.

DEFENDANT FEDERAL ELECTION COMMISSION’S EXHIBIT 6
SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT
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CERTHEER copy ]

IN THE UNITED STATES DISTRICT COURT §
FOR THE DISTRICT OF COLORADO
Civil Action No. D.D.C. 04-1260 :
:

TELEPHONIC DEPOSITION OF JUNE WEISS
June 12, 2006 %
%

WISCONSIN RIGHT TO LIFE, INC., :
Plaintiff, §
: :

FEDERAL ELECTION COMMISSION, and E
SENATOR JOHN MCCAIN, et al., g
Defendants. %
APPEARANCES E

For the Intervenor DAVID O'NEIL, ESQ. g
Defendants - 399 Park Avenue :
Telephonically: New York, New York 10022 %
For the Defendant STEVE N. HAJJAR, ESQ. %
Federal Election KEVIN DEELEY, ESQ.
Commission: Federal Election Commission :
999 E Street, N.W. :

Washington D.C. 20463 :

For the Witness: JAMES BOPP, ESQ. :
Bopp, Coleson & Bostrom :

1 South Sixth Street :

Terre Haute, Indiana 47807 §
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Javernick & Stenstrom, LLC

3131 Soﬁth Vanghn Way, Suite 224, Aurora, Colorado 80014 (720) 449-0329 FAX (720) 449-0334
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Telephonic deposition of JUNE WEISS, the
Witness herein, called by the Defendant Federal Election
Commission in the above-entitled matter on Monday, the
12th day of June, 2006, commencing at the hour of
9:01 a.m., at 3131 South Vaughn Way, Suite 224, Aurora,
Coloradeo, before Kimberly Smith, Professional Shorthand
Reporter and Notary Public in and for the State of
Coloradeo, pursuant to Notice and the Federal Rules of

Civil Procedure.

I NDEZX
Page Number
Examination by Mr. Hajljar 3
EXHIBITS
Exhibit Number Initial Reference

1 Corporate Contributions to General o 32
Fund, 1/1/04 through 12/31/04

2 Subpoena 35
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3 (Pages 3 to 6)

3 5
1 PROCEEDINGS 1 question before you answer, even if you know the answer
2 JUNE WEISS, 2 beforeI have finished.
3 the Witness herein, having been first duly swomn, was 3 If you need a break at any time, please let me
4  examined and testified on her oath as follows: 4  know, and we can cerlainly take one. Ionly ask that you |:
5 EXAMINATION 5 do not request a break while a question is pending or ;
6 BY MR.HAJIAR: 6 while I am asking you about a specific document. Do you :
7 Q Good moming, Ms. Weiss. 7 have any questions for me before we begin?
8 A Good moming. 8 A No.
S Q My name is Steve Hajjar. I'm an attomey with 9 Q Did you do anything to prepare for today’s
10 the Federal Election Commission. And joining me today is | 10  deposition?
11 Kevin Decley, who is also an attorney with the FEC, and, | 11 A No.
12 by phone, joining us is David ONeil, who represents the 12 Q Did you speak with anyone about today's
13  intervenor defendants in this case. Are you represented 13 deposition? :
14 by counsel today? 14 A Yes. %
15 MR. ONEIL: If you could speak up, please, i5 Q And who did you discuss that with? ;
16 Steve, that would be great. 16 A My attorney.
17 MR. HAJJAR: Sure. Absolutely. 17 Q  Are you familiar with this particular case?
18 Q (By Mr. Hajjar} Are you represented by 18 A Yes
19 counsel today? 19 Q What is your present home address? 5
20 A lam. 20 A 2800 South University Boulevard, No. 153, f
21 MR. HAJJAR: And could counsel please identify |21 Denver, 80210. :
22 himself. 22 Q And where do you work?
23 MR. BOFPP: James Bopp. 23 A TI'm self-cmployed. 1work at home. :
24 Q (By Mr. Hajjar) Have you ever been deposed 24 Q What is the name of your company? :
25 before? 25 A CDG Services.
%
4 6
1 A Yes 1 Q And your title? ‘
2 Q And when was that? 2 A Notitle
3 A Nineteen - no. Idon't know. I don't 3 Q What are your responsibilities for CDG :
4 remember the date. 4 Services?
5 Q Okay. And what case was it related to? 5 A To reise money for our clients. 4
6 A Newt Gingrich. 6 Q Anything else other than that? :
7 Q And, generally, what were the nature or facts 7 A No. ;
8 of the case? 8 Q For whom did you work prior to CDG? ;
9 A Idon't know. Idon't remember. Ijust dont 9 A GOPAC. i
10 remember. It's been too long ago. 10 Q How long were you with GOPAC? H
11 Q Okay. Justto place the rules here on the 11 A 1think eight years.
12 record, I will ask a serics of questions, and the court 12 Q And what were your responsibilities with g
13  reporter will take down my questions and your angwers. 13 GOPAC? %
14  So it's important that you answer verbally, not with nods 14 A 1was their financier. ¢
15 or gestures. Do you understand that? 15 Q How long ago did you - is it correct for me >
16 A Iunderstand. 16 to say that you founded CDG? :
17 Q Ifyou do not understand a question, please 17 A Yes.
18 el me so that [ can restate the question. If you do 18 Q And how long ago was that that you founded
19 not hear a question, please tell me so that we can have 19 CDG?
20 the court reporter read the question again. When you 20 A 1993
21 ancwer a questinn, T will assume that you have heard and 21 Q  What kinds of things does CDG do? E
22 understood the question, Okay? 22 A It raises money for clients. d
23 A (The witness nodded.) 23 Q Does it do anything other than fund-raise?
24 Q Since the court reporter can only take down 24 A No. c
25 one person’s words at & time, please let me finish my 25 Q And does CDG have any employees other than %
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1 you? 1 A Yes,
2 A No. 2 Q Has CDG done any nonpolitical fund-raising?
3 Q Does CDG have any other name that it does | 3 A Yes
4 business as, any other sort of corporate aliases? 4 Q And what would that involve? s
5 A No. 5 A Fund-raising for nonprofits, charitable 4
6 Q No? 6 ventures.
7 A No. 7 Q What percentage of CDG's fund-raising has been [
8 Q Whal kind of entities retains CDG's services, | 8 devoted to nonpolitical fund-raising, if you could give
9 fund-raising services? 9 me an estimate? %
10 A Candidates and cause groups, primarily. 10 A Ican't. Idon't know the answer to that.
il Q How many candidates are clients of CDG 11 Q Have you ever raised money for any parties
12 presently? 12 other than Republicans or Democrats? E
13 A Nome 13 A No. :
14 Q Have you ever raised the funds for Democratic| 14 Q Or any candidates other than Republican :
15 candidates? 15 candidates?
16 A No. 16 A No. ;
17 Q What percentage of CDG's work is devoted to | 17 Q How do you typically go about raising funds 'E'
18 fund-raising for candidates? 18 foraclient?
19 A None right now. 19 A Either by writing letters, making phone calls, F
20 Q In the past, could you give me an estimate? 20 working with donors, who also —~ who are in the process
21 A 40 pereent, 30 percent. 21 of raising funds as well. That, generally speaking, is
22 Q Has CDG ever raised money for political 22 whatitis.
23 parties — I should say — let me restate it - for a 23 Q Any other ways?
24 political party committee? 24 A No.
25 A Yes. 25 Q When you said "working with donors," what were
8 10f
1 Q And which party commitiees were those? 1 you referring to?
2 A We're crossing over into what I did. 2 A Ifthere is a donor to a cause who is
3 {A discussion was held off the record between 3 committed to that cause and who wants to help that cause, [
4 the witness and Mr. Bopp.) 4 I work with them and help them raise money, raise money
5 A Can you repeat the question? 5 through that donor.
6 Q Sure. 6 Q Does CDG ever get input — or I should say, do ‘-
7 MR. HAJJAR: Could the court reporter please 7 you ~am I comrect in saying -- refeming to you as CDG?  E
8 read back the question. 8 A Uh-huh.
9 (The reporter read page 7, line 22 through 9 Q Does —do you ever get input from the client
10 line24.) 10 on who to — who to solicit for funds?
11 A Define political party comrnittee. 11 A Yes.
12 Q (By Mr. Hajjar) Il withdraw the question 12 Q And how frequently is that?
13 and try to reword it so you understand it better. 13 A Very.
14 A Okay. 14 Q And what kind of input do you get?
15 Q Have you ever raised money for the Republican | 15 A Well, if they are familiar with a group or a
16 Nationa]l Committee? 16 person who has an interest in their specific issue or
17 A No. 17 cause, they would tell you that and make that part of 1
18 Q For the Republican National — Republican 18 your process. :
19 Congressional Campaign Committee? 19 Q Do you develop lists of pecple to contact --
20 A No. 20 A Yes.
21 Q And for the Republican Senatorial Campaign 21 Q - when you're fund-raising?
22 Comrmittee? 22 A Yes. :
23 A No. 23 Q Do some clients actually provide you with |
24 Q In the past, have you raised funds for 24 lists of individuals or entitics to contact? t
25 Republican candidates? 25 A Yes
'
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1 Q When did you first hear of the organization 1 Q And who was Barbara Lyons?
2 known as — what's called Right to Life? 2 A Executive director of Wisconsin Right fo Life.
3 A 2004, 3 Twithdaw. Idon't know what her title is.
4 Q In what context did that happen, did you first 4 Q Do you recall when you first spoke with
5 hear of them? 5 Ms. Lyons?
6 A A friend contacted me about a project that 6 A No.
7 they were working on. 7 Q And you don't recall if she contacted you or
8 Q Can you tell me who that friend is? 8 if you contacted her?
5 A No. 5 A No.
10 Q Is it that you don't remember? 10 Q What was the substance of the discussion you
11 A No. Iremember, 11 had with Barb Lyons in 20047 Let's say the first
12 Q Okay. And you just are choosing not to name 12 discussion, what was the substance of that? What did you
13 that friend? 13 discuss?
14 MR. BOPP: The person is a donor to the cause | 14 A The scope of the project.
15 Right to Life and the donors, and I advised her, are 15 Q And what did she tell you about the scope of
16 confidential, and so we object to her disclosing any 16 the project?
17 donors, the identity of any donors, and instruct hernot | 17 A The scope — we specifically dealt with just
18 to answer. 18 how much money they needed to raise in order to launch a
19 Q (By Mr. Hajjar) Okay. So you're refusing to 19 campaign.
20 answer that question on the advice of counsel? 20 Q Did she tell you that she needed a certain
21 A Correct. 21 amount of money for this project?
22 Q Okay. When did you first work with Wisconsin | 22 A Yes
23 Right to Life? 23 Q And what was that amount?
24 A Summer of 2004. Ican't be more specific than | 24 A (Inaudible))
25 that. 25 Q Could you please answer the question,
12 14
1 Q And what did that work involve? 1 THE REPORTER: Wheat was that answer? Sorry.
2 A Reising funds for cause, for project. 2 THE WITNESS: 1was being facetious. In the
3 Q And what was that project? 3 range of 450 to 550, 450 to 550,000.
4 A It was a media campaign with regard to dealing | 4 Q (By Mr. Hajjar) Approximately how many
5 with the issue of filibustering. 5 discussions did you have with Barb Lyons in 20047
6 Q Now, may I say WRTL? When I say that, you 6 A Maybe one or two more.
7 understand I'm referring to Wisconsin Right to Life? 7 Q All these discussions took place over the
8 A Uh-huh. 8 phone?
9 Q 3o you didn't do any fund-raising for WRTL 5 A Uh-huh. Yes.
10 prior to 2004, correct? 10 Q Did she indicate to you for what purpose WRTL
11 A That's correct. 11 planned to run the ad campaign?
12 Q After this friend contacted you about raising 12 A Yes.
13 funds for this -- what you describe as media campaign, |13 Q And what did she tell you?
14  who did you speak with next about this project? 14 A Tt was as1described earlier, a media
15 A Tdon't —I don't remember. 15 campaign to deal with the issue of filibustering,
16 Q When did you — when were you first — were 16 Q Did she say anything else about the issue of
17 you then contacted by someone from Wisconsin Right to | 17  filibustering?
18 Life, or did you contact Wisconsin Right to Life after 18 A No.
19 speaking to this friend? 19 Q Did she mention any candidates?
20 A Idon't remember. One or the other. 20 A No.
21 Q Whn from Wisconsin Right to Life have you — | 21 Q Did she tell you where these ads were going to
22 did you speak with in 20047 22 berun?
23 A  Barb Lyons. 23 A No.
24 Q Anyone else? 24 Q Did she mention that it's possible that her
25 A Huh-uh. 25 media campaign could end up in court?
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1 A 1don't remember that, 1 Q Did that friend provide you with the names of :
2 Q Did Senator Feingold's name specifically come 2 any contacts that you should speak with about
3 upin any discussions with anyone? I should say, with 3 contributing to WRTL? :
4 Barbara Lyons. 4 A No.
5 A Specific to Senator Feingold or to the 5 Q Did that friend provide any other input in
6 McCain/Feingold account? 6 terms of how you might go about raising funds for WRTL?
7 Q Well, ler’s start with Senator Feingold, 7 A No. i
8 specifically. 8 Q Okay. How did you decide who to ask for funds F-g
9 A No. 9 for Wisconsin Right to Life?
10 Q Did she describe the media ads that they were 10 A T'would have targeted people who shared their <
11 planning on running? 11 philosophy, their -- their values. E
12 A No. 12 Q And what are those values? 3
13 Q What did she say about McCain/Feingold? 13 A Well, primarily right 1o life, I would assume. k
14 A [don't remember. 14 Q Did anyone with Wisconsin Right to Life 3
15 Q Just one moment, please. Did — the friends 15 provide you mput on who to contact? c
16 wheo contacted you initially about raising funds for this 16 A No. E,‘
17 project, did they tell you why WRTL needed to raise these | 17 Q Did anyone with WRTL otkerwise provide you c
18 funds? 18 with any suggestions of how you might go about raising
19 A Yes 19 funds? 5
20 Q And what did they tell you? 20 A No. :
21 A The same thing, to do a media campaign on the 21 Q Other than your friend or people associated
22  issue of filibustering. 22 with -1 should say, other than — other than Barb Lyons
23 Q Did that friend mention the substance of the 23  and your friend, did anyone outside of that give you E:-
24 media campaign — 24  input on who to contact to raise money for WRTL? ;
25 A No. 25 A Ne
16 18
1 Q - beyond that? 1 Q How did you go about contacting people to ask j
2 A No. 2 for funds for Wisconsin Right 1o Life?
3 Q Did that friend mention the possibility that 3 A Either by writing a letter or making a phone
4 this case = or that the media campaign might end up the 4 call
5 subject of a court case? 5 Q Was it the same letter that you sent to each :
6 A No. 6 one of these individuals, or did the letter vary :
7 Q Isit your understanding that this donor had 7 depending on — E
8 contributed money to any of Senator Feingold's opponents? | 8 A They would vary. ’f'
9 A Idon't know the answer to that 9 Q How would they vary?
10 Q Is it your understanding that this friend had 10 A Depending on who the person was to whom I was E;
11 contributed money to the Republican party? 11  writing. )
12 A Yes. 12 Q Can you give me some examples of how it might [
13 Q Isit your understanding that this friend was 13  vary depending on who the recipient of the letter was?
14 involved in any way with any of the campaigns of Senator | 14 A Tt would depend on the personal knowledge I :
15 TFeingold's opponents? 15 had of them. 3
16 A Idontknow. 16 Q Sowould it be fair to say you tailored it
17 Q During the course of your fund-raising for 17 depending on what their values were?
18 Wisconsin Right to Life, did you provide WRTL with 18 A Correct.
19 updates about how fund-raising was going? 19 Q Or their pelitical philosophy? i
20 A Yes. 20 A Correct.
21 Q Andwhn did you speak with? 21 Q How about the phone calls you made? Did those
22 A Primarly with the donor, with my friend. 22 varyas well -
23 Q And whatinformation did you provide that 23 A Sure.
24 friend? 24 Q —in terms of the substance? :
25 A Status of the fund-raising. 25 A Yes
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1 Q Did you read off a script that you had 1 about giving funds to WRTL?
2 prepared when you called these donors? 2 A Define that for me, "nonprofit corporation.” {
3 A No. 3 Q How would you define nonprofit corporation? :
4 Q Orlshould say, prospective donors, 4 A Tdon'tknow. That's why Fm asking you.
5 A No. 5 Q Iflrefer to a corporation that is — that is
6 Q What soris of things did you say on these 6 organized under 501(cX3) or (4) of the IRS code.
7  phone calls to prospective donors? 7 A Yes,Ido.
8 A Tdon'tknow. [ mean, it would depend upon B Q Approximately how many nonprofit corporetions ;
9 how well I knew them. It would depend on what I knew 9 did you contact? E
10 about them. But it would be a description of a — that 10 A Four or five.
11  media campaign. 11 Q And who did you contact?
12 Q And- 12 A Tmsomy? ]
13 A Tryto gauge their level of interest in such a 13 Q And who did you contact? i
14 campaign. 14 A Tdon't remember, but I would have contacted >
15 Q How would you describe that media campaignto | 15 foundations. ;
16 them? ) 16 Q And you can' recall the identity of any of t
17 A Tt's been two years. 1don't remember what I 17 these foundations? :
18 said to them. 18 A No. :
19 Q Did you identify the organization 1o which the 19 Q Do you know where these foundations were §
20 funds would be going? 20 based?
21 A Yes. 2] A Tdon't remember which ones I would have "
22 Q And did you describe the substance of what 22 contacted, soI can't fell you where they were based.
23 these ads might say? 23 Q Did you approach any 527 organizations? And :
24 A Tdon't remember what I said about that at 24 do you understand what I said — when I'm referring to :
25 all 25 whenIsaya527?
20 22|
1 Q Just onc moment, ptease. 1 A Tdo. Andno.
2 A  Yeah. 2 Q So you didn't approach any of them about it?
3 Q Did you approach any individuals that were not 3 A No.
4 members of WRTL about contributing to this media 4 Q And any other organizations under -- organized |
5 campaign? 5 other than under 501(c)3) or (c)X4) of the Internal :
6 A Yes 6 Revenue code? :
7 Q Approximately how many? 7 A No. f»_
8 A Onehundred. 8 Q In total, approximately how many individuals [
9 Q Approximately how many letters did you write 9 did you contact about giving fimds to WRTL? :
10 on behalf of that media campaign, to raise funds for it? 10 A By wnting and calling, is that the question? ;
11 A Fifty. 11 Q Yes.
12 Q And approximately how many phone calls did you |12 A Probably 100 f
13 make? 13 Q When did you start contacting prospective ;
14 A Alot. Idon't know a number, but a lot. 14  donors about making centributions to WRTL? ‘
15 Q More than 1007 15 A Summer of 2004. :
16 A No. 16 Q When did you stop contacting prospective
17 Q Did you approach any corporations about giving 17 donors about making contributions to WRTL? ‘
18 funds to WRTL? 18 A November of 2004.
19 A No. 19 Q Why did you stop then? E
20 Q Just another moment, please, Did you approach 20 A The project was at an end, at least from my ?
21 any individuale ahnnt giving maney in WRTT. on the 21 pumoses. }
22 understanding that they might be contributing corporate 22 Q Did someone from WRTL inform you that the
23 funds? 23 project had finished?
24 A No 24 A No. :
25 Q Did you approach any nonprofit corporations 25 Q How, then, did you know that the project had :
b R e o o o b b R ot o u,:,"‘}
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1 concluded? 1 MR. DEELEY: Sure. i
2 A [ had finished doing what I was asked to do. 2 MR. BOPP: 1don't know that we need to take a i
3 Q Which was? 3 break.
4 A, Which was to raise funds for WRTL. 4 THE WITNESS: 1 would probably like to take a
5 Q Was it that you hit your fund-raising goal? 5 break.
6 A No. 6 (A recess was taken from 9:37 a.m. until
7 Q During the course of your conversations with 7 9:38am.)
8 WRTL in 2004, did they indicate to you when would be the 8 Q (ByMr. Hajjar) Your friend who contacted you
9 proper timeto stop raising funds? 9  about raising funds for WRTL, did you have an
10 A No. 10 understanding as to whether that friend had ever given
11 Q When you contacted prospective donors about 11  money to Democratic candidates?
12 contributing to WRTL, did you explain to them why it 12 A No. 4
13 would be beneficial for them to contribute to WRTL? 13 Q Did you ever receive any suggestions from WRTL
14 A Yes, 14 about what to say to potential contributors to convince
15 Q And what did you tell them? 15 them to give?
16 A 1t would be in the interest of good 16 A No. :
17 govemnment. 17 Q When you contacted persons to ask for money
18 Q And what do you mean? 18 for WRTL, did you typically ask for specific amounts? ;
19 A In the interest of good government. 19 A No. ;
20 Q What do you mean by that? 20 Q Did you ask them to give as much as they E:
21 A Fostering a process or supporting 8 process 21 could?
22 that would eventually end up doing away with the 22 A Yes.
23 filibuster. 23 Q Did you ever contact anyone who declined to
24 Q Any other reasons? 24  contribute to WRTL?
25 A No. 25 A Absolutely.
24 26 [
1 Q 1In your conversations with potential 1 Q Did those noncontributors ever provide you :
2 contributors, did you ever mention that WRTL's project 2 with reasons why they wouldn't contribute?
3 might end up in court? 3 A Yes.
4 A No. 4 Q And what were some of those reasons?
5 Q Did you ever mention McCain/Feingold toanyof | S A Mostly not having an interest in the project.
6 these prospective donors? 6 Q What specific things did they say about the :
7 A 1don't recall whether 1 did or not. 7 project?
8 Q In your conversations with potential 8 A Idon't remember. .
9 contributors — and this is either through the letters or 9 Q When you contacted these individuals --
10 in your phone conversations ~ did you ever mention 10 actually, strike that. Approximately how much money did
11 Senator Feingold specifically? 11  you raise for WRTL in 20047 i
12 A No. Itake that back — I don't know that I 12 A Idon't know. i
13  did or did not. 13 Q Do you have an understanding as to how many 3
14 Q Did anyone with WRTL ever provide you with any | 14  different people or entities did contribute to WRTL for
15 materials about their media campaign? 15 the media campaign?
16 A Probably. 16 A Tdont know the answer to that. Money didn't E
17 Q What kinds of materials did they provide you? 17 come to me.
18 A When I say "probably,” I mean I — again, I'm 18 Q In what amounts did people agree to >
19 not remembering specifically anything. I'm just 19 contribute? :
20 summising that they would have shared that with me. 20 A Mostly 5,000 to 10,000, probably. :
21 (A discussion was held off the record between 2] Q Do you know why that was the amount they 2
22 the witness and Mr. Bopp.) 22  secttled on?
23 THE WITNESS: May we be excused for just a 23 A No.
24 moment? 24 Q Do you have an understanding as to how many
25 MR. HAJJAR: Do you want fo take a break? 25 people or entities contributed over $10,000 to WRTL?
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1 A Idon't 1 from that person. c
2 Q Did contributors usually indicate to you that | 2 Q Did you contact Barbara Lyons with this
3 they were pledging specific amounts? 3 information, to let her know that someone had — to :
4 A Yes. 4 expect a check with all of the contributions that you :
5 Q . What did you tell them to do in order to make| 5 rmised?
6 sure that the money actually made it to WRTL? 6 A Probably not. :
7 A Tmust have provided -- 1 don't know. 7 Q Isthis only for the largest contributors?
8 Q Did you provide them an address of whereto | 8 A Probably. }
9  send money? 9 Q Would it be fair to say contributions of 5,000 :
10 A I'msuredid. 10 and over? :
11 Q Was it WRTL's address? 11 A Yes }
12 A Yes. 12 MR. HAJJAR: We'd like to actually take a ,
13 Q Did contributors ever give you reasons why |13  break, if that's all right. ;
14  they would agree to contribute to WRTL? 14 MR. DEELEY: Are you about ready to finish
15 A None that I remember. 15 or...
16 Q Did contributors ever mention Senator 16 MR. HAJJAR: We're getting there.
17 Feingold? 17 MR. BOFP: Because we've only been doing this 5
18 A I don't remember. 18  for about 50 minutes.
19 Q Did any contributors ask to see the scripts of | 19 MR. HAJJAR: 1 understand. Okay. No problem.
20 the ads that WRTL planned on minning? 20 Would you like us to step out? i
21 A No. 21 {A recess was taken from 9:46 a.m. until :
22 Q Did you ever provide any written information | 22 9:57 a.m.) i
23  whatsoever to prospective donors? 23 Q (By Mr. Hajjar) Why is it that you believe :@
24 A Yes. 24  you had finished fund-raising for WRTL in November of [}
25 Q And what kind of written information did you| 25 20047 :’=
28 30
1 provide? 1 A Isclf-terminated.
2 A Itwould havejust been in the form of a 2  Q Andwhy did you sclf-terminate? :
3 letter that 1 would write to them. 3 A Inmy view, the project, as far as I was i
4 Q Soisit fair to say that after you spoke to 4 concemed, was done, my part of it. :
5 some of these people on the phone, you followed up witha | 5 Q Did you believe you had hit your fund-raising
6 letier on occasion? 6 target? ;
7 A Yes 7 A No
8 Q Wasthat typical? 8 Q Give me a rough ballpark estimate, if you can, j
9 A Yes 9 How much money did you raise for WRTL in 20047
10 Q Did you have a way of getting credit from WRTL | 10 A 1honestly do not know. }
11 for the money that you raised? 11 Q Do you think it was more than 100,0007
12 A No. 12 A No ;
13 Q Did they ever contact you to congratulate you 13 Q Less than that? Z
14  or thank you on the money that you had raised? 14 A Probably.
15 A Yes. 15 Q Once again, if you can give me e rough :
16 Q And who contacted you? 16 ballpark figure, how many people agreed to make
17 A Itwould have been Barb Lyons. 17 contributions to WRTL? -
18 Q And what did she say? 18 A ldon't know. 1don't remember that. i
19 A She would usually just tell me that a check 19 Q Now, correct me if I'm wrong, but you carlier f
20 had arrived. 20 testified that the people who approached — who you E
a1 Q Da yniy have an undersianding as to why — as 21 approached, who declined to contribute to WRTL, indicated E
22 1o how Barbara Lyons knew that it was you that raised 22 {or the most part they were uninterested in the project.
23 money, that had - who had convinced someone to cut that | 23 A Cormect. :
24 check for WRTL? 24 Q Did they give you any other reasons why they
25 A I'would have told her to be expecting a check 25 were declining to contribute?
R 03 R D By L 0 S B L ol T T T T T T e TR {l’
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1 A No. 1 Q (By Mr. Hajjar) I'l give you a3 long 23 you :
2 Q [Isit that they gave you reasons you can't 2 would like to take a ook at that document, and let me
3 recall? 3  know when you are finished.

4 A | suppose thet could be. 4 Just for the record, I want o explain that

5 Q Once again, correct me if 'm wrong, but you 5 thisis a seven-page document. Across the top of eachof [
6 earlier testified that about four or five foundations 6 the seven pages, the words are "Corporate Contributions
7 agreed to make contributions to WRTL. 7 to General Fund 1/1/04 through 12/31/04." :
8 A No, 1did not say that. Isaid I contacted 8 A Okay. c
9 probably four or five. 9 Q Have you seen this document before?

10 Q Do you have an understanding of how many of 10 A No. :

11 those actually went ahead and made contributions to WRTL? | 11 Q Does anything in this document refresh your :

12 A No. 12 memory as to any particular contributions that you raised  E

13 Q Did any of those foundations at least indicate 13 for WRTL in 20047 :
14 1o you that they pledged — they were pledging to 14 A No. :
15 contribute to WRTL? 15 Q Allright. Td like you to take a look at
16 A [ don't remember. 16 page 6, please. :
17 Q Why do you think a nonprofit corporation would 17 A Uh-huh
18 agree 1o contribute to WRTL? 18 Q Asyou cen sec in the middle, there are a list
19 A They share common interests and values. 19 of dates. Across from one of the items across from the :

20 Q Approximately how much meney did you raise 20 date that reads 11/30/04 is the figure $140,000. ;

21 from nonprofit corporations for WRTL in 20047 21 A Uh-huh. £

22 A Idon't know. 22 Q Does sceing that refresh your memory as to

23 Q Do you have an understanding of whet some of 23 whether you raised a contribution in that range for WRTL

24 the largest contributions you raised from nonprofit 24 in 20047 ;

25 corporations for WRTL were? 25 A 1did not. 3

32 Mk

1 A No. 1 Q Youdid not raise that? :
2 Q Did any — do you have an understanding as to 2 A 1did not raise that amount -- that money.

3 whether any publicly-held corporations contributed to 3 Whomever it's from, I did not raise it.

4  WRTL in 20047 4 Q Can we take a look at page 5 now. I'm just

5 A No. I'm somy. [jumpedin. No. 5 going to have you look at one more on page 5, across from
6 Q Do you have an understanding as to whetherany | 6 the date 9/9/04 — :
7 of the nonprofit corporations that you contacted to 7 A Uh-huh, :
§ contribute to WRTL also had a political action committec? | 8 Q -~ there's a figure that says $50,000. :
9 A No 9 A Uhhuh
10 Q How would you describe the industries, the 10 Q Does that refresh your memory as to whether :
11 purpose of these nonprofit corporations that you 11  you raised $50,000 — a $50,000 contribution for WRTL in
12 contacted in 20047 12 20047
13 A They would have an interest in public affairs. 13 A Idon'tknow. E
14 Q Did any prospective donor that you contacted 14 Q Do you typically keep records of the :
15 agree to contribute roughly $140,000 to WRTL in 20047 | 15 fund-raising projects for which you are retained? :
16 A Tmsomy. Repeat the question. 16 A Yes. b
17 MR. HATJAR: Could the court reporter please 17 Q Were you paid by WRTL for your work for them? |
18 read back the question. 18 A Yes. :
19 (The reporier read page 32, line 14 through 19 Q How much were you paid? j

20 line15) 20 A ldon't remember. ;
a1 THE WITNESS: Not that ] know of, 21 Q Do you typically keep records of those that Z
22 MR.HAIJAR: Okay. I'd like to now mark that 22 you contact during the fund-raising campaign? :
23 as Weiss Exhibit 1. 23 A Yes
24 (Exhibit Number 1 was marked for 24 Q Did you keep records of those you contacted ;
25 identification.) 25 for WRTL in 20047 ::

o L o S A A A A AR AL AL A A
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35 37 (
1 A Yes 1 than Nancy?
2 Q Do you sliil have those records? 2 A No. My business partner. :
3 A No. T have a very small office in my house, 3 Q And who is your business partner?
4 so ifit's more than a year old, it goes out. 4 A Perey Reynolds (phonetic). :
5 Q Did you keep records of those who agreed to 5 Q How long has he been your business partner? c
6 make contributions to WRTL in 20047 6 A Twelve years.
7 A Yes 7 Q Did he help you found CDG?
8 Q Then you don't have those records anymore? 8 A Yes.
9 A Tdon't have. 9 Q Did he help you — assist in your search for
10 Q Does CDG have an e-mail system? 10 documents? E
11 A Uh-huh. 11 A No. Because he's in Washington.
12 Q Do you typically archive your e-mails? 12 Q What does he do in Washington? :
13 A No. 13 A He's my business partner in Washington. 3'=
14 Q So ere there any e-mails from 2004 that are 14 @ Did Mr. Reynolds assist you in raising money :
15 stillin your e-mail system? 15 for WRTL? ;
16 A That,Idid look. No. _ 16 A No. :
17 MR. HAJJAR: Okay. Now I'm going to mack this | 17 Q Isthere any place that you did not search ;
18 for identification as Weiss Exhibit 2. 18  where the documents requested in the subpoena might be |
19 (Exhibit Number 2 was marked for 19 found? :
20 identification.) 20 A Tt would have cither been in my filing cabinet
21 Q (ByMr. Hajjar) Tl give you, obviously, a 21 or my e-mail, and I don't have anything in either one.
22  few minutes to look at it. Take as long as you would 22 Q What was the largest amount that was pledged ¢
23  like, and let me know when you are finished. 23  to WRTL from your contacting prospective donors?
24 A Okay. 24 A Idont know.
25 Q Have you seen this document before? 25 Q Do you know the smallest amount? ;
36 38 |;
1 A Yo 1 A No.
2 Q Tl represent to you that this is a subpoena 2 MR. HAJJAR: I have no more questions. Dave?
3 issued to you in this case. 3 MR. ONEIL: No further questions from me.
4 A Okay. 4 MR. HAJJAR: Jim?
5 Q This is & subpoena instructing you to provide 5 MR. BOFP: ] have no questions. We'dliketo |
6 documents in it. Did you conduct a search for such 6 sign.
7 documents as described in this subpoena? 7 (The telephonic deposition was concludedat |
8 A 1did 8 10:14 a.m., Monday, June 12, 2006.) :
9 Q And where did you search? 9 i
10 A Ihave one filing cabinet in my office. I 10 E
11 searched that. And I went back through my e-mails. 11 35
12 Q Did anyone assist in your search for 12 :
13 documents? 13 i
14 A Yes. 14
15 Q Who was that? 15
16 A Nancy Smith. 16
17 Q And who is Nancy Smith? 17 ;
18 A She works for me. I should say she works with | 18
19 me. 19
20 Q Is it fair to say she's an employee of CDG? 20 i
21 A No 21
22 Q Does she receive a salary from CDG? 22 :
23 A Yes. I'm— T'm not answering this question 23
24 well, but, yes, she does. 24 :
25 Q Is there anyone else that works for CDG other | 25 '
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I, JUNE WEISS, do hereby certify that I have
read the above and foregoing deposition and that the
above and foregoing transeript and accompanying Amendment
sheet(s), if any, constitute a true and complete record
of my testimony.

Amendment sheet(s) attached [ ]
No changes, therefore no Amendment sheel(s) attached | )

JUNE WEISS

Subscribed and swom to before me this
day of , 2006.
My commission expires

Notary Public

Address
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TELEPHONIC DEPOSITION OF
JUNE WEISS

REPORTER'S CERTIFICATE

1, Kimberly Smith, Professiona! Shorthand
Reporter and Notary Public in and for the State of
Colorado, do hereby certify thet prior to the
commencement of the examination the Witness was by me
first duly swom to testify the truth; that said
deposition wes taken in shorthand by me at the time and
place hereinabove sct forth and was thereafter reduced to
typewritten form under my supervision, as per the
foregoing transcript, that the same is a full, true, and
comect transeription of my shorthand notes then and
there taken.

1 further certify that I am not related to,
employed by, nor of counsel for any of the parties or
attomeys herein, nor otherwise interested in the event
of the within action.

My commission expires June 26, 2009, and |
have hereunto set my hand June 20, 2006.

Protessional Shorthand Reporicr
and
Notary Public
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FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
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and
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Intervenor-Defendants.
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SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT
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1 UNITED STATES DISTRICT COURT 1 APPEARANCES .
2 FOR THE DISTRICT OF COLUMBIA 2 ON BEHALF OF THE PLAINTIFFS: :
3 ) 3 JAMES BOPP, JR., ESQUIRE :
4 WISCONSIN RIGHT TO LIFE, INC., ) 4 BOPP, COLESON & BOSTROM ﬁ
5 Plaintiff, ) 5 1 South 6th Street
6 V. ) No.:1:04cv01260 6 Terre Haute, Indiana 47807-3510
7 FEDERAL ELECTION COMMISSION, ) 7 (812) 232-2434
8 Defendant. ) 8
9 and ) 9 ON BEHALF OF DEFENDANT FEDERAL
10 SEN. JOHN McCAIN, etal, ) 10  ELECTION COMMISSION:
11 Intervening Defendants. ) 11 KEVIN DEELEY, ESQUIRE
12 ) 12 STEVE N. HAJJAR, ESQUIRE
13 Deposition of CHARLES H. FRANKLIN, ITI, PH.I>. | 13 FEDERAL ELECTION COMMISSION ﬂ
14 Monday, June 5, 2006 14 999 E Street, Northwest
15 Washington, D.C. 15 Deposition Room 665
16 10:15 a.m. 16 Washington, D.C. 20463
17 17 (202) 694-1556
18 18
19 19
20 Job No.: 1-80004 20
21 Pages: 1 through 107 21 :
22 Reported by: Bess A. Avery, RMR 22
2 4

1 Deposition of CHARLES H. FRANKLIN, 111, PH.D., | 1 APPEARANCES
2 held at the offices of: 2
3 3 ON BEHALF OF THE INTERVENOR DEFENDANTS: [
4 FEDERAL ELECTION COMMISSION 4 DAVID O'NEIL, ESQUIRE
5 999 E Street, Northwest 5 PAMELA BOOKMAN, ESQUIRE
6 Deposition Room 665 6 WILMER CUTLER PICKERING HALE
7 Washington, D.C. 20463 7 and DORR LLP
8 (202) 694-1556 8 399 Park Avenue
9 9 New York, New York 10022
10 10 (212) 230-8800
11 11
12 12 g
13 13
14 14
15 15
16 16 :
17 17
18 FPUrsuant 10 agreement, before Bess A, Avery, 18
19 Registered Merit Reporter and Notary Public of the 19 '
20 District of Columbia. 20
21 21
22 2 :
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5 7
1 CONTENTS 1 PROCEEDINGS '
2 EXAMINATION OF CHARLES H, FRANKLIN,PH.D. PAGE | 2 CHARLES H. FRANKLIN, 11}, PH.D.,
3 By Mr. Bopp 7 3 being first duly swom, testified as follows:
4 By Mr. Deeley 101 4 EXAMINATION BY COUNSEL FOR THE PLAINTIFF
5 EXHIBITS 5 BY MR. BOPP:
6 {Attached to the transcripl.) 6 Q State your full name, please.
7 FRANKLIN DEPOSITION EXHIBIT NUMBER PAGE 7 A Charles Hicks Franklin, 111.
8 1 Report by Charles Franklin to the FEC 22 3 Q And with whom are you employed?
9 2 Ematasheet to the repont 22 % A The University of Wisconsin.
10 3 Packet of information sent to Charles 24 10 Q And in what capacity?
1 Franklin from the FEC H A I'ma professor of political science.
12 4 Document defining various terms 36 12 Q This deposition is being taken by
I3 5 Printout of a web page 39 13 agreement, and thank you for agreeing to come to
14 6 ° Newspaper article on grassroot lobbying 43 14 D.C. and accommodating all the lawyers here. And
15 7 Newspaper article on grassroot lobbying 43 15 you've been designated as an expert witmess in
16 B Newspaper article on grassroot lobbying 44 16 Wisconsin Right to Life versus Federal Election
17 9 Newspaper article on grassroot lobbying 44 17 Commission. Are you aware of that?
18 10 Newspaper article on grassroot lobbying 44 18 A Yes. .
19 11 Newspaper article on grassroot lobbying 44 19 Q Now, the designation specifies that your
20 12 Newspaper article on grassrool lobbying 44 20 anticipated subject matter testimony is as follows:
21 13 Newspaper article on grassroot lobbying 44 21 1t is currently anticipated that Professor
22 14 Printout of web page 46 22 Franklin's testimony will generally address the
6 s |
1 EXHIBITS(CONTINUED) 1 following subjects: -1, the impact of the broadcast |
2 (Atiached to the transcript.) 2  advertisements identifying candidates on campaigns
3 FRANKLIN DEPOSITION EXHIBIT NUMBER PAGE| 3 for elective office; 2, the alleged need to identify
4 15 Printout of web page 46 4 office holders and grassroots lobbying advertising;
5 16 Printout of web page 46 5 3, an overview of the 2004 Wisconsin Senate
6 17 Pressrelease from Senator Charles Schumer 48 6 campaigns including the role of the judicial
7 18 Printout of web page 49 7 filibuster issue; 4, the likely impact of Wisconsin
8 19 Printout of web page 49 8 Right to Life's proposed advertisements had they
9 20 Pontout of web page 49 9 been run in the 2004 Wisconsin pre-¢lection
10 21 Printout of web page 49 10 environment; 5, the effect that aggressors' lobbying
11 22 Printout of web page 49 11 exception like the one Wisconsin Right to Life seeks
12 23 Printout of web page 49 12 would likely have in future electoral contests; and
13 24 Printout of web page 50 13 6, any other relevant matters relating to
14 25 Printout of web page 50 14 advertising and election.
15 26 Printout of web page 50 15 Then the final statement in the notice is
16 27 Printout of web page 50 16 defendants reserve the right to alter the subjects
17 28 Article from Journal of Politics 54 17 of Professor Franklin's testimony relevant to the
18 29 Pnntoul or web page Gl 18 atters ratscd in thio casoe.
19 30 Printout of 2 web page 98 19 Now, at this point in time are those six
20 31 Report by Professor Goldstein and 100 20 subjects that have been - that were specified, are
21 Professor Riviin ‘ 2] those - is that the extent of the subject matter of
22 22 your expert testimony you expect to give? And if

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
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1 you'd like to look at this, you can. ]  to Life and Wisconsin politics, just sort of the

2 A Yes. 2 setting of the situation, the role of advertising,

3 Q Okay. Have you been asked by anyone to 3 the role, in general, in election, the role of the

4 consider any other subjects regarding this case for 4 particular Wisconsin Right to Life advertising in

5 possible expert witness testimony? 5 that 2004 campaign. And the issues of how to

6 A Oh, no, for possible expert witness 6 specify a regulation or the difficulty over the

7 testimony beyond this, no. 7 ability to regulate grassroots or issue advertising

8 Q Now, who originally contacted you to be an 8 in campaigns.

9 expert witness? When was the subject matter 9 So those were the subject matter that we :
10 first - 10 talked about as heing included. And then we had a |
11 A Kevin Deeley from the FEC. 11 conversation on May 15th, 1 helieve it was —

12 Q And when did he contact you? 12 Q Well, before we get to that, May 15th,

13 A Late Apnil. 13 I'll ask you about that in a second.

14 Q And what was the conversation between the 14 A  Yeah.

15 two of you regarding that subject? 15 Q You said in early May that the FEC asked

16 A Well, he called the first time just to set 16 you to be a witness. Had you expressed any opinions

17 up a phone conversation for the next day. We talked | 17 on the subject matters that were the subject of your

18 about the Wisconsin Right to Life case, what the 18 expert testimony at that point to them or anyone

19 issues were, whether 1 was able to give testimony 19 else associated with the case? '

20 about the areas we just talked about and, you know, | 20 A In the first conversation I said I didn't

21 the broad shape of what the issues were. We didn't | 21 know what the advertising was, I hadn't seen it. 1

22  talk about the details of the testimony at that 22 was out of the country when it ran, actually, but
10 12

1 point. 1 . thatI thought that advertising does have effects in

2 Q Okay. Did he say who recommended you or 2 campaigns and, therefore, there might be a story to

3 why he called you? 3 tell there. Butl think we left it relatively
4 A No, he did not. 4 ambiguous at that point about exactly what it was.

5 Q So what was your response? 5 And then as it was clarified what the subject matter

6 A 1 asked him a little bit about the nature 6 was and I thought about what I could say about those

7 of the case because I knew it existed, but I wasn't 7 things, that was when I agreed to do it.

8 familiar with the case in detail, at least, and said 8 Q Allnight. And so prior to the agreement

O I was interested and available, but we didn't settle 9 for you to be an expert witness, that was the only
10 anything at that peint. 10 opinion that you had expressed?

11 Q What subsequent conversations have you had 11 A About this particular case?
12 with him or anyone else associated with this case? 12 Q Mm-hmm.
13 A  Sure. We had a second conversation — let 13 A Yes.

14 me be clear. There were several very short 14 Q Allright. So you then were going on that
15 conversations just to set up longer conversations, 15 on May 15th you had another conversation. What was
16 but, I'm sorry, it would have been fairly early in 16 that about?

17 May, sometime around the week of the 8th or 9th or | 17 A That was to review the content or the

12 something like that, that he called to say that they 18 subject mauer to be cuvescl. It didn't change from
19 did want me to work on the expert testimony. 19  what we had talked about before, it simply

20 We went through the subject matter to be 20 reiterated what those topics would be.

21 covered, which was the review of the 2004 election, |21 Q And then what happened after that?

22 the background of that, the role of Wisconsin Right | 22 A At that point I started to work on the

B e e e e T R
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15 |

1  testimony. 1 The script of the TV and radio ads was part of the
2 Q And when was a drafi of that prepared? 2 that. The targeting information, the design of the
3 A Last Tuesday — no, Wednesday, the 31st — | 3 advertising, what its target audience was and what
4  js that what last Wednesday was? —is when I pave | 4 the message was was part of that. There were a
5 them the first draft of the testimony. 5 couple of other documents in there, but 1 don't
6 Q Between the time you gave the first draft 6 remember precisely what they were. And —
7 and the conversation on May 15th, did you express 7 Q Go ahead.
8 any opinions on the subject matter to anyone 8 A Just to finish,
9 associated with the Wisconsin case? 9 Q Sure.
10 A I'm sorry, could you just repeat that. 10 A Then later in the process, Kevin Decley
11 Q Sure. Between May 15th and the time you 11 e-mailed me documents on the advertising buys, how |-
12 submitted a draft -- to who, by the way, the FEC? §2 much both the radio and the TV ad buy was for '
13 A Yes, to Kevin Deeley. 13 because I hadn't seen that before.
14 Q And to anyone else? 14 Q When you said "the description of the
15 A Steve Hajjar, and David Kolker, I believe, |15 advertising," what did you mean by that?
16 is the third attorney that I sent the report to. 16 A Well, two things, one was the scripts
17 Q Between May 15th and that point in time in 17 themselves for the two radio ads and for the
18 which you submitted the draft, had you expressed any | 18 television ad, Then there was a document that
19 opinions on the subject matter to anyone associated 19 listed the targeting of the ad. It described who
20 with the case? 20 the target audience was, Policy, Aware 45 Plus with
21 A 1spoke to Kevin on at least one occasion 21 a mail skew, for example, listed three messages that
22  in there, in which 1 simply said that I saw the 22  were part of the goals of the advertising and so on.
14 16 |
1 argument coming together. 1 didn't'go into great 1 Q What else did you consult in preparing
2 detail about it, simply to update him that the 2  this report beyond what was provided you by the FEC?
3 report was coming along. 3 A TIlooked at the history of the Feingold
4 Q You say the argument was "coming 4 elections, so I reviewed the Almanac of American
5 together." What did you mean by that? 5 Politics' description of the '92, '98 and 2004
6 A | approached this the way | would a 6 elections. 1did a review of the Hot Line political
7 scholarly article, which is to think through what's 7 newsletter, 1 guess we'd call it, digest of election
8 there, to look at the evidence, and then to 8 information to construct a chronology that, of those
9 formulate my opinion and in formulating my opinion, 9 campaigns, and in particular 2004, but also '98.
10 to write it down, and in that sense the argument was 10 I did a number of searches of Lexis/Nexis _
11 coming together. It was becoming clear in my mind 11 for news stories, both about the campaign and about 3;
12 what the report would say and how it would say it. 12 Wisconsin Right to Life and its involvement in
13 Q Okay. What was provided you by the FEC or 13 Wisconsin politics,. That formed the basis of the
14 anyone associated with this litigation to, as part 14  section of the report that deals with the historical
15 of your efforts to prepare an expert report? 15 setting in the campaign and Wisconsin Right to Life
16 A There was one binder or clip-together 16 in there.
17 binder, which were the FEC exhibits in opposition to 17 I also did some looking for examples of
18 the preliminary injunction, and there was an 18 1he Judiclal nominadvas bsuc in other campaigna
19 unlabelled group of documents, which were statements | 19 nationwide. Ilooked at those in part in what are
20 like press releases or e-mails from Wisconsin Right 20 called storyboards. They are files that are
21 to Life to supporters, I believe. Also a 21 summaries of advertising from the Wisconsin
22 description of the advertising was part of that. 22 Advertising Project to locate advertising that had

oy e T
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17 19
1 shown up in other races. And I did some searchesof | 1 done by those groups? Did you find any of those
2 public opinion data on the question of the judicial 2 ads?
3 filibuster, judicial nominations during that period. 3 A That was in 2005, in March through May.
4 Q Was there any material that you consulted 4 The National Journal has a web site that includes
5 that you did not cite in the report? 5 the text of those ads and also streaming video of
6 A There's material that I consulted but 6 the ads. The streaming video did not work for me, |-
7 didn't cite because 1 decided it wasn't relevant to 7 so I consulted the text of the ads, but I did not
8 the report. 8 watch the video of them.
9 Q Was there any material that you found that 9 Q  You didn't cite any of those ads in your
10 you did not cite in your search that was relevant to 10 report. Why is that?
11 the report? 11 MR. DEELEY: Objection, assumes facts not
12 A 1 tried to cite everything in the report 12 in evidence.
13 that 1 used as a basis for the report. 13 BY MR. BOPP:
14 Q Now, you mentioned that you researched the 14 Q Did you cite any of those ads in your
15 filibuster issue as used in advertising. What did 15 report?
§6 you mean by that? 16 A No.
17 A 1 was curious whether this issue had been 17 Q And I've read your report, so...
18 prominent in other campaigns. I thought at the time | 18 A  Swre. Of course.
19 that I was looking for it, that that might or might 19 Q Why didn't you cite any of those?
20 not be relevant, so I did Jocate some other 20 A  Sure. The purpose I was making of that
21 campaigns where the issue had come up, but in 21 set was to use the data from the Pew study that's
22 drafting the report, I decided that that wasn't 22 mentioned, explained in the report to look at the
18 20
1 really relevint to the question that I was asked to 1 impact of those ads, but I didn't have — I didn't
2 address, and so I didn't use that. 2 have exposure of the individuals to which of those
3 Q And why was it not relevant? 3 ads. Let me try and phrase that a little better.
4 A Because the question 1 was asked to 4 Q Okay.
5 address was the effect of these particular.ads in 5 A We know that these ads ran, but when the
6 this particular case and the effect of advertising 6 Pew study asked did you see advertising, it doesn't
7 more generally, and I decided that whether the issue 7 ask which ad did you see. And my purpose in the
8 had been prominent in other campaigns in the country | 8 report was to show that exposure to advertising from
9 was, at best, a tangential issue. 1 made some 9 either side of the issue or just advertising in
10 reference to it in the report, that it did come up 10 general about the issue increased the constraint
11 in other issues. 1 guoted Senator Hatch as 11 thatI talk about in the report, so I didn't think
12 mentioning that in an article in the Hill, and 1 12 that the specific content of the individual ads was
13 thought that was enough to establish the case that, 13 relevant at that point,
14 you know, that it was visible as an issue, but I 14 Q Now, in looking at those ads, were some of
15 didn't see that as critical to anything that I had 15 them just on the issue of the filibuster without
16 to say in my report or any of my conclusions. 16 naming public officials or candidates?
17 Q You cite in your report that there were 17 A Yes, I believe there were.
1¥  groups on boih sides or the Nlibusier issuc tial 18 Q  Wecre there ads that mentioned public
19 did advertising, 5 million on one side, 3.5 or 19 officials or candidates?
20 something like that on the other side? 20 A Yes, there were.
21 A Right. 21 Q So there was both type?
22 Q Did you consult the advertising that was 22 A Yes.

T

3

T e N = e =gy =

M e —

L.AD. REPORTING & DIGITAL VIDEOGRAPHY
(202) 861-3410 (800) 2924789 (301) 762-8282 (703) 288-0026 (410) 539-3664

T T e T T o T ——



Case 1:04-cv-01260-R IR hoNRRSHIIRIES b FraRKE AN 14906

Page 210 of 286

CONDUCTED ON MONDAY, JUNE 5, 2006

6 (Pages 21 10 24)

0O -3 G Lh bW N =

[ T T N S U G ey
M e W 00 -1 LA R W N == O D

21
Q) Did any of the ads expressly advocate the

election or defeat of the candidate?

A No.

Q Did any of the ads that mentioned
candidates, did it ask that the candidates, let's
say candidate or public official, be contacted to
vote one way or the other about the filibuster
issue?

A 1believe they did, but I don't remember
specifically one that did. Several of the ads said
Senator So-and-so now has to decide, but 1 don't
remember if it said, so contact Senator So-and-so.

Q Okay. Now, you mentioned in your report
that your agreement is to be paid $250 an hour. Is
that right?

A No.

MR. DEELEY: Objection.
BY MR. BOPP:

Q Okay. What is your agreement?

A 225,

Q 225. Well, good, please correct me
whenever my memory fails me.

=T R e N O N
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23
Plaintiff's Exhibit Number 2.

MR. BOPP: Got an extra for me?
MR. DEELEY: Yes, an extra for you.
MR. BOPP: Thank you.
BY MR. BOPP:
Q I askyou to identify that, please.
A, This is the errata sheet that I prepared
on Friday to correct four errors that I found in the
report.
Q Okay. Do you know of any other errors in
the report?
A T've subsequently found some typographical
eITors. A
Q Any that affect the substance or material? f
A, There appears to be one sentence where 1
inverted the words, "before" and "after,” which isa
clear mistake.
Q Okay. Do you know what page that is on?
A TcanfinditifI canlook
Q Yeah, please do.
{(Witness reviews document. )
BY MR. BOPP:
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22
225. What is the - do you know how many

hours you've spent so far on this project?

A 1haven't totalled it up yet.

Q Approximaiely?

A It's somewhere in the order of a hundred
hours.

(PlaintifI's Deposition Exhibit Number 1
was marked for identification,)
BY MR. BOPP:

() Let me show you what's been marked as
Plaintiff's Exhibit 1 and ask you if you can
identify that?

A This is the report 1 submitted to the FEC.

Q Is this your final report?

A Yes,itis.

Q And do you anticipate preparing any
further reports?

A ldonot.

(Plaintiff's Deposition Exhibit Number 2
was marked for identification.)
BY MR. BOPP:
Q Let me show you what's been marked as
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24 |
Q What page are you on?
A T'mstill lost, so you'll have to bear
with me for a minute.
Tell me when you've reached the page.
Page 39.
Okay. Can you identify the line.
Yes, the first two lines of the page.
And what does the text currently read?
"Or one could, as BCRA, specify time ;
limits before which such ads are regulated and after
which they are not." J
Q And what should that sentence read?
A "Or one could, as BCRA, specify time B
limits after which such ads are regulated and before
which they are not." :
Q Okay. Thank you.
(Plaintiff's Deposition Exhibit Number 3
witdy arthed for identification.)
BY MR. BOPP:
Q Let me show you what's been marked as
Plaintiff’s Exhibit Number 3. 1 ask you if you can
identify that document.
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25 27
] {Witness reviews document.) 1 ran through May 22nd.
2 A Yes. This appears to be the packet of 2 Q Why did they end?
3 what | called unlabelled information that was sent | 3 A They ended because of the bipartisan
4 to me by the FEC. 4 agreement, the so-called gang of 14, that resolved
5 BY MR. BOPP: 5 the filibuster debate.
6 Q Okay. Now, included in this are newspaper 6 Q Do you know why they, why they began when
7 articles, and you cite newspaper articles in your 7 they began?
8 report. Correct? 8 MR. DEELEY: Objection, calls for
9 A That's correct. 9 speculation.
10 Q lsit customary and appropriate for 10 A The Republican leadership had signalled
11  experts in your field to rely upon newspaper reports 11 clearly that it was ready to bring an end to the
12 of items? 12 democratic filibuster through the so-called nuclear
13 A Yes. 13 option, to change the rules to require only 51 votes
14 Q Why is that? 14 to end debate on judicial nominations. That was a
15 A Because in talking about political 15 possibility that had been discussed at some length
16 matters, the public discussion of those things are 16 for some number of months before that, but in the
I7 the things that most citizens and most non-insiders | 17 March to May time frame, it was clear that it was
I8 are exposed to. 18 going to be scheduled. I don't know if it was
19 Q In your report you appear to credit the 19 specifically scheduled at that time or not, but it
20 truthfulness of reports that are, you cite from 20 was clear it was coming to a head, and so groups on |
21 newspaper articles. Is that customary and 21 both sides started to run advertising.
22 appropriate within your area of specialty? 22 Q What was the advertising saying?
26 28
1 A Yes, within limits. 1 A With the understanding that I ¢can't quote
2 Q And what are those limits? 2 it directly.
3 A Reports of the dates at which things 3 Q Right.
4 happened, at least a press conference being held, 4 A My summary would be on the pro-filibuster
5 for example, and in general statements that were 5 side was the argument that the Democrats should have
6 made in public forums that are quoted, I think, 6 the right to block judges they considered too
7 would be routinely accepted. Matters of more 7 radical, too extreme, and also connected with that,
8 opinion or interpretation, I think, in my field 8 that the minority in Congress should have some
9 would be viewed as just that, so an editorial would | 9 ability to prevent a majority from always having its
10 not be given credit, credence as a factual . 10 way.
11 statement. 11 On the antifilibuster side, the argument
12 Q But a news report would? 12 primarily was simple fairness requires an up or down
13 A Again, within these limits. 13 vote and that by blocking the President's highly
14 Q OCkay. Now, going back to the advertising 14 qualified nominees, the Democrats were standing in
15 that you consulted of the two groups for and against |15 the way of judicial positions that needed to be
16 the filibuster issue that we referred to previously, 16 filled and that simple fairness demanded he filled.
17 the $5 million and 3.5 approximately, and you 17 Q Were these ads designed 1o affect or
1¥ mentioned you looked at thuse, the weat ol soue vt 18 influcnceo the vote in the Senate on the filibucter
19 whatever of the ads. What period of time is it your 19 issue in your opinion?
20 recollection that those, that advertisement was 20 A Some of them clearly were, some may have
21 being run? 21 been more aimed at public opinion generally, but I
22 A 1 believe they started in late March and 22  think it would be fair to say that at least a
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29
significant number of them were aimed at that,

3
them. The second group affecting the general issue.

1 ]
2 Q And those that were directed or aimed at 2 A The ones that did not —
3 influencing the vote, what characteristics did they 3 Q Okay. What would you like 10 call those,
4 have that made you conclude that they were directed | 4 the second group? You can say B.
5 at that purpose? 5 A Shall we call them the ads that did not
6 A  They mentioned a specific senator by name, | 6 mention an office holder?
7 pointed to his role or her role in the debate. At 7 Q Okay.
8 least according to National Journal, they were also | 8 A And now I'm going to have to ask you to
9 at broadcasts primarily in the States where those 9 repeat the question.
10 senators were from. 10 Q Sure. With respect to the ads that did
11 Q What were the characteristics of the ads 11 not mention an office holder, would you
12 that you viewed their purpose to be to affect the 12 characterize, correct me if I'm wrong at any time,
13  general issue? 13  were to influence the issue generally, is that sort
14 MR. DEELEY: Objection, mischaracterized 14 of adventising helpful in, when you are irying to
15 the testimony. 15 influence voles in Congress?
16 BY MR. BOPP: 16 A It can be.
17 Q Would you characterize it if I've 17 ) When can it be and when wouldn't it be?
18 rephrased it in a way that's inaccurate. The second 18 A Those advertisements should be expected to
19 group that you identified. 19 raise the salience of the issue among the public and
20 A There were ads that said the nominees 20 possibly to change or shift public opinion on that
21 deserve an up or down vote. I'm sorry, I don't 21 issue. And so to that extent, simply raising public
22 recall whether they also said this is hurting the 22 concern and awareness of an issue could have the
30 12|
1 judiciary by leaving seats vacant. They may or may | 1 effect of also influencing those who pay attention
2 not have said that. Tdon't recall specifically. 2 to public opinion, so, yes, in that sense they
3 But they didn't specifically mention the name of a 3  could.
4  senator who was involved in the issue. They 4 Q In what respect would they not be helpful
5 certainly didn't directly call on people to contact 5 in attemnpting to influence votes in Congress?
6 their senator. 6 MR. DEELEY: Objection, assumes facts not
7 Q Okay. 7 in evidence.
8 A 1should add that there were similar ads g8 BY MR. BOPP:
S on the other side of the issue as well that also 9 Q Yousaid they can be. 8ol assume that
10 talked about minority rights and the majority not 10 there's some aspect of this.
11 trampling the minority, which is, again, as far as 1 11 A To the extent that they do not directly
12 can recall, didn't specifically say, So call your 12 identify or point to an elected official and ask
13 senator. 13 that citizens contact that official, it would be
14 Q This second group that you just testified 14 reasonable to assume that they have less direct :
15 about, did they reference specific office holders or 15 lobbying or effect by contacting than if they simply |;
16 candidates? 16 discussed the issue and take a position on the :
17 MR. DEELEY: Objection, vague. 17  issue,
18 A Let me ask you to clarity, second group, 18 Q@ Nuw, sullic wuuld characterize this, the
19 what do you mean by "second group"? 19  activity you've just described between these two
20 BY MR. BOPP: 20 groups advertising on the filibuster issue, as
2] Q The one we are going to need to put a 21 grassroots lobbying efforts. Are you familiar with
22 label on so that 1 don't have to keep characterizing 22 that phrase?
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1 A Yes. 1 what you understand grassroots lobbying to be?
2 Q Do you agree that what's being done there, 2 A To the extent that a grassroots lobbying
3 at least in part, was grassroots lobbying? 3 only implies a connection to a particular office
4 MR. DEELEY: Objection, vague. 4  holder, then 1 think that would be a definitional
5 A Yes, ] would agree that that falls in the 5 distinction between the two.
6 usually accepted notion of grassroots lobbying. 6 Q Isit fair to say that grassroots lobbying
7 BY MR. BOPP: 7 is, based on your definitions, a subcategory of
8 Q Was there any aspect of the two campaigns, 8 issue advocacy -- or issue ads?
9 one on each side, that you reviewed that was not 9 A Yes, in the sense that 1'm using it here
10 grassroots lobbying, that you would say would be 10 and in the report, I think of them as closely linked
11 your opinion was not grassroots lobbying? 11 and that grassroots lobbying, again, for the most
12 A My view is that both the types of ads 12 part, would be a subcategory of issue ads.
13 we've talked about involve grassroots lobbying, that | 13 Q When you are researching the filibuster
14 there are, there's a range of what grassroots 14 issue and you found these two campaigns being
15 lobbying covers and I would say both of these fall 15 conducted by these groups on the filibuster issue
16 within that category. They could also equally well, | 16 that we've just been talking about, are you familiar
17 1 think, be thought of as issue ads. ] believe the 17 with other groups doing grassroots lobbying on
18 distinction between those two is vague, so — 18 issues about upcoming votes in Congress?
19 Q s vague? 19 A Yes. _
20 A Is vague — 20 Q And when you say you are familiar, what do
21 Q Oh. 21 you mean by that?
22 A —s5s0 ] would put them in either-or both 22 A 1 mean that I'm aware that such things
E?| 36 |
1 categories. 1 happen. 1 have not done a scholarly investipation
2 Q Let's explore that for a minute. You are 2 of such things myself, so 1 don't have detailed :
3 familiar with the phrase "issue advertising"? 3 expert kmowledge of specific campaigns of that sort. |
4 A Yes. 4 (Plaintiff's Deposition Exhibit Number 4
5 Q Now, how would you define that? 5 was marked for identification.)
6 A This is where the vagueness comes in, of 6 BY MR. BOPP:
7 course. An issue advertisement, in the broad sense | 7 Q Let me show you what's been marked as
8 that ] use the term, and intended in the report as 8 Exhibit 4. And would you review that document
9  well, is any advertising by a group, usually not a 9 which, I believe, defines various terms associated
10 candidate or a political party, but which discusses |10 with lobbying and other forms of advocacy.
11 an issue, usually takes a position on the issue, and | 11 (Witness reviews document.)
12  may or may not imply something or say something | 12 MR. DEELEY: 1 object to the document to
13 about candidates or office holders' positions on 13 the extent it's, a margin is cut off.
14 that issue. 14 A Okay.
15 So when 1 use the term "issue 15 BY MR. BOPP:
16 advertising,”" 1 mean it in that relatively broad 16 Q Now, I'll refer you to page 2 of the
17 sense. And it's in that sense that these things 17 exhibit at the bottom, and there's the heading:
18 that we could also call grassroots lobbying are, in 18 Grassroots Lobbying. And then it says: Key
19 my broader terminology, equally well thought of as | 19 indicators of grassroots lobbying. And there's
20 issue ads. 20 three buliets points: Relates to specific
2] QQ Would it also be true that the phrase as 21 legislation, reflects a point of view on the
22 you define it of "issue advocacy” is broader than 22 legislation's merits, encourage general public to
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1 contact legislators. 1 Q Now, are you -- is grassroots lobbying, at
2 Do you agree that those are the three key 2 least on occasion, tied to npcoming votes in
3 elements of grassroots lobbying? 3  Congress?
4 A They are certainly three things that do 4 A Yes,
5 appear within grassroots lobbying. 1 wouldn't agree | 5 @ Now, are you familiar with the fact that
6 that they are wholly and completely definition of 6 Congress is often in session in the fall of election
7 grassroots lobbying. 7 years including within 60 days of an election?
8 Q What else would you add? 8 A Yes.
9 A 1 would incinde efforts to mobilize 9 Q And are you familiar with grassroots
10 supporters as part of that. 1 would include efforts 10 lobbying campaigns having been conducted during that
11 to persuade the public as part of that. 11 period of time to influence an upcoming vote in
12 Q Generally on an issue? 12 Congress?
13 A Yes, well, on a specific issue. 13 A T'm not specifically familiar with that.
14 Q Yes. Such as the second type of 14 Q Would you be surprised or would that be
15 advertising that you identified that the groups were 15 incompatible with your experience that such
16 doing? 16 campaigns would be conducted in that time period?
17 A Yes. 17 A In the past, before these issues before us
I8 Q But a communication that contained these 18 came up, it certainly is plausible that it would
19 three elements, you would agree, is grassroots 19 have happened, and I simply don't know of specific
20 lobbying? 20 cases.
21 MR. DEELEY: Objection, mischaracterizes 21
22  the testimony. 22 (Plaintiff's Deposition Exhibit Number 5
38 40 |
1 A 1 would, again, say these are certainly 1 was marked for identification.)
2 elements of grassroots lobbying, but 1 wouldn't 2 BY MR. BOPP:
3 agree that this is a complete definition of 3 Q Let me show you what's been marked as
4 grassroots lobbying. 4 Exhibit 5. Would you review that document, please.
5 BY MR. BOPP: 5 (Witness reviews document.)
6 Q Right, okay. And what I'm asking is 6 BY MR. BOPP:
7 whether or not a communication that contained these 7 Q Actually, this document should only be a
8 three elements would fall within the definition of 8 three-page document. Do you have an additional page
9 grassroots lobbying? 9 attached to it?
10 A 1 think it would depend in part on the 10 A Yes,1do.
11 setting and the nature of the effort beyond this. 1 11 Q@ Could we pull that off. Sorry.
12 agree that these three elements are present in 12 A Okay.
13 grassroots lobbying campaigns as routinely defined, | 13 Q 1 want to refer you specifically to page
14 but one can imagine the same elements being 14 2, under the heading "Attempts to Influence
15 literally present in one context and having a very 15 Legislation (Lobbying) Defined,” in the second
16 different impact or effect or purpose than having 16 paragraph, the last sentence, which begins on line, '
17 the same elements in another. 17 sixth from the bottom, at the end. It says:
18 And so to that extent, I agree that these 18 "Communication will be treated as encouraging the
19 are characteristics of grassroots lobbying but don't | 19 recipient to take action (but not directly
20 exhaust the nature of it. And I would not say that |20 encouraging the recipient to take action - for
21 these three being present necessarily mean thatan |21 relevance of this distinction see exceptions for
22 effort is clearly only a grassroots lobbying effort. 22 communications with members below) if it identifies
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1 whether a specific legislator is supporting, 1 holders and how, for instance, they vote in
2 opposing or undecided on the issue or identifies the 2  Congress?
3 recipient's representative in the legislative body 3 A Yes.
4 oridentifies the members of the committee or 4 Q And would you agree with the proposition
5 subcommittee that will consider the proposal.” 5 that many groups feel that their grassroots lobbying
6 Do you agree with that statement? 6 efforts are successful in influencing the votes in
7 MR. DEELEY: Objection, compound. 7 Congress?
8 BY MR. BOFP: 8 A Idon't have any direct knowledge of that. |
9 Q And I'm not really not referring to the 9 (Plaintiff's Deposition Exhibit Number 6 |
10 material that 1s in parentheses. 1'm referring 1o 10 was marked for identification.)
11 the base sentence. 11 BY MR. BOPP:
12 A I'm sorry, but could yon repeat the 12 Q Let me show you what's been marked as
13 question. 13 Exhibit 6.
14 Q Iknow. | asked if you agreed with that 14 MR. DEELEY: Just so I'm clear, are you
15 statement contained in that sentence, and we'll set 15 asking the witness to review Exhibit 67
16 aside the paren matenal for a moment. 16 MR. BOPP: Yes, what is before him right
17 A Yeah. 17 now.
18 MR. DEELEY: I object, compound and vague. | 18 A Okay.
19 A TIhave no idea from a legal point of view 19 BY MR.BOPFP:
20 because I have no expertise in that area. From 20 Q Inow hand you Exhibit 7, 8 and 9. Would
21 reading the words here, taking them at face value, | 2] you review those, too. :
22 it seems to say that it is encouraging a recipient 22 (Plaintiff's Deposition Exhibit Numbers 7
42 a4 |
1 to take action through the identification of this 1 through 9 were marked for identification.) s
2 legislator, but that's my reading of the words here. | 2 MR. DEELEY: TI'l just note for the record
3 BY MR. BOPP: 3 that the witness now has before him eight pages or [
4 Q Do you agree with that statement, not from 4 partial pages. 3:
5 alegal standpoint but from an ad design standpoint? | 5 And so you can take whatever time it takes
6 MR. O'NEIL: Same objections. 6 toread eight pages.
7 A Ireally don't know. 7 (Witness reviews document.) ;
8 BY MR.BOPP: 8 A Okay. 'j
9 Q Do you agree with that statement as it 9 BY MR. BOPP: :
10 relates to how grassroots lobbying is conducted? 10 Q And then I would like you to review
11 MR. DEELEY: Same objections. 11 Exhibits 10 through 13. T
12 A To the extent that this communication 12 (Plaintiff's Deposition Exhibit Numbers 10
13 that, identifies the position of a legislator, then 13 through 13 were marked for identification.)
14 1 would say that that js likely to encourage 14 {Witness reviews documents.)
15 recipients of that communication to become more |15 MR. DEELEY: And Il note for the record
16 aware of the issue and to link it to the legislator 16 the witness now has in front of him nine pages or
17 more. That, I think I would say. 17 partial pages of text to review.
18 Q Would you agree that organizations that 18 {Witness reviews document.)
19 want to influence govemment policy often engagein | 19 A I'm supposed to have 13; is that correct? |-
20 grass-roots lobbying? 20 BY MR. BOFPF:
21 A Yes. 21 Q Yes.
22 Q Asameans to influence current office 22 A I'm okay.
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45 47

] Q Okay. 1 MR. DEELEY: Are you okay as far ag water

2 (Witness reviews documents.) 2 and--

3 A Done. 3 THE WITNESS: Yeah, I'm good.

4 BY MR. BOPP: 4 MR. DEELEY: - everything?

5 Q Good. Would you agree that Exhibits 6 5 {Witness reviews documents.)

6 through 13 are newspaper articles reporting on 6 A There's also some truncation on the right

7 grassroots lobbying efforts by specific 7 of the Exhibit 16,

8 organizations and their purported -- reporting on & BY MR. BOPP:

9 their purported success in influencing the 9 Q Thank you.
10 govemment on what public policies they would adopt? | 10 A Okay.
11 MR. DEELEY: Objection, compound and 11 Q And with respect to Exhibits 14, 15 and
12 vague. 12 16, would you agree that these are web pages
i3 A 1 wasn't aware they were newspaper 13 reporting on, reporting by organizations on their
14 articles. And conld yon restate the rest of it: 14 specific grassroots lobbying efforts?
15 BY MR. BOPP: 15 MR. DEELEY: Objection - are you done
16 Q Okay. You notice the, for instance on 16 with the question?
17 Exhibit 6 at the bottom, findarticles is the web 17 MR. BOPP: Mm-hmm.
18 site, 18 MR. DEELEY: Vague, compound and outside
19 MR. BOPP: Would you repeat the question 19 the scope of the expert testimony. .
20 forme, please. 20 A They appear to be. Some of them look more .
21 {The record was read aloud as follows: 21 like web pages than others, but I agree that they
22 "QUESTION: Would you agree that Exhibits 22  are reporting on their efforts.

46 48 |

1 6 through 13 are newspaper articles 1 (Plaintiff"s Deposition Exhibit Number 17

2 reporting on grass-roots lobbying efforts 2 was marked for identification.)

3 by specific organizations and thejr — 3 BY MR. BOPP:

4 reporting on their purported success in 4 Q 1show you what's been marked as

5 influencing the government on what public 5 Exhibit 17. ,

6 policies they would adopt?") 6 A This is also truncated on the right.

7 MR. DEELEY: 1 also object as outside the 7 (Witness reviews document.)

8 scope of the expert testimony. 8 BY MR. BOPP:

9 A They appear to be. 9 Q With respect to Exhibit 17, would you
10 BY MR. BOPP: 10 agree that this exhibit purports to be a press _
11 Q Let me show you what's been marked as 11 release from Senator Charles Schumer of New York |.
12 Exhibits 14 through 16. 12 wherein he is kicking off a grassroots lobbying
13 (Plaintiff's Deposition Exhibit Numbers 14 13 effort to influence governmental action, ;
14 through 16 were marked for identification.) 14 specifically the U.S. Postal Service Stamp Advisory
15 MR. BOPP: Go ahead and put these up here, | 15 Committee, with respect to a certain proposal? :
16 keep them — 16 MR. DEELEY: Objection, compound, vague, |:
17 THE WITNESS: Okay. I wasjust tryingto |17 and the document speaks for itself and outside the |
18 keep them straight in my mind about which ones are | 18 scope of the expert testimony.

19 which. So you want me to review these as well;is [ 19 A Yes.
20 that comrect? 20 BY MR. BOPP:
21 BY MR. BOPP: 21 Q Number 18.
22 Q Yes, Exhibit 14 through 16. 22 (Plaintiff's Deposition Exhibit Number 18
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1 them you can have the question in mind, 1 Q 1 understand that your research -- well,
2 maybe that will be helpful. And my 2 in that connection -- | understand you to describe
3 guestion would be: Do these exhibits, 18 3 yourresearch in that area as including U.S. Senate
4 through 24, appear to be web pages from 4 campaigns, partisanship, voter uncertainty, and the
5 various organizations encouraging their 5 impact of U.S. Supreme Court decisions on public
6 supporters to engage in grassroots 6 opinion. Is that correct?
7 lobbying regarding issues that are of 7 A Yes, that's correct.
8 concem to that organization?") 8 Q And ]I understand you to identify your
9 MR. DEELEY: I renew my objections that 9 second major field of research as conceming the
10 T've previously stated. 10 development and application of statistical methods
11 A Yes, among other things. 11 for social science?
12 BY MR. BOPP: 12 A Yes.
13 Q Now, if you were -- let's start with this. 13 Q To what extent does the subject matter of
14 1 understand your testimony that you have not done a | 14 your expert report fall under any of those areas of
15 research project on the involvement of organizations | 15 expertise that you've identified?
16 and grassroots lobbying? 16 A Public opinion, electoral behavior, to an
17 A That's correct. 17 extent, statistical analysis as intrinsic to all of _
18 Q Now, if you were to conduct such a study, 18 these analyses. The effect of media as well is part "
19 would articles that appear in the Journal of 19  of that.
20 Politics be the types of articles that would be 20 Q Which of your -- I'm now referring to
21 viewed by you as a reliable authority within your 21 Exhibit 1, if you would turn to Exhibit 1, and your
22 area of expertise? 22 resume attached to Exhibit 1. Now turning to your
54 56
1 A 1 wouldn't use the word "authority," but 1 publications on page 2.
2 the Journal of Politics is a very reputable 2 A Mm-bhmm
3 professional journal, yes. 3 Q Which of your publications relate to the
4 Q Within your area of expertise? 4 effect of advertising on voting behavior, or on
5 A Yes. 5 elections?
6 (Plaintiff's Deposition Exhibit Number 28 6 A Specifically advertising is not a part of
7 was marked for identification.) 7 these,
8§ BY MR. BOPP: B Q Not a part of any of these publications?
9 Q 1 show you what's been marked as 9 A That's correct. Media and campaign
10 Exhibit 28, and my question is: Would you agree 10 effects are part of these.
11 that this purports to be an article from the Journal 11 Q What's the distinction?
12  of Politics, entitled "Interest Niches and Policy 12 A Media includes all aspects of media, the
13 Bandwagons Pattern of Interest Group Involvement in | 13 nrews, the environment of information coming through |:
14 National Politics"? 14  the media, newspapers as well as advertising, and L'
15 A Yes. 15 would also encompass actions of politicians or
16 Q Inreviewing your resume, you appear to be 16 actions of institutions as well and their effects on
17 identified often as an expert in polling. 17 voters or citizens, 1 should say.
18 A Yes. 18 Q But none of these publications involve
19 Q And what is that area of expertise? 19 advertising specifically and their effect on
20 A Broadly, political polling, or public 20 elections or voting behavior?
21 opinion polling more generally, sampling 21 A None of these specifically include
22 questionnaire design, analysis. 22 measures of advertising itself as an independent
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1 variable in the models. 1 the BYU/UW 2004 election panels, is that the first
2 Q s there any other activity specified in 2 project like that that you've been invoived in?
3 yourresume that involves that question, campaign 3 MR. DEELEY: Objection, vague.
4 adventising effect on elections and voting behavior? 4 A No, the 2002 project 1've been involved
5 A The research project on page 3, the BYU/UW | 5 with for some time.
6 2004 election panel study is integrated with the 6 BY MR. BOPP:
7 Wisconsin Advertising Project and the analysis that | 7 Q What 2002 project is that? ;
8 we've done from there. 8 A That's the paper 1 mentioned a moment ago
9 Q What aspect of that project — well, first 9 that looks at the effect of local news and :
10 what is that project? 10 advertising on voters in Senate and gubernatorial
11 A Yeah, the study that is listed here is a 11 elections in 2002,
12 national survey of voters taken in 2004 in late June |12 Q ‘Would you turn to your report and you said
13 with re-interviews of the voters in September and 13 you neglected to include on your resume a citation
14 re-interviews again in November after the election, |14 to that. Could you identify where that is.
15 and the analysis we are currently conducting 15 A Page 20, Footnote 61.
16 includes matching those respondents with campaign | 16 Q And is that - has that been published?
17 advertising that was collected through the Wisconsin | 17 A No, it's under review.
18 Advertising Project. 18 Q For publication?
19 1 see it's not on my vitae, but also the 19 A For publication. :
20 working paper that's cited in my report uses those 20 Q Do you maintain a blog?
21 advertising data directly from the Wisconsin 21 A ldo.
22 Advertising Project to estimate the effect on voters |22 Q And what is the URL to that blog? f
58 6|
1 following the 2002 election. 1 see that's been 1 A Politikal arithmetic, with a K, dot blog -
2 omitted from my vitae. 2  spot, I believe, dot com.
3 Q Has that project been completed? 3 Q And what — .
4 MR. DEELEY: Objection, vague. 4 A Idon't actually have to type it in very
5 BY MR. BOPP: 5 often. ¢
6 Q And by the way, if my questions, of 6 Q What is the subject matter of that blog?
7 course, are ever vague and you don't understand 7 A It's quantitative discussion of current
8 them, don't hesitate to have me rephrase. 8 politics, especially electoral politics or public ,
9 A No, it's not complete. 9 opinion, but with some range of freedom to talkk  |;
10 Q Now, what aspect of that project are you 10 about anything, :
1] working on? 11 Q You've mentioned the Wisconsin TV project. [
12 A I wasinvolved in all phases of the 12 Is that the terminology you've used? 1 forget, I'm
13 project, but most especially the specification of 13 sorry.
14 the statistical models, their tests, their 14 A It's the Wisconsin Advertising Project.
15 interpretation, the assessment of advertising and | 15 Q Wisconsin Advertising Project. Are you
16 local news media effects on the vote choices in 16 associated with that project?
17 2002, 17 A Yes.
I8 Q s there anything else in your vitae that 18 Q And how?
19 relates to the campaign advertising, the effect on 19 A TI'm affiliated with the project in the
20 elections and voting behavior? 20 sense that I collaborate with the principal
21 A Not on the printed vitae, no. 21 investigator. We collaborate on papers, the design |
22 Q Is this project that you are describing 22 of the research and so on, but I am not a principal :
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1 investigator on the study, I'm not involved in the | 1 candidates or public officials are not identified in
2 day-to-day operations of the study. 2 the discussion?
3 Q And if one would go to the web site, we 3 A Yes. You are using the term "discussion”
4 would discover that you are not listed as a member | 4 in what sense?
5 of the team of the Wisconsin Advertising Project. 5 Q Public communications.
6 Correct? 6 A Yes, I agree.
7 A That's probably right. I have not been 7 Q And that the degree of effect on an
8 there lately. 8 election cannot be determined by the examination of
9 Q Well, let's take you there. 9 the communication itseif?
10 (Plaintiff's Deposition Exhibit Number 29 10 A By the words on the page from the script,
11 was marked for identification.) 11 1 would agree with that.
12 BY MR. BOPP: 12 Q Partially because the effect of a
13 Q 1 will show you what has been marked as 13 particular communication is influenced - is
14 Exhibit 29. 14 affected by other communications in the environment.
15 MR. O'NEIL: 1 object to the document. It 15 Is that true?
16 appears not to be a complete copy. 16 A Yes, I would agree with that.
17 BY MR. BOPP: 17 Q And that as long as it's a public
18 Q Are you familiar with this web site? 18 communication, that is, a communication to members
19 A 1 know that it exists. ] haven't seen it 19  of the public through some means, it can have an
20 in some time. 20 effect on the election that it's not dependent on
21 Q Okay. Well, this — you agree that this 21 the mode of communication?
22 purports to be a copy of one of the pages from the 22 A The effect would surely vary across modes
62 64 |
1 web site visited May 31st, 2006, which lists the 1 and exposure, repetition, but public communication |
2 members of the team. It says "Meet the Team,”" and | 2 of this sort certainly can have these effects.
3 you arenot listed as a member? 3 Q  Can have an effect on an election?
4 MR. DEELEY: Objection, compound and the | 4 A (Nodding head.)
5 document speaks for itself. 5 Q So, in other words, telemarketing, in
6 A That's correct. 6 other words, phone calls, or newspaper advertising
7 BY MR.BOPP: 7 or direct mail or web site information or radio and
8 Q Would you agree that the work of the 8 television advertising, or for that matter,
9 Wisconsin Advertising Project is a reliable 9 discussions on radio talk shows or news broadcasts
10 authority that would be relied upon by those in the | 10  or, in other words, all of — the fact that a
11 field? 11 communication could affect an election, it's not
12 MR. DEELEY: Objection, vague. 12 dependent by which of those modes of communication
13 BY MR. BOPP: 13 because all of them could affect - a communication
14 Q Field of expertise? 14 through any of those modes could affect an election.
15 A Yes. 15 Is that right?
16 Q) Are you aware — well, before I do that, 16 MR. DEELEY: Objection, compound and
17 let's go back to your report, Exhibit 1. 17  vague.
18 Is it fair to summarize your report that 18 A I'would say it's an empirical question
19 the discussion of public policy issues can affect an | 19 what the effects are across different modes,
20 election? 20 intensities, and so on, but in principle, any of
21 A Yes. 21 them could have effects. Without empirical
22 Q Now, that is true even if particular 22 research, it's difficult to say how much any one of
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! them would. 1 A Yes. 1believe there were other news
2 BY MR. BOPP: 2 releases from Wisconsin Right to Life that 1 don’t
3 Q And that includes communications that 3 believe are cited on this particular page that
4 don't mention candidates or public office holders 4  discussed the issue. I have no way of knowing what
5 can have an effect on election through any of those 5 was, in fact, on radio, for example, that's
6 modes of communication? 6 mentioned here as something that was being talked
7 A A communication that deals with 7 about. The Republican chair is quoted here as
8 politically relevant issues need not mention the 8 saying this is the subject for talk radio.
9 candidates in order to have an electorally relevant | 9 Do you want me to point out to you where
10  impact. 10 I'm talking about?
11 Q Let's turn to page 8 of your report. Now, 3 Q Yeah, sure, please.
12 page 8 reports on three press releases by a Senator 12 A It's the second complete paragraph on the
13 Bob Welch. It reports on a November 18th article in | 13 page, the last two or three sentences, the article
14  the Milwaukee Journal Sentinel. It reports on a 14 quotes: "State Republican Chairman Rick Graber |
15 press release by Wisconsin Right to Life. 15 saying Wisconsin Republicans are very well aware of |
16 Am ] missing anything in terms of the 16 the issue, it's something the Senate candidates ‘
17 modes of communication that you are reporting on 17 against Feingold are talking about at every stop. 1
18 here? 18 think talk radio is talking about it around the
19 A No, in this particular section those are 19 state.”
20 the ones that I'm talking about. 20 Retrospectively, of course, I can’t go
21 Q What else did you find in your research in 21 back and find out what was being said on radio or
22 terms of the discussion of the filibuster issue in 22  elsewhere.
66 s |
1 2003/2004 in Wisconsin? What else did you find? 1 Q Well, did you find in your research doing
2 A I'msorry, I don't know how to answer that 2 Lexis/Nexis, did you find any other newspaper
3 question. Can you be more specific. ) 3 articles discussing the filibuster issue?
4 Q Well, you mentioned that you did research 4 A 1didn't find others that specifically
5 on the environment and what was going on in the 5 talked about it with regard to Wisconsin Right to
6 filibuster issue in Wisconsin. You also — when you 6 Life, which was the focus that I took in my search.
7 saw it to prepare your report. You also mentioned 7 Q Did you find - :
8 you got things from the FEC that they wanted to 8 A I1 could just clarify.
9  bring to your attention. Y cu've reported on certain 9 Q Sure.
10 ones of those here? 10 A There may very well have been other
11 A Mm-hmm. 11 discussions of the judicial filibuster during this
12 Q Allright. What other public 12 time. In my search, I was focusing on Wisconsin
13 communications were there regarding the filibuster 13 Right to Life's involvement on that issue and these [
14 issue that you are aware of in 2003/2004 in 14 were the sources that I found for that. 1did not
15 Wisconsin? 15 do a global Lexis/Nexis search for simply the
16 A Well, there was the obvious, the 16 judicial filibuster during that period.
17 advertising that was done by Wisconsin Right to Life | 17 Q And I'm asking you not to speculate about
18 that we talked about. I do not— 18 what you haven't found but what you found.
19 Q That's the television ad and radio ads? 19 A Right.
20 A And the two radio ads. 20 Q And did you find any other articles
21 Q That were attached to the complaint that 21 regarding the filibuster issue in your search?
22  this case is about? 22 A 1don't believe I did.
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1 Q Now, you cite -- 1  think they do. So 1 did not find any evidence for
2 A Can I just pause for a second. 2 that.
3 Q Yeah, sure. 3 Q Okay. On page 9 — now, on page 10, I'm
4 A 1 believe that there is a Wisconsin Right 4 sorry, the second full paragraph, the third - the
5 to Life press release that comes in August or maybe | 5 second sentence says: They, meaning Wisconsin Right
6 it's September, which is not cited on this page,but | 6 to Life, have developed a strong grassroots
7 Ibelieve it's cited elsewhere in the document, And | 7 organization that is united around pro-life issues
8 there might be one other, but this is, for the most 8 and that is ofien effectively mobilized in
9 part, what I found that was specifically Wisconsin 9 elections.
10 Right to Life in the filibuster. 10 All right?
11 Q You have cited three different press 11 A Yes.
12 releases, three by Senator Welch and one by 12 Q s that grassroots network ofien mobilized
13 Wisconsin Right to Life. 13 for prassroots lobbying in the Wisconsin, with
14 Did you find any newspaper, radio or 14  respect to the Wisconsin government and the federal
15 television, in other words, media reports on those 15 government?
16 releases? 16 A 1assume it is. I don't know that
17 A They were either directly or indirectly 17  directly.
18 discussed in this Journal Sentinel article, I 18 Q How do you know it indirectly?
19  believe, but I don’t remember finding any articles |19 A Wisconsin Right to Life on their press
20 that specifically were repeating the Welch press 20 releases and their reports about the Wisconsin Right |
21 releases. 21 to Life discussed their organization and its
22 Q And you didn't find in that article, other 22 mobilization and use in elections, and I'm — and in
70 7|
1 than the one cited here, the Milwaukee Journal 1 affecting public officials. Wisconsin Right to Life
2 Sentinel article regarding Wisconsin Right to Life 2 is also broadly available or involved in legislative
3 and their press releases. Is that right? 3 issues and their members are surely part of that. 1
4 MR. DEELEY: Objection, mischaracterizing | 4 did not do research on specific acts of mobilization
5 the testimony. 5 by them. I'm reporting more the Wisconsin Right to |}
6 A Sorry, could you just repeat the question. 6 Life's discussion of their grassroots organization.
7 MR. BOPP: Want to repeat it. 7 Q Now, 1 assume you've been made aware as
8 (The record was read aloud as follows: 8 part of your preparation of your expert report that
9 "QUESTION: And you didn't find in that 9 Wisconsin Right to Life used its advertising as
10 article, other than the one cited here, 10 grassroots lobbying about affecting votes in the
11 the Milwaukee Journal Sentine] article 11 U.S. Senate on the filibuster issue. 1s that right?
12 regarding Wisconsin Right to Life and 12 A That's correct.
13 their press releases. Is that right?") 13 Q Okay.
14 A 1Dbelieve that's correct. 14 A Well ~
15 BY MR. BOPP: 15 Q That that is their position?
16 Q Did you find any other public 16 A Actually, as I understand it, which is
17 communications by any candidate on the filibuster 17 based on reading their releases, the documents that
18 issue, candidates for, let's say, U.S. Senate in 18 we have in front of us, they characterize the
19 Wisconsin in the years 2003/2004? 19 advertising campaign as about this issue about that.
20 A 1didn't have access to their web sites, 20 They also connected it with the issue of challenging
21 their campaign speeches, so I did not search those |21 the BCRA restrictions, and so I wouldn't say it was
22 because the sites don't exist or at least I don't 22  a single purpose as described by them in the
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1 documents that ] read, but it has at least the dual 1 was not asked to review the literature on grassroots
2 purposes of the grassroots lobbying as well as the 2 lobbying, and so I did net.
3 opportunity to challenge the restrictions, or the 3 BY MR. BOPP:
4 regulation, I should say. 4 Q Likely effects on what?
5 Q If you were aware that Wisconsin Right to 5 A TI'msorry. Likely effects of what on
6 Life viewed this, at least in part, this advertising 6 what?
7 campaign, as a grassroots lobbying campaign about 7 Q In your answer, you just said: 1 was
& affecting upcoming votes in Congress, why did you 8 asked to review the likely effects. And my question
9 not research the grassroots lobbying efforts of 9 s, the likely effects of what on what?
10 Wisconsin Right to Life generally or specifically? 10 A OkKkay. The effects of advertising on
11 A 1 saw that as outside of the questions 11 elections generally, the effects of what we would
12 that I was asked to address. I was asked to address |12 expect or believe based on the empirical literature,
13  the broad role of, or the broad context of the 2004 13 the effects of advertisements such as the Wisconsin |
14 election and to situate Wisconsin Right to Life 14 Right to Life advertisements might be expected to ‘
15 within that and within Wisconsin politics. And 1 15 have on an election.
16 did that in a general way citing the information 16 Q But you are not asked and you did not
17 that was available to me. I don't know how 1would |17 decide to opine on the question of what effect these
18 do a scientific study at this point retrospectively 18 advertisements would have on their efforts to
19 of their mobilization efforts. That seemed far 19 influence votes in Congress?
20 beyond what could reasonably be done in a report of |20 MR. DEELEY: Objection, compound.
21 this nature. 21 A No.
22 Q Were you asked to do a research — to 22 BY MR. BOPP:
) 7 |.
1 opine on the guestion — were you asked to opineon | 1 Q Indescribing or in sort of summarizing "
2 the question of the effectiveness of grassroots 2 your repori, you mention that the public
3 lobbying in influencing votes in Congress when that | 3 communications on an issue could affect an election
4 lobbying campaign is directed at that, for that 4 but the degree of effect, the amount of effect is
5 purpose or at that activity? 5 dependent on what? I know you've identified a whole
6 A T was not asked to do that. 6 series of things in your report. So what would be
7 Q Have you ever done that? 7 the critical features, factors?
8 A No. 8 A Part of the question is an empirical one, ;
9 Q Why weren't you asked to do that? 9 meaning it can't be answered a priori of what makes |
10 MR. DEELEY: Objection, calls for 10 one ad effective and another not, so I'm going to
11 speculation. 11 set that aside.
12 A 1wouldn't have any way of kmowing. 12 In terms of the impact that ads have on
13 BY MR.BOPF: 13 voters, important areas are characteristics of the
14 Q Did anybody tell you why, why — to ignore | 14 voters, how atfentive they are to politics. Other
15 the lobbying question? 15 characteristics of the voters, their
16 A No, no one told me to ignore the Jobbying | 16 predispositions, partisan or ideological, those are
17 question. The issue didn't come up. 17 the most prominent. And those affect or influence
18 Q Why did you think it was not relevant? 18 the extent to which voters are, in the first place,
19 MR. DEELEY: Objection, assumes facts not | 19 exposed to advertising and, secondly, the extent to
20 in evidence. 20 which they accept the message of the ad conditional
21 A 1 was asked to comment on the role of 21 on them having been exposed to the ad.
22 advertising and its likely effects in this case. I 22 Those are things which have effects as
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I well as a characteristic of the advertisement. So 1 accessible to voters. They are more likely to think
2 repetition, for example, affects receptivity -- 2 of it or include it in their decision calculus., But
3 sorry, I said that wrong. Exposure. An ad that's 3 competition in the environment also means that
4 broadcast more times obviously exposes people toit | 4 voters are also more likely to be exposed to
5 either more often or penetrates the public more. 5 competing messages, and so they are more likely to
6 Other characteristics of the ad are the extent to 6 hear multiple messages about an issue.
7 which it arises or stimulates these partisan or 7 Q And how does competing messages affect the
8 ideological or other predispositions. And so both 8 voting behavior, or how one ad affects the voting
9 on the ad content and its repetition and on tbhe 9 behavior if there are competing ads, or competing
10  voters' characteristics, those things together 10 messages, let's —
11 influence the effectiveness or the impact that ads 11 MR. DEELEY: Objection, compound.
12 would be expected to have. 12 A The empirical literature shows that voters
13 Q When you say effect or impact, what are 13 who are exposed to a message can either accept or
14 you referring to? 14 reject that message. And so if they are exposed to
15 A I'm referring to a variety of different 15 competing messages, it's more likely they will be
16 ways that this has been measured in the literature. 16 exposed to a message that they can agree with and
17 1t can include a change of opinion on an issue. It 17 then accept than not. In contrast, in a one-sided
18 can include a change in reported vote or likelihood 18 message environment, where they only hear one side
19 of voting in a particular way or intent to vote in 19 speaking, it's more likely that those messages will
20 that way, but it can also be actual counted ballots 20 have a net effect on public opinion or vote choice
21 and election returns as the dependent variable which | 21 because there is no competing message to reinforce
22 maoves or shifts in response. 22 the other side of the issue.
78 80 |
1 Q Now, if we narrow this down to voting 1 BY MR. BOPP:
2 behavior on election day, in other words who the 2 Q Okay. But if there are competing
3 person votes for, what are the factors about an ad 3 messages, then what's the effect on voting behavior?
4  that, or the environment, for that matter, as it 4 A Greater polarization of the electorate.
5 affects the ad would influence that specifically? 5 The sides tend to sort themselves more clearly into
6 A  Well, I'd incorporate everything 1 just 6 Democrat and Republican, liberal, conservative, pro :
7 said about ads and the individual. The other things | 7 life, pro choice, whatever the issue happens to be. ‘
8  would include whether the considerations are linked | 8 And that heightened salience of the issue makes the
9 to other considerations — let me try that again. 9 issue more relevant to vote choice and more tightty
10 Whether the issues are linked to the 10  associated with other things like partisanship that
11 considerations that voters bring. And so, for 11  also influences the vote choice.
12 example, if going to vote a person has on their mind | 12 Q But having a competing message will :
13  a particular topic or issue, then that topic or 13 adversely affect the persuasiveness, if you will, or
14 issue is likely to have a greater impact on their 14 the effect of one message because you won't have as
15 wvoting choice than if it is not salient to them at 15 big an effect on voting behavior if you have
16 the moment. And so the salience of issues also 16 competing messages, as ] understand your report, Is
17 enters into the likely effects of these votes. 17 that correct?
18 Q How about the competition in the 18 MR. DEELEY: Objection, mischaracterizes
19 environment over that matter? 19 his testimony.
20 A Competition in the environment does two 20 A Could you just read that back.
21 things. First, it stimulates the interest in the 2] MR. BOPP: It wasn't very good.
22 issue and salience of the issue, making it more 22 (The record was read aloud as follows:
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"QUESTION: But having a competing message

83
election day has larger effects on shifting either

] |
2 will adversely affect the persuasiveness, 2 vote preferences or actual vote counts. There is,
3 if you will, or the effect of one message 3 in the first place, a sizable proportion of
4 because you won't have as big an effect 4 undecided voters up through election day in most
5 on voting behavior if you have competing 5 contests. They are available for persuasion. And
6 messages, as | understand your report. 6 the evidence that's cited in the report finds
7 Is that correct?™) 7 empirically that in the latter stages of the
8 A No. 8 election, the impact of advertising seems to
9 BY MR. BOPP: 9 increase in its effect on vote choice and vote
10 Q Okay. How would you say it then? 10 preferences.
1 A What competing messages do is raise the 11 Q Irecall you cited a study regarding two
12 salience for partisans on both sides. So what it 12 weeks pnior to the election.
13 would mean is that — can we just call them pro and | 13 A Yes.
14  anti, for the sake of simplicity? 14 Q Aliright? Are there studies that go —
15 Q Mmorhmm. 15 that examine the ultimate effect of messagesin a
16 A The people who are predisposed to the pro | 16 time period greater than two weeks?
17 side ean be stimulated, can become more, find the | 17 A ] have not found in the literature
18 issue more salient as a result of messages from 18 anything that addresses other time scales, so I'm
19 either side of the debate, okay? And so the 19 not aware of research that specifically addresses
20 implication is that in a high stimulus case with two | 20 any arbitrary point before that.
21 sets of competing messages, partisan predisposition | 21 Q Okay. How about messages that are two and
22 should be enhanced and so potential supporters of |22 a half months before an election?
82 84 :
1 the pro side are, in fact, more likely to absorb the i A 1lmow of no direct evidence on that.
2 pro message, incorporate it and become more aligned | 2 Q Two months before an election, do you know
3 on that basis even in the presence of competing anti 3 ofany--
4 messages. 4 A No.
5 Now, the net effect is likely to be 5 Q  -- evidence or studies?
6 reduced. In a one-sided communication, everything 6 A No,Idon't
7 is pushing you this way, and especially the less 7 Q One month before an election?
§ involved and less partisan people, who are really 8 MR. DEELEY: Objection, asked and
9 the people that move the most, if they are only 9 answered.
10 exposed to a one-sided message, they will be carried | 10 A To the extent that the Johnston book
11 aleng by that message more, whereas with competing | 11 that's cited in here does look at the impact of
12 two-sided messages, they'll get both and the effects 12 advertising over the entire course of the campaign
13 will tend to cancel one another out. 13 coming up to election day, they find that
14 Q What effect does timing have on voting 14 advertising continnously updates voters'
15 behavior in an election? 15 preferences, and so the effect of past advertising
16 MR. DEELEY: Objection, vague. 16 sets the level that you are starting from but the
17 A Do you mean timing before the election, 17 effects of advertising in this week then moves you
18 the number of days before the election day? 18 up and down relative to that.
19 BY MR. BOPP: 19 So based on their empirical evidence, the
20 Q Yeah, timing of the message beforehand. 20 implication would be that earlier advertising had an |
2] A  The empirical evidence seems to 21 effect and helped push the level to a particular
22 demonstrate that advertising that's closer to 22 point but then subsequent advertising moves that.
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In other words, there's not a long-term persistence

of the earlier ads, they get — they set the stage,
if you will, for this week's ads, which then move
you up and down relative to that. So they are an
argument for both a continuous effect of advertising
throughout the campaign period as well as a greater
influence of late campaigning because you'll always
shift in response to the current advertising as
well.
BY MR. BOPP:

Q When you say "current advertising," what
is it - is it advertising on the same subject or is
it no matter what the subjects are you have this
effect?

A In their case, they are looking at total
pro- or anti-candidate advertising. So the net
advertising for each of the two candidates
regardless of the specific nature of the issue.

(@ Has there been any studies on
advertisements on a particular issue throughout the
time period?

A Not that I'm aware of.
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conversations.

Hold on, let me just be clear about this.
Pefinitely Wednesday afternoon, Friday morning. 1
think we may have had a conversation on Thursday,
but it had to do — yes, we did, but it had to do
with what time 1 would get the document in.

Q And what was said in the Wednesday
aflernoon conversation?

A We talked about the emphasis of various
things, what to say more about, what to say less
about. It was a first draft, so I was also
interested in the language and how I had
characterized what I, you heard earlier, what I
would call issue advertising that encompasses this
whole range of advertising as opposed to grassroots
lobbying particularly because in my political
science language, it's a little broader than it was
here. We talked about — well, whether to edit or
not, and, in fact, we made relatively little —
there was little to be changed is what I'm trying to
say.

Q Who was on the call Wednesday?
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Q And so when you've used the phrase "media
message,” that would include any public
communication. 1t would include ads, but it would
include any public cornmunication like the evening
news broadcast, talk radio, anything of that nature?

A Yes.

(Discussion off record.)
(Recess taken.)
BY MR. BOP?P:

Q By the way, between the time you submitted
the drafi report and your final report, what
conversations did you have with anyone associated
with this case?

A Igave them the draft on — sorry —
Wednesday morning. We had a discussion that
afternoon at 5:30, Then I gave another draft on
Thursday afternoon which resulted in a Friday
discussion of typos essentially. And then we had a
check-in just to make sure where we were in terms of
meeting the deadlines and everything. The only —
yeah, yeah. 1 think that's right. Sorry, I
don't — I don't think there were other
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A Kevin and — I'm sorry, Kevin was on, I '
believe, each of these calls, but I don't remember
the names of everyone that was on them.

Q Was there anybody from the interveners,
from McCain's lawyers?

A That would — yes, though, again, I don't
really know — I've not met these people. They are
simply voices on the phone to me. And Steve, is it,
from FEC, who was here earlier — can I ask if
that's his name — was on most of the calls. We —

Q Go ahead, sormry.

A T had asked for feedback about that first
draft because it was a very drafty first draft. It
was an early version and 1 wanted them to let me _
know if I was covering the areas that they wanted me |
to cover.

Q Now, in the Wednesday call, what
suggestions were made specifically in terms of
changes or emphasis or areas that needed to be
either covered more or covered less?

A That1 had, in talking about the Wisconsin
Right to Life ad, I had a paragraph in which 1 was
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1 referring to it as a broad issue ad. I was trying 1 it was okay so far.
2 to say that it was a generic ad and the thrust of 2 Q Okay. Good. Since the Wednesday
3 the papers, the report is still what it — was then 3 conference, did you have any other conferences up
4 what it is now, that any advertising, whether it's 4 until we started today with your deposition about
5 called grassroots ad or issue ad or electioneering, 5 your report and your testimony?
6 would have electioneering effects. And so I used 6 A I've had no conversations about the
7 the term "issue ad" as a characterization of it. My 7 substance or content of the report. On Saturday we
8 intent was this broader sense of any advertising. 8 had a conversation about the deposition and the
9 Q Orany message? 9 procedure. This is the first time 1've been deposed
10 A Or any message. Yes, I would agree with 10 and so they took me through the process.
11 that. And so they pointed out that I was being 11 Q Did you, by the way, consult with any
12 rather imprecise about how I was using that and 12 cther, anyone else about your report?
13 potentially characterizing the ad in a way that I 13 A No.
14 didn't intend to because I meant this much broader | 14 Q Professor Goldstein or any —
15 sense, so I changed that. 15 A No, 1 bad a conversation with Goldstein
16 1 also changed most of the repetition of 16 about depositions in general, but I didn't show him
17 the term "issue ad" to simply "advertisement" or 17 a copy of the report, I didn't discuss it with him
18 some synonym for that, again, to make my point that | 18  in any way.
19 this applied to communications during the campaign | 19 Q So you haven't had your report reviewed by
20 period generalty. Y don't think any of those were 20 any other persons who could be described as experts
21 substantive changes, but they did change the 21 in the field?
22 language. 22 A No.
% 92 |
1 The other area that we specificaily talked 1 MR. BOPP: Well, I think I better go to
2 about was the issue of late campaign effects, which 2 court.
3 I had included already in the report but it was 3 MR. DEELEY: Do you want to go off the
4 included as a paragraph or so and talked about, but 4  record.
5 not to the extent that ] had thought it was, so we 5 MR. BOPP: Yes, please.
6 discussed that and apreed that it could use a 6 (Discussion off record.)
7 section or a subsection to itself. Most of the 7 BY MR. BOFPP:
8 other editing 1 did on my own initiative to flesh 8 Q We are back on the record. Professor
O out arguments or clarify them or qualify them in 9 Franklin, you are still under oath.
10 some appropriate way. 10 A Yes.
11 Q You-all just had a conversation in the 11 Q Allright. Your report, Exhibit Number 1,
12 other room with one or more of these people here. 12 would you tumn to page 3s.
13 What was that about? What was said to you and what 13 A Okay.
14 did you say? 14 Q How about 26 -- 36 actually. In the first
15 A Wewere discussing how Jengthy the morning 15 full paragraph, your report discusses the targeting
16 session had been and we were discussing the New York | 16 of that radio ads. You want to review that, since
17 bar and the Jack of reciprocity between California 17 you are familiar with it.
18 and New York. 18 A Yeah.
19 Q Iguess1didn't - that was more 19 Q Okay.
20 information than I needed, but anything about this 20 A Well, I'm sorry, I know what it says, I
21 case or your testimony? 21 just—
22 A Justthat it was lengthy and that, yeah, 22 Q Okay.
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93 95

1 A That targeting thing, I'm not sure whether 1  at the time but is quickly over written by current

2 that was specific to radio or was television. 2 advertising.”

3 Q Okay. 3 What do you mean by "early ads"?

4 A  From the document 1 don't think it's clear 4 A  What the Johnston finding is here that I'm

5 whether it was just radio or TV or both. 5 discussing shows that the advertisements that are

6 Q Okay. 6 broadcast in the week before one of their survey

7 A I'm just not clear about that. 7 respondents is interviewed have the biggest impact

8 Q lt says that for this audience, meaning 8 on that survey response, vote choice, vote

9 the targeted audience, "the public policy aware 9 preference in that response, that if you also
10 adults, ages 45+ with male skew," it says that it is 10 simultaneously look at the effects of the previous

11  unlikely that political ads wil! change opinions in 11 week's advertising, that previous week doesn't seem

12 this group. 12 to continue, does not empirically have any impact on

13 Is that what your report is reflecting? 13 this week's opinion.

14 A If what they were targeting is what that 14 But if we backed it up a week, then, ;
15 thing said, "'public policy aware aduits," 1 15 obviously, the ads that were broadcast two weeks ago |’
16 wunderstood that to mean people who had substantial | 16 had an effect at the time they were broadcast. So

17 amounts of political interest and involvement, so 17 the implication here is that every week's ads have

18 for those people, the messages that they would hear, | 18 an effect to change opinion, but that once it's

19 whether it was the radio or the TV, either one of 19 changed, they don't have a persisting effect. So an
20 those, would tend to actually he noticed because 20 example of that would be if you had, let's say, a
21 they are politically aware and involved and 21 particularly effective week at some point because of
22 interested, but it's also less likely that it would 22 theissues that you raised or something, those would

94 % |

1 change someone’s mind to the extent that it would, 1. have an effect and conceivahly a hig eifect, hut

2 because these are already aware and involved people, | 2 once you went on to suhsequent weeks, those earlier

3  they would tend to resist the change if it's a 3 ads are no longer continning to have an effect.

4  message that runs counter to their preferences. So 4 1t's not like people sit and remember, now, let me

5 it should reinforce people that are already 5 think about the ads I saw back in July, wow, those

6 concerned about the judicial nominations issue, and 6 were really good ads, they are siill sticking in my

7 it should not he expected to convert someone who 7  mind.

8 feels on the other side. That's what I'm saying. 8 Instead what Johnston and colleagues are

9 Q Okay. Would this be an audience that you 9 saying is that at the time you saw those really good

10 would want to target if you were wanting the 10 ads, you moved your opinions in response to them, :
11 listener to respond by calling a senator about the 11 butonce you moved your opinion, it's the subsequent |/
12  issue and lobby them? 12 advertising that makes you move it further, not some
13 A As an empirical question, these would be 13 long-term memory of those ads from the distant past.
14 the people that are probably most likely to be 14 Q So if someone wanted to, in effect, an :
15 involved enough to make 2 phone call or a contact, 15 upcoming Senate vote and did ads, let's say, between

16 though they may he people that would already be 16 60 and 90 days prior to an election, but the vote

17 mobilized. So I think the answer is prohably yes, 17 was at 60 days, right?

18 these would he people that would be more likely to 18 A  Okay.

19 make the call than people who are the opposite, 19 Q The vote is at 60 days, you are doing
20 unaware, uninvolved, yes. 20 advertising leading up to that vote to affect that
21 Q Tum to page 38. The first full 21 vote, right? Then the ads, the data would indicate
22 paragraph, the last sentence says, "Early ads matter 22 that the ads could very well have an effect on
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1 motivaling people to lobby on that issue, make the 1 Political Advertising in the 2002 Elections?
2 call? 2 A Not specifically, no.
3 A Okay. 3 Q Okay.
4 MR. DEELEY: Objection, vague. 4 (Plaintiff's Deposition Exhibit Number 31
5 BY MR BOPP: 5 was marked for identification.) :
6 Q I'm posing a hypothetical and I'll 6 MR. DEELEY: Jim, before you do that, are |
7 complete my answer. 7 you going to leave Exhibit 30 attached to the
8 And, but that the effect, you know, 60 8 deposition?
9 days from there would be ameliorated by subsequent 9 MR. BOPP: Yes.
10 events. Is that a fair summary? 10 MR. DEELEY: I'm going to ask to get a
11 MR. DEELEY: Objection, vague, 11 copyofit.
12 mischaracterized the testimony. 12 MR. BOPP: Yeah, 1 think we need to do
13 A Ameliorated is not quite the right term 13 that, even though it's not of much value.
14  for the process they are describing in that the 14 BY MR. BOPP:
15 effect was real, it adjusted opinion or preference, 15 Q 1 show you what's been marked as
16 however it adjusted it. It's simply that all of the 16 Plaintiff's Exhibit 31. Now, this purports to be
17 subsequent advertising moves opinion from that new | 17 that report by Professor Goldstein and Rivlin,
18 starting point. All right. And so you could say 18 R-I-V-L — is that his last?
19 that an early event that moves opinion well up has 19 A -—-I-N.
20 an effect in that all the subsequent advertising has 20 Q - I-N. Right. That was found on the
21 to affect people that are now, say, 70 percent 21 Wisconsin Advertising Project web site. Now, is
22 disposed to an issue or to a candidate, so they have | 22  this the type of report that would be a reliable
98 100
1  to work their way back down from that if it's a 1 authority that would be relied upon by people,
2 competitive process, but it's not the case that 2 experts in your field?
3 these ads, the moment of 60 days before, say, 3 A T haven't seen the report, but given that,
4 continue to independently affect the vote as we go 4 yes, this would be a credible source of information. .
5 along, rather they set the baseline that's then 5 Q Would you hand me that. 1 marked the
6 moved about by these other things. 6 wrong version. I'll have her —
7 BY MR.BOPP: 7 MR. BOPP: Would you mind just putting
8 Q Okay. 8 Exhibit 31 over top of that.
9 A It's a tricky question of antocorrelation 9 (Plaintiff's Deposition Exhibit Number 31
10 in the form of the model, which we can talk about if | 10 was remarked for identification.)
11  you prefer. 11 BY MR. BOPP:
12 Q Well, 1 don't want to get in over my head. 12 Q 1hand you Exhibit 31 and — because ]
13 (Plaintiff's Deposition Exhibit Number 30 13 marked the wrong copy. Are you familiar with the
14 was marked for identification.) 14 Election Law Journal?
15 BY MR.BOPP: 15 A I'm sorry, just say it again,
16 Q I'm going to show you what's been marked 16 Q The Election Law Journal?
17 as Exhibit 30. Now -- oh, gosh. I take it back. 17 A No.
18 You can't read that. You could before. Sorry, | 18 MR. BOPP: Allright. I have no further
19 have no questions on 30. Sorry about that. 19 questions.
20 Are you familiar with the Wisconsin 20 MR. DEELEY: Okay. We are going to need a
21 Advertising Project publishing an online, at least, 21 ten-minute break.
22 maybe in other contexts as well, a report calied 22 MR. BOPP: Okay.
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101 103
! (Recess taken — 3:40 p.m. 10 3:55 p.m.) 1 THE WITNESS: But ] can continue to
2 MR. DEELEY: Back on the record. First1 2 answer, n'gh[? For the earlier —
3 wanted 1o note the Federal Election would request 3 BY MR. DEELEY:
4 that the wilness have the opportunity (o review the 4 Q Yes, you can answer.
5  transcript and sign it pursuant 10 30(e). 5 A Yes, advertising in general is usually
6 EXAMINATION BY COUNSEL FOR THE FEDERAL ELECTION | 6 multifaceted. It doesn't only focus on one specific  |;
7 COMMISSION 7 thing, so it could aim at persuasion as well as
8 BY MR.DEELEY: 8 mobilization at the same time. It could aim at
9  Q And, Professor Franklin, | want to direct 9 effecting legislation by pressuring a Congressman or |
10 your attention back to Exhibit 4. 10 an office holder, let's say, and at the same time
1 A Okay. 11  have other purposes. That could be an
12 Q And on the sccond page of that document 12 electioneering purpose in that the sorts of issue
13 earlier today Mr. Bopp asked you questions regarding 13 ads that I'm talking about that satisfy these
14 the bottom of that page, that is, has a section 14 conditions, they certaiuly represent what I take to
15 listing wha it calls key indicators of grassroots 15 be a sincere policy position by the organization in
16 lobbying. Could you take @ moment to review those 16 opposing whatever policy they are discussing while
17 indicators again? 17 at the same time having an overt, a direct
18 A Okay. 18 electioneering consequence.
19 Q In your experience, are you familiar with 19 MR. DEELEY: No further questions.
20 advertisements that meet the indicators listed here 20 MR. BOPP: No questions.
21 and also have an electioneering purpose? 21 (Signature having not been waived, the
22 A Yes, some of the issue advertising during 22 deposition of CHARLES H. FRANKLIN, Ph.D., was
102 104 |
1 campaign periods has done this, it talks about the 1 concluded at 4:00 p.m.)
2 members' votes on specific legislation, sites, roll 2
3 call, site speeches, things like that, directly 3 ACKNOWLEDGMENT OF DEPONENT i
4 related to the legislation, reflects a point of view 4 1, CHARLES H. FRANKLIN, do hereby :
5 on the legislation's merits by talking about whether 5 acknowledge that 1 have read and examined the
6 it was a good or a bad thing for the member to 6 foregoing testimony, and the same is a true, correct
7 support that, usually a bad thing. 7 and complete transcription of the testimony given by
8 And then it's not that unusual for some of 8 meand any corrections appear on the attached Errata
9 these ads to then close with, again, a usually 9  sheet signed by me.
10 pejorative, call Congressman Smith and tell him what |10
11  you think about this or tell him that you don't like 11
12 this or something, so, yes, there is previous issue 12 (DATE) (SIGNATURE)
13 advertising that would, in fact, cover those three 13
14  things. 14
15 Q And do you believe that in some 15
16 circumstances designers of advertising are likely to 16
17 have both the purpose of grassroots lobbying in the 17
18 way you've discussed it earlier today and also 18
19 affecting candidate elections? 19
20 MR. BOPP: Tobject, it goes beyond his 20
21 designated subjects of his expert report and, 21
22 further, it is beyond his expertise. 22
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ERRATA SHEET

107
CERTIFICATE OF SHORTHAND REPORTER -NOTARY PUBLIC

2 INRE: WISCONSIN RIGHT TO LIFE V. FEDERAL ELECTION | 2 I, Bess A. Avery, Registered Merit
3 COMMISSION 3 Reporter, the officer before whom the foregoing
4 RETURNBY: 4 deposition was taken, do hereby certify that the
5 PAGE LINE CORRECTION AND REASON 5 foregoing transcript is a true and correct record of
6 _ 6  the 1estimony given; that said testimony was taken
7T 7 by me stenographically and thereafier reduced 10
s 8 typewriling under my supervision; and that | am
° 9 neither counsel for, related to, nor employed by any
10 10 of the parties to this case and have no interest,
n __ 11 financial or otherwise, in its outcome.
iz _ 12 TN WITNESS WHEREOF, I have hereunto set my
13 13 hand and affixed my notarial seal this 13th day of
e 34 June 2006.
15 15
16 16 My commission expires:
17 17 September 14, 2008
18 18
19 _ 19
20 20 NOTARY PUBLIC IN AND FOR THE
21 21 DISTRICT OF COLUMBIA
22 (DATE) (SIGNATURE) 22
106
N ERRATA SHEET CONTINUED
-2 IN RE: WISCONSIN RIGHT TO LIFE V. FEDERAL ELECTION
3 COMMISSION:
4 RETURN BY:
5 PAGE LINE CORRECTION AND REASON
6 _
T
8
5
0 _
nm _
12
13 _
14 _
15 _
16 _
17 _
18
19 _
20
21
22 (DATE) (SIGNATURE}
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1 CERTIFICATE OF SHORTHAND REPORTER - NOTARY PUBLIC :
2 I, Bess A. Avery, Registered Merit
3 Reporter, the officer before whom the foregoing

4 deposition was taken, do hereby certify that the

5 foregoing transcript is a true and correct record of é
© the testimony given; that said testimony was taken !
7 by me stenographically and thereafter reduced to

8 typewriting under my supervision; and that I am

9 neither counsel for, related to, nor employed by any

10 of the parties to this case and have no interest,

11 financial or otherwise, in its outcome.

12 IN WITNESS WHEREOF, I have hereunto set my

13 hand and affixed my notarial seal this 13th day of
14 June 2006.

15
16 My commission expires:
17 September 14, ,;2008

-0 wid Y.

19

20 NOTARY "PUBLIC IN AND FOR THE J
21 DISTRICT OF COLUMBIA :

22
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3 ) 3 JAMES BOPP, JR., ESQUIRE
4 WISCONSIN RIGHT TO LIFE, INC., ) 4 BOPP, COLESON & BOSTROM
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5 7
! CONTENTS 1 Q Was that recently announced in Colorado?
2  EXAMINATION OF DOUGLAS L. BAILEY PAGE | 2 A Yes.
3 By Mr. Bopp 6 3 Q And that's where the home of it is?
4 EXHIBITS 4 A Yes.
5 {Attached 10 the transcript.) 5 Q And the purpose is to support a
6 BAILEY DEPOSITION EXBIBIT NUMBER PAGE 6 third-party political, political candidates?
7 1 Text of declaration by Douglas Bailey 15 7 A No, the purpose is to hold an Internet
8 2 Amicus Curiae brief submitted to the 17 8 convention in 2008 that will nominate a Unity ticket
9 U.S. Supreme Count S for president and vice president, put it on the
10 3 Declaration prepared by Douglas Bailey 26 10 ballot in 50 states and get them elected.
11 4 Storyboards for six ads 36 1 Q Allright. So you said no when 1 said
12 5 Campaign ad 38 12 nominate a third-party candidate for president. Why
13 6 Campaign ad 38 13 did you say no?
14 7 Campaign ad 39 14 A We are not quite sure, in fact we have a
15 8 Campaign ad 48 15 request for an advisory opinion for the FEC, right
16 9 Campaign ad 54 16 now, as to what we are, because we fall between the
17 17  cracks.
18 18 Q Whether you are a political party or —
i9 19 A Right.
20 20 Q What would be the other option?
21 2] A We may be a political committee, we may be
22 22 a 527, we may be a variety of things. We are
6 g
1 PROCEEDINGS I organized as a 527 while we ask the question., |
2 DOUGLAS L. BAILEY, 2 Q Right. Iunderstand.
3 being first duly swom, testified as follows: 3 So the group would nominate candidates and
4 EXAMINATION BY COUNSEL FOR THE PLAINTIFF | 4 place them on the ballot for president and vice
5 BY MR.BOPP: 5 president in 2008. That's the goal?
6 Q State your full name for the record, 6 A Yes,sir.
7 please. 7 Q And then would the group conduct a
8 A Douglas Bailey. 8 campaign around those nominees?
9 Q And with whom are you employed? 9 A No, the nominees would conduct their
10 A ] actually am self-employed at the moment. 10 campaign.
11 Q And in what capacity? 11 Q All right. Who first contacted you about
12 A I'mdoing a little writing and 1'm working 12 being an expert witness in this case?
13 for a startup political movement. 13 A 'Way back when, the answer is Fred
14 Q [Ididn't understand the last part. 14 Werthheimer.
15 A A startup political movement. 15 Q Thinking you are saying way back when,
16 Q What is that? Political movement? 16 perhaps you are referring to the McConnell
17 A VYes. 17 litigation?
18 Q What is that? 18 A Yes.
19 A 1t's called Unity '08. 1t's the beginning 19 Q Let's bring it forward a littie bit. With
20 of a separate effort in terms of politics in 2008. 20 respect to the Wisconsin Right to Life versus FEC
21 Q Unity '08? 21 litigation, you understand you are designated as an
22 A Yes. 22 expert in that case?
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9 i
! A 1do understand that I've made a 1 not going to try to quole them because my memory is
2 declaration in that case, yeah, that's right. And 2 not that good, but the issue essentially is whether
3 your question is? 3 that type of ad, which some would call an issue ad
4 Q  Who first contacted you about being an 4  and others would call a campaign ad, was appropriate
5 expertin Wisconsin Right to Life versus FEC? 5 in the midst of a campaign.
6 A Fred Werthheimer was the person who called | 6 Q You vsed two terms, "issue ad" and
7 me and asked would I have an interest in continuing | 7 "campaignad." Would you tell me how you — what
8 the — 1 don't know that he used the term 8 you understand those to describe and how you
9 "dialogue," I would — in this case and I said sure. 9 distinguish between the two.
10 Q And when was that? 10 A  What I said was that some people call it
1 A I'm not going to be good in time, dates. 11  anissue ad and somc people call it a campaign ad.
12 So L 1 can't answer that. 12 My view is that anything that is run in the midst of
13 Q Okay. Was it this year, 20067 13 the campaign that is likely to have political impact
14 A It seems to me, it seems to me that it was 14 is a campaign ad. I don't mean that as a legal
15 last year, but 1 don't really remember. I honestly 15 term,] just mean as a practical term. 1 think it
16 don't remember, 16 is possible for a campaign ad by my definitions,
17 Q Now, after that conversation, who else i7 campaign ad and an issue ad to be the same thing.
18 have you talked to about being an expert in this 18 1t's possible to talk about issues in a campaign and
19 case and about this case? 19  try to have some impact on issues in the midst of a
20 A I've talked to, with Shane here and I've 20 campaign. 1 won't try to define how other people
21 talked with some folks at the FEC. 21 see anissue ad.
22 Q Have you discussed with them the substance 22 Q Right.
10 12
1 of your testimony and expert opinion? 1 A But my sense is an issue ad is something
2 A Sure 2 thatis hopefully going to have am impact on issues. |
3 Q And would you tell us about those 3 My point is, issue ads and campaign ads can be the
4 conversations. 4  same thing. 1 mean, ap issue ad run in a campaign |
5 A Well, I think it was their, my purpose was 5 is a campaign ad.
6 to find out what more was needed than my earlier 6 Q Okay. Again, let me paraphrase you and
7 participation in the McConnell case, and they 7 tell me if Pm right or not. 1 think what you said
8 described the current case, asked me a few questions & was if you run an ad about a political issue, that
9 and I responded. 9 it will have an effect, that it will have an effect
10 Q Okay. What did they tell you about the 10 on an election and should be considered to be a
11 current case? 11  campaign ad. Is that what you are saying?
12 A Roughly speaking, and this is a guick 12 MR. HAJJAR: Objection, mischaracterizes
13 summary, but it's not, but 1 don't know a whole lot 13 the witness's testimony.
14 more than the quick summary, that Wisconsin Right to | 14 BY MR. BOPP:
15 Life organization ran some ads in the, prior to the 15 Q Goright ahead,
16 primary in Wisconsin, that sought to have voters in 16 MR. HAJJAR: You can answer.
17 Wisconsin call Senators Feingold and Kohl in 17 A 1 don’t understand the process here, when
18 relation to the filibuster issue. 18 they object I'm — 1 know I'm supposed to be quiet
19 Q Okay. Did theytell you anything else 19 but—
20 about the case, what the claims were, what the 20 BY MR.BOPP:
21 arguments were in the case? 21 Q Right, during their -
22 A Yesh, in general. In general, yes, I'm 22 THE WITNESS: Is there somebody who rules
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15

I on that objection? ] Q And that would include ads that mentien
2 BY MR. BOPP: 2 the names of candidates and ads that do not mention
3 Q No, no, no, there's no judge here, so it 3 the names of candidates?
4 is quite common in depositions for counsel to 4 A Yes, from my standpoint. Again, not a
5 interject an objection, but unless they instruct you 5 legal term, it's just bound to have some impact on
6 not to answer and you decide not to answer basedon | 6 the campaign and it's a campaign ad from my
7 that advice or because of your own considerations 7 perspective,
8 here, then you are to answer. So this is going to 8 Q And you used the phrase prior, in a prior
9  happen. 9 answer, "a political issue." What did you mean by
10 A Well, let me ask you then, let's start all 10 "a political issue"? If the ad referred to a
11 over with this one. Would you either restate or 11 political issue, what did you mean by that?
12 rephrase the question, please, 12 A Any issue that is related in any way to
13 MR. BOPP: Could you repeat the question. 13 the offices that are on the ballot or the candidates
14 (The record was read aloud as follows: 14 that are on the ballot.
15 "QUESTION: Okay. Again, let me 15 Q You've referred to your declaration that
16 paraphrase you and tell me if I'm right 16 you submitted in the McConnell case.
17 or not. Ithink what you said was if you 17 (Plaintiff's Deposition Exhibit Number 1
18 run an ad about a political issue, that 18 was marked for identification.)
19 it will have an effect, that it will have 19 BY MR. BOPP:
20 an effect on an election and should be 20 Q Let me show you what's been marked as
21 considered to be a campaign ad. Is that 21 Exhibit 1. Now, to explain the format, this, I got
22 what you are saying?") 22 this out of the joint appendix or some other
14 16|
] THE WITNESS: And could 1 hear the 1 compilation of evidence that was submitted as part
2 objection, please. 2 of the briefing in the Supreme Court because 1 could
3 (The record was read aloud as follows: 3 not locate your declaration that you signed, but
4 "Objection, mischaracterizes the witness's 4 would you examine this and tell me whether or not
5 testimony.") 5 this is the text of the declaration that you
6 A Let me state it in my own words. 6 submitted in the McConnell case?
7 BY MR.BOPP: 7 MR. STANSBURY: Just so the record s
8 Q Please, that's what [ asked you to do. 8 clear, and I think you alluded to this, but the
9 A Anything — I'm not talking in legal terms 9 declaration that Mr. Bailey has is not signed.
10 now 10 MR. BOPP: What do you mean? This one?
I1 Q Mm-hmm. 11 Exhibit 1?7
12 A Anything that happens in the course of a 12 MR. STANSBURY: Yeah, that this copy is
13 campaign is, potentially has some impact on the 13 not signed.
14 campaign so that any ad run that relates to 14 A Since it isn't signed, I'm perfectly happy
15 candidates or the issues in a campaign is going to 15 toread it from top to bottom. To tell you the
16 have some impact on the campaign. It may have a 16 truth—
17 little impact. It may have a big impact, butit's 17 BY MR. BOPP:
18 going to have some impact, and so in that sense any |18 Q If that's necessary then, please, do.
19 ad that is run that has impact on a campaign is, in 19 A To tell you the truth, I won't remember it
20 my mind, a campaign ad. That's what I mean by the | 20 exactly every word, but I will read it to see
21 term "campaign ad" because it's going to have some | 2| whether 1 agree with what I said then and assume
22 impact on the campaign. 22 thatit is right. Let me take the time to read it.

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
(202) 861-3410 (800) 2924789 (301) 762-8282 (703) 288-0026 (410) 539-3664



Case 1:04-cv-01260-RJIJL-RWR_ Document 81-2
DEPOSITION OF DOUGLAS L. BAILE

Filed 07({14/2006 Page 237 of 286

CONDUCTED ON TUESDAY, JUNE 6, 2006

5 (Pages 17 10 20)

17 19
i (Witness reviews document.) 1 me,if it's necessary to correct the record on that,
2 A This certainly appears to be similar. 1 2 I'm happy to do so.
3 can't swear to it word-for-word, but it seems right. | 3 Q s Exhibit 2 a copy of that brief?
4 BY MR. BOPP: 4 A Well, once again, I'm going to presumc
5 Q Okay. Thank you. 5 thatitis. 1 wouldn't know of any reason why you
6 Now, do you recall that this case, 6 wouldn't give me what1 actually provided so 1 would
7 Wisconsin Right to Life versus Federal Election 7 presume that it is. Without reading it, and even if
8 Commission, was before the U.S. Supreme Court 8 1readit, ] wouldn't nccessarily remember every
9 previously? 9 paragraph and word.
10 A 1am here in relation to my experience in 10 Q Who contacted you about submitting a brief
I1 politics, I don't know this case. I don't know - 11 inthe U.S. Supreme Court such as Exhibit 2?
12 I'm not here as a lawyer. 1 don't understand the 12 A 1 think I've answered that question.
13 legal history and I haven't spent a lot of time 13 Fred Werthheimer talked to me as to whether I would
14  trying to figure out the legal history. 14  be willing to participate in this case, in a
15 Q Before you were contacted to do your 15 continuation, in essence, of my participation in the
16 declaration for this case, were you involved in the 16 MecConncll case, which is the way | view it.
17 Wisconsin case? 17 Q Randall Dryer is listed as counsel, your
18 A Not to my knowledge. 18 counsel. Do you know him?
19 (Plaintiff's Deposition Exhibit Number 2 19 A I know him on the phone.
20 was marked for identification.) 20 Q Okay. Youtalked to him?
21 BY MR. BOPP: 21 A Yes.
22 Q Let me show you what's been marked as 22 Q Okay. What did you pay him for the filing
18 20
1 Exhibit 2. This is what's called an amicus curiae 1 of this brief? :
2 brief submitted to the U.S. Supreme Court in the 2 MR. HAJJAR: Objection, assumes facts not
3 Wisconsin case purportedly on behalf of Douglas L. 3 inevidence.
4  Bailey, which 1 gather is your name. Comrect? 4 A  What did I pay him? 1 take it that that
5 Douglas L. Bailey is your full name? 5 is a serious question.
6 A Right. 6 BY MR.BOPP:
7 Q Did you authorize the submission of an 7 Q) One of the benefits of being a lawyer in a
8 amicus cuniae brief on your behalf in the U.S, 8 deposition is that the lawyer gets to ask the
9 Supreme Court? 9 questions and the witness gets to answer.
10 A Yes, Idid. 10 A And the witness surely gets to ask some
11 Q Okay. So you were -- you said you were 11 questions and the lawyer doesn't have to answer.
12 not involved in the Wisconsin case prior to 12 Q Right. So if you wouldn't mind answering
13 submitting your declaration, but now we -- | have 13 my question.
14 before you -- 14 A Ifitis a serious question, sure, I'll
15 A Well, let me, let me put it in my words. 15 answer it. He paid me nothing. I paid him nothing,
16 Q Okay. 16 nothing.
17 A 1told you that I'm not a lawyer and have 17 Q Do you know who paid Mr. Dryer for the
18 no interest in being one, so the distinction between | 18 legal work associated with tiling the brief on your
19 an amicus curiae brief and a declaration is not a 19  behalf, Exhibit 27
20 great distinction that has great meaning to me, 20 MR. HAJJAR: Objection, assumes facts not
21 Obviously 1 had an amicus curiae brief,I don't even | 21 in evidence.
22  know what that means, but yes, I had one. So let 22 A No,Idon't.
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1 BY MR. BOPP: 1 for elective office; 2, the alleged need to identify
2 Q Do you know if he was paid? 2 office holders in grassroots lobbying
3 A No. 3 advertising” --
4 Q Did you advance any of the costs for the 4 MR. STANSBURY: Can | just interrupt for a
5 printing of the brief? 5 second. If you can give Mr. Bailey a copy so that
6 A No. 6 he can read along would probably be most helpful
7 Q Do you know who paid for the printing of 7 rather than him taking your word for it.
8 the brief? g MR. BOPP: If you mind not interrupting me
9 A No. 9 when I'm asking a question.
10 Q Did you discuss the filing of a brief in 10 MR. STANSBURY: You can finish. I'm just
11 the Supreme Court with Mr. Werthheimer? 11 putting that on the record that he doesn't have a
12 A 1think I said before that he had called 12 copy.
13 me and asked me whether 1 was willing to continue, | 13 MR. BOPP: Well, I would appreciate if you
14 in my terms, the dialogue that I had started with, 14 do not interrupt my questions. You can put whatever
15 in the McConnell case, and I said [ was. Peried, 15 you want on the record after I'm done.
16 that was the end of that. 16 MR. STANSBURY: Go ahead.
17 Q Did he discuss with you who would pay the 17 BY MR. BOPP:
18 lawyer and pay the costs for filing of the brief in 18 Q "3, the likely impact of Wisconsin Right
19 the Supreme Court? 19 to Life's proposed advertisements had they been run
20 A No. 20 in the 2004 Wisconsin pre-election environment; 4,
21 Q Tuming back to0 Exhibit 1, with respect to 21 the effect that a grassroots lobbying exception like
22 the declaration that you filed in the MeConnell 22 the one Wisconsin Right to Life seeks would likely
22 24|
1 case, was any lawyer associated with or assist you 1 have in future electoral coniests; and, 5, any other  |.
2 in any way with respect to that deciaration? 2 relevant matters relating to electing — advertising
3 A The answer to that is yes, but I can't, 3 and elections.”
4 but I honestly don't remember who it was, That is 4 And it concludes with: "The Defendants
5 to say, 1 did have conversations in relation to the 5 reserve the right to alter the subjects of
6 format and that kind of stuff, but I don't remember | 6 Mr. Bailey's testimony relevant to the matters in
7 who it was. 7 thiscase."
8 Q Do you know who the lawyer was 8 Now, is that the complete recitation of
9 representing, lawyer or lawyers, or what 9 the subject matters for your expert testimony? And
10 organizations they were associated with? 10 if you'd like to look at that designation, I'll be
11 A 1don't remember. 11 happy to let you look at it.
12 Q Did you pay that lawyer for Lhe assistance 12 (Document tendered to the witness.)
13 he provided in the preparation of your declaration? 13 A Okay,I'veread it again. Now can I hear
14 A No. 14 the question again, sorry.
15 Q Do you know who did, if anyone? 15 MR. BOPP: Would you repeat the question
16 A 1don't know, 16 for him, please.
17 Q The expert witness designation states the 17 (The record was read aloud as follows:
18 anticipated subject matter of your testimony as 18 "QUESTION: Now, is that the complete
19 follows: "It is currently anticipated that 19 recitation of the subject matters for
20 Mr. Bailey's testimony will generally address the 20 your expert testimony? And if you'd like
21 following subjects: 1, the impact of broadcast 21 to look at that designation, I'l be
22 advertisements identifying candidates on campaigns 22 happy to let you look at it.")
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1 A Well, that's what's been described here. 1 it begin?
2 J{rankly don't even know how to answer that 2 A After the bio was prepared.
3 question. 3 Q Was it after June the 2nd?
4 BY MR. BOPP: 4 A It was, in fact, announced on the 31st of
5 Q Well, did the lawyer in this case discuss 5 May.
6 with you, or Mr. Werthheimer, the subject matlers 6 Q And for how long were you associated with
7 that wouid be encompassed within your experi 7 the project before its announcement?
8 testimony? 8 A We had been talking about it and planning
9 A Well, sure, we talked about it. And this 9 about it for a while.
10 is a rational summary of that. 1, by the way, ] 10 Q Okay. For how long approximately?
11  know it has some legal meaning. 1 don't 11 A Months, six menths.
12 particularly like the term "expert testimony.”" If 12 Q When was this bio prepared?
13 expert means based on experience, I suppose, that's | 13 A Probably, it Iooks to me like it's maybe
14  a rational description. I don't call myself an I4 eight months or a year old.
15  expert. X call myself experienced. So, but 15 Q Is there anything else that is relevant in
16 nonetheless, ] don't argue with this description of | 16 terms of your occupation, your publications, your
17 the general nature of my testimony and what it 17 endeavors that are also not reflected on this
18 covers. 18 resume?
19 Q Are there any other subject matters that 19 A Relevant to whom?
20 you anticipate testifying about beyond those 20 Q Relevant to your expert testimony.
21 specified in that paragraph? 21 A Well, if my experience is what's relevant
22 A T'have no idea what you are going to ask 22 to my expert testimony, then it's everything I do
26 28 |
1 about, for example, so I can't answer that question. | 1 every day, so this is a bio for heaven sakes. ’
2 Q Has anyone associated with this case told 2 Q Sois there anything else in terms of your
3 you that there are any subject matters that you may 3 activities or publications that are not reflected
4 be asked to testify about beyond what is specified 4 here in the natre of the matters that you have
5 in that paragraph? 5 already specified here?
6 A Not that I recall. 6 MR. HAJJAR: Objection, vague.
7 Q Now, Jet me show —- I'm sorry. 7 THE WITNESS: I'm sorry?
8 (Plaintiff's Deposition Exhibit Number 3 8 MR. HAJJAR: ] just objected that the
9 was marked for identification.) % question was vague, but you can go ahead and try to
10 BY MR. BOPP: 10 answer that.
11 Q) Let me show you what's been marked as n A Well, you know, I have, we all have, the
12 Plaintiff's Exhibit Number 3. 1s this the 12 capacity to write one-page bios or 20-page bios.
13 declaration that you have recently prepared in the 13  What is it that you want? I'm not trying to be
14 Wisconsin case? 14 difficult, I just — the fact is as a good Indiana
15 A Yes, it appears to be, 15 lawyer, would you want on there that Senator Lugar |
16 Q If you tumn to the last two pages, is this 16 was a client of ours or Governor Bowen or Governor |
17  your resume? 17 Orr? Is that relevant? It would be to me if I were
18 A Yes. 18 from Indiana, but ] don't know, frankly, what — it
19 ) Okay. Now, this report was submitted 19 seems to me to be fine, I'm happy with it.
20 on -- or signed, excuse me -- on June the 2nd, 2006. 20 Q Now, turn to page 2 of your bio — I'm
21 A Right. 21 sorry — your deelaration. 1 didn't mean your bio.
22 Q Now, did the project Unity 2008, when did 22 Sorry.
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1 A Page 2, got you. 1 paraphrasing, and you put it in your own words if
2 Q Your declaration. At Paragraph 3 it says: 2 I'minaccurate, the -- where there are public
3 "] also have extensive experience consulting with 3 communications by the group to the general public
4 various citizens' initiatives and other grassroots 4 with a message to, urging them to contact
5 issue campaigns. For example, I've advised, among 5 appropriate govermnmental officials to take certain
6 others, Handgun Control, Inc., Floridians Against 6 action such as vote for a bill or vote against a
7 Casinos, and League of Conservation Voters." 7 bili?
8 Let's start, 1 guess, with Handgun 8 A Did you describe that as my definition?
9 Control. When did you represent them or consult % Q That's what I just understood you to say
10 with them? 10 as your definition. 1f I'm not correct, would you
11 A 1 consulted with them on a pro bono basis i1 giveittome.
12  virtually from the inception of the organization — 12 A That is not correct.
13 now you are really testing my memory -- in the '70s. | 13 Q Okay.
14 Q And through what period of time? 14 A What] was saying is that in my term, you
15 A Through much of the '80s and even into the |15 could call grassroots lobbying the building of an
16 early '90s and an occasional meeting since then, but | 16 organization of supporters who subsequently might be
17 it wasn't a contractual arrangement, so they would |17 asked to contact, but the building of that
18 call me occasionally to seek guidance and thoughts | 18 grassroots organization is another form of
19 and so forth, 19 grassroots lobbying. In my mind, they are sort of
20 Q And what kind of subjects would they 20 part and parcel of the same thing in the sense that
21 consult with you? 21 if you don't build the organization, then you have
22 A General strategy on the issue how to 22 no organization to call on. My recommendations and
30 3z|
1 commumicate the issue to the public at large, how to | 1 consulting for the group related to how do you build
2 seek public support for their positions. General 2 the organization, how do you grow the members.
3 strategic advice and occasionally in terms of some 3 Q Well, let's come up with a word, so that
4 advertising, advertising for the issue, to shape 4  we'll understand each other, for this specific kinds
5 public opinion as opposed to having impact on 5 of advertising that are public communications to the
6 campaigns. 6 general public, or portions of it, and then are
7 Q Were there occasions when they were 7 asking them to contact governmental officials such
8 involved in grassroots lobbying that you consulted 8 as legislators to vote for or against a particular
9 with them? 9 bill or to take some public action. What do you
10 A If by grassroots lobbying you mean 10 want to call that, that kind of advertising?
11 reaching the public, to reach the public officials 11 A Let's call it public lobbying advertising.
12  in some way, the answer is no. In a more broad 12 Q Okay. Good. So your recollection is that
13 sense, again, 1'm not using legal definitions, I'm 13 you did not consult with Handgun Control, Inc. about
14  just using my own part of the communications effort | 14 public lobbying advertising. Is that right?
15 of any such organization, has some grassroots 15 A That's correct, ] don't remember any
16 lobbying, my term, grassroots lobbying impact if you | 16 conversations about that, although it was always
17 are trying to build the memberélu‘p, if you are 17 sort of implied that, at times, the organization was
18 trying to build the understanding of the issue among | 18 going to do that. But I didn't participate in
19 the public without necessarily causing them to take | 19 developing those ads or in reconmending them.
20 any specific actions. 20 Q Did they engage in that sort of
21 Q Well, let's use your definition of 21 advertising, that is, public lobbying advertising?
22 grassroots lobbying, which is — and again, I'm 22 A  I'm trying to think of cases. Frankly, 1
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1 suspect that they did, but I don't remember. There 1 BY MR. BOPP:
2 were undoubtedly particular instances where there 2 Q Pubiic lobbying advertising,
3 were bills before the Congress where they did some 3 A Public lobbying advertising. No, by my
4  of that. 1 was not invelved in it. 4 definition, 1 did a good deal of grassroots
5 Q Now, with respect to Floridians Against 5 organization-building kind of work and some
6 Casinos, what was your consulting with that group, 6 advertising of that sort, not public issue —
7 what was the nature - 7 Q Public lobbying advertising?
8 A That's really a different kind of issue 8 A Public lobbying. I'm going to write it
9 altogether, where there was a ballot issue on the 9 down.
10  ballot in Florida to permit casino gambling, and so 10 Q Thad to. When is public lobbying
11 there was a campaign waged for or against, in our 11  advertising customarily done?
12 case against that ballot issue. It's a different 12 A For the most part, 1 think it happens when
13 kind of thing altogether. 1t didn't involve 13 a bill or a matter or an issue is directly before
14 legislature in any way. 14 the Congress and it tends to be when votes are
15 Q The League of Conservation Voters, what 15 scheduled so that the week before it varies, but
16 was your relationship with them or what did you 16 that's my — it's not my experience in the sense of
17 consult with them on? 17 having done it, but that's clearly when it happens.
18 A That, again, was a personal pro bono I8 Q Okay. Now, does such advertising
19 relationship because a friend was the head of the 19 customarily mention the names of particular office
20 organization and he sought my views on a variety of 20 holders that they are being — that the public is
21 issues. More in the first category, more in the 21 being asked to lobby?
22 handgun contro] category, where how do you broaden | 22 A In some instances it does. Often it does
14 36|
1 the membership of the organization, what are the 1 not. ] think increasingly it does. It's targeted
2 issues, what's the phraseology that can expand the 2 in particular districts or particular states.
3 membership. Idon't remember any instance whereI| 3 Q And why would they, such advertising
4 was involved in advising them or working with them | 4 mention the names of specific office holders?
5 on any, on any advertising for them. 5 A Well, if it's in advance of an issue,
6 Q Okay. Have you consulted with any group 6 generally it's because that office holder is either
7 specifically on public lobbying advertising or any 7 undecided on the issue or it is taking on a position |.
8 person? 8 and you want the public to weigh in with them to
9 MR. HAJJAR: Objection, compound. 9 cause them to take the other issue.
10 THE WITNESS: 1'm somry. 10 Q Now, turn to page 6 of your report -- your
11 MR. HAJJAR: 1 objected that there are 11 declaration, 'm sorry -- Paragraph 15. You mention
12  actually two questions to this question. 1fyou 12 that your work in Florida regarding Floridians
13 understand it, you can answer. 13 apainst gambling involved a ballot measure?
14 A Now | don't even remember it. I'm sorry. 14 A Right.
15 MR. BOFP: Would you repeat it, please. 15 Q Okay. And so there would be no necessity
16 (The record was read aloud as follows: 16 or even no reason to mention candidates or office
17 "QUESTION: Have you consulted with any 17 holders in that context. Is that right?
18 group specifically on public lobbying 18 A In that campaign, absolutely no reason at
19 advertising or any person?") 19 all.
20 A I think the answer to that is no. I'm 20 {Plaintiff’s Deposition Exhibit Number 4
21  just trying to, I'm trying to recall any instance 21 was marked for identification.)
22 when we ever did any public - what was the phrase? | 22
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1 BY MR. BOPP: 1 BY MR. BOPP:
2 Q Let me show you what's been marked as 2 Q And Exhibit 7.
3 Exhibit 4. And lel me describe the cxhibit for you. 3 (Plaintiff's Deposition Exhibit Number 7
4  The lower right-hand corner there is an 4 was marked for identification.)
5 identification -- well, these are six -- it's the 5 BY MR. BOPP:
6 story books for six ads. Do you know what a story 6 Q And I'd like for you to review those as
7 bock for an ad is? 7 well
8 A Storyboard. 8 {Witness reviews documents.)
9 Q Storyboard. See, you know better than me. 9 A Yes,sir,
10 Storyboard for an ad, do you know what that is? 10 BY MR. BOPP:
11 A Yeah. 11 Q 1want you to assume as to all of these
12 Q And this has in the lower right-hand 12 ads, there's nine ads total here, that they were to
13 comer identification of each ad that we have GLA 13 be broadcast within 30 days of a primary or 60 days
14 Number 1, then GIA Number 2, GIA Number 3, now, GIA | 14 after general election?
15 MNumber 4, as you can see, has 15 storyboards on one 15 A  Mm-hmm.
16 page. And the next page is a transcription of the le Q First, with respect to Exhibit 4, do you
17 words under each storyboard because of the 17 have an opinicn on whether those ads would influence
18 difficulty even though net impassibility of reading 18 an election?
19 the thing. So that is identified as GIA Number 4 19 A They are all campaign ads. My definition,
20 script. Then we have GIA Number 5 and GIA Number 6. | 20 again, of eampaign ads is something inevitably going
21 And GIA Number 6, there are two pages. The first 21  to have some impact, maybe a little, maybe a lot, on
22 page has nine storyboards for that ad and the second 22  an election that is in process, sure.
i8 40
1 page, 2 of 2, has the final five. Right? 1 Q Allright. Now, I want you to compare the
2 A Mm-hmm. 2 ads in Exhibit 4 and the ads, the three ads,
3 Q Now, for the record, these are the ads 3 Exhibit 5, 6 and 7, and is there any material
4  that are contained in Appendix J of the expert 4 difference in the message or how the message is
5 witness report of Goldstein in the McConnell 5 conveyed between the ads in Exhibit 4 and the ads,
6 litigation. So I would like for you to review this | ¢ Exhibit 5, 6 and 7 in your opinion?
7 exhibit, read the text under each one of these 7 MR. HAJJAR: Objection, vague.
8 storyboards so that you will get a sense of whatis | 8 THE WITNESS: I'm sorry.
9 said in these various ads as reflected in this 9 MR. HAJJAR: 1 objected that 1 thought the
10 exhibit. 10 question was vague. Once again, if you can answer
11 A  Okay. 11 the question, go ahead.
12 (Witness reviews document.) 12 A Yes, I think there's a difference. And my
13 A Okay. 13 answer might surprise you in the sense that I think |
14 BY MR. BOPP: 14 5, 6 and 7 are probably more effective campaign ads.
15 Q Now, I'd like to show you what's been 15 BY MR. BOPP:
16 marked as Exhibit 5. 16 Q In what way?
17 (Plaintiff's Deposition Exhibit Number 5 17 A Because they are not so obvious, even
18 was marked for identification.) 18 though to anybody experienced with the business,
19 BY MR. BOPP: 19 it's reasonably obvious what the intent is. The
20 Q Exhibit 6. 20 point is that most of the ads in Exhibit 4 are sort
21 (Plaintiff's Deposition Exhibit Number 6 21 of sledgehammer. And Exhibits 5, 6 and 7 are a
22 was marked for identification.) 22 little more subtle, But obviously they are campaign
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1 ads. ] the two senators being referenced in the ad on the
2 BY MR. BOFPP: 2 matter, that is, it says: "Your senators, Russ
3 Q Now, let's turn to Exhibit, in Exhibit 4, 3 Feingold and Herb Kohl, voted to continue this
4 let's tum to the last ad GIA Number 6. 4 pgnzzly procedure.” And there's no similar
5 A Yes. 5 statement in Exhibit 5, the position of senators
6 Q Are there any material differences in 6 Feingold and Kohl, on the filibuster. Right?
7 content and specific -- yeah, any material 7 A That's correct, but I'm going to add that
8 differences in content in your opinion between that 8 the importance of understanding what a campaign ad
9 ad and, let's say, Exhibit 57 8 iis, my term, not a legal term, is that an ad run in
10 MR. HAJJAR: 1;just want to note for the 10 the midst of a campaign has an impact. Senator
11 record that page 1 of 2 on GIA Number 6 storyboards | 11 Feingold is one of the two candidates, one of the
12 themselves are very grainy and very difficult to 12 two pcople mentioned that's on the ballot and the
13 make out the images. 13 other one is not. Then the impact of running the ad
14 MR. BOFP: Okay. You are aware this will 14 in the midst of the campaign, implying, as this ad
15 be attached to the deposition? 15 does, what their position is, has enormous — could
16 MR. HAIJAR: Yes. 16 have, could have, it might have no impact, but could
17 MR. BOPP: Okay. 17 have substantial impact on the election itself.
18 A Let me make a general point. It maybea |13 Q When you are saying "implying their
19 professional occnpational hazard that I'm going to | 19 position,” you are referring to Exhibit 57
20 express, but television is called television because | 20 A Yes.
21 of the vision side of it. S0 among other things,on |21 Q Okay. Now, isn't it true that groups
22  some of these ads you can't even see from the 22 often do public lobbying advertising — one
. 42 44
] storyboard what the pictures are. And in terms of 1 circumstance when a group might do or individuals
2 Exhibit 5 there is, in fact, no storyboard, so... 2 might do public lobbying advertising is when the
3 One of the interesting things about 3 position of the office holder is undecided?
4 television advertising is that the pictures are 4 A  Correct.
5 often even more powerful than the words, but 5 Q Okay. Soisn't this ad consistent also
6 nonetheless you are here asking, I think, to focus 6 with the proposition that these two senators'
7 on the words. 7 positions might be, or one or more of them, might be
8§ BY MR BOPP: 8 undecided?
9 Q Yes 9 A Butit's presented by an organization
10 A 1think there's a difference between the 10 which is, which has already stated its opposition to |.
11  two ads. It's the same difference that 1 expressed 11 Senator Feingold's oppesition to this, so of course
12 before. One is a little more subtle and, therefore, 12 not.
13 probably more effective in that it does not 13 Q Is that said in this ad?
14  categorically state with a sledgehammer what the 14 A No, neither is the phone number. I mean,
15 position of the public officials are, but there 15 this is a campaign ad, Mr. Bopp. It is obvious it
16 isn't any question that during the period of a 16 is a campaign ad.
17 campaign, it is a campaign ad and would perhaps have | 17 Q But you don't mind if I ask you details
18 more impact than the other one. 18 about it, do you?
19 Q Now, you referred to one difference, 1 19 A Both in terms of its timing, its content
20  think, 20 and it's obvious intent.
21 A Right. 21 Q Now, would you answer my question.
22 Q GIA Number 6 does state the position of 22 A Sure.
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45 47

) Q My question was isn't it also true that 1 they've taken, then it's a campaign ad. Of course

2 the way, that what is said in this ad is perfectly 2 it's a campaign ad. I mean, 1 don't understand even

3 consistent with the proposition that the position of 3 what the argument is.

4 one or more of the senators might have been 4 BY MR. BOPP:

5 undecided? 5  Q IsExhibit GIA Number 6 found on

6 A Butitwasn't. 6 Exhibit 4?

7 Q Isn't the ad, the text of the ad 7 A I'msorry.

8 consistent with the proposition that the position 8 Q Yeah

9 might be undecided? 9 A  Yeah.

10 A TI'msorry,1can't —- I really can't 10 Q Is that a public lobbying advertising —
11  answer that question. 1I'm a -- my business is 11 advertisement, the way you have defined it?
12  politics. 1look at an ad and I think I understand | 12 A The way | have defined it, I think clearly
13 the ad. This is a campaign ad. 13 itis.
14 Q Do you have a problem with reading the 14 Q With respect to Exhibit Number 5, is that
15 text of the ad? 15 ad a public lobbying advertisement by your
16 A When I read the text of the ad? 16 definition, Exhibit Number 5?
17 Q Do you have a problem with your abilityto | 17 A Yes, and, remember, please, that my
18 read the text of the ad? 13 definition is not a legal definition. And a public
19 A No,Idon'. 19 lobbying advertisement can be a campaign ad.
20 Q Do you have a problem with your ability to | 20 Q With respect to Exhibit 67
21 understand what the ad says? 2] A Sorry, got you.
22 A Notin the slightest. 22 Q Is that radio ad a public lobbying

46 a8

I Q Okay. SoI'm asking you about your own 1 advertisement as you have defined it?

2 testimony. Your own testimony was that public 2 A Yes, 1 think so.

3 lobbying advertising is done in some instances when | 3 Q With respect to Number 7, is that a public

4  the person being lobbied, their position is 4 lobbying advertisement as you have defined it?

5 undecided? 5 A Yes, I think so. Wait a minute. Let me

6 A What has that got to do with this? 6 read it. I'm answering too quickly.

7 Q Somy question is: Isn't — there's, A, 7 Q Sure, please do.

8 nothing in the text of the ad that says vote for, 8 A Yes.

9 vote against these candidates. Right? 9 Q Now, you've also stated that public :
10 A Yes, there is. 10 lobbying advertisements are ran when a particular |
11 Q Okay. Where is that? What words are 11 office holder has a position on an issue ora bill, |
12 those? 12 and the attempt is to persuade them to change that
13 A Those words are the entire ad. That's 13 position. Is that right?

14 what the ad says. That's why the ad is being run. | 14 A Sure.

15 Q Is this just simply a mind-reading episode 15 Q Is that kind of effort successful?

16 by you? Are you psychic? 16 MR. STANSBURY: Objection, vague.

17 MR. HAJJAR: Objection, argumentative. 17 A It can be. Generally, frankly, it's not,

18 A No, but, you know, experience has some 18 but it can be.

19 value perhaps, both in the law and in the 19 (Plaintiff's Deposition Exhibit Number 8 '
20 advertising world, And when this ad is run in the | 20 was marked for identification.)

21 campaign by an organization that has already 21 BY MR. BOPP:

22 criticized these senators for taking a position that |22 Q Let me show you what's been marked as
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1 Exhibit 8. Would you review that, please. 1 again.
2 (Witness reviews document.) 2 A Okay.
3 A  OkKkay. 3 Q Are there any distinctions in your view
4 BY MR. BOPP: 4 between the text of Exhibit 5 and the text of
5 Q Now, let's assume for purposes of this 5 Exhibit 8, are there any differences in the content
6 hypothetical that Bill Yellowtail is a candidate for | 6 and how the candidate and issues are presented?
7 office and that this ad with this text is to be run 7 A Sure.
8  within 30 days of a primary or 60 days of a general | 8 Q And what are those?
9 election. Is this ad a public lobbying ad, 9 A Exhibit 8 is trash and Exhibit C is a
10 advertisement, as you have defined it? 10 little more specific and very much more subtle and
11 A I wouldn't know how to describe this. If |11 probably more effective.
12 this is an ad, this is trash, so is Bill Yellowtail 12 Q So can you -- could you specify the
13 a member of Congress? 13 differences in the content that leads you to those
14 Q Let's assume for the purposes of the 14 conclusions?
15 hypothetical that, yes, Bill Yellowtail is a member | 15 A Both are, in my mind, campaign ads and the
16 of Congress. 16 Yeltowtail, let's call it Exhibit 8, the Yellowtail
17 A Frankly, I don't see this because 1 don't |17 ad is so over the top that it is not likely, without
18 think it's tied to anything. 18 knowing more about the context, it's not likely to
19 Q Youdon't see it as a public - 19 be effective. People would sort of grimace and walk
20 A Iseeit as trash. 20 away. )
21 Q Okay. Is it a public lobbying 21 Exhibit 5 is not off-putting. It is
22 advertisement as you've defined it? 22 subtle. Implies the position of the candidates or
50 52
1 A On the face of it, ] wouldn't call it 1  of the candidate, and is, therefore, more likely to
2 that, but 1 don't know what it relates to. It may 2 be effective communications, campaign
3 be within the context of something that is going on 3 communications.
4 in the Congress right now to which these words may | 4 Q Now, isn't it true that Exhibit 5
5 apply, and in that sense it could be, but I don't 5 references a specific legislative matter, where
6 see it as that because it certainly isn't very 6 Exhibit -- that is going to occur in the future,
7 specific. 7 where Exhibit 8 does not?
8 Q Would you view this, if broadcast, as we 8 A Exhibit 8 certainly doesn't, and Exhibit 5
9 have described, as 1 have posited, within 30 days of 9 references something that has happened in the past
10  a pimary or 60 days of a general election as a 10 and might happen in the future. Yes, it is more
11 campaign ad as you have characterized or defined it? 11 specific.
12 A  Well, of course, it's a campaign ad. 12 Q Now, with respect to reference to the
13 Q Now, 1 want you to -- 13 candidate involved, isn't it true that Exhibit 5
14 A T want to remind both of us that public 14 only references a clearly identified federal
15 lobbying advertising can be public lobbying 15 candidate with a statement urging the public to
16 advertising by my definition, but if run within a 16 contact the candidate and to ask that he take a
17 campaign period, it is a campaign ad. We do 17 particular position on a legislative matter, where
18 understand that I'm not drawing a distinction 18 Exhibit & has many more references with respect to
19 between the two. A public advertising, public 19  the character and integrity of the candidate?
20 lobbying ad run in a campaign period is a campaign | 20 A Yeah, I think that Exhibit 5 is a more
21 ad. 21 effective campaign ad.
22 Q Now, I want you to pull out Exhibit 5 22 Q Well, but if you could answer my question
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1 specifically. ] A Yes,

2 A Part of my problem is that I don't know 2 BY MR. BOPP:

3 who Bill Yellowtail is, | don't know the context of | 3 Q Does this ad, Exhibit 9, qualify as a

4  this and so forth. It doesn't make a whole lot of 4 public lobbying advertisement in accordance with

5 sense to me, but ask the question again, I'll try to 5 your definition?

6 answer it. 6 A I think it does.

7 MR. BOPP: Would you repeat the question, 7 Q If we posit that, assume as part of the

8 please. 8 hypothetical that this ad were to run, be run within

9 {The record was read aloud as follows: 9 30 days of a primary or 60 days of a general
10 "QUESTION: Now, with respect to reference 10 election and that in this case Senator Kohl was a
11 to the candidate involved, isn't it true 11 candidate for reelection and, therefore, we have a
12 that Exhibit 5 only references a clearly 12 reference to a candidate. Would this be a campaign
13 identified federal candidate with a 13 ad in accordance with your definition?
14 statement urging the public to contact 14 A Yes, I think it would.
15 the candidate and to ask that he take a 15 Q And why is that?
16 particular position on a legislative 16 A 1 think ads that raise issues in relation
17 matter, where Exhibit 8 has many more 17 to candidates, regardless of which side of the
18 references with respect to the character 18 issue, they raise issues in relation to candidates
19 and integrity of the candidate?") 19 are putting in the minds of voters, candidates and
20 A Well, in fact, Exhibit 5 does not identify 20 issues which potentially has an impact on elections,
21 either of the people mentioned as a candidate, so 21 so it becomes a campaign ad.
22 I'm not sure I do agree with your question. But let | 22 Q Now, you mentioned in your testimony that

54 56

!  me say it in my own words. Clearly Exhibit 5 is 1 you believe that Senators Kohl and Feingold were

2 more specific, is more precise, is Iess flamboyant, 2 supporting the filibuster and, therefore, would be

3 and relates to a more specific issue, 3 opposing ending the filibuster. Is that your

4 BY MR. BOPP: 4 testimony?

5 Q Isn'tit true that Exhibit 5 contains no 5 A Well, it's my understanding from the

6 reference to the candidate here, Feingold, 6 Wisconsin Right to Life web site that they were

7 character, qualifications or fitness for office, 7 opposing the filibuster.

8 where Exhibit 8 does? 8 Q Now, after the minning of Exhibit 9, there

9 A That's correct. 9 was a vote on the Alito nomination where there was a
10 Q Isn't it true that Exhibit 5 contains no 10 vote to, for cloture so that there would be no
11 words that promoted, supported, attacked or opposed | 11 filibuster. Are you aware of how Senators Feingold
12 the candidate, Feingold, where Exhibit 8 does? 12 and Kohl voted in that instance?
13 MR. HAJJAR: Objection, calls for a legal 13 A Personally, no.
14 conclusion. 14 Q Are you aware of the fact that Senator
15 A 1think that's generally correct. 15 Kohl voted for cloture and against the filibuster?
16 (Plaintiff’s Deposition Exhibit Number 9 16 A No.
17 was marked for identification.) 17 Q And since that time in May, there was,
18 BY MR. BOFP: 18 Kavanaugh was on the floor of the senate for
19 Q Let me show you what's been marked as 19 confirmation, Brent Kavanaugh, for the D.C. Circuit,
20 Exhibit 9. Now, would you review the text of this 20 and there was a vote for cloture in order to prevent
21 radio ad, please. 21 afilibuster of that nomination. Do you know how
22 (Witness reviews document.) 22 Senators Feingold and Kohl voted then?
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1 A No. | ERRATA SHEET
2 ) Are you aware of the fact that Senator 2 INRE: WISCONSIN RIGHT TO LIFE V. FEDERAL ELECTION
3 Kohi voted for cloture and therefore against any 3 COMMISSION
4 filibuster in that case? 4 RETURN BY:
5 A No. S5 PAGE LINE CORRECTION AND REASON
6 Q Now, if each of those -- if that was true 6 _
7 that Senator Kohl voted in the way I've described in T
8 the Alito nomination and the Kavanaugh nomination, 8
9 that would reflect a change in his position as to v
10 the filibuster generally, wouldn't it? L
11 A 1can't answer that. I don't know that n___
12 that's true, but I assume it's true. 2 ___
13 MR. BOPP: All right. I have no further B
14 questions. 14
15 MR. HAJJAR: Can we take a break? 15 ___
16 MR, BOPP: Please, do. 6 ___
17 {(Recess taken 11:34 a.m. to 11:50 a.m.) L
18 MR. HAJJAR: We have no questions. 18
19 (Signature having not been waived, the 19
20 deposition of DOUGLAS L. BAILEY was concluded at | 20 __
21 11:50 am.) 21
22 22 (DATE) {SIGNATURE)
58 60
1 ACKNOWLEDGMENT OF DEPONENT i ERRATA SHEETCONTINUED
2 I, DOUGLAS L. BAILEY, do hercby 2 INRE: WISCONSIN RIGHT TO LIFE V. FEDERAL ELECTION
3 acknowledge that | have read and examined the 3 COMMISSION:
4 foregoing testimony, and the same is a true, correct 4 RETURN BY:
5 and complete transcription of the testimony given by 5 PAGE LINE CORRECTION AND REASON
6 me and any corrections appear on the attached Errata 6 _
7 sheet signed by me. T
] 8
9 S
10 (DATE) (SIGNATURE) w0
11 o
12 12 __
13 13
14 |
15 5
16 6
17 17
18 18
19 G
20 20
21 21
22 22 (DATE) (SIGNATURE)
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CERTIFICATE OF SHORTHAND REPORTER - NOTARY PUBLIC

L. Bess A, Avery, Regislered Ment
Reporter, the officer before whom the foregoing
deposition was taken, do hereby centify that the
foregoing transcript is a true and cormrect record of
the testimony given; that said testiinony was taken
by me stenographically and thereafier reduced 10
typewriting under my supervision; and that | am
neither counsel for, related 10, nor employed by any
of the parties to this case and have no interest,
financial or otherwise, in ils oulcome.

IN WITNESS WHEREOF, 1 have hereunto set my
hand and affixed my notarial seal this 1 3th day of
June 2006.

My commission expires:
September 14, 2008

NOTARY PUBLIC IN AND FOR THE
DISTRICT OF COLUMBIA
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I, Bess A. Avery, Registered Merit
Reporter, the officer before whom the foregoing
deposition was taken, do hereby certify that the
foregoing transcript is a true and correct record of
the testimony given; that said testimony was taken
by me stenographically and thereafter reduced to
typewriting under my supervision; and that I am
neither counsel for, related to, nor employved by any
of the parties to this case and have no interest,
financial or otherwise, in its outcome.

IN WITNESS WHEREOF, I have hereunto set my
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC.,

Plaintiff, No. 1:04cv01260 (DBS, RWR, RJL)

(Three-Judge Court)

FEC EXHIBIT 9
FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
Washington, DC 20463

Defendant.

and
SEN. JOHN MCCAIN, et. al.,

Intervenor-Defendants.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC,,

Plaintiff, No. 1:04¢cv01260 (DBS, RWR, RIL)

(Three-Judge Court)

FEC EXHIBIT 10
FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
Washington, DC 20463

Defendant.

and

SEN. JOHN MCCAIN, et. al.,

R i e A L N WV A W N N Tl W S S W e

Intervenor-Defendants.

DEFENDANT FEDERAL ELECTION COMMISSION’S EXHIBIT 10
SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT
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BT

EXAIBIT =

S-12-0f

BROWN & JONES

United States District Court
District of Columbia

Wisconsin Right to Life, Inc.
Plaintiff,
Civil Action No. 04-1260 (DBS, RWR, LFO)
v,
) THREE-JUDGE COURT
Federal Election Commission, '
Defendant.

Affidavit of Barbara L. Lyons

I, Barbara L. Lyons, declare as follows:

1.1 am the long-time Executive Director of Wisconsin Right to Life, Inc. (“WRTL”).

2.1 am familiar with the facts about WRTL’s activities and its finances.

3. As of August 6, 2004, WRTL has $13,766.90 in its federal political committee
{(WRTL-PAC) account. This money was raised subject to the source, amount, and disclosure
requirements of the Federal Election Campaign Act (“FECA™), so that it may be used for
“contributions” and “independent expenditures.” 2 U.S.C. § 431(8) and (17) (definitions).

4. Under FECA, no other WRTL funds may be used for making contributions and
independent expenditures than those in WRTL-PAC.

5. If WRTL-PAC funds are used for the electioneering communications at issue in the
present case, those funds will not be available for the independent expenditures and contribu-

tions that WRTL intends to make, and WRTL will be deprived of the lawful use of the funds

Lyons Affidavit 1
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for the purposes for which they were raised and of the opportunity for First Amendment
expression represented by the independent expenditures and contnbutions.

6. WRTL plans to raise such additional funds as it can manage for WRTL-PAC, but
such fundraising is unpredictable and WRTL intends to use all such funds for independent
expenditures and/or contributions in connection with immediately upcoming federal
elections.

7. Historically, WRTL has used all or nearly all of the funds in WRTL-PAC for
independent expenditures (primarily} and contributions, so that there are no excess funds
available for electioneering communications. For example, according to FEC records, in the
2001-2002 cycle WRTL-PAC raised $12,830 in receipts and disbursed $11,821. See
<http://herndon1.sdrdc.com/cgi-bin/cancomsrs/?_02+C00173278> (visited on Aug. 6, 2004).
In the 1999-2000 cycle, WRTL-PAC had $155,322 in receipts and $153,529 in disburse-
ments. See <http://herndon].sdrdc.com/cgi-bin/cancomsrs/?_00+C00173278> (visited on
Aug. 6, 2004).

8. PAC funds are difficult to raise, due to many factors, including (without limitation)
contribution limits on the amount an individual may contribute annually to a PAC ($5,000
per year, 2 U.S.C. § 441a(a)(1)C)); contribution limits on the amount an individual may
contribute in an election cycle to all PACs ($37,500, 2 U.S.C. § 441a(a)(3)(B)}); the fact that
some individuals don’t want to contribute to a fund labeled “political”; the fact that some
individuals don’t want to have their identities, addresses, occupation, and employer revealed
on public forms because they have contributed in excess of $200; the fact that only WRTL

executive or administrative personnel and their families and WRTL “members” (as defined

Lyons Affidavit 2
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by FEC regulations) may be solicited for PAC funds; the fact that as in all fundraising
response rates are a small percentage of requests made so that multiple requests must be
made, usually by multiple means to be effective; and the fact that fundraising for any
significant amount of funds is itself an expensive enterprise.

9. PAC funds are also difficult to raise because any expansion of the “member” base
is a multi-step process. A person must be solicited for membership and respond in a pre-
scribed manner before the individual may be solicited as a member for a contribution to a
PAC. The solicitation to membership and for a contribution to the PAC cannot be made in
the same communication. As with all solicitation efforts, multiple efforts are required
because returns on solicitations are a small portion of the total solicitations made.

10. WRTL’s plan for the current election cycle was to raise approximately $71,000 in
total (approximately $14,000 of which has been raised) to use primarily for independent
expenditures. Consequently, there are no funds available to pay for the current grass-roots
lobbying ads, and if WRTL were forced to use WRTL-PAC funds for grass-rocts lobbying, it
would be irreparably harmed by being deprived of the use of that money for independent
expenditures.

11. Because of the difficulties in acquiring both members and PAC funds, WRTL will
not be able to raise the funds it needs for the ads at issue in this case as PAC funds.

12. WRTL plans to spend an estimated $100,000 on grass-roots lobbying communica-
tions
that will be electioneering comrinmications if it obtains a preliminary injunction allowing it

to do so. If fundraising is successful for the project, the expenditure level would be higher.

Lyons Affidavit 3
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13. Based on past PAC fundraising experience, it would take approximately six
months to raise an estimated $100,000, because multiple requests would have to be made
using direct mail, telemarketing, and direct contacts. But it is not feasible to do this fundrais-
ing campaign on top of fundraising already being done for the PAC to be used for independ-
ent expenditures and contributions. And because many of the members are also contributors
to WRTL, these donors cannot be repeatedly asked for donations without jeopardizing the
raising of ongoing operating funds for WRTL itself.

14. The approximately $14,000 in funds currently in the WRTL-PAC account would
not be sufficient for the planned advertising expenditures, even if WRTL did not plan to use
the $14,000 for independent expenditures and contributions.

15. WRTL will not have enough funds in the WRTL-PAC account from fundraising
to pay for the planned advertising, even if WRTL did not plan to use the mised funds for
independent expenditures and contributions.

16. If it were available for use for the ads at issue in this case, the current $14,000 in
the WRTL-PAC account would only pay for some limited radio advertising. The cost for
television air time for running an ad one time averages approximately $1,000, not including
planning and production costs, which are substantially more than that.

17. Consequently, PAC funds are not available to mitigate the irreparable harm that
WRTL will suffer if a preliminary injunction is not issued to permit WRTL to run the

proposed ads with general funds.

Lyons Affidavit 4
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18. I verify under penalty of perjury under the laws of the United States of America
that the

foregoing is true and correct. Executed on August l , 2004.

Barbara L. Lyons, Execuhve D
Wisconsin Right to Life, Inc.

Lyons Affidavit 5
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Certificate of Service
This is to certify that on August 9, 2004, I caused a copy of the foregoing to be served
by e-mail in PDF format and first-class mail upon the following person:

Colleen T. Sealander

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20436
csealander@fec.gov

/s/ Michael S, Nadel

M. Miller Baker, D.C. Bar # 444736
Michael S. Nadel, D.C. Bar # 470144
MCDERMOTT WILL & EMERY LLP
600 Thirteenth Street, NW
Washington, D.C. 20005-3096
202/756-8000 telephone
202/756-8087 facsimile

Lyons Affidavit 6
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISCONSIN RIGHT TO LIFE, INC,,

Plaintiff, No. 1:04¢v01260 (DBS, RWR, RJL)

(Three-Judge Court)

FEC EXHIBIT 11
FEDERAL ELECTION COMMISSION,
999 E Street, N.W.
Washington, DC 20463

Defendant.

and

SEN. JOHN MCCAIN, gt. al.,

Intervenor-Defendants.

R i i i i i e i S N R g I S S v S L N e e

DEFENDANT FEDERAL ELECTION COMMISSION’S EXHIBIT 11
SUBMITTED IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT
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