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SUMMARY 
 
 

     The federal government under the U.S. Election Assistance Commission fails in 

their oversight under the authority of Help America Vote Act and National Voter 

Registration Act to safeguard the several States’ voter registration databases from 

non-citizen and multiple voters. What is even worse than negligence is the federal 

government’s attempt (ref. US DOJ’s amicus brief in this appeal) to keep Arizona 

from proactively eliminating ineligible non-citizens and multiple voters from their 

voter registration rolls.  Also, voter registrations in all states that do not require 

proper identification are operating on a rebuttable presumption that the voter 

affiant is who he says he is.  To legally have a rebuttable presumption, there must 

prima facie evidence.  A voter registration signed by a non-legally identified 

individual is NOT evidence and is against U.S. jurisprudence to accept a sworn 

statement by an un-identified individual on a federal or state voter registration 

affidavit.  Arizona rectifies their past lack of integrity in their elections by now 

requiring voter identification upon voter registration and in voting.  In their amicus 

brief submitted to this court the USDOJ argues against integrity in Arizona’s 

elections by stating that they cannot ask for any additional information that would 

properly identify the voter affiant when accepting the National Mail Voter 

Registration Form. 
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     Under their plenary authority under the U.S. Constitution to run elections 

(including elections for Federal offices), the state of Arizona and every other state 

has an obligation to their citizens to eliminate ineligible voters from their voter 

databases to ensure fair and just elections. 

 
 

IDENTITY AND INTEREST OF THE AMICUS CURIAE AND THE 
SOURCE OF ITS AUTHORITY TO FILE THIS BRIEF 

 
     Individual and sovereign U.S. citizen, Pamela Barnett, resident of California, 

retired Army captain, who is an unrepresented pro se plaintiff in an existing civil 

rights case in federal court that has Causes of Action against CA state agencies and 

the U.S. Election Assistance Commission (Defendant) for lack of enforcement of 

California and Federal election/voting laws. The case is Barnett v. Dunn, Brown, 

Bowen, EAC et al, Civil Rights CASE: 10−cv−02216−KJM−DAD in the Eastern 

District of California.  

     Barnett filed a judicial notice in this action that specifically addresses the law 

violations of the U.S. Election Assistance Commission’s National Mail Voter 

Registration Form and illustrates the facts that California and no other state (except 

until recently when IN, MS, MO and NE started verifying voter applicants through 

the AAMVA’s (American Association of Motor Vehicle Administrators) 

Verification of Lawful Status which includes citizenship verification (VLS)), 
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including Arizona, cross-checks their new voter applicant information with 

government databases to verify citizenship of applicant.    (See Exhibit 6) 

ARGUMENT #1 
EAC’S USE OF NATIONAL MAIL VOTER REGISTRATION FORM 

VIOLATES FEDERAL HAVA AND NVRA LAWS  

     An example of gross negligence or even worse, the intentional undermining of 

one citizen, one vote, is the EAC’s use of a voter registration form that violates the 

law and encourages non-citizen and multiple voting.  Under 42 USC 1973gg-4 

(a)(1), Each State shall accept and use the mail voter registration application form 

prescribed by the Federal Election Commission pursuant to section 1973gg-7(a)(2) 

of this title for the registration of voters in elections for Federal office.  If the 

federal government can thrust a voter registration form upon the several states, 

then they can ensure policy and standards that enforce federal election law.  

Congress gave the authority to the EAC to help establish databases of legally 

qualified voter applicants. 

    According to the National Voter Registration Act (NVRA) 42 USC 1973gg(3) 

and HAVA, the measure of compliance by registration is the compelling state 

interest as if an applicant were also obtaining a driver’s license in the domiciliary 

state, and to which the National Mail Voter Registration Form (NMVRF) (see 

Exhibit 1) fails to require an applicant’s place of birth (which is required on CA 
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and other states’ driver’s license applications and helps election officials to 

ascertain information validity including citizenship status in keeping with the 

preemptory nature of Federal law) and whether the voter registrant has registered 

before and if so – where? (This helps election officials to eliminate election fraud 

through duplicate registrations within and between States).  1973gg-3(c)(2)(b)(i) 

and (ii) state that the several States may prevent duplicate voter registrations and 

enable State election officials to assess the eligibility of the applicant and to 

administer voter registration and other parts of the election process.  The federal 

government under the EAC is interfering with all of those State’s rights by forcing 

them to use a form that does not comply with their State’s election laws regarding 

the application process.  The EAC requires acceptance of this form that does not 

fulfill requirements of NVRA and HAVA, and also conflicts with a state’s right to 

make “stricter” voter registration requirements under HAVA, H.R. 3295-49, SEC. 

304.   

     For example, California Secretary of State Debra Bowen makes available on her 

CA SOS website the NMVRF to be used by legal residents of California for actual 

voter registrations in all counties. Voter affiant’s state or country of birth 

information is required information under California Election Code 2150, 

Subsection 6 and prior voter registration information is required under CEC 2150, 

Subsection 10 which states - A prior registration portion indicating whether the 
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affiant has been registered at another address, under another name, or as 

preferring another party. If the affiant has been so registered, he or she shall give 

an additional statement giving that address, name, or party. 

    In addition to Arizona, the NMVRF has caused consternation among election 

officials in the other states.  Leading up to the 2010 CA general election, the San 

Diego County Registrar sent correspondence asking for place of birth information 

to affiants that submitted the NMVRF for processing. (see Exhibit 2 County 

Registrar Letter) This has cost San Diego County an untold amount of money to 

correct a problem that the EAC has caused.  The NMVRF has lead to 

disenfranchisement of at least San Diego county voters and has even worse opened 

up the door to non-citizen and multiple voters, and weakened the integrity of the 

elections for voters of California and Arizona and all of the several States that are 

forced to use the NMVRF by the federal government. 

California Secretary of State’s office realizes the NMVRF violates CA election law 

and states the following in an official memo (see Exhibit 3) to California county 

voter registrars: 

 

Accepting the National Form:  Election Officials Do Not Need to Determine 

Registrant’s Country or state of birth (if born in the U.S.) or country of birth (if 

born outside of the U.S.) 

This requirement can be found in two places: 

Elections Code section 2150 (a)(6), which states in part: 
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(a) The affidavit of registration shall show: 

(6) The state or country of the affiant’s birth. 

Elections Code section 2157 which states in part: 

(a) Subject to this chapter, the affidavit of registration shall be 

in a form prescribed by regulations adopted by Secretary of 

State.  The affidavit shall: 

(Contain the information prescribed in Section 2150. 

However, the requirement that a person provide this information to 

register to vote only applies to someone registering to vote using the 

state voter registration form that is developed pursuant to state law 

and regulation.  State law does not require a person using the 

National Form to provide any additional information beyond what is 

contained on the national Form in order to register. 

 

The requirement that state and local elections officials accept the 

National Form from any person applying to register to vote can be 

found in the National Voter Registration Act (NVRA) 42 U.S.C. Sec. 

1973gg-4 (a) which reads in part: 

(1) Each State shall accept and use the mail voter registration 

application form prescribed by the Federal Election 

Commission [now the Election Assistance Commission] 

pursuant to section 1973gg-7(a)(2) of this title for the 

registration of voters in elections for Federal Office. 

(2)  In addition to accepting and using the form described in 

paragraph (1), a State may develop and use a mail voter 

registration form that meets all of the criteria stated in 
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section 1973gg-7(b) of this title for the registration of 

voters in elections for Federal Office. 

So, while (2) permits states to develop their own voter registration forms, (1) 

requires states to (unless they have been exempted under the NVRA) accept as 

complete a voter registration application submitted by a person using the 

National Form. 

     Arizona and every other state should challenge the legality of the NMVRF 

because it promotes illegal registrations and voting and is not in keeping with 

having only “eligible” voters vote under NVRA. 

  

ARGUMENT 2 
AFTER SPENDING HUNDREDS OF MILLIONS OF DOLLARS IN TAX 
PAYER MONEY AND AFTER ALMOST 10 YEARS SINCE HAVA WAS 

SIGNED INTO LAW, THE EAC FAILED TO ENSURE THAT STATE 
VOTER REGISTRATION DATA IS CROSS-CHECKED WITH 

CITIZENSHIP FIELDS OF STATE AND FEDERAL GOVERNMENT 
DATABASES 

 
     As late as 2009 no States checked citizenship data fields when cross checking 

voter applicant information with government database.  Only 4 states now verify 

citizenship through their database:  MS, MO, IN and NE.   If the EAC is OK with 

checking name, date of birth, address, and matching name to social security 

numbers, why do they fail to ensure citizenship of voter applicants  is verified? 

     After researching the California Secretary of State’s procedures for verifying 

voter affiant data, Barnett confirmed that neither the Secretary of State’s (SOS) 

office nor any of the country registrars verify that the voter affiant is a legal U.S. 
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citizen.  Barnett used research from the Brennan Center for Justice, Making the 

List: Database Matching and Verification Processes for Voter Registration, 

(California) report published in 2006 for a basis of her determination. ( see 

Exhibit 4 for sections of report) The Brennan Center for Justice is an amicus 

curiae for the appellants in this action.  They conducted a study of voter 

registration database implementation under the new requirements of Help America 

Vote Act.  Brennan sent a questionnaire to each state’s head election official to 

record how each state would verify the voter applicant information with state and 

federal database.   

     On May 4, 2011, Barnett verified her conclusion that California does not verify 

citizenship status of their voter affiants with a Secretary of State Office employee 

Cathy Ingraham Kelley.  Kelley confirmed that neither the county registrars nor the 

secretary of state’s office verifies citizenship of voter affiants (applicants).  She 

stated that the SOS relied on the sworn statement of the affiant and treated the 

issue of citizenship like a “rebuttable presumption.”  After spending hundreds of 

millions of federal (USDOJ Source) and California state tax dollars to build voter 

databases to safeguard the integrity of voter registrations under Help America Vote 

Act, California under the guidance of EAC officer SOS Debra Bowen and the EAC 

failed to ensure that the citizenship information on the California 

Drivers/Identification and/or Social Security records databases was cross-checked 
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with the state voter databases.  According to the California section of the report 

page CA-2, the state of California only verifies Identifying Number, first 

name, last name, and date of birth.  California does NOT verify citizenship 

information or place of birth.   

Directly from report - “What fields from the voter registration form will the 

state seek to match to motor vehicle or Social Security records?  

Indentifying number, first name, last name, and date of birth.”  

    CA SOS Bowen and the other EAC officers ignore valuable citizen verifying 

information data fields on the department of motor vehicles databases.  For 

example, California DMV does not pointedly ask whether or not they are  a citizen, 

but they ask in  Block 3 in the Driver License Or Identification Card 

Application “to complete  this section only if you ARE NOT eligible for a Social 

Security Number.  An applicant attesting that they ARE NOT ELIGIBLE would be 

ruled out as a non-citizen (because all U.S. citizens are entitled to a Social Security 

Number).  However, some non-citizens like Permanent Resident aliens, receive 

Social Security Numbers and Social Security benefits without ever being a U.S. 

citizen.   On the CA driver’s license application Block 2 asks for “State or Country 

for the ID number.“  This field would also highlight non-citizens.   Finally, in the 

upper right corner of the form in the “For DMV Use Only” box, the DMV 
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employee writes in an “BD/LP Code”, LP stands for “legal proof”. In this box is 

also asks for the State/Country of identification Primary Document.   

     The CA DMV states on its website “The issue of identification reliability, 

integrity, and confidentiality is of prime concern to all citizens.  Eligibility for 

government services, issuance of various licenses, assessment of taxes, the right 

to vote , etc., are all determined through evaluations based on identification 

documents.  It is critical that identification documents be authenticated and 

accurate in identifying each individual.”        

     At the consternation to CA citizen however, the state of California does not 

require identification to register to voter or to vote except in limited circumstances. 

     Barnett also verified through the Brenan report Making the List that the only 

data fields that are checked by the several states are; Identification Number, Name, 

Address, Date of Birth and AAMVA (a social security number check through 

American Association of Motor Vehicle Administrators).  None of these data fields 

verify citizenship of the voter affiant,  The AAMVA check only verifies that the 

given name matches the social security number given.  It does NOT verify 

citizenship.   (see Exhibit 5)     

    All of the several States (except recently NE, IN, MS, MO) fail to 

cross check citizenship data fields to eliminate non-citizens from the 

voter rolls.  Non-citizens obtain drivers licenses and social security 
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numbers so you having these identification numbers does not prove 

citizenship.           

    Further, this is another example of the Election Assistance Commission’s 

failure to oversee and safeguard Arizona’s and the other states’ voter 

registration databases from fraudulent non-citizen voter registrations. 

     The EAC could have instituted a program to enable States to verify voter 

applicant’s (affiant’s) citizenship from when HAVA was first enacted in 

2002 through the  E-Verify database system that was started in 1997.  (see 

Exhibit 7).  The Verification of Legal Status system (see Exhibit 6) is also 

now available to States to validate a voter applicant’s citizenship, but the 

EAC is not requiring its use or any other citizenship verification.  The EAC 

fails to protect citizen suffrage rights by allowing access to voter registration 

and voting by non-citizens by failing to institute standards of voter applicant 

citizenship.  

 

ARGUMENT #3 
VOTER APPLICATION AFFIDAVITS SIGNED BY UN-IDENTIFIED 
INDIVIDUALS DO NOT MEET THE STANDARD OF REBUTTABLE 

PRESUMPTION 
 

     A rebuttable presumption is commonly known as an assumption made by a 

court or by a legislative body that is taken to be true unless someone comes 
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forward to contest it and prove otherwise.  To have any legal value rebuttable 

presumptions are supported by prima facie evidence or facts.  

     In the case of Johnson v. Watkins, 70 Nev. 156, 262 P.2d 237 (1953) a truck 

driver tried to invoke the rule regarding evidentiary inferences in his favor.  

According the Nevada Supreme Court an evidentiary inference is:  a logical and 

reasonable conclusion of a fact not presented by direct evidence but which, by 

process of logic and reason, a trier of fact may conclude exists from the established 

facts. Although an inference may give rise to a rebuttable presumption in 

appropriate cases, an inference simply allows the trier of fact to determine, based 

on other evidence, that a fact exists. An inference is permissible, not required, and 

it does not shift the burden of proof. Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d 

103 (2006) 

      Just this year the Supreme Court upheld Arizona’s law which requires 

employers to use the E-Verify system in the case Chamber of Commerce v. 

Whiting, 563 U.S. ___ (2011).  In 1996, the federal government implemented E-

Verify, a computerized employment eligibility verification system in which 

employers could voluntarily participate. To promote use of E-Verify, the federal 

Illegal Immigration Reform and Immigrant Responsibility Act granted employers 

that confirmed a worker’s eligibility through E-Verify a rebuttable presumption 

Case: 08-17094     06/15/2011     ID: 7786468     DktEntry: 202-1     Page: 15 of 50 (15 of 56)



13 

 

that the employer had not violated federal law against hiring undocumented 

workers. This rebuttable presumption could be raised in court as a defense to 

charges of hiring unauthorized workers in violation of federal law.  With E-Verify 

the potential employee provides ID (evidence) to the employer, unlike registering 

to vote without any identification. 

     A sworn affidavit without verifiable proof of the voter affiant’s identity is 

nothing more than a weak inference and far from a rebuttable presumption.  In 

states that do not require identification to register to vote, there is no evidence the 

affiant is who he says he is, this renders the sworn affidavit meaningless.   Could 

lack of proof as to who signs the voter affidavit be one of the reasons that none of 

the over 4,000 foreign nationals (Confirmed by INS) was convicted of voter fraud 

in the election of Loretta Sanchez over Bob Dornan?    

     Therefore, Arizona 200’s identification requirement should be upheld and every 

other state should enact an identification requirement as well to help ensure fair 

and legal elections for all U.S. citizens. 

CONCLUSION 

      The District Court ruled correctly in allowing Arizona 200 to stand.  The 

enacting of NVRA by Congress was to increase ELIGIBLE, CITIZEN VOTERS 

in federal elections.  Arizona’s Proposition 200 protects the suffrage rights of it 

citizens by attempting to keep non-citizen foreign nationals off of their voter rolls.  
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Proposition 200 is in keeping with the NVRA’s requirement to have only 

ELIGIBLE voters vote.  HAVA also allows any state to establish more restrictive 

registration guidelines. 

      

SWORN STATEMENT BY AMICUS CURAIE 

      Amicus Curiae Barnett affirms that she is over the age of 18 and is of good 

mental health and swears under the laws of Arizona and the United States that the 

exhibits contained herein are exact copies of documents or web pages and are 

without alteration except for size and color, and that any statements made herein 

are accurate to the best of her knowledge. 

 

     Respectfully submitted, 

     s/ Pamela Barnett___          
     PAMELA BARNETT,  Individual Pro Se, w/o Counsel  
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EXHIBIT 2 
San Diego County Registrar Voter Correspondence 
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EXHIBIT 3 

California Secretary of State Acknowledges NMVRF Violates CA Law 
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EXHIBIT 4 
Database Matching and Verification Processes for Voter Registration 

Excerpts from Brennan Center for Justice “Making the List”, 2006 
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EXHIBIT 5 
HAVV through AAMVA Does Not Verify Citizenship 
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EXHIBIT 6 
AAMVA:  Verification of Lawful Status (VLS) Does Verify Citizenship and 
Made Availble to States 1 Year Ago, Only 3 States Using: MO, NE, IN, MS 
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EXHIBIT 7 
EVERIFY Verifies Citizenship and Has Been in Use Since 1997 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

__________________________________________ 
 

Nos. 08-17094, 08-17115 
 

MARIA M. GONZALEZ, el al., 
 

Plaintiffs-Appellants 
 

v. 
 

STATE OF ARIZONA, et al., 
 

Defendants-Appellees 
_______________________ 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
_________________________ 

 
BRIEF FOR THE UNITED STATES AS AMICUS CURIAE SUPPORTING 
APPELLEES ON REHEARING EN BANC AND URGING AFFIRMATION 

____________________________ 
 

AMENDED TO CORRECT SUBMISSION DATE 
MOTION FOR LEAVE TO FILE PROPOSED AMICUS BRIEF and  

MOTION TO EXTEND TIME TO PROVIDE AMICUS BRIEF TO COURT 
  

    Pamela Barnett, Pro Se, w/o Counsel Movant 

     Individual and sovereign U.S. citizen, Pamela Barnett, resident of California, 

and unrepresented pro-se plaintiff in the action Barnett v. Dunn, Brown, Bowen, 

Election Assistance Commission et al, Civil Rights CASE: 

10−cv−02216−KJM−DAD  in the Eastern District of California, has direct and 
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tangible interest in this appeals hearing.  Movant Barnett filed a judicial notice in 

this case that specifically addresses how the U.S. Election Assistance 

Commission’s National Mail Voter Registration Form (NMVRF) violates Help 

America Vote Act (HAVA) and National Voter Registration Act (NVRA) aka 

motor voter laws, and the Election Assistance Commission’s (EAC) failure to 

safeguard voter registration databases of the several states from non-citizen and 

multiple voters.  The EAC is violating NVRA and HAVA laws by using this form 

and demanding states use this form.  In Movant Barnett’s judicial notice filed May 

24, 2011, the following sections address how the NMVRF breaks existing federal 

and state laws:  CA and EAC USE VOTER REGISTRATION FORM THAT 

BREAKS NVRA AND HAVA LAWS BY NOT ASKING VOTER AFFIANT 

FOR PLACE OF BIRTH OR IF AFFIANT IS CURRENTLY REGISTERED 

TO VOTE and SOS BOWEN ADMITS IN MEMORANDUM #09173 THAT 

THE NATIONAL MAIL VOTER REGISTRATION FORM BREAKS 

CALIFORNIA LAW, BUT FAILS TO ADDRESS THAT IT ALSO BREAKS 

FEDERAL LAW UNDER THE NVRA.  

     Movant also has crucial factual information regarding the fact that no state that 

maintains a voter registration database cross-checks government database (such as 

state motor vehicle departments and the Social Security Administration) data fields 

for citizenship when a new voter is entered into the voter registration database.  
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Evidence that supports this is given in Movant Barnett’s same judicial notice in the 

section SOS ADMITS AGAINST INTEREST THAT THEY AND THE 

COUNTY REGISTRARS DO NOT VERIFY THAT VOTER AFFIANTS 

(APPLICANTS) ARE LEGAL CITIZENS.  The States and the EAC’s have 

failed to use its allocated hundreds of millions of tax payer dollars to ensure that a 

voter affiant is eligible under federal law.  Movant Barnett believes these facts 

have not yet been considered by this honorable court or the lower courts.  These 

facts should weigh heavily on the court’s decision to allow Arizona 200 and other 

laws like it to remain in force, because the “affidavit” on the voter registration 

forms has proven to be an abject failure in discouraging non-citizens from 

registering to vote as the Honorable Bob Dornan experienced first-hand with his 

election loss to over 4,000 non-citizen, foreign national voters in 1996.  Movant 

has not been able to find that any of the non-citizens that fraudulently voted in this 

election were prosecuted. 

      Movant Barnett is disenfranchised as an eligible U.S. citizen voter when non-

citizens are not prevented from voting in U.S. elections.  It further pains Movant 

Barnett that these fraudulent non-citizen voters are seldom prosecuted and rarely 

experience any jail time.   Non- legal voters effectively take a citizen’s right to 

vote by diluting the strength of his vote.  As of the writing of this brief, it is only 

U.S. citizens, not foreigners that can legally vote in our elections. 
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      Unfortunately Movant Barnett was only made aware of this en banc appeal 

hearing June 12, 2011.  Barnett respectfully requests that the honorable court allow 

Movant’s proposed amicus brief to be filed in support of the Appellee as it 

contains critical information not yet considered by the court to the best of 

Movant’s knowledge.  Movant also requests court to extend time to file brief with 

court to June 15, 2011.  Because of the late nature of this action, Movant Barnett 

has not attempted to officially notify or ask permission to file her proposed amicus 

brief.  Movant will electronically file proposed amicus brief June 15, 2011 and 

Movant will supply the court 25 copies of the brief the day after court approves her 

motion to file. 

     In summary, Movant Barnett’s proposed amicus brief provides proof of the 

federal government’s (EAC) failure to safeguard state voter registration databases; 

this proof therefore necessitates the need of Arizona and all other states that 

maintain a database to require voter ID and proof of citizenship upon voter 

registration to eliminate new ineligible voters from the databases.  Movant also 

illustrates in proposed brief how the EAC violates federal election law and 

encourages fraudulent voting with its use of the National Mail Voter Registration 

Form. 
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     The District Court ruled correctly in allowing Arizona 200 to stand.  The 

enacting of NVRA and HAVA by Congress was to increase ELIGIBLE, 

CITIZEN VOTERS in federal elections, not just anyone in the U.S. that wants to 

vote.   

     Proposition 200 is in keeping of Arizona’s attempt to keep ineligible voters off 

of their voter rolls.  Arizona also has the right under HAVA to establish more 

restrictive voter registration guidelines.  Arizona’s Proposition is in keeping with 

protecting a U.S. citizen’s right to vote guaranteed under the U.S. Constitution and 

is in keeping with the mandates under NVRA and HAVA. 

      

 

      s/Pamela Barnett____       
                                                              Pamela Barnett, Pro Se w/o Counsel Movant     
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CERTIFICATE OF SERVICE 

I hereby certify that on June 13, 2011, I electronically filed the foregoing brief with 

the Clerk of the Court for United States Court of Appeals for the Ninth Circuit by 

using the Appellate CM/ECF system. 

     I further certify that on June 13, 2011, I served a copy of the foregoing brief on 

the following parties or their counsel of record by U.S. First Class Mail: 

Charles E. Borden 
O’Melveny & Meyers, LLP 
1625 Eye St., NW 
Washington, DC, 2006 
 
Karl J. Sandstrom 
Perkins Coie LLP 
700  13th St., NW 
Washington, DC, 2005-3960 
 
Chris M. Roll 
Pinal County Attorney 
30N. Florence St., Bldg. D 
Florence, AZ, 85232 
 
James P. Walsh, Jr. 
Pinal County Attorney 
30N. Florence St., Bldg. D 
Florence, AZ 85232 
 
Melvin R. Bowens, Jr. 
Navajo County Attorney’s Office 
P.O. Box 668 
Holbrook, AZ 
        s/PamelaBarnett________ 
        PAMELA BARNETT 
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