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PLAINTIFF STATE OF TEXAS’ REPLY IN SUPPORT OF
SUMMARY JUDGMENT

The State of Texas replies in further support sfNtotion for Summary Judgment of
September 14, 2011 (the Motion)In its response to the Motion, the Departmentlastice
(DOJ) objects to Texas’s congressional and Statesel@f Representatives redistricting plans.
DOJ’s objections indirectly claim that the congresal redistricting plan should not be
precleared because the new map doesddtn additional 1.8 racially-gerrymandered districts
in which a majority of ethnic minority voters woukdect a candidate who happens to be a
democrat. Although section 5 merely requires #tates not reduce the number of districts
where minority voters have the ability to electitreandidate of choice, DOJ’s objections to the
congressional plan do not actually claim that Texeduced the number of such districts.
Instead, DOJ erroneously attempts to expand sebtgorequirements by claiming that four new
congressional seats, apportioned to Texas after20tl census, must be proportionally
earmarked for ethnic minorities. Ironically, DO®bjections to the redistricting plan for the
Texas House of Representatives (House Plan) targetdistricts that were designed to protect
Hispanic incumbents, turning nearly half a centafyoting Rights Act jurisprudence on its
head® Presumably, those districts are targeted bectesélispanic incumbents happen to be
Republicans and, therefore, do not qualify as tieority voter's candidate of choice in DOJ’s

view. DOJ also objects to the House Plan becahnseptan does not maintain so-called

! When the State filed its Motion, it did not have tbenefit of the DOJ’s (or the Intervenors’) olijs to the
State’s enacted redistricting maps. Having noveirel both the Answers and the objecting partie® Court-
ordered supplementations, and a response to theomMédr Summary Judgment, Texas’s reply is by neitgs
somewhat extensive. Likewise, since DOJ (and veteors) have elicited extensive expert and laynwsty in the
days since the State filed its motion for summanygment, Texas's reply substantially augments tiransary
judgment record.

2 The Texas Legislature designed all districts wnglditional redistricting principles firmly in mindncluding the
traditional practice of protecting incumbents.
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“coalition districts,” which are those districts are multiple distinct ethnic minority groups
“pull, haul, and trade” to elect a democrat in tfeneral electionJohnson v. DeGrangyb12
U.S. 997, 1020 (1994)Finally, DOJ claims that both the congressional &agas House plans
purportedly reflect a discriminatory purpose. BMDJ fails to provide any real evidence of a
discriminatory intent and instead relies almostlgsigely on its retained “expert” to support its
baseless claims; an expert whose own report disstiogvnotion that the Legislature acted with
a discriminatory purpose. DOJ’s objections fircdbasis in the law and, in fact, impermissibly
extend the Voting Rights Act (VRA) beyond its break point. As detailed below, DOJ’s
interpretations of section 5 push the VRA beyorsdliihited remedial purpose. Worse, DOJ
actually imperils the VRA by arguing for an integation of section 5 that places it squarely in
conflict (in more ways than one) than the U.S. Giturtgon.

Notably, evidently aware that the VRA does not supfis objections in this case, DOJ
chose not to file a cross-motion for summary judgtmeAnd while it continually strains to
identify even potentially “genuine” issues of maefact that would keep this proceeding alive,
DOJ’s response reveals that the dispute in thie @sot factual. Indeed, this case hinges
almost entirely on the proper construction of tH#& amendments to section 5. Because
determining the proper legal standard to be applieder section 5 — which is a purely legal
endeavor — will determine the outcome in this casge,first explain why DOJ’s proposed
interpretation is legally flawed and should be ctge by this Court.

l. WHAT IS THE SECTION 5 STANDARD?

As the Supreme Court has repeatedly explainedjoseéts command that covered
jurisdictions engage in race-conscious redistrictim fraught with constitutional implications.

First, while section 5’s prohibition on retrogressirequires States to engage in race-conscious

2
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redistricting, the Supreme Court has repeatedlg tiedt section 5 cannot be applied in a manner
wherein race so dominates the process that itatmd of the Fourteenth Amendment. Further,
a proper reading of section 5 must comport with @unstitution’s principles of enumerated
powers and federalism. As the Supreme Court h@esatedly instructed, courts should interpret
section 5 in the manner that best alleviates anglavhe Act’s constitutional infirmities.
Notwithstanding the Court’'s admonishments that\R&A must be narrowly interpreted
to avoid constitutional problems, DOJ chooses tormte a vague and unworkable retrogression
standard that actually exacerbates — rather thali@ates — tension between the Act and the
Constitution. Indeed, both DOJ&uidanceand its legal arguments before this Court atteimpt
impose a shifting multi-metric, performance-basexiwof retrogression that ensures candidates
who happen to be Democrats — the political pargt DOJ argues minorities monolithically
support — are guaranteed victory on election ‘daMotably, DOJ’s “functional” approach to
determining retrogression does not actually appeswhere in the text of section 5. Because
DOJ’s highly subjective standard is not authorizgdthe Act, DOJ attempts to justify its
approach by demanding that this Court defer tontespretations. But DOJ’s attempts to rewrite

the retrogression standard should not be givenrelete for a host of reasons; not the least of

3 DOJ’s legal arguments in this case reveal thiatribt merely policing retrogression, but is ratseeking to
require covered jurisdictions to ‘maximize’ mingritepresentation, infusing race into the redistriggprocess
precisely where the VRA sought to remove it. Ther®me Court has previously rejected such a ‘madtion’
policy, because by allowing race to predominaterdiuiistricting process, it violates the Fourthtbefiinendment.
Nonetheless, DOJ attempts to revive its maximirateguirement by claiming that section 5 proteddtridts made
up of multiple ethnic groups that have little imomon other than a shared preference for Demoaratididates in
the general election. Although DOJ’s interpretatimperils the VRA, Intervenors enthusiasticallyleate the
Department’s position, arguing that districts whafeécan American, Hispanic, Asian, and even whiteers
combine to elect a Democratic candidate shouldrbeegted. The result is an interpretation of sech that would
protect virtually every district that happens tohsdd by a Democrat. But this approach turns tR&Mwhich was
designed to remedy actual and proximate raciatidiscation, into a political tool and clearly vidés the
Constitution.
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which is that DOJ'sGuidancedoes not mention the metrics it now uses. Silgilan a
breathtakingly broad and racially-selective fashitimat ignores a decade or more of equal
protection jurisprudence) DOJ also erroneouslynt$athat section 5 effectively presumes that
covered states act with a discriminatory purpose ifgisting that states disprove any
discriminatory intent. Worse, DOJ not only attemft impose a burden not required by the
VRA, it also effectively exempts its enforcementhasity from the Fourteenth Amendment’s
prohibitions on racially motivated action. Yet,etlpurported legal support for the DOJ’s
approach is not found in the VRA or a court decisio

All aspects of DOJ’s interpretation are unavoidadohyg heavily in tension with more than
a decade of Supreme Court decisions that clearlytiaca against an overly-broad and
administratively awkward construction of section %.or whatever reason, the DOJ simply
ignores these warnings and advocates for an apiplicaf section 5 that presses beyond the
outer limits of the Constitution and plainly cowrts with settled judicial construction of the
VRA. In contrast, the standards employed by Texa#s Motion are judicially recognized,
consistent with the text and legislative historytieé Act, and would reduce, if not avoid, the
constitutional questions the Department seems tinten exacerbating (even if doing so
unnecessarily imperils the Act).

A. DOJ’s “Functional Analysis” Presents Serious Constutional Problems.

i. Section 5 and the 14th Amendment.

As early as the 1980s, the Supreme Court made tiaathe 1% Amendment's equal
protection guarantee required that states and puditical subdivisions not, under the general
label of remedial affirmative action, classify atrdat citizens differently on account of race.

City of Richmond v. J.A. Croson Cd488 U.S. 469, 491 (1989) (limiting rule to statek 1995,

4
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the Court first recognized that the same constitii restriction applied also to Congress.
Adarand Constructors, Inc. v. Pen&l5 U.S. 200, 237-39 (1995) (reversing prior pdents
that had left Congress broader latitude to categanitizens on the basis of race). Thus any law —
including the VRA — that contemplates race-basebsifications must serve a compelling
governmental interest and be narrowly tailoredetoves that interestld. Redressing a proximate
race-based injury, such as remedying intentionatramination, may serve as a compelling
interest, but the race-based injury must be “idgedi] . . . with some specificity” and a “strong
basis in evidence’ to conclude that remedial adiisjmecessary.’E.g.,Shaw v. Hunt517 U.S.
899, 909, 910 (1996). A generalized, permanentireaqpent mandating disparate treatment on
the basis of race will not suffice. “[M]inority ¥ers are not immune from the obligation to pull,
haul and trade to find common political ground, theue of which is not to be slighted in
applying a statute meant to hasten the waning@$main American politics.”DeGrandy,512
U.S. at 1020.

Like all others laws, the Voting Rights Act must &gplied in a manner that comports
with the Constitution, meaning that states canmoply hide behind the VRA to justify violating
the Constitution’s equal protection requiremertsg., Shaw v. Ren®09 U.S. 630, 655 (1993)
(“[W]e do not readBeeror any of our other 85 cases to give coveredduimnscarte blanche
to engage in racial gerrymandering in the name ai-metrogression.”). Accordingly, the
Supreme Court has set a high standard that statsssatisfy when their district lines are based
upon racial considerations and has consistentcteql districting plans that fail to meet that
high standard. Despite the CourRslarandand Shawdecisions, DOJ’s redistricting guidance
nonetheless demanded that states follow a racetbmsgroach to redistricting. Indeed, the

Guidance essentially compelled the states to maximize thmber of minority opportunity

5



Case 1:11-cv-01303-RMC-TBG-BAH Document 92 Filed 11/01/11 Page 10 of 77

districts. Because DOJ's Guidance was flawed adravened the Constitution, States (like
Texas) that complied with the DOJ’s guidance haadrtredistricting maps struck down by the
Supreme Court. Indeed, the State’s redistrictingsnaere rejected by the Court after the State
faithfully followed the Guidance which improperly required covered jurisdictions t
unconstitutionally engage in racially motivatedelidrawing. See Bush v. Ver&d17 US. 952,
983 (1996) (rejecting Texas's non-retrogressionedsd and finding that Texas violated
Fourteenth Amendment by drawing districts on th&daf race).Indeed, the Court’s mid-1990s
decisions reflect the Court’s clear frustrationhwihe Department for imposing guidelines that
plainly ignored the Fourteenth AmendmenMiller v. Johnson,515 U.S. 900, 922 (1995)
(citation omitted) (When the Justice Departmentterpretation of the Act compels race-based
districting, it by definition raises a serious ctiugional question, and should not receive
deference.). IMiller, the Supreme Court correctly rebuked the Departrf@nimproperly
administering section 5 as if it were somehow exefrgm the application of the Fourteenth
Amendment:

We do not accept the contention that the State eh@®mpelling interest in

complying with whatever preclearance mandates tistick Department issues

When a state governmental entity seeks to justifg+ibased remedies to cure the

effects of past discrimination, we do not accegt government's mere assertion

that the remedial action is required. Rather, wsist on a strong basis in

evidence of the harm being remedied.
512 U.S. at 922.

In the wake of these cases, the Court initiallynggd states “leeway” to effectuate their
constitutional authority to redraw district line€.g., Shawb17 U.S. at 911. This “leeway”

permitted states to consider both race and the meecbmply with the VRA. However,

recognizing the constitutionally perilous natureade-based decision-making, the Court applied
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strict scrutiny whenever states allowed race toedpminate” over their own race-neutral,
“traditional redistricting principles.”E.g., Bush517 U.S. at 958-5%haw v. Hunt517 U.S. at
908-11 (rejecting claimed reliance on section juasfication for North Carolina’s creation of
additional, race-based district and avoiding thestitutional question in preference to a “correct
reading of section 5” that would not require theerdased district to be drawn).

To avoid strict scrutiny — and a sure loss in ceustates were required to first adhere to
traditional, race-neutral redistricting principalsiuch as protecting incumbents or observing
preexisting geopolitical boundaries. Thus, to éxéent states considered race when drawing
district lines, they could only do so when it waasonably necessary to comply with the VRA.
E.g., Easley v. Cromartje532 U.S. 234, 248 (2001Bush 517 U.S. at 1048 (Souter, J.,
dissenting) (listing traditional principles). Odurse, if a state or political subdivision engaged
redistricting could maintain a district protecteyl $ection 5 without violating those traditional
principles, but failed to do so, a reasonable ariee may arise that some form of discrimination
(of a type that could constitutionally require ag@dased remedy) exists.

The Supreme Court has also clarified that states ha obligation to draw districts on
the basis of race where an ethnic minority groupldaonstituteless than a majorityf the
district’s voters, even if the minority bloc migbtherwise be able to “influence” or form a
“coalition” with white voters who showed a tendeny “crossover” in support of the same
candidates. LULAC v. Perry,548 U.S. 399 (2006) (rejecting so-called influertistricts);
Bartlett v. Strickland, 129 S. Ct.1231, 1243-46 (2009) (rejecting cross-dgem of coalition
district and observing that “section 2 does not rgotee minority voters an electoral
advantage”). IrBartlett, for example, the Court held that “nothing in set? grants special

protection to a minority group’s right to form patal coalitions. ‘Minority voters are not

7
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immune from the obligation to pull, haul and tradefind common political ground.”Id. at
1243 (quotingJohnson. The Court has arrived at these holdings aftbseoving the
impracticalities of administering coalition distsce.g., id.,and stressing “the need for workable
standards and sound judicial and legislative adstration.” Id. at 1244;LULAC, 548 U.S. at
490 n.8 (Souter, J., concurring in part) (“All asfeof our established analysis for minority-
majority districts inGinglesand its progeny would have to be rethought in amadyostensible
coalition districts”).

With respect to the states’ obligation to maintaimority districts under section 5, the
Court made equally clear iNliller that compliance with section 5 must be squaredh Wit
Fourteenth Amendmenb15 U.S. at 927. I&eorgia v. Ashcroftthe Court sought to alleviate
the tension between section 5 and the Fourteentar@iment by clarifying that the states were
not obliged to maintain “safe” “minority-majoritydistricts in order to avoid liability under the
VRA. 539 U.S. 461 (2003). To lessen section Sxeptial conflict with the Fourteenth
Amendment, the Court read section 5’s retrogressiandard to allow states to replace minority-
majority districts with sub-majority “influence” ofcoalition” districts. While a cohesive,
minority voting bloc might lack the absolute powerelect its own preferred candidate in such
districts, it remained able, consistent with itdigdtion to “pull, haul, and trade” to achieve
meaningful, responsive representation. Howeveng@ess later amended section 5 to overrule
this aspect oAAshcroft because coalition and influence districts werardstoo nebulous and

resulted in an unworkable retrogression stand&tdtwithstanding Congress’ decision implicitly

*See, e.gDrew S. Days, IlI, “Voting Rights Act,” testimonfjay 17, 2006, before the U.S. Senate, Committee on
the Judiciary (Federal Document Clearinghouse Gzs®jonal Testimony), 2006 WL 1332025 (“[T]he new
standard established Beorgia v. Ashcrofhas substituted an amorphous, easily manipulaaelard for
determining a Section 5 violation in place of theretofore well-established and well-understBegrnon-

8



Case 1:11-cv-01303-RMC-TBG-BAH Document 92 Filed 11/01/11 Page 13 of 77

rejecting coalition districts, DOJ now asks thisu@oto adopt a retrogression standard that
endorses coalition districts.
il Section 5 and the principles of enumerated powersd federalism

Section 5 faces constitutional pressures apam ftee Fourteenth Amendment concerns.
Since its enactment, the Court has recognized gbation 5 tests the limits of Congress’
enumerated powers, even as augmented by the emnteprovisions of the Civil War
amendments.Katzenbach v. South Carolin@83 U.S 301 (1966). Thus, as early aBeer v.
United Statesthe Court preferred a narrow reading of the stabesten to establish that its
redistricting plan did not “retrogress” the positiof minorities, keeping in view the section’s
limited purpose of simply freezing changes in vgtprocedures in covered areas until they were
shown to be non-discriminatory. 425 U.S. 130, (#¥6). Indeed, the entire purpose of section
5 when it was initially enacted was simply “to peev States from ‘undo[ing] or defeat[ing] the
rights recently won by Negroes.Td.

Likewise, section 5 raises serious federalisioh @quality concerns insofar as it applied
only to certain states and imposes burdens indemsisvith their sovereign statu&atzenbach,
383 U.S. 301 (1966). The Supreme Court has regigateted the federalism costs that section
5 imposes on covered jurisdictions, describing éhessts as “serious” and “substantiaNw.
Austin Mun Util. Dist. No. 1. v. Holderl29 S. Ct. 2504, 2511 (2009)ppez v. Monterey
County 525 U.S. 266, 282 (1999Reno v. Bossier Parish Sch. B820 U.S. 471, 480 (1997);

Miller v. Johnson 515 U.S. 900, 926, (1995). Indeed, only two yesgo the Supreme Court

retrogression test.”); Tyrone L. Brooks, Jr., “Impand Effectiveness of the Voting Rights Act,"tte®ny, Nov. 5,
2005, before the U.S. House, Committee on the iargli(Federal Document Clearinghouse Congressional
Testimony), 2005 WL 3008836 (“I also want to eche sentiments of my colleagues tlgorgia v. Ashcroft
provides an extremely vague and difficult standarddminister.”).

9
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issued yet another decision highlighting the délidaderalism questions that can arise even if
section 5 is carefully, coherently, and predictalalgplied pursuant to an objective and
constitutional standardNorthwest Austin Mun. Utility Dist. No. 1. v. Holdd29 S. Ct. 2504
(2009). These huge federalism costs mandate antquedictable, and workable retrogression
standard. Finally, the Supreme CourtRi@no v. Bossier Parisb28 U.S. 320 (2000) (“Bossier
Parish 11"), cited similar federalism concerns agporting a narrow construction of the
“discriminatory purpose” requirement, hoping to @vthe unseemly spectacle of a state being
forced to appear in Washington, hat in hand, wrttopthat its laws are not motivated by racial
animus. Yet, this is precisely what DOJ asks oedestates to do. These additional

constitutional concerns likewise require a narrotelipretation of section 5.

iii. DOJ's interpretation of section 5 implicates each fo these
constitutional issues and therefore must be rejecte

Congress’s decision to overrule baotishcroftand Bossier Parish llleft DOJ with an
opportunity to reconcile section 5’s substantivacke with the Constitution. A retrogression
standard that paid heed to the Supreme Court'satepgeadmonishments that section 5 cannot
require states to elevate racial considerationya@aladitional redistricting principles would
have alleviated the section’s significant tensiathwhe Fourteenth Amendment. Likewise, by
establishing a clear, workable retrogression stahdaOJ could have ameliorated some of the
federalism costs so frequently noted by the Supr€émet. For five years, covered jurisdictions
waited for DOJ’s section 5 guidance. When the Bepent finally issued its guidance, it issued

an elusive, and ultimately subjective, retrogressistandard. DOJ’sGuidance hardly

10
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ameliorates the noted tension between section Sthend).S. Constitution.Indeed, it actually
exacerbates them. For instance, by claiming tedtinctional analysis requires Texas — in order
to avoid retrogression — to create additional migaspportunity districts for no other reason
than the State was apportioned four additional cesgjonal seats, DOJ elevates considerations
of race above traditional, race-neutral redistgtprincipals. In so doing, DOJ’s approach
advances an interpretation of section 5 that nbt conflicts with the Fourteenth Amendment’s
command that race-based redistricting always he tibesome specific and proximate racial
discrimination, but it also contradicts the Consdidn’s federalist principles. Such a reading also
stretches section 5 so much that it would undouyptedceed Congress’s enumerated powers,
even under the enforcement clauses of the podtwan amendments. DOJ’s conclusion that
coalition districts are protected districts undect®n 5 is constitutionally problematic for those
same reasons. Mandating the drawing or proteabibrwoalition districts grants a special
electoral advantage to minority voters that is faodivorced from the specific and proximate
racial discrimination that section 5 is authorizedemedy. As a result, DOJ’s approach is ripe
for a challenge claiming that it unfairly discrinailes against Anglo voters in violation of the

Fourteenth Amendment’s equal protection guarantee.

® For its part, the Senate was sensitive to the meaeconcile the renewed and amendment sectioritts the
Constitution. The Judiciary committee under thdrai@nan Arlen Specter explained in its report:

If a state has a large minority population conaastt in a particular area, ordinary rules of
districting — following political and geographic tters and keeping districts as compact as
possible — would recommend those voters be givemajarity-minority district. It the State went
out of its way to avoid creating such a majorityaority — one that would be created under
ordinary rules — that is unconstitutional racisgdaimination.

Senate Report, 109-23bannie Lou Hamer, Rosa Parks, Coretta Scott Kingl €esar E. Chavez Voting Rights
Act Reauthorization and Amendments of 2808 B.

11
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DOJ’s “functional analysis” also exacerbates theritais” and “substantial” federalism
costs that are imposed on covered jurisdictionsaliee it fails to provide an identifiable
retrogression standard that states can satisfe. “flinctional analysis” that DOJ now proposes —
through its expert — requires only those statesi@m/ by section 5 to aggregate, district by
district, the performance of minority candidates afoice. This process is immensely
burdensome because it is not automatgeeOct. 18, 2011 Dep. of Todd Giberson at 29:2-29:9.
No software exists to perform itld. Determining electoral performance requires Btes
analyze endogenous and exogenous elections in @og®ed district against their benchmark
plans. This process requires, as a threshold matérmining which exogenous elections the
State should analyzdd. at 27:8-28:18. The United States’ refusal to roffiey guidance on this
threshold decision places states at risk of selgdtie “wrong” elections, thereby jeopardizing
preclearance and imposing additional burdens osttte’s map-drawers.

Determining electoral performance through recont&d election analysis also requires
the States to identify the Latino or African-Amennccandidate of choice. For a Texas House of
Representatives plan, attempting to identify caatdisl of choice requires analysts to generate a
4,000 page report by manually pulling data forph@posed districts and analyzing this ddth.
at 26:11-19. Every district in each benchmark @ad every proposed plan for the State Board
of Education, Texas Senate, Texas House, and Cssgreuld require a similar analysik. at
26:20-23; 28:19-29:1. Congress’ desire to effdetan efficient preclearance process cannot
survive if states must perform the “functional s&” that the United States proposes on each
district in each plan. It therefore undermines WiRA’'s goal of providing an efficient
preclearance process that does not interfere uas&aky with the states’ authority to conduct

their elections.See Morris v. Gressettd32 U.S. 491, 503 (1977) (“[T]he legislative maaési
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. indicate a desire to provide [administrative peacance under Section 5 as] a speedy
alternative method of compliance to covered Sthates.

But the constitutional problems inherent in DOJigerpretation of section 5 do not end
with its “functional” retrogression standard. Timepartment's proffered reading ofarty
discriminatory purpose” is also legally flaweds linderstanding of “discriminatory purpose” (as
it applies tosomeraces of voters in redistricting decisions) is soal that any legislator or map-
drawer hoping to avoid having preclearance dengedssentially compelled to effectively
maximize minority voter’s ability to elect prefedeandidates, despite the fact that the Supreme
Court has held that the policy of maximizing mimpridistricts is unconstitutional. The
Department’s administrative rules, which were nat ip place until April of this year (months
after the redistricting process began in Texas}s la number of hopelessly broad avah-
exclusivefactors that purportedly define discriminatory pase in the context of redistricting.
Reviewing just two of DOJ’s factors reveals thatguidelines are simply not workable because
they are inherently in tension with one anotherdeked, while the DOJ commands that minority
populations may not be “fragmented” among “différéistricts,” it simultaneously prohibits
minorities from being “concentrated” in one or mdistricts.

iv. The DQOJ’s Insistence That it Rather than the ©urts Determines the
Standards Here is Remarkable and Wrong

In its Response, the DOJ insists that the Artillledurts should defer to its interpretation
of section 5. There are a host of reasons whypé’s approach to the standards here are not
subject to deference. First, and most obviouAlgicle Il courts do not defer to agency
interpretations that implicate constitutional qiess of the sort involved hereDeBartolo Corp

v. Florida Gulf Coast Trades Coungcit85 U.S. 568, 575 (1988) (“[W]here an otherwise
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acceptable construction of a statute would rais®s® constitutional problems, the Court will
construe the statute to avoid such problems.). .The Supreme Court has made plain that rule
applies here. IMiller, for example, the Court observed:
Our presumptive skepticism of all racial classificas . . . prohibits us as well
from accepting on its face the Justice Departmeobdsclusion that racial
districting is necessary under the Act. Where &eStelies on the Department's
determination that race-based districting is nengs® comply with the Act, the
judiciary retains an independent obligation in adjating consequent equal
protection challenges to ensure that the Statéisnacare narrowly tailored to
achieve a compelling interest.
515 U.S. at 922.
Second, there are hardly any “standards” to wHighGourt can defér. Indeed, DOJ’s
“functional analysis” of retrogression does not $efth a standard at all and leaves its
development and application of a standard to ttsmed expert, Lisa Handley. DOX&iidance

fails to, for example, identify any of the partiauimetrics or combination of metrics that are said

to govern retrogression. As a result, Geidanceprovides no guidance at all because it does

® To be sure, Article Ill courts are obliged to defe formal agency rules and, somewhat less ofitgfiormal
declarations, y agencies charged with administeaimipiguous legislationChevron U.S.A. v. Natural Resources
Defense Council, Inc467 U.S. 837 (1984%xee also United States v. Mead Cofh3 U.S. 218 (2001) (according
informal customs letter ruling not entitled to fuhevron deference “respect according to its degree of
persuasiveness”). But, here, DOJ’s claim thaintsrmal, late arrivingGuidanceshould be accorded deference
illustratesthe concerns Justice Scalia highlighted in hismecencurrence iifalk America v. Michigan Bell,13 S.

Ct. 2254, 2266 (2011) (Scalia, J., concurring).

When Congress enacts an imprecise statute thatrinits to the implementation of an executive ageiicy
has no control over that implementation (exceptcairse, through further, more precise, legislatidme
legislative and executive functions are not comthirigut when an agency promulgates an imprecise itule
leavedto itselfthe implementation of that rule, and thus theahdetermination of the rule's meaning. . . .

[Dleferring to an agency's interpretation of itsrowule encourages the agency to enact vague riiehw
give it the power, in future adjudications, to dbaw it pleases. This frustrates the notice andiptaguility
purposes of rulemaking, and promotes arbitrary gowent. The seeming inappropriateness Aafer
deference is especially evident in cases sucheze linvolving an agency that has repeatedly belemked
in its attempts to expand the statute beyond xis éad has repeatedly sought new means to the sadse

Id. (emphasis in original).
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not inform courts, litigants, or (most importanthgdistricting bodies as to how to satisfy DOJ’s
purported standard. For instance, the guidant® tiainform states how to discern the minority
candidate of choice because the guidance doesl@awntify which social science techniques, for
doing so are deemed acceptable. Nor doe&thdancemention, let alone describe, the role of
“endogenous” or “exogenous” reconstituted electionget reconstituted election analysis is
central to its experts’ conclusions in this casdoreover, when DOJ released its guidance, it
specifically claimed that the guidance was “not’latvall. SeeDepartment of Justice Guidance
Concerning Redistricting Under Section 5 of theiN@tRights Act, Notice, 76 Fed. Reg. 7470
(Feb. 9, 2011). What DOJ seeks here is abdicationdeference. Section 5 makes no reference
to redistricting at all — causing at least two menstof the Supreme Court to conclude that it has
no such applicationCf. Holder v. Hal] 512 U.S. 874 (1994) (Thomas, J., dissenting;i&cal,
joining).

Finally, DOJ’s “functional analysis” approach wamaunced five years after Congress
amended section 5 and months after Texas begeeditdricting process. DOJ was well aware,
as reflected in its resistance to discovery of itifeiences on itsGuidance that it would be
involved in litigation with many, if not most, ofi¢ jurisdictions subject to section 5. Under the
circumstances, the DOJ’s late arriving declaratmounts to a litigating position. Thus, its
Guidanceis not entitled to deferenceBowen v Georgetown Univ. Hosg88 US 204, 212-13
(1988).

B. The Standard employed by the State comports with # text, legislative

history and judicial precedent construing section 5and is mandated by the
Canon of Constitution Avoidance
Because the DOJ guidance failed to identify a woldkaobjecting retrogression standard

for states to follow, the Texas Legislature soughtomply with Section 5 by maintaining — or in
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some cases increasing — the preexisting numbeirafrity “ability” or “opportunity” districts’
Each of these districts has a relevant minorityietipopulation that is sufficient to ensure the
minority group has the “ability” to elect the caddie of their choice. By any objective
measure, in a district where a minority group chumgs 50% or more of the voting age
population that minority group cannot be defeatsul,long as it “pulls, hauls and trades” to
achieve electoral success. When drawing Hispapportunity districts, the Texas Legislature
considered not one, but two metrics—citizen voi@gg population and Spanish surname voter
registration data.Sessions v. Perny298 F. Supp. 2d 451, 482 (E.D. Tex. 2004) (notimat
CVAP is relevant number for Hispanic voting anadysrev’d on other grounds sub nom.
LULAC v. Perry548 U.S. 399, 441 (2006) (also relying upon CVARher than VAP).
Recognizing that DOJ’s guidance was decidedly relsuland therefore impossible to
definitively satisfy,the Texas Legislature took pains to compare thehreark and proposed
districts’ historic and projected electoral perfamae. Further, consistent with the Constitution
and the Legislature’s desire to avoid strict soytthe State refrained from subordinating race-
neutral traditional redistricting principles to rac considerations. But, nonetheless, it
successfully maintained or increased the numbe&onfressional, house and senate districts in
which minority voters: (1) constitute a numeric ordy capable of controlling the outcome of

any electionand (2) were likely to elect their candidate of choiae demonstrated by both

" The Department’s assertion that Texas has somefisigentified the standard by its use of the word
“opportunity” rather than “ability” in its Motiondr Summary Judgment is incorrect and distractMéhile section

2 to be sure refers to a minority’s “opportunitg’elect a candidate of choice and section 5 rébefability” to

elect a candidate of choice, the terms are effelgtisynonymous, as suggested by both parties’nedian section 2
authorities and use of the “opportunity” in thiseand elsewhereéseeBr. of the United States iGeorgia v.
Ashcroft,539 U.S. 461 (2003]referring to section 5 standard in terms of “ogpoity” 20 times). See also Bush v.
Vera,517 U.S. 952 (1996) (discussing section 5 stanuteterms of minority “opportunity to elect”).
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racially polarized voting analysis and reconstidutdection analysis — which was calculated
based upon data from ten randomly selected hiséteations.

In order to determine whether the State’s planseatéled to preclearance, the Court
must adopt a single, consistent and objective lsgaldard for identifying retrogression. The
DOJ’'sGuidanceto covered jurisdictions — on which the DOJ an@iwenors rely on to support
their objections in this case — proposes a nebutwmetional analysis” approach that is based
upon the totality of the circumstances. As a itesheé DOJ’s approach is highly subjective and
does not establish an objective standard based apgrparticular demographic metric. The
DOJ’s “we know it when we see it” test is not a Watsle standard legal standard that this Court
can or should adopt. Ironically, while DOJ purgoid be advancing the interests of minority
voters, the DOJ’s standardless approach threakensdry Act that it uses to protect minority
voters by exacerbating the constitutional concénas the Supreme Court has already expressed
with regard to section 5. This Court can avoidsth@onstitutional problems by adopting the
clear, fair, and judicially administrable legalrsdard that DOJ refuses to implement.

This Court should adopt the State’s straightforwaetrogression standard, which
requires simply that states maintain the same numbminority-majority districts, while also
adhering to traditional redistricting principlesin so doing, this Court can ameliorate the
considerable tension that exists between sectiandbthe Constitution. The State’s approach
also conforms with the approach taken by the Supr€wourt inBeerand later casesn that it
credits the assumption — essential to toastitutionality of any effort to draw districinks
primarily on the basis of race — that there isantfcohesive, racial bloc voting that could give

rise to a race-based harm.
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In Beer,the Supreme Court examined a plan that reconfigtiledNew Orleans City
Council’s electoral districts. 425 U.S. 130 (1978he Court’s analysis begins by establishing a
standard proper for determining retrogression amdintively rejects a proportionality
requirement. The Court explained that section Selyeprohibits covered jurisdictions from
moving “backwards” from the benchmark plan by radgcthe number of districts where a
minority voters are able to elect their candidateclwice. Id. at 140 & n.8. As the Court
explained, “The application of this standard” igrésghtforward.”

Under the apportionment of 1961 none of the fisancilmanic districts had a

clear Negromajority of registered voters, and no Negro has been eldgot¢he

New Orleans City Council while that apportionmegstem has been in effect.

Under Plan Il, by contrast, Negroes will constitateajority of the population in

two of the five districtsand a clear majority of the registered voters e of

them. Thus, there is every reason to predipgn the District Court's hypothesis

of bloc voting that at least one and perhaps two Negroes mdybeadlected to
the council under Plan II.

Id. at 141-42see also Abrams v. Johns&21 U.S. 74, 97 (1997) (finding that a Georgiaestat
house plan did not retrogress because both thenberk and enacted plan contained 10 districts
where blacks constituted a majority).

The Supreme Court&eorgia v. Ashcroftlecision was the predicate for the 2006
amendments to the VRA. Although, there were midtigsues before the Court, the most salient
issue involved the distinction between majority-arity districts and so-called coalition
districts. The Court first held thatat “[ijn order to maximize the electoral success ofiaority
group, a State may choose to create a certain nuohbeafe” districts, in which it is highly
likely that minority voters will be able to elettet candidate of their choice.” 539 U.S. at 480
(citing Gingles, 478 U.S. at 48-49 (O’Connor, J., concurring in joggt). Next the Court went

further and held that a State may also “choosedate a greater number of districts in which it
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is likely-although perhaps not quite as likely asler the benchmark plan-that minority voters
will be able to elect candidates of their choidd.”

The Court observed that section 5 afforded stdtesliscretion whether to maintain the
preexisting number of “safe minority-majority dists” or some greatanumber of “influence”
or “coalition” districts. Evidently unhappy witlhé notion that States could reduce the number
of “safe minority districts,” certain activist grps demanded that Congress overtdsmcrofts
endorsement of “influence” or “coalition” districtsAnd Congress did so when it passed the
2006 amendments to the Voting Rights ActSee S. Rep. 109-259 (Jul. 26, 2006).
Notwithstanding claims to the contrary, nothingtihe text of the amendments suggests that
Congress intended to legislatively overrule the i€sunitial holding in Ashcroftthat states
could satisfy section 5 by maintaining an equal benof majority-minority districts. Further,
no portion of the plain language of the 2006 amesmimsuggests that DOJ has the authority to
impose its “functional analysis” test on every distin a statewide redistricting plah. And
because the 2006 amendments did not alter the ' €quithary holding inAshcroft the Court’s
determination that states could comply with sectiorby maintaining the same number of
majority-minority districts is still binding precedt today.

Allowing states to simply compare, based on curcentsus data, the number of majority-
minority districts in the benchmark plan and praggbglan would simplify the process, provide
an objective standard, reduce the burden on thtesstand maintain logical symmetry with

section 2. Assinglesacknowledges anBartlettlater emphasized, section 2 only compels states

8 The exercise is far from ministerial, and no pesgrcurrently exists that has simply automated tioegss. Dr.
Arrington, DOJ’s expert, indicated that he had doné/ a small part of the work; had he run all gigorithms
necessary to track the data associated with evemfthe process would have taken “hundreds offidérrington
Depo. at 188.
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to create majority-minority districts if the apmiade minority group represents a numeric
majority of the voting age population in the distri If it does not, the form “of the district
cannot be responsible for the minority voters’ ihigbto elect its candidates.”Gingles 478
U.S. at 50;Bartlett, 129 S. Ct. at 1249 (“Not an arbitrary inventione timajority-minority rule
has its foundation in principles of democratic goaace. The special significance, in the
democratic process, of a majority means it is aigpevrong when a minority group has 50
percent or more of the voting population and cawgdstitute a compact voting majority but,
despite racially polarized bloc voting, that grasimot put into a district.”).

As Texas demonstrated in its Motion for Summarygduent, all four of its redistricting
maps retain or increase the number of electordticis in which minority voters have the
“ability” to elect their candidate of choice.

Il. TEXAS DID NOT RETROGRESS UNDER ANY MEASURE.

A. Within the Confines of the Fourteenth Amendment, Tgas Maintained or
Increased the Ability of Minority Voters to Elect A Candidate of Choice

Throughout the redistricting process, the Texasidlawire endeavored to pass lawful
maps that were consistent with both the Voting Rigkct and traditional redistricting principles.
To ensure compliance with section 5, the Legistatucreased (in the case of Congress) or
maintained (in the case of the Texas House andt®&eth@ number of districts where a cohesive
minority population can elect their candidates lodice. The metric that the Legislature used to
determine whether minorities would have an oppatyuio elect their candidate of choice was
citizen voting age populationSeeStatement of Material Facts in Support of PlafistiMotion
for Summary Judgment at 4-7 (Doc. 41Thus, the Legislature maintained or increased the
number of minority districts while also adhering t@ditional redistricting principles. By

following the aforementioned path, the Legislatdié not retrogress, complied with the VRA
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and exercised the “leeway” afforded the State utiteiFourteenth Amendmei@haw 517 U.S.
at 911 (assuming, but not deciding that compliamgth VRA constitutes a compelling
governmental interest for purposes of FourteentleAadment).

Experts for DOJ, Intervenors, and the State alleagthat Texas voters’ candidate
preferences appear to be entirely divorced frone.ré&eattached reports of John R. Alford; J.
Morgan Kousser; Allan J. Lichtman; Richard Engstreobmitted in the section 2 proceeding by
the State of Texas (Dr. Alford) and various Intetwes to the instant action. Put differently,
experts for all sides confirm that white voters pus as likely to vote for an African American,
Hispanic or white candidates. The same is trueHmspanic and African American voters.
Although no ethnic or racial group votes monolighig, to the extent certain citizen groups vote
cohesively, election data reveals that voters’ slens are predicated on partisan preference, not
racial bias This is apparently the first such showing inateswide redistricting case and raises
serious questions about the need or continuedfiipagion for race-based remedies under the
Voting Rights Act. See Adarand Constructors, Inc. v. PeBd5 U.S. 200 (1995) (limiting
disparate treatment on race to circumstances regess remedy proximate racial harm);
LULAC v. Clement999 F.2d 831, 850 (5th Cir. 1993).

Nonetheless, DOJ and the Intervenors claim thanhgads racially polarized in Texas.
Those claims are not only contrary to expert testiyn they are also undermined by the fact that

some pre-existing majority-minority districts inetlbbenchmark plan choose to elect candidates

® According to the Intervenors’ experts, 90% of Afm Americans favor Democrats over Republicansrobgss of
the candidate’s race. Further, Exit polls reveal 0% of Hispanic voters prefer Democrats overuRépans.
During t he section 2 trial, most of the Plaintifisxperts claimed that Hispanics are less likelystgport
Republicans than the exit polls revealed, arguived ¥5% of Hispanic voters prefer Democratic caaghid. The
same experts testified that 75% white voters applgreprefer Republican candidates, including Rejmalol
candidates who happen to be African American opétsc.
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whom DOJ and the Intervenors claim are not minovibyers’ candidates of choice. Not
coincidentally, those candidates happened to be bemmof one political party, rather than
another party’ During the section 2 trial, Plaintiffs’ experestified that minority voters always
prefer the Democratic candidate. See Table 1 gol A. Although the State has repeatedly
asked DOJ whether it shares the Intervenors’ pointiew and agrees that minority voters
monolithically prefer Democratic candidates, thepBgment simply refuses to answer the
State’s questions. Nevertheless, the Departmegtizsned expert, Lisa Handley, confirmed the
Department’s position when she testified on itsdbfethat only Democrats can qualify as a
minority’s candidate of choice. Moreover, DOJ'sjamhions in this case reveal the obvious,
because the Department is only objecting to distribat are represented by Hispanics who
happen to be Republican. Most, if not all, of thdsgricts retain Hispanic majorities under the
State’s new redistricting plan, which is why DOJwnansists that this Court apply its
standardless theory of retrogression.

B. DOJ's Effort To Shift the Standard for Preclearance To Historic Election

Performance Should Be Rejected, But in Any Event, dhe of Texas's Maps
Retrogress Under that Standard

DOJ’s reversion to its nebulous “functional anayffectively concedes the obvious:
that Texas has not retrogressed because it madtdor increased) the number of majority-
minority districts. And though DOJ objects to thee of the State’s concrete standard in this
case, when DOJ reviews section 5 redistricting ssfions in its administrative capacity, it does

not initially consider anything other than whetkig® submitting entity maintains the pre-existing

% puring the section 2 trial, experts hired by Piaintiffs testified that minority voters’ candigaof choice is any
candidate supported by 50% or more of the minordters. Thus, under their view, a majority of anarity
population should dictate the entire community’sxdidate of choice even if 40% of that minority go&u
population prefers a different candidate of choice.
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number of majority-minority districts. Indeed, D®Jown guidelines for preclearance
submissions only require covered jurisdictions tiorsit ethnic data and maps. 28 C.F.R.
8851.27(9); 51.28(a)(1) & (b)(1). The additionatal DOJ now asks the Court to consider may
be requested — at DOJ’s unilateral discretion—agpptemental” material, but is not initially
required. Id.

Nonetheless, in this case, DOJ not only claims iiabgression should be judged under
an alternate, historic election performance stathdéaralso argues that the most recent election
results should be conveniently ignored. DOJ chareres these historic election results as
“endogenous” because that electoral data refeedetdions within or for the specific district at
issue. Under traditional redistricting principléscumbent protection is a legitimate basis for
states to draw districts. Yet DOJ now argues that most recent election cycle — and the
incumbent legislators most recently elected bydis&ict’s voters — should simply be ignored by
this Court.

Mindful of DOJ’s nebulous guidance and the pos#ibithat the Department could
change its retrogression standard, the Texas latgisl also examined each district’s historical
performance and enacted a map that does not res®ognder that standard. The State satisfied
the historic performance standard by preservingp i@mocrat and Republican incumbents in
these districts whenever possible. As a resudtState both maintained districts with majority-
minority populations and confirmed that argliably performing districts under the benchmark
plan are equally likely to perform under the newampl If a protected district was not likely to
perform under the new plan, it was replaced wittewa district that would perform so that there

would be no net reduction in performing districts.
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Every Texas House of Representatives districtithatibject to challenge by the DOJ in
this case is represented by an Hispanic incumbénthappens to be a Republican. Thus, DOJ
is only challenging districts that are represerttgdminority legislators. Further, while DOJ
apparently maintains that Democratic candidatesavays preferred by minority voters, each of
the Hispanic legislators whose districts DOJ cimgjéss were elected to represent a district where
minority voters constituted a majority of the Distis population. As the Legislature
endeavored to redraw these districts to equalige gopulation based upon the one person one
vote standard, it faced the choice of simply nattgeting minority incumbent officeholders who
happen to be Republicans, or reconfiguring thestrdts on the basis of race to increase the
prospects future Democratic challengers in orderappease DOJ and the Intervenors.
Recognizing that protecting these minority incuntbemwould spark retrogression claims, the
Texas Legislature carefully avoided retrogressipgliminating Republican districts; increasing
minority voters’ share of the population in othastdcts; or simply creating new minority
opportunity districts that are more likely to “panin.” The Legislature confirmed their ability to
perform for minority voters by reviewing reconstéd election analysis. These new minority
opportunity districts include Texas House of Repngatives Districts 34, 43, 74, 80 and 118.

DOJ also relies on reconstituted election analysisodge baseless objections to the
State’s Congressional redistricting plan. Durihg section 2 trial, Dr. Alford testified that the
State’s benchmark contained five majority Hispa@mngressional districts that were actually
“performing.” SeeAlford Report, Docket No. 72 at 2-3. That is, thé&Songressional districts
were both electing and returning Democratic incumtb@nd demonstrating a recurring tendency
to prefer the Democrat in reconstituted electioAsthough DOJ and the Intervenors claim that

voting is racially polarized and that minority pdgtiions vote monolithically, the benchmark
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plan included two Congressional districts that weoe performing. Put differently, although a
majority of voters were Hispanic in those distridtsey elected Republican candidates. Based
upon exogenous reconstituted elections these cssigraal districts, CD 23 and CD 27,
demonstrate a tendency to elect Republicans — tdei@ fact that minority voters constitute a
majority of the citizen voting age population irettistrict.

In hopes of protecting the incumbent in Distri8f £ongressman Francisco Canseco, the
Legislature made his district both more Hispaaimd more Republican — which are not
incongruous in a state where Hispanic support #mbDcrats is now as low as 60%eeAlford
Report at 4 tbl. 1. Thus, while Congressional st23 provides minority voters a greater
“opportunity” or “ability” to control the outcomefaan election if cohesive bloc voting truly
exists, CD 23’s performance in ten reconstitutexttedns shows that the District moves from
favoring the Democrat in only 3 of 10 races to ohlgf 10. In other words, CD 23 was not a
“performing” district under the benchmark plan athadis need not be one today — even if
Hispanics continue to constitute a majority of Bistrict’s voting age population.

The Legislature used one of the State’s four newgoEssional seats to created
Congressional District 34, which is based in Browilies at the request of multiple Democratic
legislators. The congressional district to thetmoCD 27, is based out of the incumbent
Congressman’s largely Republican base in Nuecest@owHistorical election data reveals that
Former CD 27 was largely a toss-up under the beadkmlan because its voters favored
Democratic candidates in exactly half of the exagmsnelections conducted since 2006. In the
new Brownsville-based CD 34, which was drawn tooemgass a large portion of former CD
27’s territory, voters would have favored a Dembdra 10 out of 10 races. Finally, the

Legislature drew a wholly new majority Hispanictdid, Congressional District 35, between
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San Antonio and Austin. Prior election analysiggasts that the new district would have
performed in 10 out 10 past races.

Thus, under the State’s benchmark plan, there seven Congressional districts where
Hispanic voters constituted a majority of the papioh. Of those, five districts actually
performed within DOJ’s meaning of the term — i.the district elected Democrats. The
benchmark plan also had three performing Africanefinan districts that were likely to elect
African American voters’ candidate of choice. Unds new redistricting plan, the State has
eight Congressional districts where Hispanics dtuista majority of the population — eight
actual Hispanic opportunity districts, seven of ethiare likely to elect Hispanic voters’
candidate of choice — and the three performingoafti American Congressional districts. No
matter which metric or which definition of “abilityo elect” the Court applies, Texas has
increased that metric — by either one or two Cosgjamal districts. By not only maintaining,
but increasing, the number of minority Congresdiahstricts, the State has met and exceeded
the standard for preclearance under SectiorGgorgia v. Ashcroft539 U.S. 461 (2003)* &
plan that merely preserves ‘current minority votistgength’ is entitled to 85 preclearance”)
(citing City of Lockhart v. United Stated60 U.S. 125 (1983)Bush v. Vera517 U.S. 952
(1996).

Il THE STATE IS ENTITLED TO SUMMARY JUDGMENT ON ITS CL AIM
FOR A DECLARATORY JUDGMENT REGARDING THE
REDISTRICTING PLANS FOR THE TEXAS CONGRESSIONAL
DELEGATION AND THE TEXAS HOUSE OF REPRESENTATIVES.

A. The Dispute Regarding the Number of “Effective” or “Ability-to-Elect”
Districts Raises a Purely Legal Question: When Doea Redistricting Plan
Provide Voters with the “Ability to Elect” Their Pr eferred Candidates of
Choice?
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No genuine issue of material fact exists regardatggression in the State's redistricting
plans for the Texas congressional delegation oiT#heas House of Representatives. Because,
the relevant facts are not in dispute. Both partiase their arguments about the plans’ alleged
retrogressive effect—or lack thereof—entirely ogeshive demographic data and an analysis of
electoral outcomes. Both parties conduct theirlyama using the same demographic and
electoral information, which was provided by thefi€f of the Attorney General, the Texas
Legislative Council, and the United States Censuie&u.See, e.g.Handley House Report at 4
n.6 (stating that the United States expert “reba&tensively on the State’s reports,” prepared by
the Texas Legislative Council and the Office of &ttorney General, in conducting her analysis
of the Texas House plan). Alford Dep. At 76:15-25.

The ultimate question is a legal one: whether thesdisputed facts establish that the
redistricting plans will not “have the effect ofrdeng or abridging the right to vote on account
of race, ethnicity, or membership in a language amiiy group.” 42 U.S.C. § 1973c(a).
Specifically, the parties disagree about the prgp@ndard for retrogression, which hinges upon
the meaning of the “ability-to-elect” language gcton 5 of the Voting Rights ActSeeU.S.
Statement of Genuine Issues § 1. Consistent Wwith Supreme Court’s prior decisions
construing Section 5, the State defines “abilibetect” districts based upon a workable
objective standard: demographic data indicatingleesive racial or ethnic group has the ability
to elect candidates of their choice—whether or that candidate receives support from other
voters in the district. In the case of Hispanitevs, for example, a district satisfies the State’s
standard if voting age Hispanic citizens constith@epercent or more of the district’s citizen
voting age population. The DOJ adopts a more caatgd outcome-based definition that

requires analysis of endogenous and exogenousogleetbut provides no identifiable basis to
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determine, without preclearance review and expedlyais, whether a state’s plan has a
retrogressive effect. Although the DOJ’s approagbractically unworkable and legally flawed,
the undisputed facts reveal that all of the Stateéps satisfy the Department’s metric, will not
have a retrogressive effect, and are entitledéclparance.

Although the DOJ promotes its “functional approaak”an antidote to bright-line tests
that may not account for actual voting strength,Diepartment’s own analysis reveals that its
application of the “functional approach,” is in fd@ased on strict enforcement of numerical
benchmarks. The DOJ’s classification of HD 35 &l 74 illustrates that the “functional
approach.” For example, while the DOJ classifi&s H in the benchmark plan as a Latino
ability-to-elect district, it scored only 20 on tB®J’s expert’'s apparently proprietary Exogenous
Minority Effectiveness IndexSeeHandley House Report at's.However, the DOJ does not
extend the same treatment to HD 35 in the Statesgsed plan—despite the fact that the
district also received a score of 20—and the Depamt therefore refuses to classify HD 35 as

an ability-to-elect districtseeHandley House Report at 1.

B. The State’s Congressional Redistricting Plan Will Mt Have a Retrogressive
Effect.

Plan C185 does not reduce the number of Latino focan-American ability-to-elect
congressional districts under either party’'s medtemdard. Depending on the standard applied,

the State’s congressional redistricting plan eithamtains or increases the number of districts in

M The State’s analysis of 48 elections showed thtinb-preferred candidates prevailed in 50% of esistin HD
74. SeeAlford Report at 14, Table 2.

12| ike HD 74 in the benchmark plan, HD 35 electetinapreferred candidates in 48% of the contestdyard by

the State.SeeAlford Report at 14, Table 2. Had HD 35 been dbleneet the 50% threshold, it would appear to
qualify as an ability-to-elect district under thaitéd States’ interpretation of section 5.
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which Latino and African-American voters have thdity to elect their preferred candidates of
choice. Under the State’s legal standard, the beadk plan contains 7 Latino and 1 African-
American ability-to-elect districts, and Plan Cl18&ntains 8 Latino and 2 African-American
ability-to-elect districts.SeeMotion for Summary Judgment (Doc. 41) at 10. Aduog to the
DOJ, both the benchmark plan and Plan C185 coiitaiatino and 3 African-American ability-
to-elect districts.SeeCongressional Report of Dr. Lisa Handley at 8-9.

By any objective measure, the State increased ortan@ed the number of Congressional
districts where Latino and African-American votees/e a sufficient portion of the population to
elect their candidate of choice. As a result, $itt@te did not retrogress. The DOJ attempts to
challenge the State’s Congressional map by claintired maintaining minority districts is
insufficient—but the Department’s arguments failaamatter of law. The DOJ complains that,
under their “functional” approach to measuring i@pito elect, Plan C185 retrogresses by
reducing the proportion of Latino opportunity sefatsn 7 out of 32 to 7 out of 36. Response at
22-24. While the DOJ’s approach is legally flawttbre is no dispute about the facts—and as a
result, the DOJ’s argument does not raise any genssue of material facSeeFeDp. R.Civ. P.
56(a). Rather, the DOJ merely invites the Courtatiopt the United States’ “functional”
standard as a matter of law and extend Section@dbibit “proportional” retrogression. The
Supreme Court has already rejected attempts toagadportionality requirement into Section
5—so this Court must reject the DOJ’s flawed fumaéil standard. A redistricting plan that
preserves the existing number of districts in whéciminority racial or ethnic group has the
ability to elect the candidate of its choice sa@sfsection 5's retrogression standard as a matter
of law—because it does not have the effect of denwr abridging the right to vote on account

of race or color.
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Indeed, a proportionality standard for apportioniegv congressional seats conflicts with
Supreme Court precedentSee Abrams v. JohnsoB21 U.S. 74, 97-98 (1997). Worse, the
proportionality standard merely exacerbates theésAmbnstitutional infirmities by implicating
significant constitutional questions.See Bush v. Verab17 U.S. 952, 989 (Kennedy, J.,
concurring) (reserving the question of “whethereras predominant whenever a State ...
foreordains that one race be the majority in aasermhumber of districts .... [W]e would no
doubt apply strict scrutiny if a State decreed tbertain districts had to be [white], and our
analysis should be no different [for minorities].Qity of Boerne v. Floress21 U.S. 507, 533
(1997); Davis v. Bandemerd78 U.S. 109, 132 (1986). Further, imposing apprtionality
standard threatens to merge Section 2’s vote diiustandard with the Section 5 preclearance
standards But see Reno v. Bossier Parish Sch, BA0 U.S. 471, 483 (1997).

The Supreme Court'&\brams v. Johnsomlecision directly conflicts with the DOJ’s
reading of Section 5. 521 U.S. at 97-98. Abrams Georgia received one additional
congressional seat due to population reapportiohrattar the decennial Censudd. at 104
(Breyer, J., dissenting). Under Georgia’s benclin@ongressional plan, one of the State’s ten
districts was majority African-Americanld. at 97. Abramshad one district out of 11 that was
majority Black. I1d. After Georgia received an additional Congresdigeat and reapportioned
its districts, the State maintained that African-éman district—but did not add an additional
minority seat. InAbrams, the Appellants argued that because African-Amerivaters’
proportion of Congressional seats was reduced fi@¥% to 9%, that reduction constituted

retrogression under Section B. The Supreme Court rejected this proportional apgn™® Id.

13 Abramsalso discredits the functional approach that t@eJproffers in the case. Because the Court simply
examined whether the number of “majority blacktdeds was reducedAbrams v. Johnsgrb21 U.S. at 97-98.
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In so doing, it found that “[a]ppellants have nbtiown that black votersn any particular
district suffered a retrogression in their voting strenggiler the court plan measured against
the 1982 plan.”ld. (emphasis added).

The AbramsCourt correctly identified the principal defectreading Section 5 to impose
a proportionality requirement when states appontiew congressional seatSee id Unless the
apportioning state sets aside seats for minoritydickates, a proportionality standard will
inevitably lead to retrogressionSee id. In cases where states only receive one new distri
avoiding proportional retrogression would requitates to make the new district a minority
opportunity district. See id. The Court rejected this argument, explaining tiiainder that
logic, each time a State with a majority-minoritigtdct was allowed to add one new district
because of population growth, it would have to tagomity-minority. This the Voting Rights Act
does not require.’ld. at 97-98

Although the DOJ attempts to distingui8brams v. Johnsofrom this case by arguing
that Abramsinvolved just one additional Congressional distravhile Texas received four
additional districts— the Department's argumentkéadegal merit. First, the language in
Abramsmakes plain that Section 5 looks to whether “wtarany particular district suffered . . .
retrogression.”ld. This approach examines tlussessuffered by voters in particular districts,
not whether the new plan retains the same propodid_atino opportunity districts. Nothing in

Abramssuggests that the Court’s focus on the loss diiqudar districts somehow imposes a

Under this standard, Congressional District 23 ifjgalas an opportunity district and the proporsidhat the United
States cites are maintained.
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proportionality standard when the State receivegertitan one additional Congressional s¥at.
Further, interpreting Section 5 to require thatestacategorically create race-based districts—in
the absence of evidence that minorities suffere@dca-based injury—unnecessarily exposes
Section 5 to constitutional infirmity because sughrequirement runs afoul of the 14th
Amendment.

Controlling precedent other th#&tbramslikewise measures retrogression based upon the
numberof districts, rather than thgroportion of districts. InBeer v. United State<l25 U.S.
130, 136 (1976), the city of New Orleans enacteddsstricting plan that created two majority
African American council districts where none haisted before. Because African-Americans
constituted 35 percent of New Orleans’ populatioat only received 29 percent—two out of
seven—of the city council seats, the appellantsedghat the city’'s redistricting plan interfered
with African-Americans’ voting rights in violatioaf Section 5. The Supreme Court rejected the
appellants’ claim, concluding: “It was thereforecerfor the District Court to conclude that Plan
Il ‘will . . . have the effect of denying or abrinhg the right to vote on account of race or color’
within the meaning of 85 of the Voting Rights Actld. at 142;see also Ketchum v. Byrng40
F.2d 1398, 1402 n.2 (7th Cir. 1984).

Looking to the number of districts, rather than greportion of districts, also avoids

unnecessarily exposing the Act to potential comstihal infirmities. Nothing in the Fourteenth

14 The foregoing analysis assumes that the UniteteSt@roposed proportionality standard would meashe
number of opportunity seats (under the United Stattunctional” standard) against the size of thexds
congressional delegation. Because the congresslelegation is not a legislative body, logic diesthat the more
appropriate measure for proportionality would be ttumber of Texas opportunity seats against tla sate of the
legislative body. Under this standard, the prdpog are the same under the benchmark and new essignal
plans: seven out of 435. The foregoing analysie assumes that the “standard practice, or proeadlitin respect
to voting” that caused the alleged disproportioamely the allocation of four additional seats txd®under the
United States Constitution, is a state action subfe Section 5 review. 42 U.S.C. 1973c(b) (20060his
assumption is faulty, as the State cannot unildyercrease the size of its congressional delegati
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Amendment grants any group a right to proportiorpresentationSee Bandemed78 U.S. at
132. The fact that the DOJ calculates proportibnaly measuring opportunity districts against
the total size of the delegation—rather than proporof total population versus proportion of
seats—does not change the character of their stAndias still a proportional standard. Indeed,
the DOJ simply attempts to obscure its proportityyargument by adding a layer of abstraction
and using districts as a proxy for Latino populatiolf Section 5 imposes a proportionality
standard that the Fourteenth Amendment does nomemr, then Section 5 would not be
“proportional and congruent” to the Fourteenth Adir@ent. City of Boerng 521 U.S. at 533.
Thus, interpreting Section 5 to impose “proportidga standard for retrogression would
therefore raise constitutional problems with theA/BeeCity of Boerng521 U.S. at 533.

Section 2 and Section 5 offer minority voters diéf® protections, and the Supreme
Court has rejected attempts to collapse the twiindisstandards.See Bossier Paristh20 U.S.
at 480. Section 2 measures vote dilution againsasonable alternative plaBee id. Section 5,
conversely, measures vote dilution against the lbaack plan. See id. The “proportionality”
retrogression standard that the DOJ proposes simgplaces the benchmark plan with a
hypothetical, DOJ-imposed plan that has the additicongressional seats allocated according
to benchmark proportions. The Supreme Court hgstesl similar approaches because they
dispense with the benchmark comparison and exdeef®action 5’'s the already significant
federalism implicationsSee id.

Section 5 does not require Texas to disprove dmsoatory effect and intent based on
comparisons to hypothetical plans. Texas mustadyredefend itself against hypothetical
alternatives in Section 2 proceedings. Furthex, DI®©J has cited no legal authority or policy

rationale that would justify reading Section 5rnapose the proportionality standard—much less
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a proportionality standard based upon purely hygtathl comparisons. Indeed, numerous legal
authorities, federalism concerns, and the cannorooftitutional avoidance require that the
DOJ’s proposed “proportionality” standard for refression be rejected by the Court.

C. The State’s House Plan Will Not Have a RetrogressivEffect.

Putting aside for the moment whether the states thed political subdivisions are
obliged to recognize and maintain districts basedhe tendency of multiple races of voters to
support candidates of the same political partyhiem general election, the identification of the
majority-minority districts in the Texas House shlibbbe clear. In its Motion for Summary
Judgment, Texas identified 30 such districts urtier benchmark and enacted plans. One
additional district, HD 90 increased its proportioh Hispanic population as well; it now
contains 50.1% Spanish surname registered votets48rv% Hispanic Citizen Voting Age

population.

The Department of Justice contends that all butadrtbe 30 Hispanic majority districts
— HD78 — identified in the Motion were effectiveder the benchmark. Identification of Issues,
Doc. 53 at 5; Lisa Handley Rep. at 4. The DOJeu¢ that of the majority Hispanédfective
districts in the benchmark, only districts 33, 3%,and 117 cease to be effective under the new
plan, though all but CD 33 remain literal majorityspanic districts under any conceivable
understanding. Meanwhile, the state also increésedHispanic population of districts 90 and
1481° which DOJ and its expert concede to be effectindeu the new plan. Thus, from the

perspective of majority-minority “effective” disttis, the parties are two districts apart with four

5 To be sure, HD 90 reflects an HCVAP estimate a7%according to the U.S. Census Department’s Asaari
Community Survey, which contains a 2.5% marginrobre It also contains 50.1% SSVR. Under the bemark,
those figures were 47.9% and 47.2%, respectfully.
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in dispute. In addition, the Department of Justefeses to give the State credit for a significant
improvement in performance in District 74, whichvas from 24 of 48 (50%) to 46 of 48 (96%)
in the analysis of all elections and from 4 of 010 of 10 in the State's analysis of selected

races. SeeAlford Report at 8, 17.

The dispute as to three of the districts — 33,8t 117 — is whether they were in fact
“effective” under the benchmark plan and/or whetiety will continue to be under the enacted
plan. The dispute as to 33 adds the question etiveh its loss was unavoidable as a matter of
law. Lastly, DOJ’s expert is unable to offer annign as to District 41, though it continues to

be as effective in the new plan under any reasenatderstanding of the word “ability” to elect.

I.  The Parties’ Methodologies for Assessing Performamecand Effectiveness
The Court will recall the efforts to identify theethod and basis for the DOJ’s objections

in advance of this briefing. DOJ indicated thdtad looked at the states’ data and “all of the
elections,” although it would not identify what edhe elections had played in its analysis in
advance of the preparation of its expert’s repdeiventually, in its “Identification of Elections
Considered” (Doc. 58), the United States listedomagnother things, the Texas Legislative
Council’'s “Red 225" reports. Those reports idigntine vote total, within each district, for
every statewide race since 2002. Thus, if one weeeested in knowing only whether the
democrat or republican running for statewide officauld have prevailed and how often in, for
example, a particular state house or senate djgtren one could total up the victories and
express them as a percentage. Of course, becads2?R reports say nothing abetto in the
district supported which candidatae is left to assume, as is most often the chaettie

democrat is the minority preferred candidate irheadhe districts. Likewise, another
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shortcoming of this analysis is that it is not kieal to contests involving ethnically diverse
contests and thus ultimately expresses only whethef the voters in a particular district are

supporting candidates of a particular politicaltpar

The State’s expert, John Alford, effectively rexeengineered the DOJ’s approach, by
looking at “all of elections” in the “Red 225” rep and finding that in each district DOJ
objected to the percentage of support among adlrgdor any democrat moved from at or above
50% to any number below 50%. No district improvirgm any number above 50% in the
benchmark was claimed to be ineffective previousRhus, for example, DOJ urged that old
HD 74 was “effective” under the old plan and gawe state no credit for its improvement where,
under the benchmark, democrats prevailed in ex&0@ of the races run in Red 225 to 96%
under the enacted plan. Meanwhile, districts 3b4hare said not to perform at 48% under the

new plan. Alford Report, Docket No. 72 at 8.

All involved in this case agree that the rate gdfEart among all voters in a district for
any democrat, regardless of race, is an inferiocderaf analysisE.g., Exhibit 9, Deposition of
John Alford at 217:21-218:5; Response at 9-10Dat(79.2) Rather, an analysis of contests
involving a choice between minority and Anglo catades is preferred, as it reflects voter
behavior where race is a variable. Exhibit 9, @#ton of John Alford at 217:21-218:5;
Response at 9-10 n.4 (Doc. 79.Anticipating the reliance or some combination of
performance-based metrics, the State performedrectibnal analysis” in hopes of avoiding any
later retrogression argument. In particular, tia¢esenlisted the services of the Texas Attorney
General’s Litigation and Technical Support (LTSjislion — a group made up entirely of

mathematicians and engineers. That group, woikidgpendently of any legislator or lawyers

36



Case 1:11-cv-01303-RMC-TBG-BAH Document 92 Filed 11/01/11 Page 41 of 77

and before the Legislature’s consideration of dang selected its own a set of ten statewide
general elections involving ethnically diverse ddatks between 2002 and 2010. Dep. of Todd
Giberson at 27:8-28:18. The LTS group ran wh&hmswn as a racially-polarized voting
analysis, employing a social science technique knasv‘ecological regressiotito identify the
minority- and majority-preferred candidates in eatkthose ten races in every district in each of
the four existing benchmark plans. This procesgiite involved and results in a report that is
several thousands of pages long. These reportstharsbe hand reviewed to determine, with
respect to each district, how many times out ofrémes the minority-preferred candidate
prevailed. Later, as plans approached passaggwolld run the same analysis in the new
district configurations to determine the rate atolla minority-preferred candidate would
prevail under the proposed plan. Again, this pssds quite involved and takes considerable
time and labor even when performed by trained pstmals, as DOJ’s own experts and lawyers
can attest. Exhibit 9, Deposition of John Alfotcba:16-51:21, 82:22-83:4&till, using this
analysis allowed the state to assure itself, deastt one reasonable, neutral understanding of
“functional analysis,” that its new districts weret materially moving backward in terms of

their likely performance.

DOJ’s expert employed a combination of three megtiodarrive at the conclusion that
DOJ had objected to the correct four districtisti-like the state she focused on majority-

minority population, although she looked only a ttenchmark ethnic population figures and

'8 There is debate among the experts as to whethéetological regression” technique for indentifyirace-based
voting patterns is the best technique availablee $tate’s expert, John Alford and the Latino Tasle Expert
Richard Engstrom, prefer ecological inference beeauprecludes the possibility of so-called oubofinds results
(estimates of less than zero 0% or more 100% stjppod its reduced reliance on “linear assumptions.
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focused on Hispanic voting age population, rathantHispanic Citizen Voting Age. Thus, she
counts any district in which 51% of white voterppart candidate X and 51% of Hispanic
voters support candidate Y as racially polarizeahdley Dep. at 12, and counts any district in
which the Hispanic preferred candidate prevaileféective regardless of the Hispanic Citizen
Voting Age population figures in the distridE.g.,Handley Rep. at 5 (listing District 137 as
performing with 59.8% HVAP and 25.6% HCVAR)f. LULAC v. Perry548 U.S. 399, 441
(2006) (criticizing Texas for claiming Hispanic appunity with voting ageHispanic majority

but not accounting for Hispanic citizenship diéetial).

Next Dr. Handley employed an “endogenous” effectess index that tracked how often
the democrat preferred by 50% or more of Hispaotens had prevailed in past elections
involving the District itself. To determine futuperformance, she then shifted to exogenous
races, looking to five reconstituted statewide ests involving only Hispanic democrats. Dr.
Handley ignores past exogenous evidence of a Etistiveakness as well as the failure of the
District to elect a minority-preferred candidatergog into the redistricting process. Thus,
according to Dr. Handley, a state would be obligedbandon the traditional, race-neutral
principle of protecting the incumbency of minongpublican officeholders if, in a majority of
past elections Hispanic democrats had prevailedtead, the state would be obliged to
reconfigure the district on the basis of race heoto assure the incumbent’s likely defeat in the

next election. This would raise obvious Fourteeitiiendment problems.

Interestingly, Dr. Handley was also hired by that&bf Alaska to assist in that state’s
efforts to redraw its house boundaries in 20%&eExhibit 8, Dr. Lisa HandleyA Voting Rights

Analysis of the Proposed Alaska State Legislatlaagat 6, 7, 10, 21 (expert report prepared for
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the Alaska Redistricting Board to evaluate adoptatk legislative plans’ compliance with
section 5). In her Alaska report, she detailsrffogally-polarized voting in the state and the
recurring victories of former state representateodie Salmon in House District 6. Mr.
Salmon defeated every white republican opponemaded in 2004, 2006 and 2008. He was
defeated by a white Republican in 2010, howewafhen describing the Alaska’s benchmark
plan, Dr. Handley observes that “[tlhere are foajonty Alaska Native state house districts . . .
under the current plan: Districts 6, 38, 39 and #ree of these districts (Districts 38, 39, and
40) have consistently elected Alaska native-preteoandidates to office.ld. at 21. Later, she
counts up the “effective” districts: “The Benchrkd&ian therefore consists of four ‘effective’
districts — that is, districts that consistentlgatiminority-preferred candidates even when the
voting is polarized (Districts 37, 38, 39, and 4(3nd one district that might best be
characterized as an ‘equal opportunity’ districistbct 6) because, although it has a substantial
minority population and has elected minority caatikd in the past, it does not always elect the
minority-preferred candidate.ld.; see also idat 28.

In her analysis of Texas’s redistricting plans, tyntrast, Dr. Handley's analysis
incorporates a rigid benchmark within the so-cafignctional analysis, as she imposes a strict
50% threshold to separate districts that providinbavoters with the ability to elect from those
that do not. This failure to consider levels offpgnance and degrees of change eliminates
much of the functionality from the “functional” dgais. As detailed below, Texas had a
number of “equal opportunity” districts coming irttee 2010 cycle. Despite Dr. Handley's new-
found fondness for ignoring incumbency and the ltesaf the 2010 election, they are just as

plainly “equal opportunity” districts coming out.
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ii.  The Undisputed Facts Regarding Latino-Majority Distiicts Show That
Plan H283 Will Not Have a Retrogressive Effect on &tino Voting
Strength.

a. District 33

This Court should grant summary judgment becauderidants have failed to establish
that a genuine issue of material fact exists weipect to whether the enacted plan for the Texas
House retrogresses District 33. The facts reggrthe demographic makeup of District 33 in
the benchmark and the enacted plans are not intdisgn the benchmark plan, Nueces County
was apportioned two seats wholly within the cowsmg a portion of a third district. District 33
had 55.3% SSVR and 60.4% HCVAP, and District 34 53d@% SSVR and 58.2% HCVAP.
State’s MSJ, Exhibit 9. According to the 2010 eenNueces County grew at a substantially
slower rate than the state as a whole, and thetgsypopulation no longer entitled it to more
than two districts. Nueces County now has tworidist Districts 34 and 32, both of which are
wholly contained within its boundaries. Distri@ 8as 37.3% SSVR and 44.2% HCVAP, and
District 34 has 60.8% SSVR and 64.6% HCVAP. Ssa¢SJ, Exhibit 12.

Although Nueces County went from having two HCVAWRajority districts in the
benchmark plan to just one HCVAP majority districtthe enacted plan, the elimination of
District 33 does not constitute retrogression urskation 5. The loss of a district in Nueces
County was unavoidable due to the loss of populatidNueces County over the last decade and
the need to comply with the county-line rule asfsgh in the Texas Constitution. Under Article
lll, 8 26 of the Texas Constitution, electoral digs for the Texas House must “be apportioned
among the several counties, according to the nuwibgopulation in each, as nearly as may be,
on a ratio obtained by dividing the population bé tState, as ascertained by the most recent

United States census, by the number of membershidhwthe House is composed.” EX.
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ConsT. art. Ill, 8 26. The Texas county-line rule plgigqualifies as a race-neutral, traditional
districting principle. E.g, LULAC v. Perry,548 U.S. at 463 n.5 (2006) (observing that
“traditional redistricting criteria” include “comptness” and “preserving county linesBush
517 U.S. at 963 (observing that “[tJraditional disting criteria” include “maintain[ing] the
integrity of county lines”). The Supreme Court lessablished beyond question that traditional
redistricting principles cannot be subordinatedace without running afoul of the Fourteenth
Amendment. E.g, Hunt v. Cromartie 526 U.S. 541, 547 (1999) (explaining that “an
impermissible racial motive” exists if “the legitlae subordinated traditional race-neutral
districting principles . . . to racial consideratsd) (quotingMiller, 515 U.S. at 916)Bush 517
U.S. at 978 (“The constitutional problem arisesyofibm the subordination of [traditional
districting] principles to race.”).

Here, dividing Nueces County’s total populationQ 223, by the ideal district population
size of 167,637, yields only 2.02 districts. Theglslature’s apportionment of two districts to
Nueces County is thus mandated by the Texas Catistitand inevitably results in the loss of a
Latino majority district. The State cannot be reed (and is not permitted) to subordinate its
traditional redistricting principles, such as corapte with the Texas Constitution, to avoid a
section 5 violation that is unavoidable due to dgraphic changes within the district. Nor
should it be required to replace this district elsere in the state because doing so would require
it to create a race-based district outside of Nsi€beunty as a purported remedy for the alleged
(but nonexistent) race-based injury in Nueces Gount

Even if this Court determines that the loss ofsrahit in Nueces County is not the result
of unavoidable retrogression, the State is entitedummary judgment under the functional

approach advocated by Defendants. Under the bearkhphan, none of the Districts in Nueces
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County, including District 33, consistently electieatino voters’ candidate of choice. All three
State house incumbents under the benchmark plarepublicans, Using the same data as the
State, Handley’s analysis confirms that both Des$ri33 and 34 in the benchmark plan score 60
on the exogenous indeXSeeDOJ Response Exhibit 4, at 5, Table 1. The S$tatxonstituted
election analysis also confirms that District 33yogmerformed in 6 out of 10 elections. Alford
Report, Doc. No. 72 at 25-29. Under the enacted,ghe Legislature strengthened the Latino
voters’ influence in one of Nueces County’s two agmng districts. There is no dispute
between the parties that new District 34 will noansistently elect the Latino community’s
candidate of choice 9 out of 10 times under théeStaanalysis and scores 80 on Handley's
exogenous index.SeeDOJ Response Exhibit 4, at 11, Table 4, AppendixAford Report
Docket No. 72 at 25-29. Thus even under Defend@ntposed standard, the State improved
Latino voters’ strength within Nueces County byatieg one district in which Latinos clearly
have the ability to elect the candidate of theibick where no such district existed before.
Accordingly, Defendants have not established thstexce of a genuine issue of material fact as
to whether the elimination of District 33 in Nued@sunty is retrogressive.
b. District 117

Defendants have failed to demonstrate a genuing ie§ material fact exists regarding
retrogression in District 117. Both the State &wefendants agree that under their respective
standards, District 117 provides Latino voters dlhdity to elect the candidate of their choice
under the benchmark plaseeDOJ Response Exhibit 4, Handley Report at 17, AfdpeA, but
the parties reach different legal conclusions abmtino voters’ ability to elect under the
enacted plan. This legal dispute does not prectuslemary judgment, however, because the
evidence proves that the district does not retsxyumder either party’s standard.
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District 117 is located in Bexar County, and untter benchmark plan has 50.8% SSVR
and 58.8% HCVAP. State’s MSJ, Exhibit 9. In timaeted plan, District 117 has 50.1% SSVR
and 63.8% HCVAP. State’s MSJ, Exhibit 12. Thusder the State’s population percentage
approach, District 117 provides Latino voters witle ability to elect candidates of choice in
both the benchmark and the enacted plan.

Using the functional approach advocated by Defetsgdbistrict 117 preserves Latino
voters’ ability to elect candidates of choice te #xtent it existed under the benchmark plan.
Although District 117 provided Latino voters withet ability to elect, the district did not perform
consistently for Democratic candidates under thechmark plan. The State’s reconstituted
election analysis shows that District 117 only perfed in 5 out of 10 elections in the
benchmark plan and performs in 2 out of 10 elestionthe enacted planSeeAlford Report,
Docket No. 72 at Table 2. Handley's analysis iaststent with these findings, showing that
District 117 scores 60 on the both the endogennds&ogenous indices in the benchmark plan.
SeeDOJ Response Exhibit 4, Handley Report at 5, TdbleUnder her analysis, District 117
scores 20 on the exogenous index in the enacted 8aeDOJ Response Exhibit 4, Handley
Report at 11, Table 4.

Even though the election results for the distrctndt show that the Latino candidate of
choice is consistently elected in racially contéstkections, this is not evidence of retrogression.
Instead, it is undisputed that Latinos have thétglo elect the candidate of their choice based
on the fact they are the majority of the populatimmistrict 117. The fact that the district does
not consistently elect candidates presumed to éeltbice of Latinos is not caused by Latinos’
lack of ability but, rather, by the fact that Laigrdo not vote monolithically for the same

candidates in this competitive distric6eeExhibit 14, Deposition of John Garza at 65:9-25,
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42:9-14 (stating that he is Latino candidate ofichan his district and describing his district as
being comprised of rural, conservative Latinos)lthdugh Defendants make much of the fact
that the election performance in racially contestbsttions slightly decreased in this district, a
decrease alone does not resolve the legal questishether the district provides Latino voters
with the ability to elect. The change in the potelil rate of victory for Democratic candidates is
not material because the district's Democratic grenince was not strong to begin with. This
was, and it remains, a competitive district. Be&eathe State has not decreased the SSVR or
HCVAP strength in District 117 such that Latinosulcbnot elect their candidate, there is no
evidence of retrogression.

c. District 35

Both parties agree that under their own standaistyitt 35 provided Latino voters with
the ability to elect their candidates of choicethie benchmark plan. In the benchmark plan,
District 35 has 55.3% SSVR and 54.6% HCVAP. SsaMSJ, Exhibit 9. In the enacted plan,
District 35 has 53.4% SSVR and 52.5% HCVAP. Ssal¢SJ, Exhibit 12. District 35 remains a
majority-Latino district in both plans and therefgrovides Latinos with the numerical strength,
if they vote cohesively, to elect the candidatéheir choice. As a result, District 35 qualifies a
an ability-to-elect district under the enacted plan

Using the functional approach advocated by Defetsddbistrict 35 preserves Latino
voters’ ability to elect candidates of choice te #xtent it existed under the benchmark plan.
Although District 35 provided Latino voters withetlability to elect, the district did not perform
consistently for Democratic candidates under thacbmark plan. Based on the State’s
reconstituted election analysis, District 35 onlgrfprmed in 5 out of 10 elections in the
benchmark plan and performs in 4 out of 10 elestionthe enacted planSeeAlford Report,
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Docket No. 72 at Table 2. Handley's analysis shdhat District 35 scores 80 on the
endogenous index and 40 on the exogenous indeheitbénchmark plan and scores 20 on the
exogenous index in the enacted pl&eeDOJ Response Exhibit 4, Handley Report at 11, & abl
4.,

Even though the election results for the districtndt show that the Latino candidate of
choice is consistently elected in racially contéstkections, this is not evidence of retrogression.
Instead, it is undisputed that Latinos have thétglo elect the candidate of their choice based
on the fact they are the majority of the votinggdlie population and registered voters in District
35. The fact that the district does not consi$geglect candidates presumed to be the choice of
Latinos is not caused by Latinos’ lack of abiliytprather, by the fact that Latinos do not vote
monolithically for the same candidates in this cefitfve district. SeeExhibit 10, Deposition of
Jose Aliseda at 56:3-57:12, 60:21-61:11 (explairtheg his district is conservative, Latinos do
not vote cohesively, and that the Latino commuhag the ability to elect the candidate of their
choice in his district). The slight decrease iedicted electoral performance alone does not
prove that Latino voters lack the ability to ele@ecause the State has not decreased the SSVR
or HCVAP strength in District 35 such that Latinasuld not elect their preferred candidates if
they vote cohesively, there is no evidence of ggrssion.

d. District 41

Likewise, Defendants have failed to demonstrate gkistence of a fact issue as to
whether the enacted plan retrogresses District Biktrict 41 is located in Hidalgo County in
South Texas and is currently represented by Remia@ses Aaron Pefa, a Latino Republican.
Under the State’s population percentage approads,ciear that District 41 offers Latinos the
ability to elect the candidate of their choice otlbthe benchmark and enacted plans. District 41
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is most analogous to former District 40 in the enark plan and had 69.2% SSVR and 77.5%
HCVAP. State’s MSJ, Exhibit 9. Under the Staggipulation percentage approach, District 41
continues to be an effective Latino district with@&®% SSVR and 72.1% HCVAP. State’s MSJ,
Exhibit 12. Defendants acknowledge that this disttontinues to be an effective district in both
the benchmark and enacted plaBgeDOJ Response Exhibit 4, Handley Report, Appendix A
Although DOJ claims it cannot make a determina@snto whether District 41 offers
Latino voters the ability to elect their preferre@hdidate, the election data demonstrate that the
district continues to be effective even under rgppsed election-focused approach. Under the
benchmark plan, District 40 performed in 7 out Ofdlections using the State’s reconstituted
election data.SeeAlford Report., Docket No. 72 at Table 2. Relyimgthis same data, Handley
finds that District 41 scores 100 on the endogeramas80 on the exogenous indic&kee DOJ
Response Exhibit 4, Handley Report at 5, Tablé&Jhder the enacted plan, District 41 elects the
Latino candidate of choice in 5 out of 10 electiaising the State’s reconstituted election data.
SeeAlford Report, Docket No. 72, Table 2. Similariynder Handley's analysis, District 41
scores 60 on the exogenous ind&eeDOJ Response Exhibit 4, Handley Report at 11, 8 &bl
The slight drop in election performance is not Hgigant enough to render this district
retrogressive in light of the numeric strength a@ftihos. Furthermore, District 41 has elected
Representative Pefa since 2002. Even though hehedi parties after the 2010 election,
Defendants have not established that Representaétia will somehow not continue to be the
Latino candidate of choice in District 41. As aul, the State has met it burden to demonstrate

that District 41 is not retrogressive.
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iii.  The “Additional Minority Districts” Identified by t he United States Are
Coalition Districts that Are Not Protected Under Setion 5, and They Do
Not Show Retrogression in any Event.

Although the United States identifies four “addmad minority (black and/or Hispanic)
districts” under the benchmark plan: HD 27, 46,,120d 149. But only HD 149 is alleged to
have a retrogressive effect. Although DOJ allepas HD 46 and 120 are protected districts
under the benchmark plan, DOJ also admits that #neymaintained as performing districts in
the proposed plan. Those districts therefore dopnesent a retrogression issteSimilarly,
both parties classify HD 27 as an African-Ameriaility-to-elect district under the enacted
plan!® Under DOJ’s functional analysis HD 27 is mainégiras a performing district under the
enacted plan, while HD 27 represents an additiatdity-to-elect district under the State’s
analysis. Thus, regardless of the standard us@ Hilbes not present a retrogression issue.

House District 149 is the only “additional minoritlistrict” that raises a legal issue
because it is not an ability-to-elect district un@gher standard in the enacted plan, and the
parties dispute whether it qualified as such unther benchmark plan. The United States
classifies HD149 as an “ability to elect” distriir minorities generally because, although it

does not contain a majority of voters from any @ctéd minority group, Anglo voters are in the

minority. But the State’s decision not to maint#ie HD 149 as it existed in the benchmark

" CompareU.S. Statement of Genuine Issues { 11, 13 (Unite$ classification of HD 46 and 120 as
“additional minority (black and/or Hispanic) disti$” under the benchmark and enacted plamish, id. 9 10, 12
(State’s list of Latino and African-American ahjtito-elect districts, which does not include HD@¥6L20 under
the benchmark or enacted plans).

18 CompareU.S. Statement of Genuine Issues {1 11, 13 (USitatks’ classification of HD 27 as an “additional
minority (black and/or Hispanic)” district underetbhenchmark plan and a Black ability-to-elect distinder the
enacted plan)ith id. 1 10, 12 (Texas's classification of HD 27 as &mcAn-American ability-to-elect district
under the enacted plan but not under the benchptanj.
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plan does not have a retrogressive effect becausgat most, a coalition district and therefore
not an “ability to elect” district for purposes séction 5. Further, the undisputed facts show that
HD 149 did not offer voters the ability to elecepumptive minority candidates of choice even
under the United States’ proposed legal standard.

The text of the VRA does not support an interpretathat would compel states to
maintain minority-supported coalitions defined $plby a common political party affiliation.
Section 5 protects voters against changes in vgirogedure that result in a disadvantage “on
account of race or color.” 42 U.S.C. § 1973c. Bupreme Court has rejected the notion that
section 2 of the VRA protects minority citizensght to form political alliances.See Bartlett,
129 S. Ct. at 1243 (2009) (“Nothing in section Args special protection to a minority group’s
right to form political coalitions.”)cf. Baird v. Consol. City of Indianapoli®76 F.2d 357, 361
(7th Cir. 1992) (“[The VRA] is a balm for racial norities, not political ones—even though the
two often coincide.”). Other decisions of the Sarmpe Court similarly recognize that only in a
majority-minority district can the minority groupelect a representative of its own choice”
because only then can it “dictate outcomes indegathd” Growe v. Emison507 U.S. 25, 40
(1993); Voinovich v. Quilter 507 U.S. 146, 154 (1993). Courts of appeals had@pted a
similar logic in “uniformly” rejecting claims thahe Voting Rights Act compels the creation of
so-called influence districtsSee Hall v. Virginia276 F. Supp. 2d 528, 535 (E.D. Va. 2003),
aff'd, 385 F.3d 421, 427-30 (4th Cir. 2004). The Sumredourt later followed suit when it
declared “influence” districts beyond the purviewtbe Voting Rights Act. See LULAC v.
Perry, 548 U.S. 399, 486 (2006) (Kennedy, J.). Conghesslikewise rejected the notion that
section 5 requires states to preserve districighith a protected group constitutes less than a

majority. A redistricting plan that fails to maam a district in which voters of multiple races or
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ethnicities are united by a shared partisan preée&reloes not deprive anyone of the right to vote
“on account of race or color.”

In LULAC v. Perrythe Court addressed the so-called “influence” iistholding “that
African-Americans had influence in the district .. does not suffice to state a section 2 claim.
The opportunity to elect representatives of théioice . . . requires more than the ability to
influence the outcome between some candidates, aiowaom is their candidate of choice. . . .
If section 2 were interpreted to protect this kafdnfluence, it would unnecessarily infuse race
into virtually every redistricting, raising seriogsnstitutional problems.” 548 U.S. 399, 446
(2006). InBartlett v. Stricklandthe Court refused to interpret section 2 to prosstalled
“crossover” districts, wherein an ethnic minorisysaid to coalesce with a portion of the majority
(assumed to comprise Anglo voters) to elect itslate of choice. In addition to constitutional
concerns, the Court focused on the importance rofrerity group’s ability to elect candidates
without forming political alliances:

African American [voters] in District 18 have theportunity to join other

voters—including other racial minorities or whites, or both—to reach a majority

and elect their preferred candidate. They canmatvever, elect that candidate

based on their own votes and without assistanga bthers. Recognizing a § 2

claim in this circumstance would grant minority exs “a right to preserve their

strength for the purposes of forging an advantaggailitical alliance.” Nothing

in 8 2 grants special protection to a minority grp$ right to form political
coalitions

Bartlett, 129 S. Ct.1231at 1243 (emphasis added, citation omitted). If pb&ential to elect
preferred candidates by joining members of otheugs does not establish a minority group’s
“opportunity to elect” under section 2, it is difilt to imagine how the potential to form a

coalition could establish the “ability to elect"gbected by section 5.
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Congress’s 2006 amendments to the VRA confirm feation 5’s “ability to elect”
standard contemplates only those districts in Wwhacminority group forms a majority. In
Georgia v. Ashcroftthe Supreme Court held that states could avoidgegssion by substituting
coalition or influence districts for safe majorityinority districts, even though minorities in such
districts might not be able to elect a candidatehafice. 539 U.S. 461 (2003). Congress added
the “ability to elect” language to section 5 to owée this holding. Notably, Congress did not
disturb the Court’s holding that states could aveiriogression by maintaining the same number
of majority-minority districts. Thus the result dishcroftand the addition of the “ability to
elect” standard is that section 5 must be integgréd protect only districts in which a minority
group constitutes the majority of voters and thaneethas the ability to elect candidates without
attracting support from other groups.

A broader reading of section 5 raises obvious dmtisinal concerns because it would
require courts and legislatures to become fixatedage in drawing virtually every districGee
Georgia v. Ashcroft539 U.S. 461, 490-91 (2003) (“[T]he Voting Righist, as properly
interpreted, should encourage the transition tocgesy where race no longer matters: a society
where integration and color-blindness are notqustlities to be proud of, but are simple facts of
life.”). Indeed, if the states must draw distriatish minority percentages between 15% and 40%
to avoid liability, then race will be the “predoramt factor” in virtually every redistricting
decision. SeeMiller, 515 U.S. at 916. The VRA was intended “to haskenwaning of racism
in American politics,”De Grandy 512 U.S. at 1020, not to ensure that “race predat®s in the
redistricting process.’Miller, 515 U.S. at 916.

In addition to the legal bar to the recognitionsoich sub-majority districts, there is no

evidence that black and Hispanic voters vote colegsin the Democratic primary so as it make
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the Democratic nominee both parties’ candidatehoface. Sedsrowe v. Emison507 U.S. 25,
41 (1993) (demanding heightened proof of cohes®rmpat of any claim based on claim of
“agglomerated political bloc”). In fact, the progfjust the opposite. Black and Hispanic voters
do not support the same candidates and often mat@position to each other in the primary, as
multiple experts have testified in this and relgpedceedings.E.g. Alford Rep. at 9; Engstrom
Dep. at 59:15-22, 63:2-64:12 (disagreeing with Dkak House District 137 performs for
Hispanic voters because their preferred candidatedfto prevail in the democratic primary).
Indeed, it is has been well known for some tim& @xas “[t]hat there is ho cohesion between
Black and Latino voters in the primary contestsagond serious dispute 3ession v. Pery298
F. Supp. 451, 484 (E.D. Tex. 2004jf'd in relevant part and rev'd in part sub ngULAC v.
Perry, 548 U.S. 399 (2006). This is true for all of thistricts identified by Intervenors,which
universally rely on cross-over Anglo voters anddaroalition of minority voters to perform and
show no evidence of cohesion.
iv.  Even Under the United States’ Proposed Legal Standd, HD 149 Did
Not Give the Alleged Minority Coalition the Ability to Elect Its Preferred
Candidates of Choice.
Even if HD 149 were a potential ability-to-elecswlict despite the lack of any majority
racial or ethnic group, it fails to qualify as suslen under the United States’ proposed
functional approach. The State’s reconstitutedtiele data shows that District 149 is not a

district that performs well for Democrats, with 18l out of 48 election wins over the last decade

and in racially contested electionSeeDocket No. 72, Alford Report, Table 2. Defendants

19 Intervenors complain that fact issues exist abéability of Latinos, African-Americans and othminorities to
elect their candidates of choice in Texas Houséibis 26, 51, 90, 101, 103, 106, 144, an d 14BeyTalso raise
objections as to Congressional District 25.
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expert agrees that District 149 (as it was drawthénbenchmark) does not consistently elect the
minority preferred candidate of choice (whichevethe three minority groups that could be) in
the benchmark plan as it only scores 20 on theenmgs index and 80 on the endogenous index.
SeeDOJ Resp. Exhibit 4, Handley Report at 7, Tablé&fendants’ analysis, which is based on
the same elections used by the State, demonsthatieBistrict 149 has elected Representative
Vo based on the fact that he has been the incunsibese 2005. However, District 149 does not
consistently perform as an effective minority dettim other racially contested elections. As a
result, Defendants have failed to establish a genisisue of fact or law regarding retrogression
in District 149.

v. There Is No Material Question of Law or Fact Regarihg African-
American-Majority Districts in Plan H283.

The undisputed facts show that Plan H283 doesetoigress African-American voting
strength as a matter of law. Under the United eStaproposed legal standard, Plan H283
increases the number of African-American abilityetect districts from twelve to thirteerSee
U.S. Statement of Genuine Issues 1 11, 13. Slgwilander the State’s proposed legal
standard, the number of African-American abilityelect districts increases from eleven to
twelve. See id.qf 10, 12. Thus under either party’s definitidri‘ability to elect,” African-
American voters’ ability to elect increases in PH2B83.

IV. THE STATE'S PRESUMPTION OF GOOD FAITH AND LACK OF
DISCRIMINATORY INTENT HAS NOT BEEN REBUTTED BY THE
DEPARTMENT’'S RESPONSE.

DOJ’s purported “analysis” of the State’s Motiorr fummary Judgment and its legal
pleadings objecting to the State’s redistrictingnpteflect the Department’s willingness to ignore

the law in order to justify a decidedly outcomeented approach—an approach that undeniably
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eschews constitutionally protected notions of fatiem in favor of legally baseless political
activism. Further, DOJ’s pleadings reveal thaiténzeal to oppose the maps enacted by the
Texas Legislature, the Department not only ignatesl law, but also simply disregarded the
evidentiary facts. Indeed, DOJ contends thatStete omitted “any discussion of what the
Supreme Court itself has set down as guidance $eessing discriminatory purpose in the
context of redistricting,’Opp. Mem.at 28—a claim that selectively ignores no less temt
pages from the State’s Memorandum in Support ()62Hdich cites two dozen Supreme Court
cases.

A. The Standard for Discriminatory Intent Is Clear, Articulable, and Well-
Settled

Notwithstanding DOJ’s claims to the contrary, thenslard for discriminatory purpose, is
well-settled. Indeed, federal agencies are not lsingmnpowered to divine “discriminatory
purpose” in a misguided effort to justify and ademrheir desired policy prerogatives. As the
Supreme Court has recognized:

“Discriminatory purpose,” however, implies more nhatent as volition

or intent as awareness of consequences. It imiiiasthe decisionmaker, in this

case a state legislature, selected or reaffirmeartcular course of action at least

in part “because of,” not merely “in spite of,” i@dverse effects upon an

identifiable group.

Personnel Adm'r of Mass. v. Feendy#?2 U.S. 256, 279 (1979) (citations, notes omijtt& The
Court’s “because of” nexus reflects a requiremantactual burden that the DOJ’s purported

evidence simply does not satisfy—because there ectual evidence that the Texas Legislature

acted with a discriminatory purpose when it endi¢hee State’s redistricting plans. Indeed, for

20 Although Feeneyis not a voting rights case, its equal protectioalgsis is relevant here, in part, because the
Court, citedVillage of Arlington Heights v. Metropolitan Houst®ev. Corp429 U.S. 252 (1977WWashington v.
Davis426 U.S. 229 (1976andUnited Jewish Organizations v. Cared80 U.S. 144 (1976}he latter of which is a
Section 5 decision.
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the Legislature to have acted with a discriminatpuypose, the 181-member bicameral body
would have specifically desired to enact a map dmsdriminates against African Americans and
Hispanicsbecause otheir color or language—and if such a nefarioud pctually existed, the
DOJ would have far more interesting evidence thendircumstantial innuendo it invokes to
support its baseless claiffsBut asGeorgia v. Ashcroft, Shaw v. Reramd other large-body
legislative cases demonstrate, when genuine diswatory purpose exists, there is ample
evidence of it. Recognizing the total absencengfraal evidence of a discriminatory purpose in
the record, the DOJ hides behind veiled allusionsraetorically charged insinuation.

Because it simply lacked any actual, probativielenwce of discriminatory purpose, the
DOJ outsourced its “discriminatory purpose” anaysd Dr. Theodore Arrington, a retired
political scientist, who professed to be an expmnt the history of political systems, and
statistical analysis of elections and voting patserDr. Arrington, although frequently published
over his several decades of work, candidly ackndgde in his deposition thdte hasnever
authored a scholarly article on voters’ intent.dded, he testified that he is unawareaay
political scientist ever having ever done so. Depo at 11 (“Q: Who are the recognized
experts in your field on intent? A: So far asbly, there are none.”), 13 (no political science
literature on intent of the legislature). FurthBr,. Arrington claims to have no more voter

animus expertise than the average lay person. e€goesitly, his expert report correctly concedes

Z Tellingly no Court has found an actual discriminatory purposaniract of the Texas Legislature sid@¥3,when
the State’s politics and demographics — and, frartkle South’s civil rights record — were of animty different
makeup. White v. Regesterd12 U.S. 755 (1973) (finding that black voters iallBs County and Hispanic voters in
Bexar County were excluded from the voting prodéssugh use of multi-member districts). The Dememnt of
Justice does not enjoy as unsullied a record, gaveen found to have knowingly and intentionallgcdiminated
against voters in its application of the Voting R Act numerous times in the past 20 yedfg., Shaw v. Reno,
509 U.S. 630 (1993Northwest Austin Municipal Utility District v. Hoér, 129 S. Ct. 2504, 2511 (2009Miiller v.
Johnson515 U.S. 900 (1995Many of those cases, unfortunately, involved insés in which states tried to follow
DOJ dictates, only to find themselves unfairly ¢giras violators of the Fourteenth Amendmeiig., Bush v. Vera,
517 U.S. 952 (1996)
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that he adduced no evidence that voters basedleeioral decisions upon racial consideration—
or otherwise discriminate against candidates bapeda their race or ethnicityReport 1 140,
198 (“I neither claim nor deny that this intenmstivated by racial or ethnic animus.”). Instead,
Dr. Arrington’s expert report on théllage of Arlington Heightss less an expert report than it is
a discussion of the relevant factors for evaluatiisgrimination.

B. There is no genuine issue of material fact with rgect to discriminatory
intent in the enactment of the House Plan

Dr. Arrington’s first focuses on the alleged disgia impact of the Texas House plan:
“the proposed [Texas House] plan contains at lieast and perhaps, five fewer minority ability-
to-elect districts than exist in the benchmark gla@pp. Memat 31. As the State explained in
great detailsupra,Dr. Arrington’s claim is objectively incorrect.

Next, Dr. Arrington contends that “the State igewbrthe substantial increase in the
minority population, especially in the Dallas-Fovorth area, in proposing a plan that actually
reduced minority electoral power.Opp. Mem.at 31. This claim is also not supported by the
record. Indeed, the State presented uncontrovesgtbnce that the percentage of noncitizen
voting age minorities in the Dallas-Fort Worth afdze “Metroplex”) is markedly higher than
other parts of the state. Arrington Depo. at 2B2cause these minorities are non citizens, they
cannot vote and therefore cannot contribute tohesi@e minority voting bloc. Moreover, while
the Legislature contemplated creating an additiduaséino opportunity district in the Metroplex,
it was impossible to do so without violating cotgional principles irShaw—principles that the

DOJ has conveniently chosen to ignéfe.

22 | ike many of the issues raised by Dr. Arringtorhether a new opportunity district should be credtethe

Metroplex is a question more properly addresseccutite vote dilution standards of section 2. # ftate was

requiredto draw such districts based on all the evidenathér than, as here, Dr. Arrington’s and Dr. Haydle
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Next, the Department concedes that it found ndenge of “cracking” (the splitting of
minority groups).Instead, DOJ points to what itmer the “visually subtle” technique of
underpopulating some districts while overpopulatiiger districts in the Metroplex and Harris
County. Although Dr. Arrington conceded that then®6le county rule” would have some effect
on this variance, he argues that “[a] more rati@pgdroach would be to under-populate minority
districts.” Arrington Decl.,  107. To supporstdontention, Dr. Arrington claims both that the
U.S. Census Bureau sometimes undercounts minertes that the minority community’s
growth rate outpaces the Anglo populatiold. Thatapproach is fraught with constitutional
concerns, as a legal matter, intentionally undeufaamg minority districts is constitutionally
suspect at best. Further, it would have raisedspexter of‘cracking—which the DOJ has
conceded isot present in this case. Furthermore, even the DGUidanceconcedes it imever
improper to use the most recent “Public Law 94-C&hsus data.” Accordingly, the States’s
reliance on that data cannot be the basis forragetssion claim against the State.

Next, Dr. Arrington alleges that (1) in Harris Gay, two incumbents were paired into a
single district, and that both are “the candidatieshoice in Hispanic-controlled districts, either
alone or as part of a cohesive coalition.” Pairthgse incumbents was necessary in Harris
County under the Texas Constitution’s County LindeR Harris County, which was assigned
25 districts in 2000 (based on an erroneous, buahalfenged application of the County Line
Rule) was only entitled to 24 districts in 2010r. Brrington effectively conceded this point in
his deposition, when he acknowledged the Texas t@otien’s County Line Rule was properly

followed. E.g., Depoat 95. Thus, for the DOJ’s argument to have m#ré,State would have

recitations of the plaintiffs’ assertions in thém three-judge court trying the Section 2 caseain Antonio is far-
better suited to address the question than thiswinese role is markedly more limited.
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had to subvert a long-standing, race neutral neclisty principle—which predates the 1876
Constitution. However, the Voting Rights Act gprudence does not pre-empt state law when,
as here, the Act and traditional redistricting pites can be harmonizé&d.Significantly
applying a different set of rules to Harris Courstylely on the basis of raceould have
amounted to amvert Shawtype violation of the Fourteenth AmendmenShaw v. Rend;09
U.S. at 644.

The DOJ’s objections to these two Harris CountynbDerats—both of whom represent
“‘unprotected” non-majority-minority districts—cornvently overlooks thesix pairs of
Republicans whose districts were combined in offaets of the stateCf. Cox v. Larios 542
U.S. 947 (2004juse of pairing as a partisan political device a&enial when majority party uses
it to eliminate theother party’'sseats, not its ownBartlett v Strickland 129 S. Ct. at 1243-46
(multi-ethnic districts are not “protected” onesden the Act). Had Texas intended to use
pairing as a tool to suppress or abridge minoribying strength, it could have paired both
incumbent Democrats wittRepublicansin Republican-leaning districts that would have
eliminatedboth Democrats’ likely reelection. Here, two distrigtswhich an Asian Democrat
and an Anglo Demaocrat rely upon several ethnic ggao “pull, haul and trade” in order to get
their candidate of choice elected, are being coetbimto a very strong, and very reliable
Democratic seat.

The next allegedly improper act cited by the DOthes splitting of precincts in HD 41,
where the incumbent, Representative Aaron Pefiatismly Hispanic—but also happens to be a

Republican. The DOJ points to an apparent disa@®paetween of Rep. Pefa’s recollections

% Several witnesses explained the harmonizatioedéral law, including one-person/one vote prinsipleith the
County Line Rule E.g.Downton Depo. at 81 (discussing “acceptable dewid}i
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and the recollections of legislative staff who drihe State’s redistricting map. For summary
judgment purposes, the Court can take as truessumaption that “political data is not available
at the census block level, [and] that the only namg possibility is that the State drew the lines
on the basis of race.Opp. Memat 32. The State is undoubtedly aware that Haé&gunty is
heavily Hispanic. Consequently, the mapdrawerslavtnave been able to identify Hispanic
areas of the HD 41. Further, even if mapdrawenewegnizant of the motion that, in certain
areas of the state, Hispanics are loyal democtiadse facts alone cannot form the basis of a
discrimination claim. Hunt v. Cromartie 526 U.S. 541, 551 (1994)Our prior decisions have
made clear that a jurisdiction may engage in ctutginal political gerrymandering, even if it so
happens that the most loyal Democrats happen bdado& Democrats and even if the State were
consciousof that fact.”).

But the DOJ’s objections to HD 41 fail because ltkgislature maintained an absolute
supermajority Hispanic Citizen Voting Age Population in Distridf. (over70%—and did so
while harmonizing its legitimate goal of attemptitg protect an incumbertispanic elected
official. By definition, if the Hispanic votersiHD 41 vote even remotely like the DOJ expects
them to “perform,”—voting cohesively, monolithicall and exclusively for Democratic
candidates—the Hispanic community will undoubtetdbve the voting strength to elect its
candidate of choice . Of course, Rep. Pefia haselfilmsen Hispanic voters’ candidate of choice
for the last decade. Yet now, because Rep. Pgifzeha to be a Republican, the DOJ claims he

is no longer the Hispanic community’s candidatelafice.
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Next, the DOJ expresses similar objections to HdbDsrict 117 and Congressional
District 23%* Congressional District 23 was drawn by a threkg@ panel in 2006 with the
express purpose of electing an Hispanic voterstickte of choice. But the district failed to
behave as predicted and sent Hispanic Republicancisco “Quico” Canseco to Congress in
2010. “Again,” writes DOJ “the State removed highnout Hispanic voters and replaced them
with Hispanic voters known to turn out at a lowater . . . And again the State maintained the
superficial appearance of a Hispanic ability-toceldistrict by maintaining Hispanic population
levels.” Opp. Mem.at 32. The Court may, once more, take these &tsue, for they have
little bearing on genuine discriminatory intent.

As notedsupra the State does not claim that CD 23 was a gelyuperforming district
in the benchmark. Indeed, Hispanic voters undsmdlipthad the ability to elect their candidate
of their choice—though Intervenor LRTF witness Rich Engstrom said, this was an
“‘opportunity that wasn’t seized.Rebuttal Rep. W.D. Texas) at 27. Indeed, in the three
“endogenous” elections for CD 23, the first, a splecun-off went to a Democrat in a very
narrow, plurality decision. The second went te #ame congressman as an incumbent during
the heavily Democratic year of 2008. Most recen@gngressman Canseco was elected by
voters of CD 23 during an election cycle that faebRepublicans. In the “old,” pre-2006 CD
23, Hispanic Republican Congressman Henry Bonald Ineld the seat for fourteen years. (a fact
of which this Court may take judicial notice). Amd the 10 elections the State used for its
analysis during the redistricting process, the puga Hispanic candidate of choice won only

three times in ten under the “old” district—whichnot markedly better than the one in ten ratio

24 Although a more thorough discussion of DOJ’s disaratory purpose allegations against the congoessiplan
are considered later, CD 23 is discussed here.
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under the new map—well below the “better than hal&indard thaDr. Arrington seems to
advocate. Depo. at 229.

More fundamentally, the DOJ’s suggestion that “Btate maintained the superficial
appearance [of] . . . Hispanic population leves’misleading—because it incorrectly suggests
the Legislature left a bare majority in place. fdut, the Legislature actuallycreasedboth the
Hispanic Citizen Voting Age Population (by .1 fraanstrong majority 54.4 to 54.5) and the
SSVR % (from 52.6 to 54.8). Tellingly, the DOJ'spext, Dr. Handley, insisted that the CD 23
should have begpackedwith Hispanics in a fashion that would have cdogtd improper racial
redistricting (HCVAP from 54.4 t67.599. Further, even if CD 23 had been improperly gack
as Dr. Handley suggested, her proprietary “Exogsnindex” at only 80. While the Department
appears to pay little heed to the traditional redisng principle of protecting incumbents, the
Response Memorandum points to no evidence thatriisatory intent affected the
Legislature’s decision to protect an incumbent Bdépan Hispanic congressman in a district
that has been representagda Hispanic Republican for 16 of the last 20 years.

Texas House District 117, which the DOJ claims ahlered in a manner similar to
Congressional District 23)pp. Memat 32, involves yet another Hispanic legislatorpRiohn
Garza, who happens to be a Republican. Although. arza is Hispanic, DOJ somehow
argues that the Legislature acted with racial asinwhen it attempted to ensure the
representative is reelected. Again, the quest®mprimarily one of retrogression, but the
statistics which once more show an 8.5% increas® & strong 58.8% Hispanic Citizen Voting
Age Population to 63.8%. Nonetheless the Departfsiéfiemorandum suggests—that the
Legislature created a slim, rather than a stronnity of Hispanic voters. If Hispanic voters

are as cohesive as DOJ claims, they cannot bemesl/&rom electing their candidate of choice.
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And if turn-out is the problem, that is surely beyond the provio€degitimate state action
absent any indication that the State has taken aatipn to suppress voter registration or
participation.Cf. United Jewish Organizations v. Cared80 U. S. 144, 165 (1977) (rejecting a
Hasidic group’s challenge to a redistricting plan anoting “Nevertheless, there was no fencing
out the white population from participation in thelitical processes of the county, and the plan
did not minimize or unfairly cancel out white vajistrength.”) (citation omitted).

C. The “Sequence of Events” pertaining to enactment ofthe House Plan
provides no genuine issue of material fact with rgmect to actual
discriminatory intent against Hispanics or African Americans

The DOJ also argues that the House redistrictioggss excluded minority members and

was therefore not “effectively open to minority repentatives of choice.” Opp. Memat 33.
Even if every fact the Department asserts aboutidgislative process, were true, the DOJ’s
evidence only reveals partisanship—which is nothfimted by the Act. Indeed, the DOJ
produces no evidence that actions were taken byetyislature “because of,” not merely ‘in
spite of,” its adverse effects upon an identifiagi®up.” Feeney 442 U.S. at 279. The
difference is marked, and underscores the basigplitability of 1970s racial precedents to
twenty-first century Texas politics. The Repubhiaaajority in both houses actively sought to
protect Hispanic (and African American) membershefir party, and, at the same time, let stand
or strengthen the likelihood of success of everyontg-minority seat (or replacement seat
created when districts were altered) as discussgata This is a far cry from 1970s-era
exclusion of minority elected officials and orgaatibns from the process. The fact that most
floor motions offered by “minority legislators” wervoted down or tabled is beside the point.
Indeed, the fact that “Amendments by minority lé&gisrs to increase the number of ability-to-

elect districts were quickly tabled,” merely debes the ordinary legislative process—not
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invidious discriminatory intent.Opp. Memat 33. Dr. Arrington admitted that he did not look
into whether Hispanic and African American Repudilis were an integral part of the process, or
voted for the redistricting plan. The evidenceotfir the same House Journal cited by the
Department) is clear. These minority elected aifscwere undeniably integrally involved in the
process-and voted for the planSee House Journal Excerpts. Exhibit to Motion ipgSwof
Motion for Sum. JuddPut simply, political animus may have — indeedtaialy -- infused the
legislative session, but racial discrimination dat. Huntv. Cromartie 526 U.S. at 551.

D. There is no genuine issue of material fact regardm lack of discriminatory
intent with respect to the process by which the Hae Plan was enacted

The Department’s nexfrlington Heightsfactor — supposed departures from routine
process — once more illustrates how little genewvidence it is able to adduce in response to the
Motion for Summary Judgment. Taking all of its demce as true, the Department has shown
that a busy legislature which considered over 70§ in its extremely limited 140-day session
(during the first 60 days of which, only emergetijs may be acted upon), moved quickly to
enact the House Plan, after attempting — and,rgelpart, succeeding — at getting input from all
legislators (of both parties), with respect to th@ioposed districts. Assuming Dr. Arrington’s
conclusion is correct and the map-drawers “brokenfa consensus or partisan motivation and
drew lines on a purely racial basis when partisata dvas unavailable Opp. Memat 34, this
suggests, at worst, that they recognized the irapoet of race in a Voting Rights Act-saturated
process and in a state where the Department’saditets of bloc voting characteristics suggest
that would have been a natural course of actimaledd, in the heavily-Hispanic counties where
the allegation appears to be leveled (Hidalgo, BeXaeces), it would have been difficult for the

map-drawersiot to have assumed that most census blocks were migs@nd that such voters
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leaned democratic. Moreover, it is difficult to agine what unique advantage would have
inured from doing so.

The Department’s strangest argument concerns thatgdine Rule, whose application
is a question of law, not fact. Here, the contamis that the State “inconsistent[ly] appli[ed] it
in Nueces and Harris counties, when, in fact, gliggd the Rule in a rigorous, race (and partisan-
) neutral way across the State. According to Did, State should have apportioned Harris
County a 25th district, and Nueces a third one,neir populations —according to the same
standard applied to the other 252 counties — didcatl for them. The “inconsistency,” of
course, in light of the provision itself and theotieading cases construing the Rule, would have
come from treating those two counties differemstyely on account of racdex. Const. art. lll,

8 26;Clements v. Valle$620 S.W.2d 112 (Tex. 19819mith v. Craddick4d71 S.W.2d 375 (Tex.
1971). Dr. Arrington simply misunderstands the hlatven he suggests that the constitutional
Rule is perhaps “merely a strong suggestion, wi#awing the rule conflicts with compliance
with 8 5 and other Federal requirements.” Repbff 8. Shaw v. Hunt517 U.S. 899, 907
(1996) (“[S]trict scrutiny applies when race is tipeedominant’ consideration in drawing the
district lines such that ‘the legislature subortisatraditional race-neutral districting principles
to racial considerations.™) (citation and interaddridgments omitted).

E. There is no genuine issue of material fact regardm lack of discriminatory
intent with respect to the contemporaneous statemerby individual House
members during the period in which the House Plan as enacted

The Department pulls out all stops with its finsjextion to the House Plan contention,
insisting that comments supposedly attributed rtage House members are “further indicia of
discriminatory intent.” Opp. Memat 35. It does so with a series of declaratioas $o plainly

flout Fed. R. Evid. 802, the Court would be welltim its authority to reject them outright.
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They are, in each instance, quite literally, “sta@t[s], other than one made by the declarant
while testifying at the trial or hearing, offered evidence to prove the truth of the matter
asserted,” Fed. R. Evid. 801(c)(3), none of whwalre made available to the State at a time in
which it could have inquired into tH®na fidesof the allegations — and after several, repeated,
requests that the Department make available itslyptactualbases for its allegations.

The notion that the United States would argue ahgénuine issue of material fact exists
on the basis of a series of hearsay affidavits rddg@ the comments of various legislators
requires little further comment, except to notet thach declarations do not give rise to any
genuineissue of material fact.

Even if the Court were to credit these affidavdsbath admissible and true, they indicate
nothing more than that certain legislators wererawhat the Voting Rights Act governed the
legislative process and that race was the integgpéct of that Act. In any event, there were
clearly Republican legislators participating in @11 redistricting process. To the extent these
stray comments are the sole evidence the DOJ desmiasl Court consider as evidence of
“because of” rather than “in spite of” racial anignin the redistricting process, it is clear that
there is no genuine issue of material fact as sgrofhinatory intent in the enactment of the
House Plan.

F. There is no genuine issue of material fact with rggct to the “impact” of the
Congressional Plan

The Department’s Congressional Plan discussioratsflone of the central themes of Dr.
Arrington’s report, in that it reflects that a seat2 case has been brought and is pending in the
United States District Court for the Southern Destof San Antonio. No dilutive effect has

been independently identified by Dr. Arrington;het, he relies on evidence introduced by
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plaintiffs in the section 2 proceeding. The eviderthough, consists of demonstrative plans that
neither he nor DOJ subjected to the requiSiteglesor Shawanalysis. Arrington Depo. at 112-
13, 116-17; DOJuidance(Shawanalysis not a part of its preclearance procegsiderReno v.
Bossier Parish Sch. Bd520 U.S. 471 (1997Bpssier |) this evidencecannot be dispositive,
520 U.S at 477Bossier Ireiterated that the focus of a section 5 case tsanbypothetical
“better” plan, especially one untested by the cortiess, community of interest and bloc voting
tests currentlypendingin San Antonio; rather, it is the benchmark planolhs squarely before
this Court, and upon which the record is clear emuplete.

The Department then reiterates its contention @aigressional District 23, which has
been a Republican district for 16 of the last 2@rgeand which has wholly failed to perform
consistently even though redrawn by a federal ctetyears ago, was somehow manipulated
for the purpose of discriminating on the basis ade;; when in actuality the purpose was to
protect republican incumbent Francisco Cansecaat district is discusseslprain response to
its discussion by the DOJ, and its strong Hispamagority need not be re-argued here.

Odder, however, is the Department’s reliance up@Bush v. Veraolding that “race
may not be used as a proxy for political persudsioits discussion of the districts drawn in the
Harris County and the Dallas-Fort Worth aré2pp. Memat 38;Bush v. Vera517 U.S. at 968.
In Bush, of course, the State of Texas was taken to taskrjomg to adhere to the DOJ’s
guidance when creating reliably “safe” districts #frican Americans in precisely the same
place: Dallas County. Here, the opposite is trRacial data were used excial datato ensure
that the majority-minority districts were not unialy packed; while the DOJ freely asserts that
“there is substantial enough population to form tloee of an additional majority district,” it

does so without benefit of ttfghawand Ginglesanalyses that the Statied perform and proved
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that no ability-to-perform district could lawfullye drawn. Doug Davis Depo. 82-84; Interiano
Depo (W.D. Tex) I, 135.0nce more, even taking the Department’s asserasnsue for the
purposes of this Motion, it has only indicated thagenuine section 2 dispute exists in San
Antonio, not a section 5 dispute here.

G. The historical background of the Congressional Plamives rise to no genuine
issue of material fact; indeed, the distinctions deveen it and its predecessor
provide an ideal basis for summary judgment

The Department notes thatILAC v. Perry 548 U.S. 399 (2006goncerned CD 23, and

the matter at bar concerns District 23, remarkhmag tt sees a “stark resemblance” between the
old District 23 that was redrawn IULAC, and the enacted District 23. In fact, the déferes
are marked, and illustrative of the fact that Teglasuldered its duties under the Voting Rights
Act, even in the extremely partisan environmentwihich it found itself during the recent
legislative session.

There were two problems with District 23 as drawntlee Texas Legislature in 2003.

First, the Legislature, as the DOJ quotes but failanalyze, “intentionally drew [it] to have a
nominal Latino voting-age majority (without a ciiz voting-age majority) for political reasons.”
What had been a Hispanic Citizen Voting Age Popatabf 57% was “dropped to 46%, though
the Latino share of the total voting-age populatemained just over 50%.1d. at 423-24. But
even that would have been acceptable, had a reasonably comgalacement district been
created that included the hundred thousand or spadic voters that had been taken out of the
district. Instead, the Legislature created thectimastrip,”id. at 498, a 300-mile district that
purported to find a community of interest existimgfween rural Rio Grande Valley Hispanics,

and inner-city urban Hispanics in the Austin area.
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In the instant case, the benchmark citizen votogy @opulation is maintained (it actually
increases slightly from 58.4 to 58.5%, and the SR increased from 52.6% to 54.8%.
Moreover, the Legislature recognized what the dagee telling it; a longtime conservative part
of the state would not elected a Democrat even vitheas drawn by a three-judge court for that
express purpose. Another fundamental differencstebetween the plan at issue in LULAC
and this case. The recently enacted plan als@piesin additional Latino opportunity district,
encompassing a much more cohesive grouping of Hispeters in the Austin — San Antonio
region (District 35). The voting analysis upon whiaOJ jointly relies suggests that the District
will almost certainly elect the Hispanic candidatechoice.

H. The “sequence of events” leading to the enactment the Congressional Plan
do not give rise to any genuine issue of materiah¢t

The Department’s argument with respect to the emaat of the Plan is easily stated and
easily addressed; indeed, simply quoting its asseniearly settles the issue.

The majorities in the House and Senate rejected amgndments to the

Redistricting Committees’ plans that would haveréased the number of

minority ability-to-elect districts, and there i® revidence that rejection of the

proposed amendments, and the overall limitationnwfhority ability-to-elect

districts in the proposed plan was necessary iero@ comply with traditional

redistricting principles.
Opp. Memat 40-41. This argument is essentially one of m&ation. That is, DOJ demands
an inference of discriminatory intent because ttegeSdid not createnoredistricts than it was
required to. The Supreme Court rejected a lessllgrtvorded maximization policy iMiller v.
Johnson 515 U.S. at 924 (“adhering to other districtiminpiples instead of creating as many
majority-minority districts as possible does notpport inference [of unconstitutional

discrimination]”). In enacting the 2006 amendmetaigshe VRA, the Senate was more direct:

“The [section 5] language ‘any discriminatory puspb does not permit a finding of
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discriminatory purpose that is based, in whole art,pon a failure to adopt the optimal or
maximum number of majority-minority the legislatisrdailure to adopt a plan that created
additional minority opportunity districts does m@rmit an inference of discriminatory intent.
Moreover, the Department’'s “facts,” taken as trae Summary judgment purposes, do
not show that minority candidates were not givechance to participate; rather, they simply
demonstrate that they were out-voted, on politgr@unds. And indeed many of the rejected
plans created more minority districts than wereuneg, many of which would not have
performed as minority districts, suffered froBhaw concerns, or simply replaced likely
republican victories with democratic ones. Thatasa section 5 issue; it is a political one.

l. The “procedural and substantive facts” surroundingthe enactment of
the Congressional Plan do not give rise to any geme issue of
material fact

Taken as true, the Department’'s factual showingandigg the development and
enactment of the Congressional Plan does not gseeto a genuine issue of material fact
precluding summary judgment. Indeed, the Departnm&s once more conflated race with
partisanship. To the extent the minority represivds perceived themselves as having been
afforded little access to the process, it was mothe basis of their race, but their party. To the
extent that Hispanic Republican members of both@bagressional delegation and the Texas
Legislature had more input than their democratiteagues, racial animus did not undergird the
putative “discrimination,” political affiliation dl. And the DOJ’s principal evidence of that
discrimination is telling: “a process . . . fardegpen than it had been in the pasdpp. Mem.at
41. Yet, in the preceding paragraph, the samesllgrs supposedly closed out from the
process, consistently found their amendments vdman. In fact, they were a part of the

process, but it was a political one that rewardgzhidy enjoying a two-to-one majority in the
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preceding cycle. Conclusory statements regardimgpeess that was allegedly more closed than
in the past do not give rise to an inference otrhsinatory intent, and does not bar summary
judgment.

J. The “contemporaneous statements” leading to the ewtment of the
Congressional Plan do not give rise to any genuingsue of material fact.

The Department’'s excited discussion of supposediyeting circumstantial evidence”
involving various e-mails between Congressionaff steembers and State staff members is
illustrative of how little genuine factual suppdrthas for its opposition to the Motion. With
respect to each of the messages, Dr. ArringtonDegartment’s designated “motive and intent”
expert® agreed that there was nothing unethical, inapjpatpror particularly unusual about
them. Arrington Depo. 213-17. The emails shmthing improper, and demonstrate only the
uncontested fact that individuals involved in tlengressional redistricting process (including
various representatives whose districts were aejssecognized that racial demographics were
going to be an important part of the redistrictprgcess, as they have been since the VRA was
enacted. DOJ’s suggestion that this evidence worddiude summary judgment is risible.

K. There is no genuine issue of material fact as to ¢hlack of discriminatory
intent on the part of the State of Texas.

Having made @rima faciecase for enactment of legislation of the sort thaecognized
as a core function of a state’s responsibilitias, $tate of Texas is entitled to a presumption of
good faith in its legislative processebliller, 515 U.S. at 915. Here, there is no substantive

evidence that would give rise to a genuine issumatierial fact precluding summary judgment.

% A title he freely eschewed and a field differeramh the statistical and historical election analyisi which he
devoted his professional career.
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For this reason, the State is entitled to summaggmnent as to the issue of lack of
discriminatory purpose attending its 2011 legisktiedistricting plans.

For the reasons stated herein and in the Statelerlying Memorandum, the State of
Texas respectfully prays that the Court grant surgmadgment and preclear its redistricting
plans.

Dated: October 31, 2011
Respectfully Submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

Attorneys for the State of Texas

70



Case 1:11-cv-01303-RMC-TBG-BAH Document 92 Filed 11/01/11 Page 75 of 77

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhaf toregoing document has been sent the
Court’s electronic notification system to the felimg parties on October 31, 2011:

Daniel J. Freeman

Thornton Russell Nobile

U.S. DEPARTMENT OF JUSTICE
Voting Section, Civil Rights Division
950 Pennsylvania Avenue, NW
NWB Room 7203

Washington, DC 20530

(202) 305-4355

Email: daniel.freeman@usdoj.gov
Email: t.russell.nobile @usdoj.gov

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304

(703) 628-4673 Fax: (202) 736-2222
Email: jghebert@comcast.net

Paul M. Smith, Michael B. DeSanctis
Jessica Ring Amunson

Caroline D. Lopez

JENNER & BLOCK LLP

1099 New York Ave., N.W.
Washington, D.C. 20001

Mark A. Posner

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS

1401 New York Avenue, NW Suite 400
Washington, DC 20005

(202) 307-1388

Email: mposner@Ilawyerscommittee.org

John M. Devaney, Marc Erik Elias
Kevin J. Hamilton

PERKINS COIE

700 13th Street, NW Suite 600
Washington, DC 20005-3960

(202) 628-6600 Fax: (202) 654-9124
Email: jdevaney@perkinscoie.com
Email: melias@perkinscoie.com

71

Nina Perales

Marisa Bono

Rebecca McNeill Couto

MEXICAN AMERICAN LEGAL
DEFENSE & EDUCATIONAL FUND,
INC.

110 Broadway Suite 300

San Antonio, TX 78205

(210) 224-5476 Fax: 210-224-5382
Email: nperales@maldef.org

Robert Stephen Notzon

1507 Nueces Street

Austin, TX 78701-1501

(512) 474-7563 Fax: (512) 474-9489
Email: robert@notzonlaw.com

Ray Velarde

1216 Montana Avenue

El Paso, TX 79902

(915) 532-6003

Email: velardelaw2005@yahoo.com

Chad W. Dunn

BRAZIL & DUNN

4201 FM 1960 West Suite 530
Houston, TX 77068

(281) 580-6310

Email: chad@brazilanddunn.com

Joaquin Avila

LAW OFFICE OF JOAQUIN G. AVILA
P.O. Box 33687

Seattle, WA 98133

(206) 724-3731

Email: jgavotingrights@gmail.com




Case 1:11-cv-01303-RMC-TBG-BAH Document 92 Filed 11/01/11 Page 76 of 77

Gary L. Bledsoe

LAW OFFICE OF GARY L. BLEDSOE
AND ASSOCIATE

316 West 12th Street

Suite 307

Austin, TX 78701

(512) 322-9992/(512) 322-0840 (fax)
Email: garybledsoe@sbcglobal.com

Marisa Bono

MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL FUND
110 Broadway

Suite 300

San Antonio, TX 78205

(210) 224-5476/(210) 224-5382 (fax)
Email: mbono@maldef.org

Jose Garza

LAW OFFICE OF JOSE GARZA
7414 Robin Rest Drive

San Antonio, TX 98209

(210) 392-2856

Email: garzpalm@aol.com

Allison Jean Riggs

SOUTHERN COALITION FOR SOCIAL
JUSTICE

1415 West Highway 54

Suite 101

Durham, NC 27707
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John Kent Tanner

3743 Military Road, NW
Washington, DC 20015

(202) 503-7696

Email: john.k.tanner@gmail.com

Karen M. Soares

FRIED, FRANK, HARRIS, SHRIVER &
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801 17th Street, NW

Washington, DC 20006
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[/s/ David J. Schenck

DAVID J. SCHENCK

Deputy Attorney General for Legal
Counsel
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