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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff,

Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his )

official capacity as Attorney General )

of the United States, )

V.

Defendants, )
WENDY DAVIS, et al., )

Defendant-Intervenors. )

PLAINTIFF'S RESPONSE TO DEFENDANTS’ MEMORANDA ON PR IVILEGE

Pursuant to the briefing schedule ordered by theriCan December 23, 2011, Plaintiff
State of Texas respectfully files this Responsth¢oUnited States’ and Defendant-Intervenors’
(collectively “Defendants”) memoranda on Plaingfissertion of various privileges.

INTRODUCTION

Defendants’ privilege memoranda fail to provide theurt with specific reasons that
would justify rejecting Texas’ privilege claims. it few exceptions, Defendants fail to identify
any specific documents that they believe Texas @asneously claimed as privileged.
Furthermore, virtually all of Defendants’ challesggnore the proper procedures for obtaining
discovery from nonparties. Not surprisingly, Defants’ briefing also omits Texas’ efforts to
comply with Defendants’ formal and informal discoyeequests to date. These efforts have

resulted in the production of thousands of pagedociments in both this proceeding and the
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Section 2 proceeding. Indeed, the discovery is finoceeding alone has already included two
rounds of requests prior to this third, and fagljpstantial, round served shortly before trial.

As a courtesy and to expedite this proceeding, Féxas also facilitated Defendants’
discovery efforts directed at 181 legislators. Vhst majority of these legislators are nonparties,
and Defendants could have subpoenaed th&eeFeD. R. Civ. P.34(c) (“As provided by Rule
45 [on subpoenas], a nonparty may be compelleddduyse documents or tangible things or to
permit an inspection.”). Given that Defendants’ challenges suffer fromenmigss, procedural,
and factual deficiencies, this Court should denyeDédants’ challenges to Texas’ privilege
assertions.

A. By Offering Only General, Non-Specific Challengesa Texas’ Privileges, Defendants
Deprive the Court of the Specificity Necessary to &der a Ruling.

As a general rule, a party seeking discovery musteno compel before it can overcome
the privilege assertions of a responding pa®geFeD. R. Civ. P.37(a)(3)(A). The requesting
party must, at the very least, provide the Courtl #ine responding party with sufficient
specificity to assess the applicability of the peiges at issueSee Vento v. [.R,.S/14 F. Supp.
2d 137, 154 (D.D.C. 2010) (“Plaintiffs rest thebjection to the use of the privilege to withhold
documents on mere speculation .... | cannot find tt@exemption was improperly withheld on
mere speculation, nor will | order the defendantdlease the documents because of this same
speculation.”);Cobell v. Norton212 F.R.D. 24, 32 (D.D.C. 2002) (“The Court canaoalyze,
in a vacuum, whether communications or documentghich defendants might wish to assert a
work product privilege warrant protection .... [The@t therefore declines to enter a ruling
because,] [lJacking concrete facts, any ruling th&s Court might render ... would necessarily

be an advisory opinion.”).

! Plaintiff does not control all members of the TeXeegislature and, indeed, some legislators have
intervened as Defendants in this matter and sugidti®f in the Section 2 proceeding.
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Despite receiving a privilege log specifying Texhasis for asserting the attorney-client
privilege and work product privilege, Defendants fa move for the compelled production of
specific documents. Instead, Defendants insist on broadly referrig “tategories” of
documents they claim are not privileged and relibkeState for failing to offer specific proof in
response to Defendants’ general allegationSee, e.g. Defendants’ Brief Regarding the
Plaintiff's Assertion of Various Privileges (“Unde States’ Brief”) (Doc. 121) at 2-4, 8.
Defendants’ position has no merit in light of tlaetf Texas has offered declarations in support of
its privilege assertions. These declarations ¢orkee maximum degree of specificity Texas can
ascertain from Defendants’ statements of theirtmsi

Defendants also ask the Court to issue an expediteddpreemptive ruling that future
deponents, such as David Hanna, cannot invoke ttioenay-client privilege, work product
privilege, legislative privilege, or statutory piaege. See id.at 4-13. This request is based on
incorrect speculation on the content of David Hasfiture deposition testimony and the theory
that Texas has somehow waived all applicable pgeés by designating him as a trial witness.
See idat 12. Defendants offer no support for the pramosthat listing a person with factual
knowledge about a case equates to an unequivodaemaf all applicable privileges. Mr.
Hanna will not testify on the specific nature obstance of the advice he provided members of
the Legislature or their staffs regarding redising. SeeExhibit A, Declaration of David Hanna
91 6. Further, because Defendants have not yeisddpMr. Hanna, this Court lacks a record
from which it could determine whether and to whateat any privileges might apply. The

preemptive approach that Defendants have adopteeck l¢he Court to decide Defendants’

2 Texas has not logged the documents subject tesertion of the legislative privilege because Rifiin
anticipates that an order from the Court may mbi issue. If this Court follows the example sgtthe Perez
Court, there will be no need for a log becauseaities will have access to legislative privilegedments under
seal.
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challenges on nothing more than Defendants’ spaonlas to the privileged or protected status
of unspecified documents and testimony, and asw@trehis Court should deny their motion to
compel.

B. The United States’s Discovery Requests and Interragories Call for the Disclosure
of Privileged or Protected Materials.

1. Request for Production No. 7 Defendants misperceive both the law and theuédct
predicates that support Texas’ privilege assertidf@ instance, Defendants complain of Texas’
response to Request for Production No. 7, whiclksseenail and other documents exchanged
between the map-drawers and 29 individuals naméteimequestSeeUnited States’ Brief at 9-
11. Texas properly objected to this request begaamong other things, it calls for the
production of materials protected by the attornkeswt privilege, work product privilege, and
legislative privilege.

Texas does not contend that the map-drawers shaatt@ney-client relationship with
every member of the Texas Legislature. They nbess share an attorney-client relationship
with the legislators for whom they act as couns8ke id.at 9 (acknowledging that the map-
drawers are attorneys and acted as counsel to Ewiséators). Texas’ privilege log from the
Section 2 proceeding clarifies the legislatorsvidltom the map-drawers served as counsel and
the communications withheld on the basis of thera#y-client and work product privileg&ee
Exhibit B, Defendants’ Attorney-Client/Work Product Priviegog. These include the Speaker
of the Texas House of Representatives Joe Strdusemploys map-drawer Gerardo Interiano.
Communications between Gerardo Interiano and Speztkaus or his staff are protected by the
attorney-client privilege to the extent they reveanfidential communications from Mr.
Interiano to the Speaker or his staff for the psgof giving or seeking legal advic€ee Cobell

v. Norton 377 F. Supp. 2d 4, 9 (D.D.C. 2005). Likewisesutaents prepared by Mr. Interiano
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and other map-drawers for parfiés anticipation of litigation qualify as work pradt. United
States v. Deloitte LLF10 F.3d 129, 135 (D.C. Cir. 2010).

All other legislators who communicated with the pytiawers regarding redistricting
have a legislative privilege that the map-drawenrsnot waive. Redistricting is a core legislative
function. See Miller v. Johnsgn515 U.S. 900, 915-916 (1995). Contrary to Deéang
assertions, the legislative privilege applies s thircuit, as it does in every Circuit, by virtoé
Supreme Court precedenkee, e.g.Tenney v. Brandhoy8&41 U.S. 367, 372 (1951Bogan v.
Scott-Harris 523 U.S. 44, 48-49 (1998)ake County Estates, Inc. v. Tahoe Regional Plannin
Agency 440 U.S. 391, 405 (1979). There is nothing newnavel about the privilege, and
waiving it requires “explicit and unequivocal remiation” by the affected legislatoSee United
States v. Helstoskd442 U.S. 477, 491 (1979). The map-drawers’ nestiy in the Section 2
proceedings therefore would not have effected anpeent waiver, particularly where the
privilege belonged to other legislator€f. Cano v. Davis193 F. Supp. 2d 1177, 1179 (C.D.
Cal. 2002). And Defendants have not directed tbarCto any express renunciations of the
privilege by legislators.

Defendants have also failed to establish a waiv¢he attorney-client privilege or work
product privilege. For instance, they have citedtestimony from either Speaker Straus or his
staff or Mr. Interiano that reveals confidential numunications between them. Instead,
Defendants appear to rest their waiver theory enpttemise that the map-drawers waived their
own personal legislative privilege and have theeefoaived all privileges belonging to all
clients and legislators. This is an incrediblydd@and unsupported reading of waiv&ee Koch
v. Cox 489 F.3d 384, 390 (D.C. Cir. 2007) (refusingitalfparty waived physician privilege as

to all physicians merely because he waived physiprvilege as to one physician). Texas is

3 Speaker Straus and Lieutenant Governor Dewhunst feemerly parties to the Section 2 proceedings.
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also not using privileges as a sword; Texas caimaike these privileges on its own behalf
because they belong to individual legislators alehts. Texas also lacks authority to waive
privileges, and asserts them merely to preserveghes of the privilege-holder.

2. Testimony From and Documents Authored by TLC Lavyers. Defendants say that
communications between attorneys for the TLC andnbes of the Legislature are not
protected by the attorney-client privilege or waroduct privilege. They are wrong. The TLC
functions much like the Congressional Research i&erv Legislator clients of attorneys
employed by a legislative agency such as the Csesigneal Research Service or TLC rely on the
confidentiality of communications to an agency at&y. See Webster v. Sun C661 F. Supp.
1184, 1185 (D.D.C. 1983)acated and remanded31 F.2d 1 (D.C. Cir. 1984nff'd after
remand 790 F.2d 157 (D.C. Cir. 1986) (Bipartisan LeatgrsGroup of House filed amicus
brief supporting extension of privilege to matesabmitted to Congressional Research Service,
a research arm of Congressi);Cobell v. Norton377 F. Supp. 2d at 9 (attorneys for agencies of
the United States share an attorney-client relabigmwith “each of [the agency’s] bureaus,
divisions, offices, officials, and employees.”)témal citations omitted).

The declarations of David Hanna and Jeff Archer alestrate that an attorney-client
relationship exists between the TLC and the Legiistaand attorneys from TLC regularly render

confidential legal advice to legislator§eeExhibit A, Declaration of David Hanna { 3; Exhibit

D to Plaintiffs Memorandum (Doc. 122), DeclaratiohJeff Archer § 3see alsolrex. Gov'T
CoDE § 323.017. Both Mr. Hanna and Mr. Archer havdified that they offered legal advice
regarding the redistricting process to memberdhefliegislature and their staff persons during

the legislative session. __ Exhibit , ADeclaration of David Hanna Y 5, 7-8; Exhibit C

Supplemental Declaration of Jeff Archer § 2. Thesenmunications were intended to be
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confidential between the parties involved and wassle for the purpose or giving or receiving
legal advice regarding issues that arose duringddistricting process. Exhibit,eclaration

of David Hanna 11 5, 7-8; Exhibit Supplemental Declaration of Jeff Archer | 2.

Furthermore, Defendants have not demonstratedlitiggttion-related communications
between TLC and the Legislature regarding redistgcare not protected by the work product
privilege. Indeed, Mr. Hanna drafted for legislatistaff at least three separate memoranda
containing legal analysis of the proposed redistigc plans which clearly reflect material,
mental impressions, opinion, conclusions, stratemy analyses developed in anticipation of
possible legal disputes related to the proposedstraading plans. _Exhibit A Declaration of
David Hanna 8. At the time Mr. Hanna createdrnttfenoranda in April 2011, he was aware
that litigation had already commenced challengimg not yet enacted redistricting plans and
believed that other redistricting litigation wakdiy to be filed. Id. These facts are sufficient to
establish the attorney-client privilege and workdarct privilege as to communications offering
legal advice to state legislator§ee Cobell v. NortorB877 F. Supp. 2d at Reloitte LLP, 610
F.3d at 135. Defendants’ argument that because da€3 not serve as “litigation counsel,” it
may not invoke the work product privilege holdslditweight. TLC need not serve as litigation
counsel to produce work producDeloitte LLP, 610 F.3d at 138. To the contrary, this Circuit
very recently held that “a document can contairtgmted work-product material even though it
serves multiple purposes, so long as the protentgdrial was prepared because of the prospect
of litigation.” 1d. (discussing legal analysis contained within anithud

Ignoring the evidentiary support Texas has provigedsupport its assertion of the
privileges, Defendants nevertheless contend theaS kas “waived” the attorney-client privilege

for all of Mr. Hanna’s communications by designgtinim as a witness for trialSeeUnited
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States’ Brief at 11-13. Defendants cite no autiidar the proposition that the mere naming of a
witness with knowledge of privileged materials wodper sewaiver of privileges. The content
of the testimony, not the knowledge of the witnedistates the waiver analysisVilliams &
Connolly v. S.E.C.--- F.3d ---, 2011 WL 6118584, at *2 (D.C. CilO2L) (waiver relates to
subject matter of disclosed evidence).

Defendants also contend that communications betwBe@ and members of the
Legislature are not protected by the legislativeilege or statutory privilege. The assistance
provided by the TLC in the development and consitilen of redistricting legislation is a core
legislative function.See Jewish War Veterans of the United States ofi¢éanic. v. Gates506
F. Supp. 2d 30, 52-62 (D.D.C. 2007). TLC functionach like the Congressional Research
Service, congressional committee staffers. Defetsdhave not explained how this privilege
would not apply, other than to repeat their asserthat this Circuit may ignore Supreme Court
pronouncements on the subject. Nor have Defenddettified how this privilege can be
waived without securing the consent of the legslatho is a party to the communication.

Although Defendants argue that § 323.017 of thea$e®overnment Code accords no
protections in an action under federal law, thagbry privilege essentially parallels the federal
common law privilege.Compare Brown & Williamson Tobacco Co. v. Williar62 F.3d 408,
418 (D.C. Cir. 1995with Tex. Gov'T CoDE § 323.017. Additionally, 8 323.017 informs the
Court’s privilege analysis in two other respedtst, the existence of a state statute that ptetec
communications between legislators and TLC speakshé reasonable expectations of the
legislators communicating with TLC. The statuteyides strong evidence that the legislators

believed their communications with TLC to be prtg¢elcby the attorney-client and legislative
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privileges. Second, nothing prevents this Cowrfrecognizing 8§ 323.017 (although Rule 501
of the Federal Rules of Evidence does not compelpplication).

Accordingly, legislator communications to Mr. Arechend Mr. Hanna regarding Texas’
redistricting efforts remain shielded from discloswnder several privileges. Mr. Archer
therefore properly invoked these privileges dutigydeposition; indeed, he had a statutory and
fiduciary duty to preserve the privileges of hients. SeeExhibit C Supplemental Declaration
of Jeffrey Archer. Defendants have also failedotesent any legal basis for precluding Mr.
Hanna from asserting privileges on behalf of hisntk in his upcoming deposition.

C. Reports Prepared by the Texas Attorney General’'s Qiice and TLC: Defendants
complain that application of the attorney-clientvpege and work product privilege cannot
shield reports prepared by the Texas Attorney Geragrd TLC. SeeUnited States’ Brief at 13-
15. They specifically focus on Texas’ respons&Jiited States’ Interrogatories Nos. 2 and 3
and Texas' response to United States’ RequestrtmuRtion No. 3.See id. The Interrogatories
request information from records maintained by TLGee id.at Exhibit 1. These records
identify legislators and staff that requested redisng reports from TLC and the content of the
reports requested. Defendants claim that the Tagonts remain unprotected because TLC has
no attorney-client relationship with legislatorsd chot produce the lists in anticipation of
litigation, and because this Circuit has no legigtaprivilege. See id.at 13-15. For reasons
discussedsuprg TLC has an attorney-client relationship with mémbers of the Legislature.
Additionally, the lists reveal the identity of lestators and the specific technical reports they
requested TLC to generate for various plans corsidey the Legislature. This is confidential

information collected for the purpose of seekingaleadvice and for the purpose of gathering
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information on pending legislation. It is therefqurotected under the attorney-client privilege,
legislative privilege, and statutory privilege.

Request for Production No. 3 requests “[a]ll docataeprepared by the Office of the
Attorney General summarizing any racially polarizeding report, all documents transmitting
such summaries, and all documents listing recipiefitsuch summaries.See id.at Exhibit 1.
Texas properly objected to this request becausemigtis this core work product, but it is not
relevant to the facts of this case. Texas hasadyreproduced to Defendants the racially
polarized voting reports for the benchmark and tthplans, which were not prepared under the
direction of attorneys. And Texas legislators hamd will testify about the use of these reports
in connection with the adoption of the proposedhgla

But Defendants now seek the production of raciptiarized voting reports that were
generated during the legislative session by thec®®f the Attorney General at the request of
counsel for every plan that may have been consideyehe Legislaturé. As reflected in Texas’
privilege log and as described by Stacey Napienjdde€Counsel to the Attorney General, these
reports were generated at the request of coundeledliect the mental impressions, strategy, and
opinions of counsel developed in anticipation o$gble legal disputes related to the proposed
redistricting plans._Exhibit D Declaration of Stacey Napier Y 3-5. Additiopalany
communications transmitting racially polarized wgtireports or summaries of such reports are
also protected by the attorney-client privilegdd. In all events, any reports relating to
hypothetical plans that the Legislature never estheare irrelevant in section 5 proceedings as a
matter of law. See Reno v. Bossier Parjsb20 U.S. 471, 480-81 (1997). This Court should

therefore deny Defendants’ request to discovernttagerial.

* Significantly, DOJ has refused, on work produdtifgge grounds, to respond to Texas's informatdigery
requests seeking information on the individuals wbnotributed to and the factors considered in tiadtidg of
DOJ’s Section 5 Guidance. DOJ now seeks to defiiexas of the same privilege that it has invoked.
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lll.  Texas Has Complied with Its Discovery Obligatons to Defendant-Intervenors.

Texas has produced several documents responsithee tiequests of the Texas Latino
Redistricting Task Force (“TLRTF”) and the Daviddrvenors in the Section 2 proceeding and
this proceeding. Texas has also produced priviegeto these Defendants in both proceedings.
Texas’ production is organized by folder on twofefiént ftp sites. The folders identify the
custodian of the documents and the privileged stafuhe documents contained in the folder.
To take just one example, counsel for the Davigri@nors has already received several
documents responsive to his discovery requestseirbection 2 case. These include Senator Kel
Seliger’'s and Senate map-drawer Doug Davis’s emails

Despite these productions, TLRTF and the Davisnheteors contend that Texas’
discovery responses are incomplete or non-existe®ee TLRTF's Advisory Regarding
Plaintiffs Response to Its First Set of Requesis Production (Doc. 120) at 1-2; Davis
Intervenors’ Memorandum Regarding Plaintiff’'s Olbjens to Discovery Based on Privileges
(Doc. 119) at 1. TLRTF and the Davis Intervenongpdy misstate the steps Texas has taken to
respond to their discovery requests. Worse, thegyme that Texas must collect and collate the
discovery that Defendants direct to several nogydadislators. Rules 34 and 45 of the Federal
Rules of Civil Procedure clarify that Texas hassaooh obligation.

Contrary to the assertions of TLRTF, Texas hasywed a comprehensive privilege log
in this proceeding and the Section 2 proceedindie privilege logs identify all claims of
privilege or work product privilege. Texas has oated a legislative privilege log because the
PerezCourt mooted this issue when it ordered produabtiothe legislative privileged documents

under seal.
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TLRTF's claims that Burt Solomons and Kel Seligenived their attorney-client
privileges or work product privilege lack a factdalndation. SeeTLRTF's Advisory at 3-4.
The testimony of Burt Solomons and Kel Seliger t(RaRTF cites does not reveal confidential
communications with counsel. This testimony themefdoes not waive privileges as to any
communications relating to redistricting.

The Davis Intervenors have requested numerous-lietgéslature communications, such
as “[a]ny and all email correspondence, or any rofibien of written communication, exchanged
between Members of the Texas Senate from Janu&@11, to May 31, 2011, regarding senate
redistricting.” SeeDavis Intervenors’ Memorandum at Exhibit 1. Theseuments fall within
the core of the legislative privilege, and the Balitervenors have not cited any authority that
has compelled the production of similar communarai The Davis Intervenors instead
concede entitlement only to the communicationsesféors who have waived the privilegeee
id. at 5-7. But the legislative privilege can only baived through “explicit and unequivocal
renunciation,” see United States v. Helstgski42 U.S. 477, 491 (1979), and the Davis
Intervenors have not identified any explicit reniations of the privilege. See Davis
Intervenors’ Memorandum at 3.

Accordingly, this Court should deny Defendants’ I#vages to Plaintiff’'s assertions of
attorney-client privilege, work product privilegkegislative privilege, and statutory privilege.
Plaintiffs have offered sufficient proof to suppaheir privilege claims notwithstanding the
generality of Defendant’s challenges. Defendanctsllenges, conversely are factually and
legally unsupported. The attorney-client and legiige communications that Defendants

seek are therefore privileged and protected. Aniff has not waived these privileges, there
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exists no basis to compel the disclosure of theishents and testimony to which the privileges

apply.
CONCLUSION

For the foregoing reasons, Plaintiff respectfuigguests that Defendants’ challenges
Plaintiffs’ assertions of attorney-client privilegerork product privilege, legislative privilege,

and statutory privilege be DENIED.
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Dated: December 30, 2011 Re$plecSubmitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/sl David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

ADAM K. MORTARA (Pro Hac Vice Motion Pending)
JOHN M. HUGHES (Pro Hac Vice Motion Pending)
ASHLEY C. KELLER (Pro Hac Vice Motion Pending)

Bartlit Beck Herman Palenchar & Scott LLP
54 West Hubbard Street, Suite 300
Chicago, lllinois 60654

(312) 494-4400 / (312) 494-4440 (fax)

Attorneys for Plaintiff State of Texas

PLAINTIFF 'S RESPONSE TODEFENDANTS' M EMORANDA ON PRIVILEGE PAGE 14



Case 1:11-cv-01303-RMC-TBG-BAH Document 126 Filed 12/30/11 Page 15 of 15

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhs# foregoing document has been sent via

the Court’s electronic notification system to tbhédwing parties on December 30, 2011:

Daniel J. Freeman

U.S. DEPARTMENT OF JUSTICE
Voting Section, Civil Rights Division
950 Pennsylvania Avenue, NW
NWB Room 7203

Washington, DC 20530

(202) 305-4355

Email: daniel.freeman@usdoj.gov

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304

(703) 628-4673 Fax: (202) 736-2222
Email: jghebert@comcast.net

Paul M. Smith

Michael B. DeSanctis
Jessica Ring Amunson
Caroline D. Lopez
JENNER & BLOCK LLP
1099 New York Ave., N.W.
Washington, D.C. 20001

Mark A. Posner

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS

1401 New York Avenue, NW Suite 400
Washington, DC 20005

(202) 307-1388

Email: mposner@Ilawyerscommittee.org

John M. Devaney

Marc Erik Elias

PERKINS COIE

700 13th Street, NW Suite 600
Washington, DC 20005-3960
(202) 628-6600

Email: jdevaney@perkinscoie.com
Email: melias@perkinscoie.com

Nina Perales

MEXICAN AMERICAN LEGAL
DEFENSE & EDUCATIONAL FUND,
INC.

110 Broadway Suite 300

San Antonio, TX 78205

(210) 224-5476 Fax: 210-224-5382
Email: nperales@maldef.org

Robert Stephen Notzon

1507 Nueces Street

Austin, TX 78701-1501

(512) 474-7563 Fax: (512) 474-9489
Email: robert@notzonlaw.com

Ray Velarde

1216 Montana Avenue

El Paso, TX 79902

(915) 532-6003

Email: velardelaw2005@yahoo.com

Chad W. Dunn

BRAZIL & DUNN

4201 FM 1960 West Suite 530
Houston, TX 77068

(281) 580-6310

Email: chad@brazilanddunn.com

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
Case No. 1:11-CV-01303

(RMC-TBG-BAH)
[Three-Judge Panel]

)

)

)

)

V. )

)

UNITED STATES OF AMERICA, )
and ERIC H. HOLDER, JR. in his )
official capacity as Attorney General )
of the United States, )
)

Defendants, )

)

)

)

)

WENDY DAVIS, et al,,

Defendant-Intervenors.

DECLARATION OF DAVID HANNA

My name is David Hanna and I am over the age of 18 and fully competent to make this
declaration. I submit this declaration in support of Plaintiff State of Texas’ response brief
regarding the applicability of certain privileges as they apply to communications between
members of the Texas Legislature and the Texas Legislative Council, and state the following:

1. I currently serve as a senior legislative counsel in the legal division of the Texas
Legislative Council, and I have served in this capacity sincc 2008. I have been licensed as an
attorney by the State of Texas for 23 years. The Texas Legislative Council is a nonpartisan
legislative agency that provides bill drafting, computing, research, publishing, and document
distribution services to the Texas Legislature and other legislative agencies. Under the guidance

of a 14-member governing body and the leadership of the executive director, the Council is
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organized into administrative functions and four divisions: document production, information
systems, legal, and research.

2. The Texas Legislative Council is intended to operate, and in fact does so, as an
extension of the staff of each legislator and committee. By statute, the Texas Legislative Council
has no other purpose. It is governed by a board exclusively made up of members of the
Legislature, including the Lieutenant Governor as presiding officer of the Texas Senate. See
TEx. Gov’t COoDE § 323.001. The Texas Legislative Council’s sole function is to assist the
Legislature. See TEX. GOV’T CODE § 323.0036.

3. The legal division of the Texas Legislative Council and other council attorneys
including the Chief Legislative Counsel and General Counsel provide professional, nonpartisan
legal services for all members of the Texas Legislature and the Lieutenant Governor as well as
for legislative committees and support offices. The primary services provided by the attorneys
of the legal division consist of drafting legislative and other legal documents, including bills,
certain types of resolutions, floor and committee amendments and substitutes, conference
committee reports, legal memoranda, and requests for attorney general opinions and providing
legal advice to legislators and their staffs. An attorney-client relationship exists between the
Texas Legislative Council attorneys and members of the Legislature and their staff. Members of
the Legislature consult the council attorneys on various legal issues with the understanding that
such communications will be protected by the attorney-client privilege, legislative privilege, and
statutory privileges under state law, such as Texas Government Code §§ 323.017 and 323.018.

4. Redistricting is carried out through the enactment of legislation. Legal analysis
and advice is critical to the “drafting of legislation” for which the Texas Legislative Council is

expressly authorized by the Council’s statute to provide assistance. Legal expertise and advice
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is also reasonable or necessary to carry out its other functions effectively. Section 323.006(b) of
the Texas Government Code expressly allows TLC to “perform other services” by agreement
with both the Texas House of Representatives and Texas Senate. This provision is intended to
ensure that the Legislature may employ the council in whatever manner it sees fit.

5. The Texas Legislative Council’s redistricting office was established to assist
legislators in the development and consideration of redistricting legislation, a core legislative
function. During the 2011 legislative session, I provided legal advice to members of the Texas
Legislature and their staffs regarding the redistricting process. Specifically, Jeff Archer, Chief
Legislative Counsel for the Texas Legislative Council, or I provided legal advice to
Representative Burt Solomons, Chairman of the House Redistricting Committee, Senator Kel
Seliger, Chairman of the Senate Redistricting Committee, Gerardo Interiano, counsel to the
Speaker of the Texas House of Representatives, Ryan Downton, counsel to the House
Redistricting Committee, and Doug Davis, counsel to the Senate Redistricting Committee,
regarding the redistricting plans for the Texas House of Representatives, Texas Senate, and the
United States House of Representatives. Mr. Archer and I communicated with these individuals
as well as other legislators and their staffs with the full expectation that all of our
communications in these matters would remain confidential and be protected by the attorney-
client privilege, legislative privilege, statutory privileges and work product protections. The role
of attorneys at the Texas Legislative Council is to provide legal advice about current law and
about what changes to it may be necessary to implement policies proposed by a legislator.
Attorneys for the Texas Legislative Council do not advocate any particular policy and are not

generally involved in the development of a legislator’s policy decisions.
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6. I am aware that Plaintiff the State of Texas has identified me as a trial witness in
this case. If called to testify at trial, my testimony will not refer to the substance of specific
communications I had with members of the Texas Legislature or their staff, and in particular
Representative Burt Solomons, Senator Kel Seliger, Ryan Downton, Doug Davis, or Gerardo
Interiano, seeking legal advice regarding redistricting. The substance of these communications is
protected by the attorney-client privilege as well as the work product privilege. These
communications were intended to be confidential between the parties involved and were made
for the purpose or giving or receiving legal advice regarding issues that arose during the
redistricting process. Furthermore, I do not intend to testify about the intent of the Legislature in
considering or passing any of the enacted redistricting plans at issue in this case. In my capacity
as legislative counsel for the Texas Legislative Council, my role is to advise the Legislature as an
attorney, not to ascertain its intent in passing any specific bill.

7. I have reviewed the documents disclosed by the Texas Legislative Council on
Plaintiff’s amended privilege log, which was produced in this case on December 28, 2011.
Many of the entries on the privilege log reflect communications between Mr. Archer or me and
legislative staff. These communications are protected by the attorney-client privilege, legislative
privilege, and Texas Government Code § 323.017 and were made for the purpose of giving or
receiving legal advice regarding issues that arose during the redistricting process. This privilege
is asserted as to communications reflected in documents and testimony that I anticipate
Defendant wishes to inquire about during my upcoming deposition that relate to specific
relationships in which the primary purpose of the particular communication was either directly
related to providing legal advice or providing information directly related to the drafting of

redistricting legislation.
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8. In addition to being protected by the attorney-client privilege, legislative
privilege, and statutory privilege, several of these documents are also protected by the work-
product protections. There are three entries on the privilege reflecting memoranda dated April 6,
2011, April 12, 2011, and April 20, 2011 that contain my legal analysis of the proposed
redistricting plans that were conducted at the request of legislative staff and contain material
prepared, mental impressions, opinion, conclusions, strategy, and analyses developed in
anticipation of possible legal disputes related to the proposed redistricting plans. At the time I
wrote these memoranda in April 2011, I was conscious that litigation had already commenced
challenging the not yet enacted redistricting plans for the Texas House of Representatives, Texas
Senate, Texas State Board of Education, and United States House of Representatives. I was
aware that the first redistricting lawsuit was filed on February 10, 2011 in the Eastern District of
Texas during the entire period the Texas Legislature was considering redistricting legislation
after the release of the 2010 census data. See Complaint (Doc. 1), Teuber, et al. v. State of
Texas, et al., Civ. A. No. 4:11-cv-00059 (E.D. Tex. Feb. 10, 2011). Furthermore, litigation over
redistricting plans is always anticipated and expected given that litigation has occurred involving
every legislative and congressional redistricting plan enacted by the Texas Legislative for the
past several cycles. The high likelihood of litigation is the primary reason Texas Legislative
Council attorneys are consulted in redistricting. As a result, legislative staff asked me to prepare
these memoranda in order to receive advice, counsel, and services in anticipation of such
litigation.

9. The Texas Legislative Council is not authorized to waive a privilege or statutory
confidentiality claim attached to any communications. The privilege or confidentiality claim lies

with the legislative office or client involved. As a result, a confidential or privileged

DECLARATION OF DAVID HANNA PAGE S



Case 1:11-cv-01303-RMC-TBG-BAH Document 126-1 Filed 12/30/11 Page 7 of 7

communication between the staff of the Texas Legislative Council and members of the
Legislature or their staff should not be disclosed or produced to another party without notifying
the legislative office or legislative client to which the item applies that it may be necessary to
disclose or produce the item and either obtaining a waiver of the confidentiality claim or
privilege lies or providing the legislative office or client a reasonable opportunity to object to its
disclosure or production. I am not aware of any circumstances indicating that the attorney-client
privilege or attorney work product has been waived with respect to these documents. In fact, the
Texas Legislative Council has made every effort to discharge its statutory and other legal
obligations to protect and preserve the applicable privileges with respect to these documents.

10.  All of the facts and information contained within this declaration are within my
personal knowledge and are true and correct.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.

Executed on this the 29% day of December, 2011.

[ Y S—

DAVID HANNA
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,
WENDY DAVIS, et al.,

Defendant-Intervenors.
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PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MEMORANDA
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,

V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General

of the United States,
Defendants,
WENDY DAVIS, et al.,

Defendant-Intervenors.
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PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MEMORANDA
ON PRIVILEGE

EXHIBIT C
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WENDY DAVIS, et al.,

STATE OF TEXAS, )
)
Plaintiff, )
)
v. ) Case No. 1:11-CV-01303
) (RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]
and ERIC H. HOLDER, JR. in his )
official capacity as Attorney General )
of the United States, )
)
Defendants, )
)
)
)
)

Defendant-Intervenors.

SUPPLEMENTAL DECLARATION OF JEFFREY ARCHER

My name is Jeffrey Archer and I am over the age of 18 and fully competent to make this
declaration. In addition to the testimony I provided in my prior declaration, I submit this
supplemental declaration in support of Plaintiff State of Texas’ response brief regarding the
applicability of certain privileges as they apply to communications between members of the
Texas Legislature and the Texas Legislative Council, and state the following:

1. An attorney-client relationship exists between attorneys of the Texas Legislative
Council and members of the Legislature and their staff. Members of the Legislature and their
staff consult attorneys with the Texas Legislative Council on various legal issues with the
understanding that such communications will be protected by the attorney-client privilege,
legislative privilege, and statutory privileges under state law, such as Texas Government Code

§§ 323.017 and 323.018.

SUPPLEMENTAL DECLARATION OF JEFFREY ARCHER PAGE1
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2. During my deposition on October 12, 2011, I invoked the attorney-client
privilege, legislative privilege, and statutory privilege in response to questions asked by counsel
for Defendant the United States. I have reviewed the excerpts of my deposition that Defendant
has attached as Exhibit 3 to its memorandum regarding the Plaintiff’s assertion of various
privileges, and in particular, my assertions of privilege at pages 30:25-31:19, 63:4-23, 70:8-73:8,
96:11-97:3, 101:21-102:9, 102:16-105:7, and 146:18-160:7. 1 asserted the attorney-client
privilege in response to questions by counsel for Defendant that asked for me to disclose the
nature and substance of the advice I provided to members of the Legislature or their staffs during
the redistricting process. These communications were intended to be confidential between the
parties involved and were made for the purpose or giving or receiving legal advice regarding
issues that arose during the redistricting process. The Texas Legislative Council is not
authorized to waive the attorney-client privilege or work product privilege claim attached to any
communications. The privilege or confidentiality claim lies with the legislative office or client
involved. The Texas Legislative Council has made every effort to discharge its statutory and
other legal obligations to protect and preserve the applicable privileges with respect to these
communications.

3. Additionally, I invoked legislative privilege and the statutory privilege under
Texas Government Code § 323.017 during my deposition in response to questions asked by
counsel for Defendant seeking the identity of legislators and their staffs who sought advice from
the Texas Legislative Council on issues that arose during the redistricting process. Because the
development and consideration of redistricting legislation is a core legislative function, the
legislative privilege applies to all communications between the Texas Legislative Council and

members of the Legislature and their staffs regarding redistricting. Similarly, pursuant to Texas

SUPPLEMENTAL DECLARATION OF JEFFREY ARCHER PAGE2
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Government Code § 323.017, such communications and the identity of the legislators or their
staff making requests or seeking advice from the Texas Legislative Council are protected as
confidential. The legislative privilege and statutory privilege that apply to such communications
can only be waived by the particular legislative office or client involved. The Texas Legislative
Council is not authorized to waive a privil;:ge or statutory confidentiality claim attached to any
these communications.

4, All of the facts and information contained within this declaration are within my
personal knowledge and are true and correct.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.

Executed on this the 29" day of December, 2011.

JEFHRE'Y ARCHER

SUPPLEMENTAL DECLARATION OF JEFFREY ARCHER PAGE 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,
WENDY DAVIS, et al.,

Defendant-Intervenors.
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FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
Case No. 1:11-CV-01303

(RMC-TBG-BAH)
[Three-Judge Panel]

V.

UNITED STATES OF AMERICA,
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,

WENDY DAVIS, et al.,

L N N S N SN ST N SV S N S S

Defendant-Intervenors.

DECLARATION OF STACEY NAPIER

My name is Stacey Napier and I am over the age of 18 and fully competent to make this
declaration. I submit this declaration in support of l;lainﬁﬁ' State of Texas’ response brief
regarding the applicability of certain privileges, and state the following:

1. I currently serve as Senior Counsel to the Texas Attorney General, and I have
served in this capacity since 2010. I have worked at the Texas Office of the Attorney General
since 2003 and prior to serving in this capacity, I served as Division Chief of the
Intergovernmental Relations Division and Deputy Attomey General for Government and
External Affairs.

2. During the 2011 legislative session, I was responsible for monitoring the
redistricting process for the Texas Office of the Attorney General. Attomneys from our office and

I provided legal advice and counsel to the Speaker of the Texas House of Representatives, House
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Redistricting Committee, and Senate Select Committee on Redistricting regarding the
redistricting process. An attorney-client relationship exists between the Texas Office of the
Attorney General and members of the Legislature and their staffs. Members of the Legislature
consult the Texas Office of the Attorney General on various legal issues with the understanding
that such communications will be protected by the attomey-client privilege and work product
privilege.

3. In order to provide legal advice to members of the Legislature and their staffs
during the legislative session, David Schenck, Deputy Attorney General for Legal Counsel, and I
coordinated with employees in the Legal Technical Support division, which included Dr. David
Falk, Division Chief, Todd Giberson, System Analyst, and Dr. Joshua Zahn, System Analyst,
regarding the monitoring of proposed redistricting plans for the Texas House of Representatives,
Texas Senate, Texas State Board of Education, and United States House of Representatives.
Specifically, over the course of the legislative session either Mr. Schenck or I requested that Dr.
Falk, Mr. Giberson, and/or Dr. Zahn produce reporté generated by our internal computer
program reflecting racially polarized voting analyses for various plans being considered by the
Legislature, including both the benchmark and enacted plans. At our direction, Dr. Falk, Mr.
Giberson, and/or Dr. Zahn would communicate with us regarding the results of the racially
polarized voting analyses for specific districts we would identify. The racially polarized voting
reports as well as any analyses provided by the Legal Technical Support employees were shared
internally with members of the litigation team at the Texas Office of the Attorney General and
with certain legislative staff involved in redistricting, such as Gerardo Interiano, Counsel to the

Speaker of the Texas House of Representatives, Ryan Downton, Counsel to the House
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Redistricting Committee, Doug Davis, Counsel to the Senate Select Committee on Redistricting,
and Bonnie Bruce, Committee Clerk to the House Redistricting Committee.

4. I have reviewed the documents on Plaintiff"s amended privilege log, which was
produced in this case on December 28, 2011. The entries in the privilege log beginning on page
18 and ending on page 32 reflect communications between attorneys at the Texas Office of the
Attorney General and employees in the Litigation Technical Support Division regarding requests
to perform racially polarized voting analyses on certain plans considered by the Legislature and
communications reflecting the results of those analyses. These communications were intended
to be confidential between the parties involved and were made in order for our office to provide
legal advice regarding issues that arose during the redistricting process. Mr. Schenck and I made
these requests and communicated with Dr. Falk, Mr. Giberson, and Dr. Zahn with the full
expectation that all of our internal agency communications in these matters would remain
confidential and be protected by the attorney-client privilege and work product privilege.

5. Additionally, the entries on the privilege log also reflect racially polarized voting
reports performed by Dr. Falk, Mr. Giberson, and Dr. Zahn at the request of attorneys at the
Texas Office of the Attomey General regarding the proposed redistricting plans. These were
reports were provided to either Mr. Schenck or me during the legislative session. These
documents contain material prepared, mental impressions, opinion, conclusions, strategy, and
analyses developed in anticipation of possible legal disputes related to the proposed redistricting
plans. At the time I requested Dr. Falk, Mr. Giberson, and Dr. Zahn to perform the racially
polarized voting analyses, I was conscious that litigation had already commenced challenging the
not yet enacted redistricting plans for the Texas House of Representatives, Texas Senate, Texas

State Board of Education, and United States House of Representatives. In fact, I was aware that
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the first redistricting lawsuit was filed on February 10, 2011 in the Eastern District of Texas and
remained pending during the entire period the Texas Legislature was considering redistricting
legislation after the release of the 2010 census data. See Complaint (Doc. 1), Teuber, et al. v.
State of Texas, et al., Civ. A. No. 4:11-cv-00059 (E.D. Tex. Feb. 10, 2011). Furthermore,
litigation over redistricting plans is always anticipated and expected given that litigation has
commenced in response to every legislative and congressional redistricting plan enacted by the
Texas Legislative for the past several cycles. The high likelihood of litigation is the primary
reason the Texas Office of the Attorney General attorneys are consulted by members of the
Legislature and their staffs and monitor the redistricting process throughout the legislative
session. As a result, I asked Dr. Falk, Mr. Giberson, and Dr. Zahn to prepare these analyses for
our office so that we could properly advise and counsel our clients in anticipation of such
litigation.

6. I am not aware of any circumstances indicating that the attorney-client privilege
and/or attorney work product privilege has been waived with respect to these documents. In fact,
the Texas Office of the Attorney General has made every effort to protect and preserve the
applicable privileges with respect to these documents.

7. All of the facts and information contained within this declaration are within my
personal knowledge and are true and correct.

Pursuant to 28 U.S.C. § 1746, 1 declare under penalty of perjury that the foregoing is true
and correct.

Executed on this the 30™ day of December, 2011.

St Wi

STACEY NAPIER

DECLARATION OF STACEY NAPIER PAGE 4



