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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff,

V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his )

official capacity as Attorney General )

of the United States, )
Defendants, )
WENDY DAVIS, et al., )

Defendant-Intervenors. )

PLAINTIFF'S BRIEF REGARDING THE APPLICABILITY OF TH E
ATTORNEY-CLIENT PRIVILEGE, WORK PRODUCT PRIVILEGE, LEGISLATIVE
PRIVILEGE, AND STATUTORY PRIVILEGE

Pursuant to the briefing schedule ordered by theriCan December 23, 2011, Plaintiff
the State of Texas (“Plaintiff” or “Texas”) resptuly files this advisory requesting the Court to
preserve the attorney-client privilege, work pradoigvilege, legislative privilege, and statutory
privilege of witnesses called to testify or proddoeuments in these proceedings.

INTRODUCTION

Defendant the United States and Defendant-Intemgefoollectively, “Defendants”) have
requested the disclosure of communications and rdents protected by the attorney-client
privilege, work product privilege, legislative pifege, and statutory privilege. Plaintiff and
many of the witnesses whom Defendants have catledtify have objected to Defendants’

requests on privilege groundSee, e.g.Exhibit A, Dep. of Gerardo Interiano, at 250:18-251:1;

PLAINTIFF 'SBRIEF REGARDING THE APPLICABILITY OF THE ATTORNEY -CLIENT
PRIVILEGE , WORK PRODUCT PRIVILEGE , LEGISLATIVE PRIVILEGE , AND STATUTORY PRIVILEGE PAGE 1



Case 1:11-cv-01303-RMC-TBG-BAH Document 122 Filed 12/28/11 Page 2 of 15

Exhibit B, Dep. of Jeffrey Archer, at 30:25-31:9, 63:13-6472:10-21. Despite multiple
conferences with counsel for Defendants and Texaguests for specificity regarding any
potential waivers of the privileges, Defendants enawot articulated anything other than their
position that they are entitled to unidentifiedvpeged communications and documents. Indeed,
during a December 23, 2011 conference with the Cddefendants indicated they would
challenge some assertions of the attorney-clietii@gislative privileges, including assertions of
privilege they anticipated Plaintiff would raise dmscovery responses Plaintiff had yet to serve
and depositions that have yet to take place. Hhasfair for the Plaintiff to fully brief and
respond to a request that has not been rhade.

Based on what Texas knows of the Defendants’ mpti@ Court should deny itFirst,
the attorney-client privilege and work product gage protect communications between the
Texas Legislative Council and members of the Lagise and their staffs. As described in
Plaintiff's privilege log, attorneys from the Texdsegislative Council communicated in
confidence with attorneys who worked for membergshef Legislature to render legal advice
regarding the redistricting plans for the Texas $®wf Representatives, Texas Senate, and
United States House of RepresentativBseExhibit C, Plaintiff's First Amended Privilege Log.
Additionally, attorneys from the Texas Legislati@uncil provided legal analyses of the
proposed redistricting plans to members of the dlagire and their staffs detailing the
attorneys’ mental impressions and opinions thatewlsveloped in response to anticipation of
potential legal disputes related to the proposeatistecting plans. Defendants have not

demonstrated how they are entitled to discovesthistance of such communications.

! As a result, Plaintiff expressly reserves the trighoffer additional evidence in support of theexsion of
the attorney-client privilege, legislative privikegstatutory privilege, and work-product privilegien it files its
responsive brief.
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Second, the legislative privilege protects communicatidetween the Texas Legislative
Council and members of the Legislature and comnatioies between members of the
Legislature. Defendants have likewise failed tondastrate how they are entitled to discover
such communications given that the members of tegidlature who are parties to the
communications have not waived the privilege.

Finally, communications between the Texas Legislative Cibuland members of the
Legislature and their staff are protected by Te@asernment Code § 323.017. Defendants have
not explained why this statutory privilege does apply and how they are entitled to the
substance of these communications when no membehefLegislature has waived the
confidentiality protection.

Accordingly, this Court should deny Defendants’ imotto compel. The attorney-client
and legislative communications that Defendants seelprivileged and remain protected unless
waived. Compelling a witness to testify as to ghesnfidential communications between and
among individual legislators, their staffs, anditlagtorneys will invade the witness’s privileges.
Worse, it will jeopardize the legislative indepedenand deter legislators from seeking
confidential legal advice.

ARGUMENTS & AUTHORITIES

A. Communications Between the Texas Legislative Coun@and the Texas Legislature
Are Protected by the Attorney-Client Privilege andWork Product Privilege.

“The attorney-client privilege is the oldest of therivileges for confidential
communications known to the common lawJpjohn Co. v. United Stated49 U.S. 383, 389
(1981). The purpose of the attorney-client priydeis “to encourage full and frank
communication between attorneys and their clientsthereby promote broader public interests

in the observance of law and administration ofipest Id. The attorney-client privilege
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“protects confidential communications made betwedants and their attorneys when the
communications are for the purpose of securingllageice or services."Overseas Private Inv.
Corp. v. MandelbaumNo. Civ. A. 97-1138CKK/JMF, 1998 WL 647208, at (2.D.C. Aug. 19,
1998). In the D.C. Circuit, the attorney-clientlege protects from disclosure communications
made by the client to the attorney for the purpotaeeking legal advice.Tax Analysts v.
Internal Revenue Servicgl7 F.3d 607, 617 (D.C. Cir. 1997) (citingre Sealed Cas&17 F.2d
94, 98-99 (D.C. Cir. 1984)). The privilege attashe a client’'s communication with his or her
attorney when the “communication was made for tingase of securing primarily either (i) an
opinion of law or (ii) legal services or (iii) astance in some legal proceedingOverseas
Private Inv. Corp. 1998 WL 647208, at *1 (quoting re Sealed Cas&37 F.2d at 98-99). The
privilege attaches to an attorney’s communicatiath viais or her client “only insofar as the
attorney’s communications disclose the confiderd@hmunications from the client.Evans v.
Atwood 177 F.R.D. 1, 4 (D.D.C. 1997) (quotiBginton v. Dep’t of State636 F.2d 600, 603-04
(D.C. Cir. 1980)).

Confidential communication in the context of théoatey-client privilege means “the
information is to be protected if one can say thatperson who communicated the information
never intended it to be disclosed and, but fordisclosure now, it would never have been
known.” Evans 177 F.R.D. at 5 n.2. A client engages in conftd# communication with an
attorney when the client “reasonably believes that one will learn the contents of the
communication.” Id. (quoting RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS 8§
121).

In the instant case, there can be no questionaheadttorney-client relationship exists

between the Texas Legislative Council and individnambers of the LegislatureSeeExhibit
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D, Declaration of Jeffrey Archer (“Archer Declaratip 3. The Texas Legislative Council is a
nonpartisan legislative agency that provides hidiftthg, computing, research, publishing, and
document distribution services to the Texas Legistaand other legislative agencielsl. 1.
Attorneys from the Texas Legislative Council regiylaadvise members of the Legislature and
their staffs on legal issues with the full undemsiiag by those legislators and staff members that
such communications are subject to the attorneyclprivilege. Id. § 3. Indeed, during the
2011 legislative session, David Hanna and Jeffreghér, attorneys for the Texas Legislative
Council, communicated with members of the Legislatand their staffs regarding the
redistricting plans for the Texas House of Repriedams, Texas Senate, and United States
House of Representativesd. 11 2, 7. These communications were confideamal made for
the purpose of rendering legal advice to memberthefLegislature. Id. § 7. Plaintiff has
identified the communications it has withheld ome thasis of the attorney-client privilege in the
attached privilege logSeeExhibit C Plaintiff's First Amended Privilege Log. Defenda have
not identified which documents listed on Plaingfprivilege log they believe are not privileged
or which communications from prior deposition texiny they believe they are entitled to
discover.

Additionally, several of the documents identifiedRlaintiff's privilege log are also are
protected by the work product privilege. Theseuwtoents include Mr. Hanna’s memoranda
prepared for members of the Legislature regardiegproposed redistricting plan&eeExhibit
C, Plaintiff's First Amended Privilege Log; Exhibid, Archer Declaration { 8-9. Mr. Hanna
prepared these memoranda after redistricting tingahad already commenced in various courts
across the state and they contain legal analyseducted at the request of members of the

Legislature and their staffs reflecting mental ieg®mions, opinions, and conclusions developed
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in anticipation of possible legal disputes relatedhe proposed redistricting plahsExhibit D,
Archer Declaration Y 9.

Rule 26(b)(3) of the Federal Rules of Civil Procedprotects from production written
materials that lawyers prepare “in anticipatioritgation or for trial.” FED. R. Civ. P.26(b)(3).
According to that Rule, “documents and tangiblengsi that are prepared in anticipation of
litigation or for trial by or for another party ds representative” may not be discovered absent a
showing by the requesting party of “substantialdhé® materials to prepare its case” and an
inability, “without undue hardship, [to] obtain thesubstantial equivalent by other means.”.
FeD. R. Civ. P. 26(b)(3)(A). The purpose of the privilege isptotect the adversary process by
ensuring that lawyers work with a “degree of prigafree from unnecessary intrusion by
opposing parties and their counseHickman v. Taylor329 U.S. 495, 510 (1947). The work
product privilege “protects factual materials preghin anticipation of litigation."Tax Analysts
117 F.3d at 620. Thus, “[a]ny part of [a documgmgpared in anticipation of litigation, not just
the portions concerning opinions, legal theoriesl toe like, is protected by the work[-]Jproduct
doctrine . . . .” Id. While “not all work undertaken by lawyers fingsotection in the work-
product privilege,”In re Sealed Casel46 F.3d 881, 887 (D.C. Cir. 1998), “the Suprebuairt
has made clear [that] the doctrine should be iné¢ep broadly and held largely inviolate.”
Judicial Watch v. Dept’ of Justicd32 F.3d 366, 369 (D.C. Cir. 2005) (citingckman 329 U.S.

at 510-11).

2 As described in the privilege log, Plaintiff hdaimed the work product privilege with respect hoee
documents reflecting communications between thea3 éxegislative Council and the Legislature. Theme three
separate entries describing memoranda preparedrbyidhna and communicated to the Legislature onl Apr
2011, April 12, 2011, and April 20, 2015eeExhibit C  The first redistricting lawsuit was filed on Fehry 10,
2011. SeeComplaint (Doc. 1)Teuber, et al. v. State of Texas, et @lv. A. No. 4:11-cv-00059 (E.D. Tex. Feb. 10,
2011).
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This Court should therefore deny Defendants’ motioncompel the production of
communications that are protected by the attorrieytcand work product privileges.

B. The Legislative Privilege Applies to the Legislatien Communications and
Deliberations Integral to Enactment of the Redistrcting Plans.

The Supreme Court has long recognized a legislativélege that protects anyone acting
in a legislative capacity, including non-attornetgf from incurring civil liability for or
testifying about legislative actsSee Gravel v. United Statet08 U.S. 606, 615-16 (1972). The
Federal Constitution’s Speech and Debate Clauskeisoa privilege to United States “Senators
[,] Representatives,” and legislative staffl. at 614-15 (quoting U.SCONST. art. |, § 6, cl. 1).
Although state legislators lie beyond the reachtlo$§ Clause, they may invoke a similar
legislative privilege under federal common laBee Supreme Court of Virginia v. Consumers
Union of the U.S, In¢.446 U.S. 719, 731-32 (1980) (“We have also remzmghthat state
legislators enjoy common-law immunity from liabylitor their legislative acts, an immunity that
is similar in origin and rationale to that accordédngressmen under the Speech or Debate
Clause.”) (internal citations omitted).

Little separates the scope of protections providader the constitutional and federal
common law legislative privilegesSee, e.g.Supreme Court of Virginjad46 U.S. at 731-32.
This is so because “regardless of the level of gowent, the exercise of legislative discretion
should not be inhibited by judicial interferencedistorted by the fear of personal liabilitySee
Bogan v. Scott-Harris523 U.S. 44, 52 (1998). It is simply “not comsmt with our scheme of
government for a court to inquire into the motiwddegislators.” Id. at 55 (quotinglenney v.
Brandhove 341 U.S. 367, 377 (1951)). Indeed, the SupremertChas recognized only one
exception to the federal common law legislativerifgge. United States v. Gillogkd45 U.S.

360, 373 (1980). Under this exception, which mikir to the attorney-client privilege’s crime-
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fraud exception, the common law privilege cannaglshstate legislators from federal criminal
prosecution.ld. at 372(“the judicially fashioned doctrine of official imamity does not reach so
far as to immunize criminal conduct proscribed byAzt of Congress.”) (internal citations and
guotation marks omitted).

Courts in this Circuit have taken a broad viewhs protections embedded in the Speech
and Debate Clausesee Jewish War Veterans of the United States ofiégaménc. v. Gates506
F. Supp. 2d 30, 52-62 (D.D.C. 2007). Intra-led@mlaommunications fall squarely within the
core of the legislative privilegeSee idat 52. And informal information gathered by légfisrs
and their staffs from any source also qualifiesadtegislative act” protected from subsequent
disclosure. Id. at 55-56. InJewish War Veteranghe Court also drew a sharp distinction
between materials relevant to the motives of irthlial legislators and those relevant to purpose
of the legislature as a bodySee id.at 60. Evidence of individual legislator motive mot
discoverable; evidence of legislative motive ixdigrable.ld. And, like the Supreme Court,
this Circuit has likewise noted the similaritiestvoeen the common law and constitutional
legislative privileges.See Chastain v. Sundqui883 F.2d 311, 319 (D.C. Cir. 1987) (discussing
“the equivalent to federal Speech or Debate imnyunaditionally enjoyed by state legislators”)
cert. denied487 U.S. 1240 (1988).

Courts in other Circuits have applied the comman liegislative privilege in a manner
similar to this Circuit's application of the cortstional legislative privilege. For instance, the
Seventh Circuit recently found “no reason why tlegiflative] immunity protecting [Governor
Blagojevich] from liability for his veto would noalso protect [him] ‘from the burden of
defending [himself],” ... for [his] actions ‘in thephere of legitimate legislative activity.™

Bagley v. Blagojevigh--- F.3d ---, 2011 WL 1632045, at *17 (7th Cirayl2, 2011) (internal

PLAINTIFF 'SBRIEF REGARDING THE APPLICABILITY OF THE ATTORNEY -CLIENT
PRIVILEGE , WORK PRODUCT PRIVILEGE , LEGISLATIVE PRIVILEGE , AND STATUTORY PRIVILEGE PAGE 8



Case 1:11-cv-01303-RMC-TBG-BAH Document 122 Filed 12/28/11 Page 9 of 15

citations omitted). Several other courts have asocluded that the federal common law
legislative privilege encompasses an unqualifedilpge against testifying about legislative acts.
See, e.g., Schlitz v. Commonwealth of VirgiBa4 F.2d 43, 46 (4th Cir. 1988\liles-Un-Ltd.,
Inc. v. Town of New Shoreha®il7 F.Supp. 91, 98 (D.N.H. 1996) (“Effectuatithg tintentions
of the legislative immunity doctrine, legislatorstiag within the realm of legitimate legislative
activity, should not be required to be a party tova action concerning legislative activities,mo
should they be required to testify regarding thastons”); 2BD Assocs. Ltd. Partnership v.
County Commissioners of Queen Anne’s Cqusg F.Supp. 528, 531 (D. Md. 1995)ihre v.
Board of Comm’rs894 F.Supp. 927, 932 (W.D.N.C. 1998)y'd. on other groundsl31 F.3d
1083 (4th Cir. 1997)Small v. Hunt152 F.R.D. 509, 512 (E.D.N.C. 19984)arylanders for Fair
Representation, Inc. v. Schaeféd4 F.R.D. 292, 297 (D. Md. 199Fjzeler Hammond Square
Ltd. v. City of HammondNo. Civ. A. 99-1816, 1999 WL 615173, *2 (E.D. l&ug.12, 1999).

The United States Supreme Court has stated thdegevwill bar questioning of state
legislators absent “extraordinary circumstance¥itlage of Arlington Heights v. Metropolitan
Housing Development Corpd29 U.S. 252, 268 (1977). This is true evenrdop of invidious
legislative intent is an element of the plaintifidaims. Id. Thus, “[ijn someextraordinary
instanceghe [city council] members might be called to sitend at trial to testify concerning the
purpose of the official action, although even tiseich testimony frequently will be barred by
privilege.” Id. (emphasis addedqccordDyas v. City of FairhopeNo. 08-0232-WS, 2009 WL
3151879, at *9 (S.D.Ala. Sept. 24, 2009) (“The miidds insist the Supreme Court has validated
their demand for [questioning of city council menmdjebut it has done very nearly the

opposite.”).
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As a general rule, the Supreme Court has detedrtimat the legislative privilege is very
difficult to waive. See United States v. Helstos##i2 U.S. 477, 491, 493 (1979). Thus, in
Helstoskj the Court held: “waiver can be found only afteplecit and unequivocal renunciation
of the protection. The ordinary rules for detenminthe appropriate standard of waiver do not
apply in this setting . . . .”Id. at 491. In support, the Court observed that gtfpeech or
Debate Clause was designed neither to assurerials thor to avoid coercion. Rather, its
purpose was to preserve the constitutional stractfr separate, coequal, and independent
branches of government .... [A]ny lesser standardlevask intrusion by the Executive and the
Judiciary [into legislative matters].Id. The privilege is not a shared privilege, and orember
of a legislative body may not waive the privilegdsother members.Cano v. Davis 193 F.
Supp. 1177, 1179 (C.D. Cal. 2002) (“A majority bétcourt concludes that ... a member of the
legislature such as Assemblymember Vargas, whdsetecwaive the privilege, may not give
unfettered testimony regarding the legislative attsther members.”) (redistricting case).

Significantly, this is not the first time that marof the parties in this case have
confronted the issue of legislative privilege. Plerez et al. v. Perry, et ab:11-cv-00360-OLG-
JES, the three-judge panel presiding over Sectiehdlenges to Texas’s redistricting efforts
confronted legislative privilege issues similathose presented here. There, Texas moved for a
protective order to prevent the disclosure of pmgstively privileged communications made
between and among Texas legislators and theirsst&€eDefendants’ Motion for Protective
Order (Doc. 62), Perez et al. v. Perry, et al5:11-cv-00360-OLG-JES (W.D. Tex. July 21,
2011). ThePerezcourt denied Texas's motion for a protective ordéthout prejudice but
ordered that Texas produce the privileged matetiatier seal. SeeExhibit E, Order Denying

Defendants’ Motion for Protective Order (Doc. 1@25-6, Perez et al. v. Perry, et ab:11-cv-
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00360-OLG-JES (W.D. Tex. Aug. 1, 2011). If a pdeter wished to use the sealed materials,
that party could submit the materials to the cdortin camerareview along with a motion to
compel. 1d. At trial, some plaintiffs sought to introduce eehmaterial as evidence, but the
State mooted the legislative privilege issue byusag a waiver from all legislators who could
have invoked the privilege. The Western DistritiTexas’ treatment of legislative privilege is
instructive and ensures that the privilege is naametd until a waiver is obtained by the
individual legislators who were parties to the commncations.

Here, the United States and Defendant-Intervenange heach requested Plaintiff to
produce documents reflecting the following: (1)eounications between members of the
Legislature and Gerardo Interiano, Ryan Downtoul, Roug Davis—all of whom were the map
drawers for the redistricting plans at issue; (Bmmunications between members of the
Legislature and the Texas Legislative Council; &8 communications exchanged between
members of the Texas Senate regarding redistrictifpese documents are privileged, and
Plaintiff cannot disclose such communications withthe individual legislator identified in the
communication waiving the privilege. Exhibit, Brcher Declaration § 4-5, 11. Furthermore,
Plaintiff properly objected to the discovery regqseseeking communications exchanged between
members of the Legislature because they are ategied by legislative privilege unless both
legislators who are parties to the communicatiopressly waive the privilege. Thus, the
Defendant-Intervenors’ suggestion that the comnair@os are not protected if only one Senator
waives the privilege is incorrect given that thgidéative privilege is not a shared privilege.

Application of the legislative privilege to redisting reports and other materials that are
provided to legislators by the Texas Legislativai@al is critical for the Council to be effective.

Id. 5. The Texas Legislative Council is intendedperate, and in fact does so, as an extension
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of the staff of each legislator and committdd. By statute, the Texas Legislative Council has
no other purpose. Itis governed by a board exalysmade up of members of the Legislature,
including the Lieutenant Governor as presidingaeffiof the Texas Senate&SeeTex. Gov'T
CoDE § 323.001. The Texas Legislative Council’s saollection is to assist the LegislaturBee
TeEx. Gov'T CoDE 8§ 323.0036. The Texas Legislative Council's redishg office was
established to assist legislators in the developrard consideration of redistricting legislation,
a core legislative function. Exhibit,[Archer Declaration § 7. The Texas Legislaturausth not

be penalized for its efficient and effective user@gources by denying to its members the core
privileges provided by law when those members amgking with the Texas Legislative
Council® Accordingly, this Court should deny Defendanttion to compel production of
documents that are protected by the legislativeilpge absent a waiver by the individual
legislators each applicable individual legislator.

C. All Communications Between the Texas Legislative Gmcil and the Legislature Are
Protected From Disclosure By The Texas Governmentdiie.

Section 323.017 of the Texas Government Code peswuidat communications between a
member of the Legislature or Lieutenant Governod @n any Texas Legislative Council
employee that relate to a request by the offiomal ihformation, advice, or opinions from a
council employee are confidential, and informatiadvice and opinions from a council

employee are confidential, and information, advived opinions given privately by a council

% Additionally, statistical reports and other redidtng materials provided by the Texas Legislative
Council’s redistricting staff to legislators for wh the legislative privilege and statutory prigéeis asserted (in
addition to the attorney-client and work produciviigges) cannot be described simply as routineinass or
administrative records. Exhibit,Archer Declaration § 10. They consist of critidata provided at critical times
to assist members in analyzing proposed redistggtians, including those a legislator is workimgas considering
privately in the legislator’s own officeld. The Texas Legislative Council provides the handy software, data,
training, support, and statistical reports usedebgh legislator and relevant legislative commitiezalevelop or
analyze redistricting plans.ld. The statistical reports include information be theart of a legislator's core
legislative functions within the privacy of the Isigitor’s office. Id. Denying the privilege to these materials would
severely and permanently impair the legislativecpss in Texasld.
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employee to a member of the Legislature, or thaitkeileant Governor, acting in the person’s
official capacity, are confidential. EK. Gov'T Cobe § 323.017. Similar to the legislative
privilege, the only individuals who can waive thentidential nature of these communications
are the members of the Legislatuld.; see alscExhibit D, Archer Declaration | 6, 11. Since
this case involves federal claims, federal comnandoncerning privilege governs this dispute.
SeeFeD R. EviD. 501. The statutory privilege that protects ammenunications between the
Texas Legislative Council and the Legislature atfidential offers the same form of protection
as the legislative privilege—protecting the substanf communications made by legislators
during the deliberative process. Thus, the stagufmrivilege that protects a legislator’s
communications with the Texas Legislative Coungian extension of the legislative privilege
and is recognized by federal common law as an egdgk privilege.

In this case, Plaintiff has withheld documentsagtihg communications and requests by
members of the Legislature between a member ot dugslature and employees of the Texas
Legislative Council that contain the employees’ iadvand opinions on specific matters and
reflect the nature of the request made by the iddal legislator. These communications are
confidential under 8§ 323.017 unless the memberhef ltegislature who is a party to the
communication waives the protection. Exhibit Archer Declaration | 6, 10. As a result, this
Court should deny Defendants’ motion to compel gheduction of these protected documents
absent a waiver from the individual legislator itiéed in the communications.

CONCLUSION & PRAYER

Plaintiff the State of Texas files this brief rediag of the applicability of the attorney-

client privilege, work product privilege, legishka#i privilege, and statutory privilege and
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respectfully requests that the Court deny Defersglamtotion to compel the production of

documents and the testimony of witnesses thatrategied by these privileges.

Dated: December 28, 2011 ReasplecSubmitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/sl David J. Schenck

DAVID J. SCHENCK

Deputy Attorney General for Legal Counsel
J. REED CLAY, JR.

Special Assistant and Senior Counsel

to the Attorney General

BRUCE D. COHEN

Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

ADAM K. MORTARA (Pro Hac Vice Motion Pending)
JOHN M. HUGHES (Pro Hac Vice Motion Pending)
ASHLEY C. KELLER (Pro Hac Vice Motion Pending)

Bartlit Beck Herman Palenchar & Scott LLP
54 West Hubbard Street, Suite 300
Chicago, lllinois 60654

(312) 494-4400 / (312) 494-4440 (fax)

Attorneys for Plaintiff State of Texas
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhs# foregoing document has been sent via
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Daniel J. Freeman

U.S. DEPARTMENT OF JUSTICE
Voting Section, Civil Rights Division
950 Pennsylvania Avenue, NW
NWB Room 7203

Washington, DC 20530

(202) 305-4355

Email: daniel.freeman@usdoj.gov

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304

(703) 628-4673 Fax: (202) 736-2222
Email: jghebert@comcast.net

Paul M. Smith

Michael B. DeSanctis
Jessica Ring Amunson
Caroline D. Lopez
JENNER & BLOCK LLP
1099 New York Ave., N.W.
Washington, D.C. 20001

Mark A. Posner

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS

1401 New York Avenue, NW Suite 400
Washington, DC 20005

(202) 307-1388

Email: mposner@Ilawyerscommittee.org

John M. Devaney

Marc Erik Elias

PERKINS COIE

700 13th Street, NW Suite 600
Washington, DC 20005-3960
(202) 628-6600

Email: jdevaney@perkinscoie.com
Email: melias@perkinscoie.com

Nina Perales

MEXICAN AMERICAN LEGAL
DEFENSE & EDUCATIONAL FUND,
INC.

110 Broadway Suite 300

San Antonio, TX 78205

(210) 224-5476 Fax: 210-224-5382
Email: nperales@maldef.org

Robert Stephen Notzon

1507 Nueces Street

Austin, TX 78701-1501

(512) 474-7563 Fax: (512) 474-9489
Email: robert@notzonlaw.com

Ray Velarde

1216 Montana Avenue

El Paso, TX 79902

(915) 532-6003

Email: velardelaw2005@yahoo.com

Chad W. Dunn

BRAZIL & DUNN

4201 FM 1960 West Suite 530
Houston, TX 77068

(281) 580-6310

Email: chad@brazilanddunn.com

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,

WENDY DAVIS, et al.,

Defendant-Intervenors.
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ATTORNEY-CLIENT PRIVILEGE, WORK PRODUCT PRIVILEGE, LEGISLATIVE
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Gerardo Interiano - Volume 1 October 20, 2011
1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,

Plaintiff,
vs. CIVIL CASE NO.
5:11-CV-0360
UNITED STATES OF AMERICA AND (RMC-TBG-BAH)
ERIC H. HOLDER, JR., IN HIS
OFFICIAL CAPACITY AS
ATTORNEY GENERAL OF THE
UNITED STATES, defendants,
and

WENDY DAVIS, et al.,

Defendant-Intervenors.
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ORAL DEPOSITION OF
GERARDO INTERIANO
OCTOBER 20, 2011

VOLUME 1
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THE ORAL DEPOSITION of GERARDO INTERIANO,
produced as a witness at the instance of the
Defendants, and duly sworn, was taken in the above
styled and numbered cause on Thursday, the 20th day
of October, 2011 from 9:07 a.m. to 4:35 p.m., before
PAMELA SUE PETERSON, Certified Shorthand Reporter in

Toll Free: 800.880.2546

A_/*'_’;“;- Facsimile: 512.328.8139
Suite 220

ES l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Company www.esquiresolutions.com
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consistent, I just don't recall what's in the book.

Q. Okay. But that's not my question. My
question is it never came up on your legal team that
some members might have a view of retrogression that
is different from what's in the Texas legislative
council's book?

A, I don't -- I don't recall what's in the
book, so, I mean, no, that conversation never came
up. Because I don't think that anybody thought that
our belief was any different from what was in the
book.

Q. You believe that the way you approach
retrogression is consistent with what's in the book?

A. I don't recall what's in the book.

Q. Okay. Did it ever come up during the
redistricting process that your legal team disagreed
with respect to specific districts?

MR. WOOD: I'm going to object to
attorney/client privilege. I know we're kind of
dancing around it now. We talked a little bit about
what Hanna said, but I think you're diving a little
bit more when you get into specific districts and
specific amounts. He's been talking about the team

vaguely and these concepts vaguely, but I think when

you get into specific districts, you're going to be
Toll Free: 800.880.2546

é Facsimile: 512.328.8139

Suite 220

ES l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Company www.esquiresolutions.com
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searching for information that's attorney/client.

MR. SELLS: Okay. Let me finish the
question before you object, and if you still want to
object, just say so short, and I'll take it from --
for that longer objection.

Q. BY MR. SELLS: But what I was going to add
at the end of that question was the Chairman Solomons
element. So, did your legal team ever disagree about
specific districts and their compliance with the
Voting Rights Act in a way that you discussed it with
Chairman Solomons?

MS. COLMENERO: And I'll object.

MR. WOOD: Yeah, I still object.

MS. COLMENERO: I'll object to an
attorney/client privilege as to any changes with
respect to the attorney general's office. And so,
you can answer to the extent you don't divulge any
attorney/client privileges.

THE WITNESS: I don't think I can answer
that.

MS. COLMENERO: Okay.

MR. SELLS: Okay.

MS. COLMENERO: I'm going to instruct the
witness not to answer.

Q. BY MR. SELLS: Do you have an

- Toll Free: 800.880.2546
g Facsimile: 512.328.8139

e
Suite 220

ES l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Lompany www.esquiresolutions.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,
WENDY DAVIS, et al.,

Defendant-Intervenors.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,

CIVIL CASE NO.
1:11-Cv-13-3
(RMC-TBG-BAH)

vs.

UNITED STATES OF AMERICA AND
ERIC H. HOLDER, JR., IN HIS
OFFICIAL CAPACITY AS ATTORNEY
GENERAL OF THE UNITED STATES,
Defendants, and

WENDY DAVIS et al.,
Defendant-Intervenors.
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ORAL DEPOSITION OF
THE DESIGNATED REPRESENTATIVE OF THE TEXAS LEGISLATIVE
COUNCIL (JEFFREY ARCHER)
October 12, 2011
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ORAL DEPOSITION OF THE DESIGNATED REPRESENTATIVE OF
THE TEXAS LEGISLATIVE COUNCIL (JEFFREY ARCHER), produced
as a witness at the instance of the Defendants and duly
sworn, was taken in the above-styled and numbered cause on
the 12th day of October, 2011, from 9:16 a.m. to
12:33 p.m. and 1:51 p.m. to 5:15 p.m., before Kathleen
Nevils, Certified Shorthand Reporter in and for the State
of Texas, reported by computerized stenotype machine at
the offices of the Attorney General of Texas, Price

Daniels Building, 209 West 14th St., Austin, Texas,

Toll Free: 800.880.2546

ﬁ Facsimile: 512.328.8139

_—
Suite 220
ES l l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexunder Gallo Company www.esquiresolutions.com




Case 1:11-cv-01303-RMC-TBG-BAH Document 122-2 Filed 12/28/11 Page 3 of 7

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jeffrey Archer October 12, 2011

30
A lot of the requests -- there are full
reports, but they may also have more elaborate questions
about data sources or interpreting data. And then for --
for -- on the legal staff, David Hanna; to a minor extent,
Jennifer Jackson; and myself. I think that would be the
exclusive list.

Q. And in preparation for this deposition, did you
talk with any of those people about what advice they gave
during that redistricting process?

A. I spoke with them generally. I believe the --
the response was that it would be impossible for them to
reproduce or deliver to me any sort of even remotely
comprehensive list of that; that that would not -- there's

no way to accomplish that.

0. Well, how about for yourself? You included
yourself --

A. Uh-huh.

Q -- on that list of --

A. Yes.

Q -- legal consultants.

A Uh-huh.

Q. Can you recall any consultations that you

personally gave?

A, Of course, a few, ves.
Q. And can you tell me the subjects and the persons
j - Toll Free: 800.880.2546

" Facsimile: 512.328.8139

_—
Suite 220
ES l ’ IRE 3101 Bee Caves Road
Austin, TX 78746

an Mlexander Gallo Cempany

www.esquiresolutions.com
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1 who requested those consultations?
2 A. No. Those -- those consultations and my advice
3 would be subject to both legislative and attorney-client
4 privileges unless my client waives one or both of those
5 privileges.
6 In addition, I might mention that
7 Legislative Council is governed by a statute that makes
8 all our communications and assistance to members
9 confidential.
10 Q. Well, so as not to interrupt the flow of our

11 gquestioning, I'm going to skip my follow-up questions on
12 that and your assertion of privilege, but we may come back

13 to that before the end of the day.

14 MR. HICKS: May I break in briefly

15 because I was -- when I heard the privilege discussion,
16 did you assert the privilege as -- you didn't assert the
17 legislative privilege?

18 THE WITNESS: Yes, I did.

19 MR. HICKS: You did?

20 Q (By Mr. Sells) You mentioned -- excuse me. I'm

21 going back to the list of services that you said that

22 you -- the Legislative Council have provided, and one of
23 the items that you mentioned was this reporting system,
24 and that that's separate from RED Appl?

25 A. Correct.

Toll Free: 800.880.2546
Facsimile: 512.328.8139

Suite 220
ES l l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Company www.esquiresolutions.com
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A. I think that's -- I think it's reasonable that
courts would uphold such a plan, but I don't think it's a
certainty.

Q. Did the Lege Council ever provide any advice on
that specific topic, the tension between the County Line
Rule and the One Person, One Vote Rule and its application
in this round of redistricting?

A. I'm not sure I understand the question. I mean
the answer in general is clearly yes, through this
publication, through presentations, that point is
frequently made. In any individualized discussions, the
same point would have been discussed, I feel certain.

Q. Okay. Well, I'm going to try to nail down some
more specifics because I think it's a relatively important
point. I mean if someone came to you and said, "Well, can
we" -- "can we do a better job of complying with the
County Line Rule if we go up to 13, 14?" That's the sort
of conversation that I have in mind, or it might be
something like, "What can we do if we go up higher on
that -- the One Person, One Vote ceiling?"

Those are the sorts of consultation
gquestions, whether they came from a committee or otherwise,
that I want to try to ask whether those questions happened.

A. If those questions happened in any kind of

one-on-one relationship, I'm not at liberty -- I would

63
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/5 Toll Free: 800.880.2546
> Facsimile: 512.328.8139
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1 have to claim privilege on the particulars of those
2 discussions, both legislative and attorney-client
3 privileges.
4 Q. Just to be clear for the record, then, you're
5 refusing to answer my question?
6 MR. COHEN: That's a yes or no.
7 THE WITNESS: Yes, I understand. Yes.
8 Q (By Mr. Sells) And, Mr. Archer, we should have

9 gotten this out right at the beginning, but you are an

10 attorney, are you not?

11 A. That's correct.

12 Q. And if your title is legislative counsel, one

13 would assume, that so -- and I understand you may not be a
14 practicing litigator, but you understand the implications
15 of refusing to -- excuse me -- potential implications of
16 refusing to answer a question in a deposition?

17 A. I believe so.

18 Q. If a member of the Legislature were to come to

19 you with that question, "Can we comply better with the
20 County Line Rule and still comply with the One Person, One

21 Vote by exceeding the 10 percent threshold," what would

22 your response have been?
23 A. I -- I would -- I would articulate that in at
24 least one case the court justified -- the Supreme Court

25 allowed the State to exceed 10 percent, not to exceed 16.4

/ Toll Free: 800.880.2546
s Facsimile: 512.328.8139

—
Suite 220
ES ' IRE 3101 Bee Caves Road
Austin, TX 78746

an Mexander Gallo Company www.esquiresolutions.com



Case 1:11-cv-01303-RMC-TBG-BAH Document 122-2 Filed 12/28/11 Page 7 of 7

Jeffrey Archer October 12, 2011
72

1 issues were went into. I feel certain that it was

2 discussed. I just don't recall. Possibly, as I said

3 earlier, there was a committee hearing of the House

4 committee in which -- that I attended where David made the
5 County Line presentation. One or both of us may have

6 discussed it at that. It was a broad-ranging meeting in

7 which we responded to questions and provided, you know,

8 overview materials, and it may or may not have some up at
9 that particular hearing, for example.

10 Q. Okay. Well, now, I do want to put it on the

11 record my question, which is: Did the Legislative Council
12 receive any requests for advice or guidance with regard to
13 coalitions or coalition districts and whether those are

14 protected under section 2 or section 5 during the 2011

15 legislative process and, if so, who made those requests?
16 A, I believe it's fair to say that our discussions
17 probably covered that subject matter, but to the extent

18 that we received requests or discussed coalition districts
19 with individual members or committees, I would raise
20 legislative and attorney-client privilege regarding our
21 advice and discussions.
22 MR. COHEN: For the record, Bryan, you're
23 use the term "legislative privilege." Are you referring
24 to the legislative privilege which attends to lawmakers or
25 to the statutory privilege that attends Texas Legislative

Toll Free: 800.880.2546

é Facsimile: 512.328.8139

' I Suite 220

ES IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Company www.esquiresolutions.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,

V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General

of the United States,

Defendants,
WENDY DAVIS, et al.,

Defendant-Intervenors.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,

WENDY DAVIS, et al.,

Defendant-Intervenors.

N N N N N N e N N e et Nt e g g g g’

PLAINTIFFS’ BRIEF REGARDING THE APPLICABILITY OF THE
ATTORNEY-CLIENT PRIVILEGE, WORK PRODUCT PRIVILEGE, LEGISLATIVE
PRIVILEGE, AND STATUTORY PRIVILEGE

EXHIBIT D
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
Case No. 1:11-CV-01303

(RMC-TBG-BAH)
[Three-Judge Panel]

V.

UNITED STATES OF AMERICA,
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,

WENDY DAVIS, et al.,

N N Nt Nt e Nt Nt N N N et N N i s e

Defendant-Intervenors.

DECLARATION OF JEFFREY ARCHER

My name is Jeffrey Archer and I am over the age of 18 and fully competent to make this
declaration. I submit this declaration in support of Plaintiff State of Texas’ brief regarding the
applicability of certain privileges as they apply to communications between members of the
Texas Legislature and the Texas Legislative Council, and state the following:

1. I currently serve as the Chief Legislative Counsel for the Texas Legislative
Council, and T have served in this capacity since 2008. The Texas Legislative Council is a
nonpartisan legislative agency that provides bill drafting, computing, research, publishing, and
document distribution services to the Texas Legislature and other legislative agencies. Under the
guidance of a 14-member governing body and the leadership of the executive director, the
Council is organized into administrative functions and four divisions: document production,

information systems, legal, and research.

DECLARATION OF JEFFREY ARCHER PAGE1
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2. In my capacity as Chief Legislative Counsel, I have two primary roles: I assist the
executive director in the overall management of the council, and 1 provide legal counsel and
legal services to legislative clients. A large portion of my legal duties are performed as an
adjunct member of the legal division, where I perform the same duties as a senior legislative
counsel in the drafting of proposed legislation and related legal work. Prior to assuming this
role, 1 served as a member of the legal division of the Council for 26 years.

3. The legal division of the Texas Legislative Council and other council attorneys
including the Chief Legislative Counsel and General Counsel provide professional, nonpartisan
legal services for all members of the Texas I.egislature and the Lieutenant Governor as well as
for legislative committees and support offices. The primary services provided by the attorneys
of the legal division consist of drafting legislative and other legal documents, including bills,
certain types of resolutions, floor and committee amendments and substitutes, conference
committee reports, legal memoranda, and requests for attorney general opinions and providing
legal advice to legislators and their staffs. An attorney-client relationship exists between the
Texas Legislative Council and members of the Legislature and their staff. Members of the
Legislature consult the Texas Legislative Council on various legal issues with the understanding
that such communications will be protected by the attorney-client privilege, legislative privilege,
and statutory privileges under state law, such as Texas Government Code §§ 323.017 and
323.018.

4. Communications between the Texas Legislative Council and members of the
Legislature are protected by the legislative privilege. The legislative privilege protects anyone
acting in a legislative capacity, including staff, from incurring civil liability for or testifying

about legislative acts. The legislative privilege in Texas derives from the Speech and Debate
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Clauses of the Texas Constitution, and has been recognized by the Texas courts as applicable to
both officials acting in a legislative capacity and legislative staff assisting those officials.

5. Application of the legislative privilege to redistricting reports and other materials
that are provided to legislators by the Texas Legislative Council is critical for the Council to be
effective. The Texas Legislative Council is intended to operate, and in fact does so, as an
extension of the staff of each legislator and committee. By statute, the Texas Legislative Council
has no other purpose. It is governed by a board exclusively made up of members of the
Legislature, including the Lieutenant Governor as presiding officer of the Texas Senate. See
TEX. Gov’T CODE § 323.001. The Texas Legislative Council’s sole function is to assist the
Legislature. See TEX. Gov’T CODE § 323.0036.

6. Under § 323.017 of the Texas Government Code, communications between a
member of the Legislature or Lieutenant Governor and a council employee that relate to a
request by the official for information, advice, or opinions from a council employee are
confidential, and information, advice and opinions from a council employee are confidential, and
information, advice, and opinions given privately by a council employee to a member of the
Legislature, or the Lieutenant Governor, acting in the person’s official capacity, are confidential.

7. The Texas Legislative Council’s redistricting office was established to assist
legislators in the development and consideration of redistricting legislation, a core legislative
function. During the 2011 legislative session, attorneys from the Texas Legislative Council
provided legal advice to members of the Texas Legislature and their staffs regarding the
redistricting process. Specifically, David Hanna, a senior legislative counsel in the legal
division, or myself provided legal advice to Chairman Burt Solomons, Chairman of the House

Redistricting Committee, Senator Kel Seliger, Chairman of the Senate Redistricting Committee,

DECLARATION OF JEFFREY ARCHER PAGE 3



Case 1:11-cv-01303-RMC-TBG-BAH Document 122-4 Filed 12/28/11 Page 5 of 7

Gerardo Interiano, counsel to the Speaker of the Texas House of Representatives, Ryan
Downton, counsel to the House Redistricting Committee, and Doug Davis, counsel to the Senate
Redistricting Committee, regarding the redistricting plans for the Texas House of
Representatives, Texas Senate, and the United States House of Representatives. Mr. Hanna and I
communicated with these individuals as well as other legislators and their staffs with the full
expectation that all of our communications in these matters would remain confidential and be
protected by the attorney-client privilege, legislative privilege, statutory privileges and work
product protections.

8. I have reviewed the documents on Plaintiff’s privilege log produced in this case
on December 23, 2011 that reflect communications between members of the Legislature and the
Texas Legislative Council. All of these communications are protected by the attorney-client
privilege, work product privilege, legislative privilege, and any applicable statutory privileges.
These communications were intended to be confidential between the parties involved and were
made for the purpose or giving or receiving legal advice regarding issues that arose during the
redistricting process.

9. Additionally, several of these documents are protected by the work-product
protections. These documents consist of memoranda containing legal analyses of the proposed
redistricting plans that were conducted at the request of legislative staff and contain material
prepared, mental impressions, opinion, conclusions, strategy, and analyses developed in
anticipation of possible legal disputes related to the proposed redistricting plans. I am not awarc
of any circumstances indicating that the attorney-client privilege and/or attorney work product

has been waived with respect to these documents. In fact, the Texas Legislative Council has
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made every effort to discharge its statutory and other legal obligations to protect and preserve the
applicable privileges with respect to these documents.

10.  Additionally, statistical reports and other redistricting materials provided by the
Texas Legislative Council’s redistricting staff to legislators for which the legislative privilege
and statutory privilege is asserted (in addition to the attorney-client and work product privileges)
cannot be described simply as routine business or administrative records. They consist of critical
data provided at critical times to assist members in analyzing proposed redistricting plans,
including those a legislator is working on or considering privately in the legislator’s own office.
The Texas Legislative Council provides the hardware, software, data, training, support, and
statistical reports used by each legislator and relevant legislative committee to develop or
analyze redistricting plans. The statistical reports include information at the heart of a
legislator’s core legislative functions within the privacy of the legislator’s office. Denying the
privilege to these materials would severely and permanently impair the legislative process in
Texas.

11.  The Texas Legislative Council is not authorized to waive a privilege or statutory
confidentiality claim attached to any communications. The privilege or confidentiality claim lies
with the legislative office or client involved. As a result, a confidential or privileged
communication between the Texas Legislative Council and members of the Legislature or their
staff should not be disclosed or produced to another party without notifying the legislative office
or legislative client to which the item applies that it may be necessary to disclose or produce the
item and either obtaining a waiver of the confidentiality claim or privilege or providing the

legislative office or client a reasonable opportunity to object to its disclosure or production.
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12.  All of the facts and information contained within this declaration are within my
personal knowledge and are true and correct.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.

Executed on this the 28" day of December, 2011.

o S AN

JERFREY ARCHER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,

V. Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, [Three-Judge Panel]
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General

of the United States,

Defendants,
WENDY DAVIS, et al.,

Defendant-Intervenors.
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PLAINTIFFS’ BRIEF REGARDING THE APPLICABILITY OF THE
ATTORNEY-CLIENT PRIVILEGE, WORK PRODUCT PRIVILEGE, LEGISLATIVE
PRIVILEGE, AND STATUTORY PRIVILEGE

EXHIBIT E
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SHANNON PEREZ; HAROLD
DUTTON, JR.; GREGORY TAMEZ;
SERGIO SALINAS; CARMEN
RODRIGUEZ; RUDOLFO ORTIZ;
NANCY HALL and DOROTHY DEBOSE

Plaintiffs
~and-

EDDIE BERNICE JOHNSON, SHEILA
JACKSON-LEE, and ALEXANDER
GREEN, MEMBERS OF THE UNITED
STATES CONGRESS

-and-

TEXAS LEGISLATIVE BLACK
CAUCUS, TEXAS HOUSE OF
REPRESENTATIVES

-and-

TEXAS STATE CONFERENCE OF
NAACP BRANCHES; HOWARD
JEFFERSON, JUANITA WALLACE and
REV. BILL LAWSON

Plaintiff-Intervenors
V.

STATE OF TEXAS; RICK PERRY,

in his official capacity as Governor of the
State of Texas; DAVID DEWHURST,

in his official capacity as Lieutenant
Governor of the State of Texas; JOE
STRAUS, in his official capacity as Speaker
of the Texas House of Representatives;
HOPE ANDRADE, in her official

capacity as Secretary of State of the

State of Texas

Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FILED

TRICT COURT
ICT OF TEXAS

DEPUTY CLERK

CIVIL ACTION NO.
11-CA-360-OLG-JES-XR
[Lead case]
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MEXICAN AMERICAN LEGISLATIVE
CAUCUS, TEXAS HOUSE OF
REPRESENTATIVES (MALC)

Plaintiffs
-and-

THE HONORABLE HENRY CUELLAR,
Member of Congress, CD 28; THE TEXAS
DEMOCRATIC PARTY and BOYD
RICHIE, in his official capacity as Chair of
the Texas Democratic Party; and LEAGUE
OF UNITED LATIN AMERICAN
CITIZENS (LULAC) and its individually
named members

Plaintiff-Intervenors
CIVIL ACTION NO.

SA-11-CA-361-OLG-JES-XR
[Consolidated case]

V.

STATE OF TEXAS; RICK PERRY,

in his official capacity as Governor of the
State of Texas; DAVID DEWHURST,

in his official capacity as Lieutenant
Governor of the State of Texas; JOE
STRAUS, in his official capacity as Speaker
of the Texas House of Representatives;
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Defendants

TEXAS LATINO REDISTRICTING
TASK FORCE, JOEY CARDENAS,
ALEX JIMENEZ, EMELDA
MENENDEZ, TOMACITA OLIVARES,
JOSE OLIVARES, ALEJANDRO ORTIZ,
AND REBECCA ORTIZ

CIVIL ACTION NO.
SA-11-CA-490-OLG-JES-XR

[Consolidated case]

Plaintiffs
v.

RICK PERRY, in his official capacity
as Governor of the State of Texas
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Defendants
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MARGARITA V. QUESADA; ROMEO
MUNOZ; MARC VEASEY; JANE
HAMILTON; LYMAN KING:; and
JOHN JENKINS

CIVIL ACTION NO.
SA-11-CA-592-OLG-JES-XR
[Consolidated case]

Plaintiffs
V.

RICK PERRY, in his official capacity
as Governor of the State of Texas; and
HOPE ANDRADE, in her official
capacity as Secretary of State for the

~ State of Texas
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Defendants

JOHN T. MORRIS

Plaintiff
V. CIVIL ACTION NO.
SA-11-CA-615-OLG-JES-XR
STATE OF TEXAS; RICK PERRY, in his [Consolidated case]
official capacity as Governor of the State
of Texas; DAVID DEWHURST, in his
official capacity as Lieutenant Governor of
the State of Texas; JOE STRAUS, in his
official capacity as Speaker of the Texas
House of Representatives; and HOPE
ANDRADE, in her official capacity as

Secretary of State of the State of Texas
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Defendants

EDDIE RODRIGUEZ, MILTON GERARD
WASHINGTON, BRUCE ELFANT,

ALEX SERNA, SANDRA SERNA,

BETTY F. LOPEZ, DAVID GONZALEZ,
BEATRICE SALOMA, LIONOR SOROLA-
POHLMAN; ELIZA ALVARADO;
JUANITA VALDEZ-COX; JOSEY
MARTINEZ; NINA JO BAKER; TRAVIS
COUNTY and CITY OF AUSTIN
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Plaintiffs
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CIVIL ACTION NO.
SA-11-CA-635-OLG-JES-XR
[Consolidated case]

RICK PERRY, in his official capacity
as Governor of the State of Texas;
DAVID DEWHURST, in his

official capacity as Lieutenant Governor
of the State of Texas; JOE STRAUS,

in his official capacity as Speaker of

the Texas House of Representatives;
HOPE ANDRADE, in her official
capacity as Secretary of State of the
State of Texas; STATE OF TEXAS;
BOYD RICHIE, in his official capacity
as Chair of the Texas Democratic Party;
and STEVE MUNISTERYI, in his official
capacity as Chair of the Republican
Party of Texas
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Defendants
ORDER

Pending before the Court is Defendants’ Motion for Protective Order (Dkt. # 62). The Texas
Democratic Party (TDP) and Boyd Richie filed a response (Dkt. # 74). The Texas Latino
Redistricting Task Force (LULAC) and its individuals members also filed a response (Dkt. # 88).
The NAACP Plaintiff-Intervenors filed a response as well (Dkt. # 87).

In their motion, Defendants seek a protective order to “preserve the legislative privilege of
witnesses called to testify in this case.” (Dkt. # 62, p. 2). Defendants assert that their witnesses will
likely face questioning on issues that are integral to the legislative process and that answering such
questions will “invade the witnesses’ legislative privilege.” (Dkt. # 62, p. 2).

The TDP and Mr. Richie contend that a protective order is unwarranted. They claim that
Defendants intend to use the privilege as both a sword and a shield and the privilege, if applicable,
is qualified and may be waived. The LULAC Plaintiffs contend that the privilege does not apply or,
alternatively, that it should be narrowly construed. The NAACP Plaintiffs contend that a blanket
protective order would clearly be inappropriate, and if the Court makes any ruling, it should be based

on the question being posed to each particular witness.
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The Court understands that depositions will begin tomorrow; thus, it has reviewed the motion,
response and applicable law in advance thereof. After such review, it clearly appears that any sort
of blanket protective order that would insulate witnesses from testifying would be inappropriate. As
an evidentiary and testimonial privilege, the legislative privilege is limited and qualified. In re Grand
Jury, 821 F.2d 946, 957-58 (3™ Cir. 1987). The privilege may obviously be asserted by legislators
and congressmen, who have a function and role in the legislative process. The privilege may also
apply to staffers, aides or employees, with certain limitations. Gravel v. United States, 408 U.S. 606,
621-22, 92 S.Ct. 2614 (1972). However, the privilege does not apply to every person who may be
deposed in this case, nor does it apply to every question that may be asked during deposition. The
privilege is personal to each person who may be entitled to invoke it, and that person may choose to
waive the privilege. Even if the deponent is entitled to invoke the privilege, the application of the
privilege depends on the question being posed. Even if the privilege is asserted, it may be waived
and/or the Court may find that it should not be enforced based on the information being sought and/or
other circumstances that may not be readily apparent, such as whether the evidence is available from
other sources.

For these reasons, the Court finds that the assertion of the privilege is premature.! The Court
cannot provide blanket protection to every person who may choose to assert the privilege during the
discovery process. Instead, the parties should proceed with depositions and the deponents must
appear and testify even if it appears likely that the privilege may be invoked in response to certain
questions. The deponents may invoke the privilege in response to particular questions, but the

deponent must then answer the question subject to the privilege. Those portions of the deposition

'Florida Association of Rehabilitation Facilities, Inc. v. State of Florida, 164 F.R.D. 257, 260 (N.D.

Fla. 1995)(question as to whether privilege applied was not ripe when witnesses had not appeared and
asserted privilege in the context of specific questions).
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transcript may then be sealed and submitted to the Court for in camera review, along with a motion
to compel, if the party taking the deposiﬁon wishes to use the testimony in these proceedings. In
other words, the testimony will not be disclosed or used unless the Court finds that the privilege does
not apply, has been waived and/or should not be enforced.

It is therefore ORDERED that Defendants’ Motion for Protective Order (Dkt. # 62) is

DENIED without prejudice.
ORLANDO L. GARCIA
UNITED STATES DISTRICT JUDGE
And on behalf of:
Jerry E. Smith Xavier Rodriguez
United States Circuit Judge -and- United States District Judge

U.S. Court of Appeals, Fifth Circuit Western District of Texas



