
 
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA  

 
STATE OF TEXAS,  
 
                                  Plaintiff,  
                          v.  
 
 
 
UNITED STATES OF AMERICA and ERIC H. 
HOLDER, JR., in his official capacity as Attorney 
General of the United States,  
 
                                    Defendants.  
 
WENDY DAVIS et al.,  
 
                                    Defendant-Intervenors,  
 
MEXICAN AMERICAN LEGISLATIVE CAUCUS,  
 
                                    Defendant-Intervenor,  
 
GREG GONZALES et al.,  
   
                                    Defendant-Intervenors,  
 
TEXAS LEGISLATIVE BLACK CAUCUS,  
 
                                    Defendant-Intervenor,  
 
TEXAS LATINO REDISTRICTING TASK FORCE,  
                                    
                                    Defendant-Intervenor,  
 
TEXAS STATE CONFERENCE OF NAACP 
BRANCHES et al.,  
 
                                    Defendant-Intervenors.  
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 Defendants the United States and Eric J. Holder, Jr., the Attorney General of the United 

States (collectively “United States”), hereby submit this reply to the Plaintiff’s brief regarding 

the assertion of various privileges, filed December 28, 2011 (docket no. 122) (“State’s Brief”). 

At issue are three categories of documents and information relevant to the State’s allegation that 

its redistricting plans for the House and Congress do not have a discriminatory purpose within 

the meaning of Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c. Under Section 5, Texas 

has the burden of proving the absence of a discriminatory purpose by a preponderance of the 

evidence.  

 Texas also has the burden of establishing the existence and applicability of the privileges 

it asserts. The State must conclusively prove each element of each privilege, and the evidence 

with which to do so is entirely within its control.  

 
I. Communications between Legislators and the Map-Drawers 
 
 A. Waiver 
 
 The State of Texas did not discuss its assertion of the attorney-client and attorney work-

product privileges as grounds for withholding documents responsive to the United States’ 

Request for Production No. 7, which targets emails and other documents exchanged between the 

three map-drawers and certain key members of the legislature during the redistricting process. 

Moreover, the State has waived the privilege, in any event, by putting the communications at 

issue. In the depositions of Ryan Downton and Gerardo Interiano, the State did not assert 

attorney –client privilege between legislators and the map drawers, in which numerous 

discussions with legislators are relayed. See Exhibits 1 and 2.1

                                                 
1 Downton Dep. at 108:3-114:10; 116:9-118:1; and 119:7 and 131:13; Interiano Dep. at 26:3-
31:6; 39:24 – 41:15; 155:19-161-23; 185:18-189:22; 205:22 – 210:16; and 213:11-216:6. 

  The State also did not assert 
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legislative privilege regarding these conversations. The Court should overrule the State’s 

objections. 

 B. No Legislative Privilege 

 The State’s opening brief asserts an absolute state legislative privilege.2

 Texas also confuses state legislative privilege with federal legislative privilege and gets 

United States v. Gillock, 445 U.S. 360 (1980), precisely backward. The Supreme Court in that 

case did not create an exception to existing law recognizing a state legislative privilege, as the 

State contends (State’s Brief, supra, at 7), but rather it refused to create an extension of the 

federal legislative privilege for state legislators. See id. at 366 (“Gillock urges that we construct 

  (State’s Brief, 

supra, at 7-11.)  This circuit recognizes no such privilege. Much of Texas’ brief also confuses 

legislative immunity with legislative privilege. "Generally, legislators' immunity from suit is 

referred to as 'legislative immunity,' and the evidentiary privilege accorded legislators is referred 

to as the 'legislative privilege'; however, the terms are also used interchangeably." Lindley v. Life 

Investors Ins. Co. of America, 2009 WL 2245565, *3 (N.D. Okla. 2009); Rodriguez v. Pataki, 

280 F. Supp. 2d 89, 95 (S.D.N.Y. 2003) (noting that legislative immunity and legislative 

privilege are different, yet often confused, concepts), aff’d 293 F. Supp. 2d 302 (S.D.N.Y. 2003). 

The overwhelming majority of cases cited by Texas discuss legislative immunity, which is 

irrelevant here because the legislators have not been sued for liability arising from their official 

acts. The State of Texas has brought this action. 

                                                 
2 Texas has not invoked the deliberative process privilege, which is distinct from the asserted 
state legislative privilege. The former "inhere[s] uniquely to the executive branch." Citizens for 
Responsibility and Ethics in Washington v. U.S. Dept. of Justice, 658 F. Supp. 2d 217, 231 n.8 
(D.D.C. 2009). Further, unlike the expansive and absolute state legislative privilege that Texas 
asserts, "[t]he deliberative process privilege is a qualified rather than absolute privilege." 
Dominion Cogen, D.C., Inc. v. District of Columbia, 878 F. Supp. 258, 268 (D.D.C. 1995). 
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an evidentiary privilege…”); see also id. at 374 (“[W]e discern no basis . . . for a judicially 

created limitation that handicaps the proof of the relevant facts.”). Indeed, the Court squarely 

addressed the question of whether the rationale of the federal legislative privilege should extend 

to state legislators, and the Court concluded that it should not. See id. at 368-73. The State’s 

reliance on cases addressing the federal legislative privilege is thus misplaced. 

 In determining whether to construct a new evidentiary privilege never before recognized 

in the D.C. Circuit, this Court should let Gillock be its guide. The Supreme Court in that case 

found that the impact on the legislative process of requiring state legislators to testify about their 

legislative acts would be “minimal” and that the benefit of a privilege would be “only 

speculative.” Id. at 373. The Court weighed that benefit against “the legitimate interest of the 

Federal Government in enforcing its criminal statutes.”  Id. Texas here has identified no greater 

burden on its legislative process than was alleged in Gillock, and the federal government’s 

interest in enforcing the Voting Rights Act is indisputably weighty. See, e.g., United States v. 

Irvin, 127 F.R.D. 169, 174 (C.D. Cal. 1989) (“The federal interest in the present case is 

compelling. The Voting Rights Act forbids local practices that abridge the fundamental right to 

vote. This Act requires vigorous and searching federal enforcement.”). That interest is 

particularly strong with regard to Section 5 of the Voting Rights Act, where the State has the 

burden of proof and has the bulk of the relevant information within its control.  

 Because Texas has failed to establish that emails exchanged between legislators and the 

three map-drawers are protected by any privilege, the Court should order the State to produce all 

responsive documents in its possession without delay.3

                                                 
3 The State has not yet identified any responsive documents in its privilege log. 

  Specifically, the Court should order the 

State to search its email system and file servers for all responsive documents exchanged between 
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the relevant individuals within the requested time period using a reasonable set of key search 

terms. See Utahamerican Energy Inc. v. Mine Health & Safety Admin., 725 F. Supp. 2d 78, 83-

84 (D.D.C. 2010).   

II. Communications between the Texas Legislature and the Texas Legislative Council 

 A. Waiver 
 

Gerardo Interiano has waived any privilege that might exist with respect to his 

communications with David Hanna and the Texas Legislative Council. Texas notes in its initial 

brief that the United States asked Mr. Interiano about advice he received regarding specific 

districts. (State’s Brief, supra, at 1.) Texas fails to point out, however, that Mr. Interiano had 

previously testified about the legal advice provided by Mr. Hanna and other attorneys regarding 

coalition districts and how to determine retrogression. See Exhibit 2 (Interiano Dep. at 248:3- 

250:11). Although Mr. Interiano disclosed the information to show that his approach to coalition 

districts and retrogression had been consistent with the advice he had received, the United States 

sought to test that contention by finding out information about specific districts. At that point, the 

attorneys for the State objected and instructed Mr. Interiano not to answer questions about 

specific districts. The State listed Mr. Interiano as a live witness for trial. 

 It is well-settled that a “party may not claim privilege over material that they place at 

issue in litigation.” The Navajo Nation v. Peabody Holding Co., 255 F.R.D. 37, 44 (D.D.C. 

2009) (citing Estate of Cornwell v. AFL-CIO, 197 F.R.D. 3, 4 (D.D.C. 2000)). Texas is using Mr. 

Interiano’s statements to show a lack of purpose, but it will not allow the United States to test 

those claims by delving into the specifics.  

Moreover, Mr. Interiano’s explanation operated as a subject matter waiver under Rule 

502(a) of the Federal Rules of Evidence. The rule was designed to prevent a party from 
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disclosing certain privileged information to help its case, but refusing to allow discovery into the 

portion of the privileged material that may harm its case. Rule 502(a) provides that a waiver 

resulting from a disclosure of protected information in a federal proceeding extends to 

undisclosed protected material “only if: (1) the waiver is intentional; (2) the disclosed and 

undisclosed communications or information concern the same subject matter; and (3) they ought 

in fairness to be considered together.” Fed. R. Evid. 502(a). In this case, the State’s disclosure 

was intentional to help its case regarding discriminatory intent; the disclosed and undisclosed 

material concern the same subject matter; and Mr. Interiano should not be allowed to testify 

about general application of the law and then refuse to answer questions about the specific 

application. See U.S. Airline Pilots Assoc. v. Pension Guaranty Corp., 274 F.R.D. 28 (D.D.C. 

2011) (disclosed report operated as waiver for related material).  

 Mr. Hanna is going to testify as a live witness at the trial, and he will be deposed on 

January 4. In light of Mr. Interiano’s voluntary disclosure of Mr. Hanna’s advice, the United 

States should be able to question him about it in detail, and documents on the same subject 

matter should be disclosed. Moreover, if Mr. Hanna is going to testify about discriminatory 

intent, as the State has suggested, the United States must be allowed to delve into the advice that 

he provided.  

 B. Attorney-Client Privilege 

 Texas hasn’t established that there is a broad attorney-client relationship between the 

Texas Legislative Council, every member of the legislature, and every legislative employee. 

Texas focuses its discussion of the attorney-client privilege on two attorneys, David Hanna and 

Jeffrey Archer, who work for the Texas Legislative Council. (State’s Brief, supra, at 2-6.)  All of 

the responsive documents listed on pages 1 to 18 of the State’s privilege log involve one or both 
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of them. (State’s Brief, supra,  at Exhibit C.)  But the Texas Legislative Council is much bigger 

than two attorneys. It is a large state government agency with four divisions: document 

production, information systems, legal, and research.4  The research division houses the 

redistricting section,5

 C. Work Product 

 which counts many non-lawyers among its key staff, including Clare Dyer, 

Charles Eckstein, Charles McCarty, and Sam Davenport. See Exhibit 3 (Archer Dep. at 19-20). 

Texas hasn’t established that the Court should construe the “attorney” for purposes of the 

attorney-client privilege broadly to include the non-legal divisions and staff of the TLC or the 

TLC as a whole.  

 Texas suggests in its brief that three legal memoranda prepared by Hanna in April 2011 

are protected by the work-product doctrine because the first redistricting lawsuit was filed in 

February 2011. (State’s Brief, supra,  at 6.)  That case challenged the State’s former districts and 

sought to require the Census Bureau to adjust the census figures used in redistricting to account 

for undocumented immigrants. See Exhibit 4. There is no indication that Hanna’s memoranda 

had anything to do with that litigation. Except for the State’s history of litigation from 

redistrictings gone by, there would have been no reason in early April to anticipate that the 

State’s plans would be subject to litigation again. Those plans had not yet been drawn. 

 D. Texas Government Code § 323.017 

  Texas describes the confidentiality afforded by Texas Government Code § 323.017 as a 

“statutory privilege.”  (State’s Brief, supra,  at 13.)  For the reasons discussed in the United 

States’ opening brief, a state statutory privilege does not translate into a federal common law 

privilege. But Texas Government Code § 323.017 is not even a statutory privilege. It is an 

                                                 
4 See http://www.tlc.state.tx.us/divisions.htm (last visited Dec. 30, 2011). 
5 See http://www.tlc.state.tx.us/research.htm (last visited Dec. 30, 2011). 

Case 1:11-cv-01303-RMC-TBG-BAH   Document 125    Filed 12/30/11   Page 7 of 12



8 
 

exception from the State’s open records acts. 

 Texas Government Code § 552.021 gives the public a right of access to public 

information. Confidential information, however, is exempt. Tex. Gov’t Code Ann. § 552.101. 

Texas Government Code § 323.017 provides confidentiality for certain communications between 

the legislature and the TLC and so creates an exception from ordinary disclosure of public 

information. But Texas law is very clear that “[e]xceptions from disclosure under this chapter do 

not create new privileges from discovery.” Tex. Gov’t Code Ann. § 552.005. There is thus no 

basis for creating any new federal privilege based on a state statute that doesn’t even create a 

state privilege. 

III.  Summaries of Racially Polarized Voting Analyses 

 Request for Production No. 3 seeks “[a]ll documents prepared by the Office of the 

Attorney General summarizing any racially polarized voting report, all documents transmitting 

such summaries, and all documents listing recipients of such summaries.”  See United States’ 

initial brief, Exhibit 1. Texas doesn’t discuss the summaries in its opening brief, but it lists some 

responsive documents in its privilege log. (State’s Brief, supra, at Exhibit C.)  Pages 26 to 32 of 

the log list the disputed summaries. Texas invokes only the attorney work-product doctrine as its 

basis for withholding those. Pages 18 to 25 list some, but not all, transmittal emails. Texas 

invokes the attorney-client privilege and the attorney work-product doctrine as its basis for 

withholding those. Texas doesn’t identify any documents listing the recipients of the summaries. 

Also missing from the log are transmittal emails from the Office of the Attorney General to 

recipients within the legislature. See  Exhibit 2  (Interiano Dep. at 67-68 (testimony of Gerardo 

Interiano that he received the summaries from the OAG)).  

 Texas has waived the work-product privilege with respect to the summaries themselves – 
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including the summaries contained in attachments to transmittal emails -- by voluntarily 

disclosing the RPVA reports that the summaries summarize. Texas has also disclosed at least one 

actual summary, a copy of which is attached hereto as Exhibit 5. Those disclosures waived any 

protection for documents “relating to the same subject matter,” which the summaries plainly are. 

Elkins v. District of Columbia, 250 F.R.D. 20, 26 (D.D.C. 2008) (Collyer, J.).  

 Documents listing the recipients of summaries are not protected by either privilege. 

Responsive documents might include, for example, the header portion of a transmittal email, 

which would identify the summary and its recipients. No attorney-client privilege attaches to the 

identity of the recipients because those recipients are not confidential facts conveyed by the 

client to the attorney. Cf. United States v. Legal Serv’s for New York City, 100 F. Supp. 2d 42, 

44-45 (D.D.C. 2000) (client identities are not generally protected by the federal attorney-client 

privilege), aff'd, 249 F.3d 1077 (D.C. Cir. 2001). The work-product doctrine doesn’t apply 

because the header portion of an email does not reflect attorney work-product.   

 The work product privilege, moreover, is qualified and not absolute.  It can be overcome 

by a showing of need or where withholding the documents “would undermine the discovery 

process and deprive the Court of important evidence.”  Elkins, 250 F.R.D. at 26. The United 

States has no other way to discover the identities of those in the legislature who received the 

summaries and who therefore knew ahead of time that the redistricting plans at issue in this case 

would likely decrease minority electoral effectiveness.  Knowledge of those consequences is 

highly relevant to the question of legislative purpose which lies at the heart of this case. See 

Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256, 279 n.25 (1979) (“a strong inference that the 

adverse effects were desired can reasonably be drawn” from the foreseeability of a law’s 

impact).  
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Date:  December 30, 2011 
     
RONALD C. MACHEN, JR.    THOMAS E. PEREZ 
United States Attorney    Assistant Attorney General 
District of Columbia     Civil Rights Division 
 
       /s/ Bryan L. Sells   
       T. CHRISTIAN HERREN, JR. 
       TIMOTHY F. MELLETT 
       BRYAN L. SELLS 
       JAYE ALLISON SITTON 
       OLIMPIA E. MICHEL 
       T. RUSSELL NOBILE 
       DANIEL J. FREEMAN 
       MICHELLE A. MCLEOD 
       Attorneys 
       Voting Section 
       Civil Rights Division 
       U.S. Department of Justice 
       950 Pennsylvania Avenue, N.W. 
       Washington, D.C. 20530 
       Telephone: (202) 353-0099 
       Facsimile: (202) 307-3961
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CERTIFICATE OF SERVICE OF DISCOVERY 
 

I hereby certify that on December 30, 2011, I served a true and correct copy of the 
foregoing via the Court’s ECF system on the following counsel of record: 
 
David John Schenck 
Office of the Attorney General 
david.schenck@oag.state.tx.us 
 
Counsel for Plaintiff  
 
Marc A. Posner 
Lawyers’ Committee for Civil Rights 
mposner@lawyerscommittee.org 
 
Jose Garza 
Law Office of Jose Garza 
garzpalm@aol.com 
 
Joaquin Avila 
avilaj@seattleu.edu 
 
Counsel for Mexican American Legislative 
Caucus  
 
John Kent Tanner 
john.k.tanner@gmail.com 
 
Counsel for Texas Legislative Black Caucus 
 
Joseph Gerald Hebert 
jghebert@comcast.net 
 
Counsel for Davis Intervenors 

Robert Stephen Notzon 
robert@notzonlaw.com 
 
Gary L. Bledsoe 
Law Office of Gary L. Bledsoe &  

Associates 
garybledsoe@sbcglobal.net 
 
Allison Jean Riggs 
Southern Coalition for Social Justice 
allison@southerncoalition.org 
 
Counsel for Texas State Conference of 
NAACP Braches 
 
John M. Devaney 
Marc Erik Elias 
Perkins Coie LLP 
jdevaney@perkinscoie.com 
melias@perkinscoie.com 
 
Kevin J. Hamilton 
Perkins Coie 
khamilton@perkinscoie.com 
 
Renea Hicks 
Law Offices of Max Renea Hicks 
rhicks@renea-hicks.com 
 
Counsel for Gonzalez Intervenors 
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Nina Perales 
Marisa Bono 
Rebecca McNeill Couto 
Mexican American Legal Defense &  
     Educational Fund 
nperales@maldef.org 
mbono@maldef.org 
rcouto@maldef.org 
 
 
Karen M. Soares 
Jorge Martin Castillo 
Fried, Frank, Harris, Shriver & Jacobson  

LLP 
karen.soares@friedfrank.com 
jorge.castillo@friedfrank.com 
 
Counsel for Texas Latino Redistricting Task 
Force  

Ray Velarde 
velardelaw2005@yahoo.com 
 
Counsel for League of United Latin 
American Citizens 
 

 
 
       /s/ Bryan Sells   
       Bryan L. Sells 

Voting Section, Civil Rights Division 
       U.S. Department of Justice 
       950 Pennsylvania Avenue, N.W.  
       Washington, D.C. 20530 
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             IN THE UNITED STATES DISTRICT COURT.
               FOR THE DISTRICT OF COLUMBIA

                                 )
  STATE OF TEXAS,                )
    Plaintiff,                   )
                                 )
  vs.                            )
                                 )    CIVIL CASE NO.
  UNITED STATES OF AMERICA AND   )    1:11-CV-13-3
  ERIC H. HOLDER, JR., IN HIS    )    (RMC-TBG-BAH)
  OFFICIAL CAPACITY AS ATTORNEY  )
  GENERAL OF THE UNITED STATES,  )
    Defendants, and              )
                                 )
  WENDY DAVIS et al.,            )
    Defendant-Intervenors.       )

 *************************************************
                    ORAL DEPOSITION OF
                       RYAN DOWNTON
                     October 20, 2011
    **************************************************

         ORAL DEPOSITION OF RYAN DOWNTON, produced as a
    witness at the instance of the Defendants and duly

 sworn, was taken in the above-styled and numbered cause

   on the 20th day of October, 2011, from 9:34 a.m. to

   2:41 p.m, before Janalyn Reeves, Certified Shorthand

   Reporter, in and for the State of Texas, reported by

    computerized stenotype machine, at the offices of

  Attorney General of Texas, Price Daniels Building, 209

  West 14th St., Austin, Texas, pursuant to the Federal

  Rules of Civil Procedure and the provisions stated on

              the record or attached hereto.

Ryan Downton October 20, 2011

 

Toll Free: 800.880.2546
Facsimile: 512.328.8139

Suite 220
3101 Bee Caves Road

Austin, TX 78746
www.esquiresolutions.com
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1     Q.  And what percentage deviation is that?

2     A.  5.00.

3     Q.  Do you remember why you drew District 103 with

4  that deviation?

5     A.  I worked with Representative Anchia in that

6  district; he represents it.  And I was trying to include

7  areas that he thought were appropriate to have in that

8  district.

9     Q.  And what areas were those?

10     A.  The far northern end of the district.  In the

11  lower part of the district, he and Representative Alonzo

12  had talked about several neighborhoods and had agreed to

13  trade, but I think to some extent part of the area on

14  the western side of the district.

15     Q.  Is that the incursion into District 105?

16     A.  Yeah.  I don't know that he specifically

17  requested all of that, but he was interested in making

18  sure that he could keep his district as Hispanic as

19  possible.

20     Q.  Was there any concern that District 103 would not

21  continue to elect Representative Alonzo if it did not

22  include that incursion?

23     A.  103 is and Anchia.

24     Q.  Excuse me.  Anchia.  My apologies.

25     A.  I don't remember that specific concern being

Ryan Downton October 20, 2011

 

Toll Free: 800.880.2546
Facsimile: 512.328.8139

Suite 220
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www.esquiresolutions.com
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1  expressed.

2     Q.  And is it your testimony that in order to

3  maximize -- strike that.  Is it your testimony that in

4  order to maintain the Hispanic population in district

5  103 it was also necessary to have a 5 percent deviation

6  in that district?

7     A.  Was it necessary?  No.  There are other ways you

8  could have done it, but that was a policy decision.

9     Q.  Was that your decision or was that the

10  representative's decision?

11     A.  Some combination.  He was happy with this

12  district.  We talked about it.  He actually signed off

13  on this district.  Out of the Democrats, Representative

14  Anchia and Representative Johnson signed off on their

15  map.  I believe the other Democrats were unhappy with

16  their district to some extent.

17     Q.  Was there any concern about minimizing the number

18  of Hispanics in District 105 and making sure that they

19  were in District 103?

20     A.  No.  105 was not a Hispanic majority district.

21  My recollection it is not even close to it.  I don't

22  have the HCVAP of 105 in front of me, but my

23  recollection is it was below 30 percent.

24     Q.  So as long as District 105 was not anywhere close

25  to 50 percent, it was fine to maximize things in 103?

Ryan Downton October 20, 2011

 

Toll Free: 800.880.2546
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1     A.  Well, we had the two Hispanic -- 103 and 104 were

2  the districts in Dallas that had sizeable Hispanic

3  populations.  103 was not a majority district and you

4  couldn't make it a majority district.  104 was a

5  majority district.  We wanted to make sure we kept it a

6  majority district.

7         But, because we recognize that other people have

8  different views on what a protected district is, we

9  wanted to make sure that we didn't drop the Hispanic

10  population of 103.  I don't think those concerns applied

11  to any districts in Dallas with regard to Hispanics

12  except for 103 and 104.

13     Q.  When you were drawing District 104, did you ever

14  try and draw it without the portion to the west of

15  District 105 along the border of Tarrant County?

16     A.  Yes.

17     Q.  And were you -- strike that.  And rather than

18  having you go through all the districts in Dallas

19  County, if I were to represent to you that there is an

20  approximately 9 percent deviation across the county,

21  would you accept that representation?

22     A.  Sure.

23     Q.  And why was there a 9 percent deviation within

24  the county?

25     A.  Well, I think you said 103 was the largest.

Ryan Downton October 20, 2011
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1  Which one was the smallest?

2     Q.  I believe it was District 100?

3     A.  So 100 and 103 are both represented by minority

4  Democrats.  Both of them were happy with and signed off

5  on those districts.  Since we were trying to have a

6  member-driven process and we had members happy with

7  this, we accepted it.  We particularly -- we knew that

8  not many Democrats were inclined to vote for the map as

9  a whole but we still wanted to work with them with their

10  individual districts when possible, so these were two

11  minority Democrats who were happy with their districts.

12  That's the sizes that they agreed on.

13     Q.  Okay.  Moving over to Tarrant County, when was

14  the determination made to substantially redraw District

15  93?

16              MS. JORDAN:  Object to the form of the

17  question.

18     A.  Well, I don't know.  That was made by the Tarrant

19  County delegation.

20     Q.  (BY MR. FREEMAN)  Were you involved in the

21  drawing of District 93?

22     A.  Yes.

23     Q.  What was your involvement?

24     A.  Tarrant County delegation had looked at several

25  different maps.  They had been unable to all come to an

Ryan Downton October 20, 2011
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1  agreement.  Chairman Geren was the point person on that.

2  He asked me if I had any other thoughts other than what

3  they had given me of how to draw the districts.

4         So I looked at their maps and thought the

5  configuration that we ended up using would be acceptable

6  based on my knowledge of the members desires.  So I

7  presented it to him.  He took it to the delegation, and

8  they all agreed on it.

9     Q.  Were you involved in any change from the location

10  of District 93 from its position in the benchmark to its

11  position in the proposed plan?

12     A.  In the way I just explained, yeah.

13     Q.  But in terms of decision to move it

14  substantially?

15     A.  It wasn't decision to move it substantially.  It

16  was we are going to have a new district in Tarrant

17  County.  We've got ten members that are there.  We want

18  to make all ten members happy and create a new district.

19  How can we to that?  It was never we're going to move

20  93.  How do we move it?  It was how do we make ten

21  members happy.

22     Q.  Okay.  Did you ever have any conversations with

23  the representative from District 93 concerning her

24  current district under the benchmark?

25     A.  I don't think so.  Chairman Geren was handling
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1  things within Tarrant county.  I just dealt with him to

2  the best of my recollection.

3     Q.  Was District 90, is it your -- to your

4  understanding, was District 90 electing the preferred

5  candidate of majority of the Hispanic community in the

6  benchmark?

7     A.  Yes.

8     Q.  And was District 90 under 50 percent SSVR in the

9  benchmark?

10     A.  Yes.

11     Q.  With regard to the population deviation within

12  Tarrant County, is it your testimony that those were the

13  districts that you received from the county delegation

14  and you weren't involved in spreading that out, or --

15  sorry let me just strike that and start over.

16         Are you aware of the size of the overall

17  population deviation within Tarrant County?

18     A.  It looks to me like they're all underpopulated

19  except for District 97 and 99, which are both slightly

20  overpopulated.

21     Q.  And what is the most underpopulated district in

22  Tarrant County?

23     A.  Looks like it's District 90.

24     Q.  And does District 90 border on District 99 and

25  97?
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1     A.  Yes.

2     Q.  And why did the most underpopulated district in

3  the county border on two overpopulated districts?

4     A.  Two reasons.  First is member request.  Second is

5  MALDEF's request that District 90 be over 50 percent

6  SSVR.

7     Q.  And, specifically, would have -- would keeping

8  the Lake Como neighborhood whole have resolved some of

9  that population deviation?

10     A.  We kept the Lake Como neighborhood whole.  It's

11  all in 99.

12     Q.  Okay.

13     A.  And originally, yes.  We had it in 90 and that

14  would have raised the population of 90 but it also

15  decreased the Hispanic composition of 90.

16     Q.  Okay.  You previously testified, moving to

17  Hidalgo County, that MALDEF had testified that there

18  were no legal problems in Hidalgo County.  When did they

19  make that statement?

20     A.  That was at the Texas House Committee on

21  Redistricting hearing on the proposed state map.  We had

22  two hearings after the map was publicly released on a

23  Friday and a Sunday.  I believe they testified on

24  Friday.  It could have been Sunday, but I think it was

25  Friday.
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1  as far as likely votes as to how you want to do it.

2     Q.  What do you mean by "likely votes"?

3     A.  People that are going to vote for the map or

4  seriously consider voting for the map.  The way this is

5  drawn, I believe Representative Lozano voted for the

6  map.  Representative Guillen may have as well.  They at

7  least both seriously considered voting for the map and

8  certainly supported their Districts 31 and 43 as drawn.

9     Q.  Were you aware of any requests to combine the

10  surplus populations of Cameron County and Hidalgo

11  County?

12     A.  I know that that was in at least one and, I

13  believe, several of the other maps that were submitted,

14  but that was not the request of Representative Guillen

15  or Representative Lozano, both of which are Hispanic

16  Democratic members of the house.

17     Q.  Is it the case that Representative Guillen and

18  Representative Lozano no both reside outside of Cameron

19  and Hidalgo County?

20     A.  That is correct.

21     Q.  So in terms of drawing a consensus map of Cameron

22  and Hidalgo County, they would not be a part of that

23  conversation.

24     A.  No, that's not correct.  Representative Lozano

25  represented part of Cameron County under the baseline
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1  map.

2     Q.  Okay.  But Representative Guillen does not?

3     A.  I think that's correct.  I'm not positive.

4     Q.  Who else was involved in the conversation

5  concerning that policy decision?

6     A.  Who else was involved?  Besides me?

7     Q.  Uh-huh.

8     A.  There wasn't a -- when I said there was a

9  conversation, there was a conversation about different

10  ways you could draw that region.  As far as the ultimate

11  determination, it was taking the maps that had been

12  provided.  Representative Lozano gave us a map that he

13  signed off on.  Representative Guillen signed off on a

14  map.  Representative Pena signed off on a map.

15  Representatives Oliviera and Lucio I believe signed off

16  on their districts as well.  So the only people that --

17  the only currently-serving representatives that did not

18  agree with this map were Representatives Gonzales,

19  Munoz, and who I'm missing -- someone else in Hidalgo

20  County.

21     Q.  I believe Martinez?

22     A.  Yes.

23     Q.  But there was no other legal reason why it

24  couldn't have been done; correct?

25     A.  Legally I think it would have been perfectly
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1  permissible.

2     Q.  Okay.  Did you draw District 35, Representative

3  Aliseda's district?

4     A.  No.

5     Q.  Do you know when in the process Representative

6  Aliseda's district was placed in the map?

7     A.  I wasn't involved with drawing Representative

8  Aliseda's district.  As far as the map as a whole, my

9  guess is he provided several different configurations.

10  The chairman asked members to provide several different

11  configurations of their districts.  The one that

12  ultimately went in, I have no idea if it's his first

13  choice, second choice, third choice.  I believe he did

14  sign off on it.

15         As for the timing, as far as a compilation of the

16  whole map it's hard the say the timing of any particular

17  district going in if it wasn't a drop-in county, because

18  until you had an entire map, things could and did

19  change.

20     Q.  Do you know if he was happy with the final result

21  other than signing off on it?

22     A.  I never had any discussions with him about that

23  district at all.

24     Q.  Okay.  Are you aware of whether his district is

25  more Anglo than in the benchmark?
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1     A.  It may be.  I'm not sure.

2     Q.  Okay.  Did you draw the first draft of District

3  41?

4     A.  I don't think so.

5     Q.  Do you know who did?

6     A.  No.

7     Q.  What was your role in drawing District 41?

8     A.  After the -- I had an initial map of Hidalgo

9  County in substantially similar form to this map.  I met

10  with Representative Pena.  He wanted to talk about the

11  borders of the district.  We went around the district

12  and he told me which areas he that wanted to try to

13  include and other areas that he though were less

14  important to be in the district.

15     Q.  When you had that initial map, before you met

16  with Representative Pena, was that map made up of whole

17  precincts?

18     A.  I have no idea.

19     Q.  You previously testified this you had almost no

20  familiarity with Hidalgo County and that you relied on

21  input from the people that lived there.  With regard to

22  District 41, was that Representative Pena?

23     A.  Yes.

24     Q.  Did you rely on anyone else?

25     A.  That lived in Hidalgo County?  No.
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1     Q.  Why was there such as large deviation within that

2  county?

3     A.  Because we were trying to create one district

4  where it would be possible for a Republican to get

5  elected in Hidalgo County.

6     Q.  So is it your testimony that District 41 includes

7  as many Republicans as possible in -- that would be in

8  one district in Hidalgo County?

9     A.  No.  There are probably some Republicans outside

10  of District 41 that could have been included.  But from

11  working with Representative Pena, this was the district

12  as he wanted it drawn that he thought could best give a

13  Republican the best chance to be elected.

14     Q.  Okay.  Did you work on the Nueces County map?

15     A.  No.

16     Q.  But it's your testimony that it was a consensus

17  plan?

18     A.  Yes.

19     Q.  Are you aware of who worked on the map?

20     A.  I believe Representative Hunter, Representative

21  Scott and Representative Torres.

22     Q.  Do you remember who sent you the map?

23     A.  I think Gerardo Interiano.

24     Q.  Okay.  Do you recall if Representative Torres

25  signed off on his district?
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                    IN THE UNITED STATES DISTRICT COURT
                  FOR THE DISTRICT OF COLUMBIA
      
      STATE OF TEXAS,             )
                                  )  
           Plaintiff,             )
                                  )  
      vs.                         ) CIVIL CASE NO.  
                                  ) 5:11-CV-0360
      UNITED STATES OF AMERICA AND) (RMC-TBG-BAH)  
      ERIC H. HOLDER, JR., IN HIS )  
      OFFICIAL CAPACITY AS        ) 
      ATTORNEY GENERAL OF THE     )
      UNITED STATES, defendants,  )
      and                         )
                                  )
      WENDY DAVIS, et al.,        )
                                  )
           Defendant-Intervenors. )
      ____________________________)
                                        
             **************************************
                       ORAL DEPOSITION OF
                        GERARDO INTERIANO
                        OCTOBER 20, 2011
                            VOLUME 1
             **************************************
      
                THE ORAL DEPOSITION of GERARDO INTERIANO, 
      produced as a witness at the instance of the 
      Defendants, and duly sworn, was taken in the above 
      styled and numbered cause on Thursday, the 20th day 
      of October, 2011 from 9:07 a.m. to 4:35 p.m., before 
      PAMELA SUE PETERSON, Certified Shorthand Reporter in 
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1       and for the State of Texas, reported by stenographic 

2       and computer-aided transcription, at the offices of 

3       Attorney General of Texas, Price Daniels Building, 

4       209 West 14th Street, Austin, Texas 78701, pursuant 

5       to the Federal Rules of Civil Procedure and the 

6       provisions stated on the record or attached hereto.  
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1       they had, so if they just had questions about it I 

2       will help them.

3            Q.   Did you receive any instructions on how to 

4       go about drawing the map for the State House of 

5       Representatives?

6            A.   Yes.

7            Q.   Who gave you those instructions?

8            A.   They came from a variety of places, 

9       primarily the chairman.

10            Q.   "The chairman," you mean Chairman Solomons?

11            A.   Chairman Solomons.

12            Q.   When did you get the instructions?

13            A.   When he was named chairman.

14            Q.   When was that?

15            A.   I believe it was the beginning of February, 

16       I think.  That's when all the chairmanships came out.  

17       Either end of January, beginning of February, 

18       somewhere in there.

19            Q.   And did you receive any instructions from 

20       anyone else?

21            A.   Instructions as far as how to draw or 

22       instructions about -- like political instructions?  

23       Can you be more specific?

24            Q.   I think I can.  What I had in mind was 

25       instructions on how to go about fulfilling your role 
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1       as primary map drawer.  

2            A.   Then I think that I would change my answer 

3       in that -- if that's your question and say that 

4       legislative council is the one who taught me how to 

5       draw.  They had a class on Red Apple, and I attended 

6       that class, but I also was set up with one of their 

7       map drawers to go one-on-one and spent several hours 

8       with them learning how to use the software.

9            Q.   Who was that?

10            A.   I think it was Charles, but I don't 

11       remember his last name.

12            Q.   Okay.  Well, I wasn't really getting at 

13       your training on Red Apple, but while we are on the 

14       subject, did you go through the legislative council's 

15       redistricting one on one with a technician?

16            A.   Uh-huh.

17            Q.   Okay.  And then you had additional training 

18       on top of that with regards to Red Apple?

19            A.   Correct.

20            Q.   I think the instructions I had more in mind 

21       were the kinds of instructions that Chairman Solomons 

22       would have given as to hear's what I want you to do 

23       with the house map.  

24            A.   I think that there was essentially one very 

25       broad instruction, and that was, you know, you can 
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1       look at it in a variety of different ways, but it was 

2       essentially to pair the least number of incumbents 

3       regardless of party affiliation.

4            Q.   And that instruction came from Chairman 

5       Solomons.  

6            A.   Uh-huh.  And I guess the other way to say 

7       that is to give members, you know, to -- well, let me 

8       take a step back.  I would say the first instruction 

9       was to meet with the members, work with the members, 

10       find out what the members would like, and inherent in 

11       that is, you know, the fact that this a map where we 

12       we're going to try to -- it's a member driven map 

13       where the members are going to dictate what it looked 

14       like.  And again, regardless of party affiliation, I 

15       met with members of both parties on many occasions to 

16       understand what they'd like to see in their 

17       districts, to understand their wants, their don't 

18       wants, their needs, their -- you know, whatever they 

19       wanted.  My role at the very beginning was just 

20       getting to know the members and getting to know what 

21       they want.

22            Q.   Did Chairman Solomons give you any other 

23       instructions?

24            A.   I mean, through the process, yes, but at 

25       the very beginning, no.
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1            Q.   How about Speaker Straus, did he give you 

2       any instructions?

3            A.   Very few.  I mean, I would say that the 

4       instructions were -- I mean, anything that Chairman 

5       Solomons told me I would go to the speaker and tell 

6       the speaker, hey, here's what my conversations were 

7       with Chairman Solomons.  You know, the speaker let's 

8       his chairman control their committees.  So I would 

9       work with the chairman and tell the speaker, and the 

10       speaker would basically say, yeah, talk to the 

11       members.

12            Q.   Okay.  But did you get any other 

13       instructions from Speaker Straus?

14            A.   No, I mean not -- were there instructions 

15       throughout the process whenever there was, you know, 

16       Member X and Member Y both want one county, they 

17       can't agree do you want to get it.  I would sometimes 

18       go to the chairman and the speaker if it came down to 

19       that.  But as far as general principles, general 

20       instructions, no.  

21            Q.   When I asked you a moment ago about your 

22       instructions you mentioned political instructions, 

23       and I'm not sure what that is.  Can you -- 

24            A.   I think I was referring to what I just gave 

25       you.
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1            Q.   Can you explain to me what you mean by 

2       that?  I'm not sure I'm clear?

3            A.   That basically the incumbents and the role 

4       that the members were going to have in the process.  

5       To me that's part of the political process of 

6       redistricting.  

7            Q.   Were you given any partisan instructions?

8            A.   No.

9            Q.   Well, how did you go about drawing maps, 

10       the state house map?

11            A.   Can you be more specific?

12            Q.   What was your general process of doing 

13       that?  Did you draw every single district line?

14            A.   No.  No, no.  I mean, I would say that I 

15       started the process by just playing with the 

16       software, you know, learning the software.  Once 

17       Chairman Solomon was just named chairman, he told the 

18       members that they needed to work together and that 

19       they needed to submit proposals to the committee.  In 

20       many ways my role as map drawer was not to draw the 

21       maps, but it was to put the pieces together.  Members 

22       would submit what they -- you know, different options 

23       for districts.  In some cases members would only give 

24       one option, in some cases they would give us five 

25       options, and it was my responsibility to try to put 
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1       the pieces together as those started coming in.  And 

2       where there was conflict, to work with the members to 

3       figure out if there was a way that they could come to 

4       an agreement.  And if it couldn't come to an 

5       agreement, at that point I'd go to the chairman, and 

6       in some cases to the speaker.  

7            Q.   I think I just heard you say that the 

8       chairman wanted representatives to work together to 

9       draw maps?

10            A.   Yes.

11            Q.   Do you mean that he wanted the Republicans 

12       to work together and the Democrats to work 

13       separately?

14            A.   No.  He wanted everybody to work together.  

15       He wanted delegations to work together, and he -- you 

16       know, he wanted -- again the numbers to drive this 

17       process.  

18            Q.   Is that an instruction that was 

19       communicated to anyone other than you?

20            A.   It was on the house floor.  

21            Q.   And so if a delegation from a particular 

22       area or county did not work together, that would not 

23       be in keeping with the chairman's instructions, 

24       right?

25            A.   The chairman asked the members to work 
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1       County.

2            Q.   Okay.  And so if Representative Woolly said 

3       that it was you would disagree with her?

4            A.   If Representative Woolly said that, yeah, I 

5       would.

6            Q.   If she said that the map that she gave to 

7       you and that she drew in consultation with her 

8       advisors had no input from Democrats, you would 

9       disagree with her?

10            A.   I think I would.

11            Q.   How would you know that?

12            A.   Because I talked to other members who told 

13       me that they visited with their colleagues who were 

14       Democrats.

15            Q.   Did they draw the lines?

16            A.   That, I can't tell you.

17            Q.   How about Hidalgo County.  Did the 

18       delegation from Hidalgo County work together on that 

19       plan?

20            A.   I think they tried.  I don't think there 

21       was a consensus.

22            Q.   How many times did they try?

23            A.   You'd have to ask them.  

24            Q.   Are there areas of the house plan that you 

25       did personally draw?  I mean, I understand that you 
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1       farmed a lot of it out to the delegations, now I'm 

2       asking what areas of the state did you draw?

3            A.   Without any input from members?

4            Q.   No, I'm not saying without any input from 

5       members.  

6            A.   I would say that Bexar County I drew with 

7       the members, and I would say that more so than 

8       anything the rural districts, because, again, you 

9       know, with the county line in the rural districts 

10       there was a lot of putting those pieces together.  

11       So, I don't think -- I think there were very few 

12       members, if any, that got exactly what they wanted.  

13       Because you would often have conflicts, you know, 

14       where two members wanted the same county.  And then I 

15       also worked some on south Texas.

16            Q.   Did you work on Harris County?

17            A.   Not really.  I think I worked on Harris 

18       County amendments a great deal, but not on the 

19       initial one.

20            Q.   How about Dallas County?

21            A.   I helped Chairman Branch some, but that was 

22       -- actually, Dallas County I would probably say Ryan 

23       actually worked on more than I did.  I worked on an 

24       amendment for Dallas County after the initial one was 

25       unveiled.
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1            Q.   Any other area in the I think it's called 

2       the -- 

3            A.   Metroplex?

4            Q.   -- DFW Metroplex?

5            A.   I worked with Chairman Garren, you know, as 

6       he was putting the pieces together, and then, you 

7       know, if you're talking about the metroplex, then 

8       you're including all the surrounding Countries around 

9       DFW, and those rural counties, I did work with the 

10       members around there to put those pieces together.

11            Q.   Are there specific parts of south Texas 

12       that you worked on or didn't work on?

13            A.   I worked -- I worked quite a bit on Hidalgo 

14       County with Chairman Pena and Chairman Guillen, 

15       G-u-i-l-l-e-n.

16            Q.   How about El Paso?

17            A.   No.  Mr. Picket gave us that map.  I had 

18       nothing to do with it.

19            Q.   What parts of the congressional map did you 

20       draw?

21            A.    None.

22            Q.   I heard you say earlier that you helped 

23       Mr. Downton with some things, if he needed to zero 

24       out things?

25            A.   Correct.
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1            A.   But not based on this report.

2            Q.   Okay.  You can't figure that out from this 

3       Table 4?

4            A.   No.  I let the experts tell me that.

5            Q.   And who were the expert?

6            A.   The attorney general's office.  I do like 

7       the name John World Peace.  I had never seen that 

8       before.

9            Q.   I agree with you.  That's a good name.  Do 

10       you know whether these analyses give you an 

11       indication of turnout for various ethnic groups or 

12       racial groups?

13                 MS. COLMENERO:  Objection, calls for 

14       speculation.

15                 THE WITNESS:  Again, I wouldn't know that.  

16       I mean, I think, you know, the reason why I went to 

17       the attorney general's office is because they could 

18       give me a summary that would provide me that 

19       information that showed us who the minority candidate 

20       each was of in those elections.  I compared the 

21       benchmark plan to the enacted plan, and that 

22       information is the information that I think the Red 

23       225 is lacking.  I think the Red 225 is just -- just 

24       a partisanship.  There is no information on there 

25       about who the candidate of choice was, and that's 
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1       exactly the information that we were looking for and 

2       that the AG provided us in that summary.  But I can't 

3       tell you -- again, I can't tell you how to read this 

4       report.  

5                 MR. SELLS:  Okay.  I think we're up to No. 

6       5.  

7                 (Government Exhibit 5 

8                  was marked for identification by 

9                  the Certified Shorthand Reporter 

10                  and is attached hereto.)

11            Q.   BY MR. SELLS:  I'm going to hand you what 

12       I'll mark as Government Exhibit 5.  

13            A.   Thanks.

14                 MS. COLMENERO:  Thank you.

15            Q.   BY MR. SELLS:  Do you recognize this 

16       document?

17            A.   Yes.  This is the summary that I was 

18       referring to.

19            Q.   Okay.  And you see this has three 

20       districts, 20, 23 and 35, do you see that?

21            A.   Yes.

22            Q.   And it's plan C100?

23            A.   We're switching to congressional now?

24            Q.   Right.  That's what I want to clarify.

25            A.   Okay.
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1       playing with Red Apple and trying to learn the 

2       software, and one of the things that I was trying to 

3       figure out is where was the best place to start.  

4       There are essentially three corridors in the map, one 

5       is through north Texas above Dallas, the other one is 

6       central Texas right around Travis County, and the 

7       third is in south Texas, it's that I-35 corridor 

8       where the map kind of clashes.  So one of the things 

9       that you quickly realize is that in order to not 

10       break the county line rule you have to start drawing 

11       the map in southeast Texas.  That was the best place 

12       to start so that we didn't run into any problems 

13       later down the road.

14            Q.   What do you consider southeast Texas?  What 

15       can you -- give me a county name.  

16            A.   Jefferson County, Orange County.

17            Q.   Okay.

18            A.   Start there.

19            Q.   But you don't remember as to 41, 117 and 

20       35, which of those three you drew first?

21            A.   No.  Because, I mean, the thing is that I 

22       didn't draw -- I didn't go in an order of drawing the 

23       districts.  I mean, it was just more of putting the 

24       pieces together.  So I would work with members as 

25       they would come into my office for their district.  
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1       Once they had something they wanted to officially 

2       submit, than I started putting the pieces together.  

3       You know, I would work with members -- and when I say 

4       that I drew it, I would have Representative Aliseda, 

5       Representative Pena come into my office, work with 

6       them on a district, and then once they were happy 

7       with something, and in some cases happy with multiple 

8       options, then we would try to drop it in.  

9            Q.   Well, let's start with 41, then.  

10            A.   Sure.

11            Q.   Can you recall having drawn that?

12            A.   Yes.

13            Q.   You recall that process?

14            A.   Yes.

15            Q.   Of drawing that?  Tell me how you drew that 

16       district.

17            A.   Representative Pena came into my office.  

18       In some cases Representative Guillen was also there 

19       because the districts were adjoining each other and 

20       they would tell me what they'd like to have in the 

21       district.  I was just more of a technical person.

22            Q.   It was more than?

23            A.   I was more of a technical person in that 

24       regard.

25            Q.   When did this happen?

 

Toll Free: 800.880.2546
Facsimile: 512.328.8139

Suite 220
3101 Bee Caves Road

Austin, TX 78746
www.esquiresolutions.com

Case 1:11-cv-01303-RMC-TBG-BAH   Document 125-2    Filed 12/30/11   Page 16 of 33



Gerardo Interiano - Volume 1 October 20, 2011

157

1            A.   I don't know.  I mean, sometime in maybe 

2       mid-February and mid-April.

3            Q.   Can you give me a month?

4            A.   No.  I mean, I would probably say March or 

5       April.  And, again, this isn't a one time.  You know, 

6       these were ongoing conversations on every single one 

7       of these.  It's not like a member would come in and 

8       we'd draw his district and then that was it.  In no 

9       circumstance.

10            Q.   How many times did Representative Pena come 

11       into your office to draw districts -- or excuse me, 

12       to draw District 41?

13            A.   Between two and four.  You know, I also 

14       believe that he did work a little bit with Ryan, as 

15       well.

16            Q.   Did Representative Pena come into your 

17       office before or after he met with other members of 

18       the delegation from that area?

19            A.   I don't know.  You'd have to ask him.  You 

20       know, I'm not aware of when the delegations met.  And 

21       there was a very rare circumstances was I ever 

22       invited to the delegations meetings.

23            Q.   But if the instructions that Chairman 

24       Solomons gave were to have delegations work together, 

25       and representative Pena came into your office to draw 
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1       his district, wouldn't that sort of clash with the 

2       instructions?

3            A.   No.  Because I think member -- I mean, 

4       Representative Pena was just not familiar with the 

5       software.  He could come into my office and then take 

6       whatever he wanted back to the delegation, which 

7       often happened.  And there are many members that were 

8       not familiar with the software, they were not trained 

9       on it.  They would come to me, tell me what they 

10       wanted, and then they would go back to their 

11       delegations.  

12            Q.   Tell me what you remember of your meetings 

13       with Representative Pena and/or Guillen with regard 

14       to the plan?

15            A.   The goal was to give Representative Pena 

16       the best opportunity to be reelected, and then we 

17       drew a district that increased the chances of his 

18       reelection.  With that said, it's still a majority -- 

19       a solid majority/minority district, and we had no 

20       concerns about it.

21            Q.   Okay.  But tell me what he told you.  

22            A.   He would tell me put this in, put this out.  

23       I mean, geographically he said put these areas into 

24       the map and they'd point, put this in, put this out.

25            Q.   They would both point?
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1            A.   Yeah.  I mean, because Representative 

2       Guillen wanted some portions of it, so they'd both 

3       tell me what they wanted.  I mean, remember, if I'm 

4       taking something how the of Pena's district that 

5       means that it's going into Guillen's in some 

6       circumstances.  So both of them were giving 

7       instructions.

8            Q.   How many times did they sit in your office 

9       and point at the screen telling you how to draw the 

10       district?

11            A.   Two to four times.

12            Q.   And if Representative Pena said that he 

13       never did that, which one of you would be telling the 

14       truth?

15                 MS. COLMENERO:  Objection.  Calls for 

16       speculation, lack of personal knowledge.

17                 THE WITNESS:  I'm telling you the truth.

18            Q.   BY MR. SELLS:  Could you conceive any way 

19       you could both be telling the truth if representative 

20       Pena said that he never sat down to point to specific 

21       parts of the map that he wanted?

22                 MS. COLMENERO:  Same objection.

23                 THE WITNESS:  Well, maybe he didn't 

24       actually point.  Maybe he said put X area in or Y 

25       area in without pointing.
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1            Q.   BY MR. SELLS:  You recall any specific 

2       areas that he pointed to that he wanted?

3            A.   I mean, I'm not familiar with south Texas 

4       at all, so he would give me geographically.  I mean, 

5       once you zoom in at that level you see streets and he 

6       would say, grab these blocks in between these 

7       streets.  I have no idea.

8            Q.   Tell me how you set about achieving the 

9       goal that you said you had with respect to 41.  

10            A.   Of increasing the Republican performance of 

11       it?

12            Q.   Well, I thought you said that your goal was 

13       to give him an opportunity to be reelected?

14            A.   A better opportunity to be elected him as a 

15       Republican, which meant increasing the Republican 

16       performance in that district.

17            Q.   Okay.  So tell me how you went about 

18       drawing that district?

19            A.   You could turn on the shading and you could 

20       see that -- what areas were shaded by what intensity 

21       based on different elections, and then they told me 

22       what they wanted to see put in and what they wanted 

23       to be put out.

24            Q.   What shading did you use?

25            A.   Various elections.  I mean, it wasn't one.  
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1       They would just switch.

2            Q.   Do you remember any that you used?

3            A.   I think we looked at -- I mean, you looked 

4       at both Democrat and Republican, you know, Perry, 

5       and, oh, Sanchez.  And then McCain and Obama.  Those 

6       were the main ones that I recall.  Actually, I think 

7       we looked at General Abbott, and I don't remember who 

8       his opponent was.

9            Q.   Why those three?

10            A.   Because those were the ones they asked.  

11            Q.   You didn't suggest those to them?

12            A.   Members would ask me, you know, and my 

13       suggestion to them was always pick one that's, like I 

14       said earlier, high profile or middle range and then 

15       one that's less high profile, and that way you get a 

16       wide range of results.

17            Q.   By wide range of results, you're looking 

18       for a high water mark and a low water mark?

19            A.   No.  Just, I mean, a high profile election 

20       is going to be very different than a lower profile 

21       election.  It's not -- just trying to figure out 

22       different elections because there's going to be 

23       different results.

24            Q.   And in Red Apple when you turn on the 

25       shading, does it have -- well, let me ask you, how 
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1            Q.   Would you turn to the second page?

2            A.   Okay.

3            Q.   Can you tell me what this is?

4            A.   It looks like those are color-coded 

5       precincts.

6            Q.   And can you see that a number of them are 

7       split?

8            A.   Yes.

9            Q.   Okay.  I want to start with the running 

10       man's right leg.  

11            A.   Okay.

12            Q.   And a little spur on his boot.  You see 

13       precinct 25?

14                 MS. COLMENERO:  I'm going to object to the 

15       description that counsel is using.

16                 MR. SELLS:  I didn't make them up.

17                 MS. COLMENERO:  I understand, but -- 

18            Q.   BY MR. SELLS:  Do you see precinct 25?

19            A.   I see precinct 25.

20            Q.   All right.  That's a split precinct, right?

21            A.   That is.

22            Q.   Did anyone tell you to split that precinct?

23            A.   I don't recall.  Again, there is no way 

24       that I'm going to be able to tell you if somebody 

25       told me to split a specific precinct or if that was 
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1       just for population purposes or why.  I don't have 

2       any recollection of that for any district you show me 

3       today.

4            Q.   Well, let me ask you, if it's 

5       underpopulated, you wouldn't split a precinct and 

6       only take a piece out of it, would you?

7            A.   If that's what the member wanted, yes. 

8            Q.   Okay.  But in that instance he would have 

9       told you to only take a piece of it?

10                 MS. COLMENERO:  Objection.  It calls for 

11       speculation.

12                 THE WITNESS:  Yes.  In those situations, 

13       yes.

14            Q.   BY MR. SELLS:  As you sit here today, can 

15       you point to any area of this map that Representative 

16       Pena told you to include or exclude from this 

17       district?

18            A.   I don't recall where their residences are, 

19       but I know that he told me to put the residence of 

20       Representative Gonzalez in 40 -- and his residence in 

21       the 41.  I don't recall where that is on this map.

22            Q.   Are there any other parts in this map that 

23       he told you to put in or not put in this district?

24            A.   Yes, but I can't tell you which ones.  I 

25       --you're talking about hundreds of versions of maps 
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1       that I worked with members on.  I'm not going to have 

2       a recollection of a district that -- a precinct the 

3       that the member tells me to split or not.  And mind 

4       you, in some cases a precinct was split in order to 

5       follow a road.  Sometimes it just made more sense to 

6       leave a precinct on one side of the road than it did 

7       to go around it.

8            Q.   Well, that wouldn't have been the case in 

9       precinct 25 that we were just looking at, right?

10            A.   No, that -- I mean, again, but I'll give 

11       you an example of one where it would be the case.  

12       And if you look on the other side, precinct 103, that 

13       entire precinct would have been included in 41, that 

14       means in '09 it would have also to have been 

15       included.

16            Q.   And why were you trying to exclude '09?

17            A.   I don't know.  I'm giving you an example of 

18       sometimes it was just an issue of geography and 

19       trying to get from one place to another where a 

20       precinct was split for no other reason than just 

21       that.  

22            Q.   Well, as you sit here today are there any 

23       split precincts on this map that you can recall 

24       Representative Pena having told you to split?

25            A.   I think I already have answered that 
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1       question.  The answer is no.  Aside from the ones 

2       where their homes were located, I don't recall what 

3       numbers those precincts were.

4            Q.   Would you turn to the next page for me?  Do 

5       you see precinct 105?

6            A.   Yes.

7            Q.   Up in the top left corner?

8            A.   Yes.

9            Q.   And that's another split precinct, right?

10            A.   Correct.

11            Q.   And that's an instance where the split 

12       actually jogs away from a road, right?

13            A.   Correct.

14            Q.   So that precinct split can't be explained 

15       on the basis of following significant streets, right?

16            A.   Again, I don't know what else is on here.  

17       I don't know if this is as much as you can zoom in, 

18       but I don't think it is.  I'm assuming that you can 

19       zoom in more than that.  I don't -- you know, I'll 

20       say it again.  There's no way that I'm going to be 

21       able to remember what precincts a member told me to 

22       split.  

23            Q.   But your testimony is that somebody told 

24       you to split that precinct?

25            A.   I would not have just randomly split a 
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1       precinct unless that I found myself in a situation 

2       where we needed to connect to regions and we had to 

3       go through a precinct.  And could those circumstances 

4       be found here?  Possibly.

5            Q.   Why would you have needed to connect two 

6       regions?

7            A.   Because we wanted to connect two regions 

8       for whatever reason, whether it be because we wanted 

9       to increase the Republican performance of the 

10       district, whether we needed it to abide by the Voting 

11       Rights Act.  It could because a member wanted to have 

12       something that was there.

13            Q.   Well, this precinct split 105 can't be 

14       attributed to being -- to go anywhere, because it 

15       doesn't go anywhere, right?

16            A.   But the member might have wanted something 

17       that was there.  Again, I don't know.

18            Q.   And you wouldn't have had any political 

19       information to help decide where to split that, 

20       because the whole precinct looks the same when you're 

21       shading, right?

22            A.   Correct.

23            Q.   If that were a reddish precinct, why would 

24       one split that?

25            A.   I don't know.  You're going to have to ask 
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1            A.   Members worked together on it and started 

2       figuring out, you know, who was going to take what 

3       part.  And if there was two members that wanted same 

4       region, they'd have to figure out who was going to 

5       get it.  And then they worked among themselves.  

6       Representative Villarreal was really the lead as far 

7       as the members on -- well, I won't say Villarreal, 

8       Representative Ruth Jones McClinton.  She's the dean 

9       of the delegation, so the two of them worked close on 

10       getting the members to work together?  

11            Q.   Who drew John Garza's District 117?

12            A.   I worked with his staff.  But in the end, I 

13       believe the final district that they proposed was 

14       drawn by his staff.

15            Q.   I'm not sure I understand what you mean by 

16       that.

17            A.   I worked with their staff in the process, 

18       but there came a point where I think I was too busy 

19       with other members where I told them that they just 

20       needed to finalize the district and propose it.

21            Q.   Tell me what you mean by you worked with 

22       them, what did you do?

23            A.   They'd come to my office and we would draw 

24       drafts.  

25            Q.   How did you go about doing that?
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1            A.   Representative Garza said that he wanted a 

2       rural district inside of Bexar County, so he wanted 

3       to have, you know, those areas that are not 

4       incorporated into the city of San Antonio because 

5       that is the historic portion of that region.  And so 

6       we tried to keep it as rural as possible.

7            Q.   Do you think you achieved that goal?

8            A.   Yes.

9            Q.   Isn't it true that Representative Garza's 

10       district does in fact go into the city limits of San 

11       Antonio?

12            A.   Like I said, as rural as possible.

13            Q.   And it was pretty impossible to remove 

14       those portions from his district?

15            A.   I think that if we would have removed some 

16       of those portions of the inner city of San Antonio 

17       then his SSVR and his CVAP numbers would have dropped 

18       below a point where anybody felt comfortable.  In 

19       fact, his was one of the districts that I believe 

20       that was like 50 point something, it was very close 

21       to the majority mark and the members of the 

22       delegation all felt that it needed to remain above 

23       the 50 percent benchmark, and so there was very 

24       little leeway in that regard.

25            Q.   Yeah.  It must be SSVR because it was well 
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1       above it.  

2            A.   I think it was SSVR.  Actually, you're 

3       right, it was SSVR.

4            Q.   Yep, 50.1.

5            A.   Yep.

6            Q.   SSVR for District 117.  So you were saying 

7       he had to go into city of San Antonio in order to 

8       maintain that threshold.  

9            A.   Yes.  I don't believe it would have been 

10       possible to do it with all rural.  If not, I'm sure 

11       he would have probably preferred that.

12            Q.   What discussions did you have with 

13       Representative Garza or his staff about drawing that 

14       district?

15            A.   Told them that, you know, based on the 

16       conversations we had with the delegation, and based 

17       on our reading of the Voting Rights Acts, that it 

18       needed to remain above 50 percent SSVR.

19            Q.   What did he tell you about what he wanted 

20       in his district?

21            A.   He said that he wanted a rural district.

22            Q.   Did he tell you anything else?

23            A.   I mean, like any member, it would give him 

24       the opportunity to be reelected.

25            Q.   What else did you hear his staff tell you?
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1            A.   That's all I recall.

2            Q.   So your purpose in drawing 117 was to give 

3       him the best opportunity to be reelected while still 

4       meeting that SSVR threshold?

5            A.   And keeping it as rural as possible based 

6       on his request.

7            Q.   Do you know whether Representative Garza 

8       was a Hispanic choice in his race?

9            A.   Like I said, I wouldn't be able to tell you 

10       that for any member of the state legislature.

11            Q.   So to the extent that he was not the 

12       Hispanic choice, what you were trying to do there was 

13       to give the non-Hispanic choice the best chance of 

14       winning, right?

15            A.   We are starting to go down that same line 

16       of questioning again, and the answer to that is no.  

17       At that point, you know, I think that it's different.  

18       And if you want to interpret it is as one and the 

19       same, that's fine, but I think that it's difference 

20       to draw a district to -- for the benefit of an 

21       incumbent member than it is to draw a district to the 

22       detriment of somebody who at point in time didn't 

23       exist.

24            Q.   What do you mean somebody who didn't exist?

25            A.   He didn't have an opponent.  And, in fact, 

 

Toll Free: 800.880.2546
Facsimile: 512.328.8139

Suite 220
3101 Bee Caves Road

Austin, TX 78746
www.esquiresolutions.com

Case 1:11-cv-01303-RMC-TBG-BAH   Document 125-2    Filed 12/30/11   Page 30 of 33



Gerardo Interiano - Volume 1 October 20, 2011

248

1       disagreement on behalf of -- of the legal team as to 

2       how to handle those.

3            Q.   You are aware that the Texas legislative 

4       councils book that we talked about a while ago --

5            A.   Uh-huh.

6            Q.   -- that that said that the coalition 

7       districts can be protected by Section 5, right?

8            A.   I think it says that they can,  and I think 

9       in the circumstance of Vo and Hochberg, which is the 

10       one that most everybody discussed in my conversation 

11       with David Hanna, they didn't believe that it would 

12       be protected.  That if anything Hochberg might, and I 

13       think that in the end the district looks more like 

14       Hochberg than anybody else, than Vo's.

15            Q.   What about on a congressional map?

16            A.   Again, my involvement with the 

17       congressional map was very limited in that regard.  

18       And if the question -- you know, the only one that I 

19       can think about was Doggett.  Everybody agreed that 

20       Doggett would not be considered if -- even if -- I 

21       mean, in my conversations we all agreed that 

22       coalition issues were not protected by the Voting 

23       Rights Act.  But that even if there was an 

24       interpretation that said that they were, Doggett' 

25       district would not have fallen under that.
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1            Q.   When you say "we all agreed" who's "we all 

2       agreed"?

3            A.   Me, Ryan, the attorney general's office, 

4       Baker Botts.  And then my -- to the best of my 

5       recollection, my conversations with legislative 

6       counsel David Hanna.

7            Q.   Okay.  Did you ever have a conversation 

8       with Chairman Solomons about how to determine 

9       retrogression?

10            A.   I'm sure we did.

11            Q.   And what did you tell him?

12            A.   Told him we had to look at it on a 

13       statewide basis.

14            Q.   Is that an area where your legal team 

15       disagreed?

16            A.   No.  I think everybody agreed.

17            Q.   Does your understanding of retrogression or 

18       is your understanding of retrogression consistent 

19       with what's in the Texas legislative council's book?

20            A.   I don't remember exactly what's in the 

21       book.

22            Q.   And it never came up that your 

23       understanding of retrogression was not consistent 

24       with -- 

25            A.   I'm not agreeing with you that it's not 
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1       consistent, I just don't recall what's in the book.

2            Q.   Okay.  But that's not my question.  My 

3       question is it never came up on your legal team that 

4       some members might have a view of retrogression that 

5       is different from what's in the Texas legislative 

6       council's book?

7            A.   I don't -- I don't recall what's in the 

8       book, so, I mean, no, that conversation never came 

9       up.  Because I don't think that anybody thought that 

10       our belief was any different from what was in the 

11       book.

12            Q.   You believe that the way you approach 

13       retrogression is consistent with what's in the book?

14            A.   I don't recall what's in the book.

15            Q.   Okay.  Did it ever come up during the 

16       redistricting process that your legal team disagreed 

17       with respect to specific districts?

18                 MR. WOOD:  I'm going to object to 

19       attorney/client privilege.  I know we're kind of 

20       dancing around it now.  We talked a little bit about 

21       what Hanna said, but I think you're diving a little 

22       bit more when you get into specific districts and 

23       specific amounts.  He's been talking about the team 

24       vaguely and these concepts vaguely, but I think when 

25       you get into specific districts, you're going to be 
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           IN THE UNITED STATES DISTRICT COURT
              FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,                )
     Plaintiff,                )
                               )
                               )   CIVIL CASE NO.
vs.                            )   1:11-CV-13-3
                               )   (RMC-TBG-BAH)
UNITED STATES OF AMERICA AND   )
ERIC H. HOLDER, JR., IN HIS    )
OFFICIAL CAPACITY AS ATTORNEY  )
GENERAL OF THE UNITED STATES,  )
     Defendants, and           )
                               )
WENDY DAVIS et al.,            )
     Defendant-Intervenors.    )

**********************************************************

                    ORAL DEPOSITION OF

 THE DESIGNATED REPRESENTATIVE OF THE TEXAS LEGISLATIVE

                 COUNCIL (JEFFREY ARCHER)

                     October 12, 2011

**********************************************************

      ORAL DEPOSITION OF THE DESIGNATED REPRESENTATIVE OF

THE TEXAS LEGISLATIVE COUNCIL (JEFFREY ARCHER), produced

as a witness at the instance of the Defendants and duly

sworn, was taken in the above-styled and numbered cause on

the 12th day of October, 2011, from 9:16 a.m. to

12:33 p.m. and 1:51 p.m. to 5:15 p.m., before Kathleen

Nevils, Certified Shorthand Reporter in and for the State

of Texas, reported by computerized stenotype machine at

the offices of the Attorney General of Texas, Price

Daniels Building, 209 West 14th St., Austin, Texas,

Jeffrey Archer October 12, 2011
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1 pursuant to the Federal Rules of Civil Procedure and the

2 provisions stated on the record or attached hereto.

3                        APPEARANCES

4

5 FOR PLAINTIFF:

6      Bruce D. Cohen
     and

7      J. Reed Clay, Jr.
     Special Assistants to the Attorney General of Texas

8      Price Daniels Building, 209 West 14th St.
     Austin, TX 78701

9      E-mail: bruce.cohen@oag.state.tx.us

10 FOR DEFENDANTS:

11      Bryan L. Sells
     and

12      T. Russell Nobile
     U. S. Department of Justice, Civil Rights Division

13      Special Litigation Counsel, Voting Section
     950 Pennsylvania Avenue, NW NWB Room 7264

14      Washington, DC 20530
     Telephone: 202.353.0792

15      E-mail: bryan.sells@usdoj.gov

16 FOR DEFENDANT-INTERVENOR GONZALEZ:

17      Max Renea Hicks
     101 West 6th St.

18      Suite 504
     Austin, TX 78701

19      Telephone: 512.480.8231
     E-mail: rhicks@renea-hicks.com

20

21

22

23

24

25

Jeffrey Archer October 12, 2011
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1 session requires constant attention to requests, telephone

2 calls, short and long queries.  There's no -- there's no

3 process by which people log or even have time to log the

4 numerous contacts that occur in the course of a typical

5 10-, 20-hour workday during session.

6     Q.    Well, who --

7     A.    Formal -- when I say a formal request for

8 legislation or resolution, you know, something in which

9 substantial written output is created, is generally logged

10 through a process by which, you know, typical legislation

11 would be drafted or amendments, but the bulk of our

12 day-to-day conversations are not -- not logged in any way.

13     Q.    And who would know about any one-on-one

14 consultations that were given during the redistricting

15 process?

16     A.    Each individual involved would have to be

17 consulted, I think, the only way to even remotely

18 reproduce that process.

19     Q.    And who would those individuals be?

20     A.    Predominantly, for technical requests, anybody

21 on the redistricting research staff but primarily would be

22 Clare Dyer, Charles McCarty, Charles Eckstein,

23 E-c-k-s-t-e-i-n.  There are a few others.  Sam Davenport.

24 And those would be the principal redistricting personnel.

25 There may be other people answer the phone.

Jeffrey Archer October 12, 2011
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1                A lot of the requests -- there are full

2 reports, but they may also have more elaborate questions

3 about data sources or interpreting data.  And then for --

4 for -- on the legal staff, David Hanna; to a minor extent,

5 Jennifer Jackson; and myself.  I think that would be the

6 exclusive list.

7     Q.    And in preparation for this deposition, did you

8 talk with any of those people about what advice they gave

9 during that redistricting process?

10     A.    I spoke with them generally.  I believe the --

11 the response was that it would be impossible for them to

12 reproduce or deliver to me any sort of even remotely

13 comprehensive list of that; that that would not -- there's

14 no way to accomplish that.

15     Q.    Well, how about for yourself?  You included

16 yourself --

17     A.    Uh-huh.

18     Q.    -- on that list of --

19     A.    Yes.

20     Q.    -- legal consultants.

21     A.    Uh-huh.

22     Q.    Can you recall any consultations that you

23 personally gave?

24     A.    Of course, a few, yes.

25     Q.    And can you tell me the subjects and the persons

Jeffrey Archer October 12, 2011
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

 

 

KAAREN TEUBER; JIM K. BURG; 

RICKY L. GRUNDEN; 

                           

                            Plaintiffs, 

 

 

v. 

 

 

STATE OF TEXAS; RICK PERRY, in 

his official capacity as Governor of the 

State of Texas; DAVID DEWHURST, in 

his official capacity as Lieutenant 

Governor and Presiding Officer of the 

Texas Senate; JOE STRAUS, in his 

official capacity as Speaker of the Texas 

House of Representatives; HOPE 

ANDRADE, in her official capacity as 

Secretary of State of the State of Texas; 

BOYDE RICHIE, in his official capacity 

as Chair of the Texas Democratic Party; 

STEVE MUNISTERI, in his official 

capacity as Chair of the Texas 

Republican Party; GARY LOCKE, in 

his official capacity as United States 

Secretary of Commerce; and ROBERT 

GROVES, in his official capacity as 

Director of the United States Bureau of 

the Census;  
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TO THE HONORABLE COURT: 

 COME NOW Kaaren Teuber, Jim K. Burg, and Ricky L. Grunden (“Plaintiffs”) 

and files this their Original Complaint and Request for Injunctive and Declaratory Relief 

and Designation of a Three-Judge Court against the State of Texas; Rick Perry, in his 

official capacity as Governor of the State of Texas; David Dewhurst, in his official 

capacity as Lieutenant Governor and Presiding Officer of the Texas Senate; Joe Straus, in 

his official capacity as Speaker of the Texas House of Representatives; Hope Andrade, in 

her official capacity as Secretary of State of the State of Texas; Boyde Richie, in his 

official capacity as Chair of the Texas Democratic Party; Steve Munisteri, in his official 

capacity as Chair of the Texas Republican Party (collectively “State Defendants”); Gary 

Locke, in his official capacity as the United States Secretary of Commerce; and Robert 

Groves, in his official capacity as the Director of the United States Bureau of the Census 

(collectively “Federal Defendants”).  In support thereof, Plaintiffs respectfully show the 

Court as follows: 

I. 

PARTIES 

 

1. Plaintiff Kaaren Teuber is a citizen and registered voter who resides and is 

domiciled in Grayson County, Texas.  Her address is 326 South Main; Van Alstyne, 

Texas 75495.  

2. Plaintiff Jim K. Burg is a citizen and registered voter who resides and is 

domiciled in Denton County, Texas.  His address is 1 Fairway Drive; Frisco, Texas 

75034. 
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3. Plaintiff Ricky L. Grunden is a citizen and registered voter who resides and is 

domiciled in Denton County, Texas.  His address is 9620 Jim Christal Road; Krum, 

Texas 76249.   

4. Defendants are the State of Texas and officials thereof who have duties and 

responsibilities under the laws of the state to redistrict congressional and state legislative 

districts in Texas following the release of the decennial census.  Defendants may be 

served by delivering a copy of the summons and the complaint to the chief executive 

officer of the State through the Texas Secretary of State at P.O. Box 12887; Austin, 

Texas 78711-2887; or at 1019 Brazos Street; Austin, Texas 78701. 

5. Defendant Rick Perry is the Governor of the State of Texas and, under Article IV, 

Section I, of the Constitution of the State of Texas, is the chief executive officer of the 

Defendant State of Texas.  He is sued in his official capacity.  Defendant Perry may be 

served by delivering a copy of the summons and the complaint to the Texas Secretary of 

State at P.O. Box 12887; Austin, Texas 78711-2887; or at 1019 Brazos Street; Austin, 

Texas 78701. 

6. Defendant David Dewhurst is the Lieutenant Governor of Texas.  Under Article 

IV, Section 16, of the Constitution of the State of Texas, he is the Presiding Officer of the 

Texas Senate.  He is sued in his official capacity. Defendant Dewhurst may be served by 

delivering a copy of the summons and the complaint to the Texas Secretary of State at 

P.O. Box 12887; Austin, Texas 78711-2887; or at 1019 Brazos Street; Austin, Texas 

78701. 

7. Defendant Joe Straus is the Speaker of the Texas House of Representatives and is 

presiding officer over the Texas House of Representatives. Defendant Straus may be 
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served by delivering a copy of the summons and the complaint to the Texas Secretary of 

State at P.O. Box 12887; Austin, Texas 78711-2887; or at 1019 Brazos Street; Austin, 

Texas 78701. 

8. Defendant Hope Andrade is the Secretary of State for the state of Texas and is 

responsible under the laws of the state to oversee the conduct of elections. Defendant 

Andrade may be served by delivering a copy of the summons and the complaint to he 

Texas Secretary of State at P.O. Box 12887; Austin, Texas 78711-2887; or at 1019 

Brazos Street; Austin, Texas 78701. 

9. Defendant Richie Boyde is the Chairperson of the Texas Democratic Party, and as 

chair has the authority under Texas law to authorize his political party to hold primary 

elections. Defendant Boyde may be served by delivering a copy of the summons and the 

complaint to The Texas Democratic Party at 505 West 12th Street, Suite 200; Austin, 

Texas 78701. 

10. Defendant Steve Munisteri is the Chairperson of the Texas Republican Party, and 

as chair has the authority under Texas law to authorize his political party to hold primary 

elections. Defendant Munisteri may be served by delivering a copy of the summons and 

the complaint to The Republican Party of Texas at 1108 Lavaca, Suite 500; Austin, Texas 

78701. 

11. Defendant Gary Locke is the United States Secretary of Commerce.  Under 13 

U.S.C. § 141, he is responsible for taking the decennial census.  Defendant Locke may be 

served by delivering a copy of the summons and the complaint to John M. Bales at U.S. 

Attorney’s Office, Eastern District of Texas, 110 North College, Suite 700, Tyler, Texas 

75702; The U.S. Attorney General at Department of Justice, 950 Pennsylvania Avenue 
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N.W., Washington, D.C. 20530; and Gary Locke at U.S. Department of Commerce, 

Herbert C. Hoover Building, 14th & Constitution Avenue N.W., Mail Stop 5875 HCHB, 

Washington, D.C. 20230. 

12. Defendant Robert Groves is the Director of the United States Bureau of the 

Census.  He oversees the Census survey operations. Defendant Groves may be served by 

delivering a copy of the summons and the complaint to John M. Bales at U.S. Attorney’s 

Office, Eastern District of Texas, 110 North College, Suite 700, Tyler, Texas 75702; The 

U.S. Attorney General at Department of Justice, 950 Pennsylvania Avenue N.W., 

Washington, D.C. 20530; and Robert Groves at U.S. Census Bureau, 4600 Silver Hill 

Road, Washington D.C. 20233. 

II. 

JURISDICTION & VENUE 

 

13. Plaintiffs’ Complaint raises questions arising under the United States Constitution 

and Texas Constitution, as amended, and state and federal law. 

14. This Court has original jurisdiction over this action pursuant to 28 U.S.C. §§ 

1331, 1343(a)(3) and (4), and 1357; and 42 U.S.C. §§ 1983 and 1988. 

15. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) and (e). 

16. Plaintiffs seek declaratory and injunctive relief pursuant to 28 U.S.C. §§ 2201 and 

2202.  

17. Plaintiffs request a three-judge panel pursuant to 28 U.S.C. § 2284. 

III. 

FACTUAL ALLEGATIONS 

 

18. Section 2 of Article I of the United States Constitution, as amended by Section 2 

of the Fourteenth Amendment, provides, in part, that: “Representatives shall be 
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apportioned among the several States according to their respective numbers, counting the 

whole number of persons in each State. . . .”  The Equal Protection Clause of Section I of 

the Fourteenth Amendment requires states to construct legislative districts that are 

substantially equal in total population.  Taken together, these provisions establish the 

constitutional guarantee of “one-person, one-vote.” 

19. Section 2 of the Voting Rights Act of 1965 (42 U.S.C. § 1973), as amended, 

prohibits the enforcement of any standard, practice or procedure that results in the denial 

or abridgement of the right to vote on account of race or color.  

20. The purpose of the decennial Census is to apportion the 435 seats in the U.S. 

House of Representatives among the 50 states, and prompt the drawing of new 

boundaries for congressional, state, and local election districts. 

21. The 2010 U.S. Census figures show that Texas’ total “population” is 25,145,561.  

Those figures further show that Texas is now entitled to thirty-six (36) Representatives in 

Congress—an increase of four Representatives since the 2000 Census. Using these 

figures, the ideal population for each U.S. Representative district is 698,488. The ideal 

population for each Texas State Senate district is 811,147.  The ideal population for each 

Texas State House of Representatives district is 167,637. The ideal population for each 

Texas State School Board district is 1,676,371. 

22. Persons counted by the 2010 U.S. Census include undocumented immigrants.  

Undocumented immigrants tend to reside in larger populations in areas where Hispanic 

citizens also reside, such as the Twenty-Third Congressional District.  Because the 

undocumented immigrants in the Twenty-Third District cannot vote, the eligible voting 

population in the Twenty-Third District is disproportionately smaller than the eligible 
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voting population in a Congressional District with a smaller population of undocumented 

immigrants.  Plaintiffs’ districts, the Fourth and Twenty-Sixth Congressional Districts, 

each has a smaller population of undocumented immigrants than the Twenty-Third 

District.  As a result, the strength of Plaintiffs’ votes in the Fourth and Twenty-Sixth 

Districts might be diluted when compared with the citizens’ votes in the Twenty-Third 

District.  This violates Article I, Section 2 of the United States Constitution.  Further, the 

inclusion of undocumented immigrants in the U.S. Census might have the purpose and 

effect of strengthening the Hispanic vote, and if so this practice could violate the equal 

protection and due process guarantees of the Fourteenth Amendment and Fifteenth 

Amendment to the United States Constitution, Section 2 of the Voting Rights Act, and 

Article I, Sections 3, 3a, 19, and 29 of the Texas Constitution.   

23. The Texas Legislature convened on January 11, 2011 and adjourns sine die on 

May 30, 2011.  Redistricting activities are now underway in the Legislature.  This 

Court’s intervention is necessary to ensure that nondiscriminatory population calculations 

are used in Texas to enact new U.S. Congressional, State Senate, State House, and State 

Board of Education Districts during the current legislative session. 

24. Over the past decade, population growth and movement in Texas has been 

haphazard across the state.  Consequently, the current thirty-two Congressional Districts 

in Texas are unequal in population.  For example, the existing Fourth Congressional 

District currently has a population of approximately 818,462.  Thus, the current 

population of the Fourth Congressional District exceeds the 2000 Census “ideal” 

population of 651,619 by an absolute deviation of +166,843.  Because the Fourth 

Congressional District is overpopulated relative to other districts in the State, the strength 
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of Plaintiffs’ votes are worth less than the strength of voters residing in less populous 

districts.  

25. Similarly, the existing Twenty-Sixth Congressional District currently has a 

population of approximately 907,036.  Thus, the current population of the Twenty-Sixth 

Congressional District exceeds the 2000 Census “ideal” population of 651,619 by an 

absolute deviation of +255,417.  Because the Twenty-Sixth Congressional District is 

overpopulated relative to other districts in the State, the strength of Plaintiffs’ votes are 

worth less than the strength of voters residing in less populous districts.  

26. The existing Thirtieth Senatorial District now has a population of approximately 

826,570.  Thus, the current population of Senate District Thirty exceeds the 2000 Census 

“ideal” population of 672,639 by an absolute deviation of +153,931.  Because the 

Thirtieth Senatorial District is overpopulated relative to other districts in the State, the 

strength of Plaintiffs’ votes are worth less than the strength of the voters residing in less 

populous districts.   

27. The existing Twelfth Senatorial District now has a population of approximately 

859,848.  Thus, the current population of Senate District Twelve exceeds the 2000 

Census “ideal” population of 672,639 by an absolute deviation of +187,209.  Because the 

Twelfth Senatorial District is overpopulated relative to other districts in the State, the 

strength of Plaintiffs’ votes are worth less than the strength of the voters residing in less 

populous districts.   

28. Likewise, the existing Sixty-Second State House District now has a population of 

approximately 153,029.  Thus, the current population of the Sixty-Second State House 

District exceeds the 2000 Census “ideal” population of 139,012 by an absolute deviation 
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of +14,017.  Because the Sixty-Second State House District is overpopulated relative to 

other districts in the State, the strength of Plaintiffs’ votes are worth less than the strength 

of the voters residing in less populous districts.   

29. The existing Sixty-Third State House District now has a population of 

approximately 219,539.  Thus, the current population of the Sixty-Third State House 

District exceeds the 2000 Census “ideal” population of 139,012 by an absolute deviation 

of +80,527.  Because the Sixty-Third State House District is overpopulated relative to 

other districts in the State, the strength of Plaintiffs’ votes are worth less than the strength 

of the voters residing in less populous districts.   

30. The existing Sixty-Fifth State House District now has a population of 

approximately 219,539.  Thus, the current population of the Sixty-Fifth State House 

District exceeds the 2000 Census “ideal” population of 139,012 by an absolute deviation 

of +80,527.  Because the Sixty-Fifth State House District is overpopulated relative to 

other districts in the State, the strength of Plaintiffs’ votes are worth less than the strength 

of the voters residing in less populous districts.   

31. Finally, the existing Fourteenth State Board of Education District now has a 

population of approximately 1,674,583.  Thus, the current population of the Fourteenth 

State Board of Education District exceeds the 2000 Census “ideal” population of 

1,390,121 by an absolute deviation of +284,462.  Because the Fourteenth State Board of 

Education District is overpopulated relative to other districts in the State, the strength of 

Plaintiffs’ votes are worth less than the strength of the voters residing in less populous 

districts.  
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32. If the Texas Legislature fails to enact new congressional, state senate, and state 

house redistricting plans during its session, then this Court’s intervention may be 

necessary to protect Plaintiffs’ federal and state rights to cast an undiluted vote for 

Congress, and the Texas State Senate, State House of Representatives, and State Board of 

Education.   

IV. 

CAUSES OF ACTION 

 

COUNT 1 

33. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

34. The facts set forth above demonstrate a violation of Section 2 of Article 1 of the 

United States Constitution, as amended by Section 2 of the Fourteenth Amendment. 

COUNT 2 

35. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

36. The facts set forth above demonstrate a violation of the Equal Protection Clause 

of Section 1 of the Fourteenth Amendment to the United States Constitution. 

COUNT 3 

37. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

38. The facts set forth above demonstrate a violation of the Privileges or Immunities 

Clause of Section 1 of the Fourteenth Amendment to the United States Constitution. 
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COUNT 4 

39. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

40. The facts set forth above demonstrate a violation of the Fifteenth Amendment to 

the United States Constitution. 

COUNT 5 

41. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

42. With regard to State Defendants, the facts set forth above demonstrate a violation 

of Section 1983 of Title 42 of the United States Code. 

COUNT 6 

43. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

44. The facts set forth above demonstrate a violation of the Section 2c of Title 2 of 

the United States Code because the current number of congressional districts no longer 

equals the number of Representatives to which the State of Texas is entitled under federal 

law. 

COUNT 7 

45. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

46. The facts set forth above demonstrate a violation of Section 2 of the Voting 

Rights Act (42 U.S.C. § 1973). 
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COUNT 8 

47. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint.   

48. The facts set forth above demonstrate a violation of Article I, Sections 3, 3a, 19, 

and 29 of the Texas Constitution. 

COUNT 9 

49. Plaintiffs reallege and incorporate by reference each of the allegations in the 

preceding paragraphs of this Complaint. 

50. The facts set forth above demonstrate a violation of Article III, Section 26 of the 

Texas Constitution.   

V. 

PRAYER 

 

THEREFORE, Plaintiffs request that this Court award the following relief:  

51. Assume jurisdiction over this action and convene a three-judge court pursuant to 

28 U.S.C. § 2284; 

52. Declare that the use of inaccurate census data for purposes of reapportionment 

and redistricting in the State of Texas denies Plaintiffs their rights as guaranteed by the 

United States Constitution and federal law; 

53. Grant preliminary and permanent injunctive relief restraining and enjoining the 

State Defendants from using the inaccurate 2010 census population counts for 

reapportionment of Texas Congressional, State Senate, State House, and State School 

Board Districts; 
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54. Order into effect an adjustment of the 2010 census population by Federal 

Defendants or State Defendants to be used in the reapportionment of Texas 

Congressional, State Senate, State House, and State Board of Education Districts; 

55. Declare the current Texas Congressional, State Senate, State House, and State 

School Board Districts to be unconstitutional and of no further force and effect;  

56. Enjoin the use of the current Texas Congressional, State Senate, State House, and 

State School Board Districts in future elections; 

57. Award reasonable attorneys fees, including costs and fees and expenses against all 

Defendants, as authorized by law under 42 U.S.C. § 1983, 42 U.S.C. § 1988, and 42 

U.S.C. § 1973l(e); 

58. Such other and further relief, both special and general, at law or in equity, to 

which Plaintiffs may be justly entitled. 

 

Respectfully submitted,  

 HULL HENRICKS LLP 

 221 West 6
th

 Street, Suite 960 

 Austin, Texas 78701-3407 

 512 472-4554 telephone 

 512 494-0022 facsimile 

 

/s/ Michael S. Hull                                     

Michael S. Hull 

      State Bar No. 10253400 

       mhull@hhm-llp.com 

ATTORNEYS FOR PLAINTIFFS 
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1            A.   But not based on this report.

2            Q.   Okay.  You can't figure that out from this 

3       Table 4?

4            A.   No.  I let the experts tell me that.

5            Q.   And who were the expert?

6            A.   The attorney general's office.  I do like 

7       the name John World Peace.  I had never seen that 

8       before.

9            Q.   I agree with you.  That's a good name.  Do 

10       you know whether these analyses give you an 

11       indication of turnout for various ethnic groups or 

12       racial groups?

13                 MS. COLMENERO:  Objection, calls for 

14       speculation.

15                 THE WITNESS:  Again, I wouldn't know that.  

16       I mean, I think, you know, the reason why I went to 

17       the attorney general's office is because they could 

18       give me a summary that would provide me that 

19       information that showed us who the minority candidate 

20       each was of in those elections.  I compared the 

21       benchmark plan to the enacted plan, and that 

22       information is the information that I think the Red 

23       225 is lacking.  I think the Red 225 is just -- just 

24       a partisanship.  There is no information on there 

25       about who the candidate of choice was, and that's 
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1       exactly the information that we were looking for and 

2       that the AG provided us in that summary.  But I can't 

3       tell you -- again, I can't tell you how to read this 

4       report.  

5                 MR. SELLS:  Okay.  I think we're up to No. 

6       5.  

7                 (Government Exhibit 5 

8                  was marked for identification by 

9                  the Certified Shorthand Reporter 

10                  and is attached hereto.)

11            Q.   BY MR. SELLS:  I'm going to hand you what 

12       I'll mark as Government Exhibit 5.  

13            A.   Thanks.

14                 MS. COLMENERO:  Thank you.

15            Q.   BY MR. SELLS:  Do you recognize this 

16       document?

17            A.   Yes.  This is the summary that I was 

18       referring to.

19            Q.   Okay.  And you see this has three 

20       districts, 20, 23 and 35, do you see that?

21            A.   Yes.

22            Q.   And it's plan C100?

23            A.   We're switching to congressional now?

24            Q.   Right.  That's what I want to clarify.

25            A.   Okay.
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1            Q.   This is a comparison for C100 and what I 

2       gathered to be C118.

3            A.   Yes.

4            Q.   Now, you say this is the document, a 

5       summary that you would rely on most, right?

6            A.   Yes.

7            Q.   I'd like you to go through this document 

8       and tell me what each column represents and then what 

9       the rows represent.  So can we start with the 

10       left-most column?

11            A.   Sure.  The left-most column represents who 

12       the prevailing candidate was in -- 

13            Q.   Well, start with the column -- the actual 

14       left-most where it says "District 20 year."

15            A.   Oh.  That's the year of the election.

16            Q.   Okay.  The next column.  

17            A.   Well, which election it was, whether 

18       general or primary.

19            Q.   Contest?

20            A.   Specific election.

21            Q.   And how many of them are there?

22            A.   Ten.

23            Q.   Is it the same ten for every district in 

24       this --

25            A.   I believe.
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1            Q.   -- summary?

2            A.   I believe it is.

3            Q.   What's the next column over?

4            A.   Who the candidate of choice -- who the 

5       Hispanic candidate of choice was in T100.

6            Q.   So, for example, in 2002, in District 20, 

7       what was the Hispanic candidate of choice in plan 

8       C100?

9            A.   Sanchez.

10            Q.   What does the next column represent?

11            A.   The actual percentage of the vote that the 

12       prevailing candidate received in that -- in C100.

13            Q.   And that first row there says "Sanchez, 

14       61.9."  Do you see that?

15            A.   Correct.

16            Q.   What does that mean?

17            A.   It means that Sanchez got 61.9 percent of 

18       the vote in C100.

19            Q.   Now, what's the next column?

20            A.   It's who the prevailing candidate was in 

21       the proposed map in C118.

22            Q.   What does the prefix XOAG mean?

23            A.   I have no idea.

24            Q.   Okay.  

25            A.   AG I assumes stands for attorney general, 
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1       but I have no idea what XO is.

2            Q.   Okay.  So -- 

3            A.   It's not hugs and kisses.

4            Q.   In that first row, then, Sanchez would have 

5       carried the district with 54.2 percent of the vote in 

6       plan C118?

7            A.   That's my understanding.

8            Q.   You see how there's some shading down 

9       below?

10            A.   Correct.

11            Q.   What does that represent?

12            A.   The shading is when the candidate who won 

13       in that district was not the Hispanic candidate of 

14       choice.

15            Q.   So sticking with District 20, the race at 

16       the bottom, does the highlighting or shading for 

17       Guzman, 51.1, and that's highlighted because Bailey 

18       prevailed with 56 -- 56.5 percent of the vote in plan 

19       C100, but Guzman would have prevailed in plan C118, 

20       right?

21            A.   Yes.  But I guess I don't see it the way 

22       that you're reading it.  I think it's highlighted 

23       ignoring the percentages just because in the middle 

24       column the Hispanic candidate of choice is Bailey and 

25       the other column it's not.  So it's highlighted.
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1            Q.   Gotcha.  And these summaries came with all 

2       the regression analyses that you would get from the 

3       office of the attorney general?

4            A.   Yes.  But sometimes we wouldn't ask for -- 

5       you know, often we would ask for the entire map, but 

6       in some circumstances we would say can you just run 

7       it for one district.  So, it would just be, you know, 

8       one -- one district 20, for example.  

9            Q.   How -- 

10            A.   And let me --

11            Q.   Go ahead.  

12            A.   -- add to that.  Sometimes they wouldn't 

13       send us the reports, it was just conversations over 

14       the phone.  You know, I would call and say, hey, you 

15       know, originally it was 10 out of 10, what is it now?  

16       Do we maintain it up to a 7 out of 10, and it was 

17       just a conversation over the phone where there would 

18       be no further communication aside from that.  

19            Q.   Well, you anticipated, I think, my next 

20       question, which is how did you make the requests of 

21       the office of the attorney general and how did you 

22       receive a response?

23            A.   Varied.  Sometimes it was an e-mail, 

24       sometimes it was a phone call.  

25            Q.   If you received this -- you certainly could 
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