
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

STATE OF TEXAS,   ) 

      )   

  Plaintiff,   )  

      ) 

 v.     ) 

      ) 

UNITED STATES OF AMERICA, ) 

and ERIC H. HOLDER, JR. in his  ) 

official capacity as Attorney General  ) 

of the United States,   )  

      ) 

  Defendants,   )  Case No. 11-CV-01303  

                                                                 ) RMC-TBG-BAH 

      ) [Three-Judge Panel] 

WENDY DAVIS, et al.,   ) 

      ) 

  Defendant-Intervenors. ) 

      ) 

     
 
 

PLAINTIFF STATE OF TEXAS’S REPLY IN SUPPORT OF SUMMARY 

JUDGMENT AS TO DEFENDANT-INTERVENORS’ SENATE CLAIMS 

 

 
Section 5 imposes on states the affirmative burden to demonstrate that their 

redistricting plans do not retrogress the position of racial minorities on a statewide 

basis.  Section 5 was designed as an extraordinary (and in theory temporary) 

mandate that compelled one sovereign to gain the approval of another before 

enacting its own laws.  These heavy federalism costs were, at the time the VRA was 

enacted, justified by a disease infecting many states’ election laws. Not surprisingly 

then, the section 5 proceeding contemplates two parties, regardless of the path to 

preclearance selected by the state: the United States (and the Department of 
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Justice in particular) and the state.  When that symmetry is broken, by allowing 

private litigants (particularly disgruntled lawmakers whose positions were rejected 

by a majority of the state legislature) to interpose objections not advanced by DOJ, 

the heavy federalism costs exacted by section 5 are exacerbated.  Nevertheless, the 

State of Texas respectfully files this reply to address objections not lodged by DOJ, 

but by Intervenors’ in their responses to the State’s Motion for Summary Judgment 

of September 14, 2011 (the Motion).1 

I. Plan S148 Fully Complies with Section 5 As A Matter of Law. 

DOJ did not lodge a single objection to the Senate Map, admitting that Texas 

“is entitled to a declaratory judgment that the proposed Senate plan complies with 

Section 5 of the Voting Rights Act.”  See United States’s Answer ¶ 46 (Doc. 45).   

Despite DOJ’s admission, several intervenors allege that Plan S148 retrogresses.   

As demonstrated in the State’s motion for summary judgment, Plan S148 retains 

the 7 Hispanic opportunity districts (S6, S19, S20, S21, S26, S27, and S29) and the 

2 plurality African-American districts (S13 and S23) in the benchmark plan.  

(Exhibit 1, Red 106 and Red 202).  Like the benchmark, each of the seven Hispanic 

districts has a Hispanic Citizen Voting Age Population (HCVAP) and a Hispanic 

Voting Age Population (HVAP) of greater than 50% in Plan S148, giving Hispanics 

in those districts the ability to elect the candidate of their choice.  (Exhibit 2, Red 

106).  Likewise, each of the two plurality African-American districts in Plan S148 

maintains Black Voting Age Population (BVAP) at levels approximately equal to 

                                                           

1 Objections made by Intervenors that are identical to those raised by DOJ are addressed in the 

State’s reply to DOJ’s response to the Motion.  
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those in the benchmark plan.  Id. (Red 202).  African Americans in those districts 

therefore have at least the same ability to elect the candidate of their choice as they 

did in the benchmark.   

a. Regression Analysis Shows That Plan S148 Does Not 
Retrogress.  

The State’s Reconstituted Election Analysis (RPVA) (Exhibits 3 and 4) also 

demonstrates that the Senate plan is not retrogressive.  Viewed through the lens of 

RPVA, each of the seven Senate districts in which Hispanics have the ability to 

elect the candidate of their choice will perform the same or better under Plan S148.  

The same is true for the two Senate districts in which African-Americans have the 

ability to elect their candidate of choice. The chart below summarizes Exhibits 3 

and 4 and demonstrates that even viewed through the lens of RPVA Plan S148 does 

not retrogress. 

Senate Benchmark and Plan S148 Performance 

 

District Benchmark Plan S148 

6 10/10 10/10 

13 10/10 10/10 

19 8/10 8/10 

20 7.5/10 9/10 

21 8/10 10/10 

23 10/10 10/10 

26 10/10 10/10 

27 10/10 10/10 

29 10 10/10 

 

b. Senate District 15 Is Not a Protected District. 

Texas Black Legislative Caucus, and NAACP Intervenors argue that the 

Senate Plan is retrogressive as to Senate District 15.   But Senate District 15 was 
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not a protected district under the benchmark because it was not a majority-minority 

district.  (Exhibit 1, Red 106 and Red 202).  In both the benchmark and Plan S148, 

Senate District 15 is a coalition district: together two or more groups of minorities 

make up more than 50% of the population.  As argued in the State’s reply to DOJ’s 

response to the motion for summary judgment, such districts are not protected.  

Indeed, RPVA cannot even be performed in districts such as Senate District 15, 

because a regression analysis cannot identify a candidate of choice.  (Exhibits 3 and 

4). 

c. The Senate Plan Was Enacted Without  a Discriminatory 
Purpose 

Notably, by admitting that the Senate Plan was entitled to a declaratory 

judgment because it fully complied with Section 5, DOJ also tacitly conceded that 

the map was not enacted with a discriminatory purpose.  The point is not a subtle 

one, given DOJ’s insistence that section 5, notwithstanding well-established 

constitutional concerns, would bar preclearance of an “incompetent retrogressor’s” 

plan.   That is to say, a plan created with specific retrogressive intent, but failing to 

actually retrogress, would not pass preclearance muster, according to that position.  

See Reno v. Bossier Parish Sch. Bd., 528 U.S. 320, 332 (2000).  Davis Intervenors, 

however, (unable to demonstrate anything close to retrogression) attempt to 

fabricate out of thin air a discriminatory purpose.  As the State noted in its reply to 

DOJ’s response to the Motion, the standard for discriminatory purpose is clear and 

well-settled:  
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“Discriminatory purpose,” however, implies more than intent as volition or intent 
as awareness of consequences. It implies that the decisionmaker, in this case a 
state legislature, selected or reaffirmed a particular course of action at least in part 
“because of,” not merely “in spite of,” its adverse effects upon an identifiable 
group. 

 
Personnel Administrator of Massachusetts v. Feeney, 442 U. S. 256, 279 (1979).  

Intervenors rely almost exclusively on self-serving statements from members of the 

Democratic delegation to the Texas Legislature.  But these statements, even if 

accepted for purposes of this Motion as true, do not show that Plan S148 was 

enacted with the specific intent to discriminate against African Americans, 

Hispanics, or any other minority group because of, rather than in spite of, their 

race, color, or language.   

The Davis Intervenors strain to find discriminatory intent by alleging that 

Plan S148 “dismantle[s] SD 10’s minority voter coalition.”    Indeed, nearly half of 

their argument is devoted to a discussion of Senate District 10 (Senator Davis’ 

district).  A comparison of the minority populations in both the benchmark plan and 

Plan S148, refutes any argument that Senate District 10 was “dismantled.”  

(Exhibits 1 and 2, Red 106 and Red 202) 

    Benchmark   Plan S148 

BVAP    17.9%    13.4% 

HCVAP   15.1%    13.6% 

Thus, Senate District 10, in both the benchmark plan and Plan S148 is a 

crossover district, and not even a particularly strong one.  Such districts are not 

protected under the VRA.  See Bartlett v. Strickland, 129 S. Ct. 1231, 1246 (2009).  
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Davis Intervenors offer only DOJ Guidance in support of their claim that crossover 

districts should be protected, suggesting (apparently) that under a “functional 

analysis” Senate District 10 is a performing district.  But the only evidence offered 

in support is testimony that Senate District 10 elected Senator Davis (the minority’s 

“preferred candidate”) in 2008.  Sen. Davis’s argument epitomizes the “functional 

analysis” notion; if her position is correct, then any democrat, elected in any district, 

with any minority voting age population, would become a protected district.  Indeed, 

the report of the State’s expert, John Alford, suggests that minorities in Senate 

District 10 cannot control the outcome of elections in that district:  “Old Senate 

District 10 has a 62.7 percent Anglo CVAP, indicating that even if Blacks, 

Hispanics and Others were all voting cohesively they would still not constitute a 

majority in the district.”  (Exhibit 5, Report of John Alford at 11).  For this reason, 

minorities, even if operating in a coalition, do not have the ability to elect their 

candidate of choice in Senate District 10. 

 Claims that legislators representing minorities did not have access to the 

map drawing process are also untrue.  In fact, Senator Davis had more access to the 

process than any other Senator.  (Exhibit 6, Doug Davis Declaration ¶ 6).  As early, 

as the Fall 2010, Senator Davis was actively participating in the process, when her 

district director testified during a Public Outreach hearing on redistricting in Dallas 

County.  Id. ¶ 2.  Davis also met personally with Senator Seliger sometime in March 

2011 and with Doug Davis, Director of the Senate Select Committee on 

Redistricting, on May 6, 2011.  Id. ¶ 3.  She testified personally before the 
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committee on May 12.  Id. ¶ 4.  Nineteen of her Tarrant County constituents 

registered an opinion on the proposed map at the same hearing.  Id. ¶ 5. 

Amendments to Senate District 10, sponsored by Senator Davis, were carried by 

Senator Zaffirini and presented to the committee at a May 13, 2011 hearing.  Id. ¶4.  

The same amendments were presented and rejected on the floor.  Id.  Senator Davis 

tried once more to gerrymander a win at the polls, convincing Representatives 

Veasey and Alonzo to carry her amendments in the House.  Id.  Again, the 

amendments failed to garner the support of the majority.  Id.  In total, the 

committee held seven Public Outreach hearings around the State and two public 

hearings during the regular session.  Id. ¶ 5.  And Senator Seliger and the 

committee staff maintained an open-door policy with the Senate, agreeing to meet 

with any Senator that requested a meeting and often talking informally with 

Senators, including those representing minorities, throughout the process.  Id. ¶ 6. 

 In the end,  Plan S148 won overwhelming support, passing the Senate 29-2 

and the House 96-47.  And what was a majority Anglo and Republican district 

remains a majority Anglo and Republican district.  Nothing about the process or the 

data underlying new Senate District 10 evidences that the legislature passed Plan 

S148 with the specific intent of discriminating on account of race, color, or language.   

Dated:  October 31, 2011   

Respectfully Submitted, 

 

GREG ABBOTT 

Attorney General of Texas 

 

DANIEL T. HODGE 

First Assistant Attorney General 

Case 1:11-cv-01303-RMC-TBG-BAH   Document 90    Filed 10/31/11   Page 7 of 12



 

BILL COBB 

Deputy Attorney General for Civil Litigation 

 

DAVID C. MATTAX 

Director of Defense Litigation 

 

 

/s/ David J. Schenck 

DAVID J. SCHENCK 

Deputy Attorney General for Legal Counsel 

 

J. REED CLAY, JR. 

Special Assistant and Senior Counsel  

to the Attorney General 

 

BRUCE D. COHEN 

Special Assistant to the Attorney General 

       

Office of the Attorney General  

P.O. Box 12548, Capitol Station 

209 W. 14th Street    

Austin, Texas  78701 

(512) 936-1342 / (512) 936-0545 (fax)  

  

      Attorneys for the State of Texas 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and correct copy of the foregoing document has 

been sent the Court’s electronic notification system to the following parties on 

October 31, 2011: 

 

Daniel J. Freeman  

Thornton Russell Nobile 

U.S. DEPARTMENT OF JUSTICE  

Voting Section, Civil Rights Division  

950 Pennsylvania Avenue, NW  

NWB Room 7203  

Washington, DC 20530 

(202) 305-4355  

Email: daniel.freeman@usdoj.gov 

Email: t.russell.nobile@usdoj.gov 

 

J. Gerald Hebert 

191 Somerville Street, #405 

Alexandria, VA 22304 

(703) 628-4673 Fax: (202) 736-2222  

Email: jghebert@comcast.net 

 

Paul M. Smith, Michael B. DeSanctis 

Jessica Ring Amunson 

Caroline D. Lopez 

JENNER & BLOCK LLP 

1099 New York Ave., N.W. 

Washington, D.C. 20001 

 

Mark A. Posner  

LAWYERS' COMMITTEE FOR CIVIL 

RIGHTS  

1401 New York Avenue, NW Suite 400  

Washington, DC 20005  

(202) 307-1388  

Email: mposner@lawyerscommittee.org 

 

John M. Devaney, Marc Erik Elias 

Kevin J. Hamilton 

PERKINS COIE  

700 13th Street, NW Suite 600  

Washington, DC 20005-3960  

(202) 628-6600 Fax: (202) 654-9124  

Nina Perales  

Marisa Bono  

Rebecca McNeill Couto 

MEXICAN AMERICAN LEGAL 

DEFENSE & EDUCATIONAL FUND, 

INC.  

110 Broadway Suite 300  

San Antonio, TX 78205  

(210) 224-5476 Fax: 210-224-5382  

Email: nperales@maldef.org 

 

Robert Stephen Notzon  

1507 Nueces Street  

Austin, TX 78701-1501  

(512) 474-7563 Fax: (512) 474-9489  

Email: robert@notzonlaw.com 

 

Ray Velarde  

1216 Montana Avenue  

El Paso, TX 79902  

(915) 532-6003  

Email: velardelaw2005@yahoo.com 

 

Chad W. Dunn  

BRAZIL & DUNN  

4201 FM 1960 West Suite 530  

Houston, TX 77068  

(281) 580-6310  

Email: chad@brazilanddunn.com 

 

Joaquin Avila  

LAW OFFICE OF JOAQUIN G. AVILA  

P.O. Box 33687  

Seattle, WA 98133  

(206) 724-3731 

Email: jgavotingrights@gmail.com 
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Email: jdevaney@perkinscoie.com 

Email: melias@perkinscoie.com 

 

 

Gary L. Bledsoe  

LAW OFFICE OF GARY L. BLEDSOE 

AND ASSOCIATE  

316 West 12th Street  

Suite 307  

Austin, TX 78701  

(512) 322-9992/(512) 322-0840 (fax) 

Email: garybledsoe@sbcglobal.com 

 

Marisa Bono  

MEXICAN AMERICAN LEGAL 

DEFENSE AND EDUCATIONAL 

FUND  

110 Broadway  

Suite 300  

San Antonio, TX 78205  

(210) 224-5476/(210) 224-5382 (fax)  

Email: mbono@maldef.org 

 

John Kent Tanner  

3743 Military Road, NW  

Washington, DC 20015  

(202) 503-7696  

Email: john.k.tanner@gmail.com 

 

Karen M. Soares  

FRIED, FRANK, HARRIS, SHRIVER & 

JACOBSON LLP  

801 17th Street, NW  

Washington, DC 20006  

(202) 639-7266/(202) 639-7003 (fax)  

Email: karen.soares@ffhsj.com 

 

 

Jose Garza  

LAW OFFICE OF JOSE GARZA  

7414 Robin Rest Drive  

San Antonio, TX 98209  

(210) 392-2856  

Email: garzpalm@aol.com 

 

Allison Jean Riggs  

SOUTHERN COALITION FOR 

SOCIAL JUSTICE  

1415 West Highway 54  

Suite 101  

Durham, NC 27707  

(919) 323-3380/(919) 323-3942 (fax)  

Email: allison@southerncoalition.org 

 

 

 /s/ David J. Schenck 

DAVID J. SCHENCK 

Deputy Attorney General for Legal 

Counsel 
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