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THE STATE OF TEXAS'SNONBINDING STATEMENT OF | SSUES

Appellant, the State of Texas, submits the follmyvunonbinding statement of
issues for this appeal.

When the Texas Legislature enacted legislationvitigh the congressional
and legislative districts following the 2010 censulexas was a covered
jurisdiction required to obtain preclearance befonplementing the districting
plans. Texas filed a preclearance lawsuit agdimstUnited States, and numerous
private parties intervened. A three-judge distdoturt denied preclearance, and

while Texas’s direct appeal was pending, the Supr&ourt struck down the



coverage formula by which jurisdictions had beehjetted to the preclearance
requirements. The Supreme Court explained that‘¢ktraordinary departure”
from traditional federalism principles embodied thee preclearance framework
iImposed costs upon the States that the Constituioionger permitted.Shelby
County v. Holder 133 S. Ct. 2612, 2624, 2627 (2018); at 2621 (noting the
“substantial federalism costs” of imposing precéae burdens on the States).
The Supreme Court then vacated the district coujtidgment denying
preclearance to Texas’s districting plans and reledrthis case.Texas v. United
States133 S. Ct. 2885 (2013) (mem.).

On remand, Texas moved to dismiss its claims astroao one ground:
because “Texas is no longer subject to preclearand@laintiff's Motion to
Dismiss at 1 (1:11-cv-01303, July 3, 2013). Thed¢hudge district court granted
the motion on that basis, recognizing that “[t]hecidion in Shelby County
dismantled the legal framework that called for pracance of Texas’s redistricting
plans in the first placeThat alone rendered Texas'’s claim for declaratoeliaf
moot” Memorandum and Order at 4 (1:11-cv-01303, D&c2013) (emphasis
added). None of the private-party intervenors afgukthis final judgment.

Some, but not all, of the intervenors subsequestalyght attorneys’ fees for
their participation in the since-nullified preclaace suit. Texas filed an advisory

explaining that “these proceedings have alreadggaggnificant unconstitutional



burdens” on the State and urging that the intersseesbould not be permitted to
exacerbate those burdens “by seeking payment fhenrState of Texas for their
voluntary participation in a proceeding that nesteould have been held in the first
place.” Advisory at 2 (1:11-cv-01303, Dec. 20, 201 Responding to lengthy,
detailed fee requests would have required the tisgyificant state resources that
could not be recovered (and was contrary to theeug Court’s admonition that
the imposition of burdens associated with the theisting preclearance regime
was unconstitutional), so the State sought to m#zemany additional burdens that
intervenors could impose through this litigatiddut the State also made clear that
it would provide a full response to the intervenées claims “if requested to do so
by the Court.” Id. at 3. The three-judge district court remanded dhge to a
single judge, Order (1:11-cv-01303, Jan. 22, 20Whp awarded fees based upon
the single judge’s implicit modification of the #®&-judge district court’s final
judgment,e.g, Opinion at 6 (1:11-cv-01303, June 18, 2014) (aoiag that both
Shelby Countyand Texas'’s enactment of new districting plans” tadoTexas’s
claim) (emphasis addedid. at 13, 14 16, 17 (basing the award of fees upon

arguments thabhelby Countglone did not moot this lawsuit).



At this preliminary stage, the State of Texas fregti the Court and the
parties of the following issues on appeal:

1. WhetherShelby County v. Holdedorecloses imposing attorneys’ fees
against Texas for intervenors’ voluntary particapatin a lawsuit, the mere
existence of which placed unconstitutional burdgpen the State.

2. Whether a single judge has the power to antieadinal judgment of a
three-judge district court after the time for adpea that final judgment has
passed.

3. If Shelby Countyand the three-judge district court’s final judgrmelio
not expressly and absolutely foreclose the fee éwdrd the district court
nevertheless abuse its discretion by awarding We#sut requesting a response
from Texas given the State’s reasonable interestawoiding additional
unconstitutional burdens caused by the nullifie@cfgarance regime and the
State’s expressed willingness to respond fulljhtofee claims upon request.

Texas reserves the right to raise any other istashave been preserved

for appellate review.
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