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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
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UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney
General of the United States,

Defendants.
WENDY DAVIS et al.,

Defendant-Intervenors,
MEXICAN AMERICAN LEGISLATIVE CAUCUS,
Civil Action No. 1:11-cv-1303

(RMC-TBG-BAH)
Three-Judge Court

Defendant-Intervenor,
GREG GONZALES et al.,
Defendant-Intervenors,
TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,
TEXAS LATINO REDISTRICTING TASK FORCE,
Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
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Pursuant to the minute order entered December 23, 2011, Defendants the United States
and Eric J. Holder, Jr., the Attorney General of the United States (collectively “United States”),
hereby submit this brief regarding the Plaintiff’s assertion of various privileges as the bases for
withholding information sought by the United States in discovery.

BACKGROUND

In this action for a declaratory judgment under Section 5 of the Voting Rights Act, as
amended, 42 U.S.C. § 1973c, the State of Texas has alleged that the redistricting plans at issue
do not have a discriminatory purpose. The United States has sought to discover documents and
information regarding legislative purpose, and Texas has broadly asserted various privileges to
shield those documents and that information from disclosure. The United States now seeks a
ruling on the validity of the State’s assertions of privilege.

The disputed material falls into three categories.

First are communications between key members of the legislature and the three
legislative staffers who drew the maps at issue: Doug Davis, Ryan Downton, and Gerardo
Interiano. Texas has built its intent case in large part on declarations from the map-drawers who
attested to what legislators told them (or did not tell them) to do, and it has recently announced
that the three map-drawers will be among its five witnesses during the three-judge portion of the
trial. The United States propounded a request for the production of documents reflecting these
communications. See Exhibit 1 (U.S. discovery requests). Texas objected, broadly claiming that
all such communications between the legislators and the map-drawers are protected by the
attorney-client privilege, the work-product privilege, and the legislative privilege. See Exhibit 2
(Texas discovery responses).

Second are communications between the Texas Legislative Council (“TLC” or
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“Council”) and key members of the legislature or their staff. The TLC is a non-partisan
legislative agency that provided service and support to the Legislature during the redistricting
process, and the State has indicated its intention to call a key Council employee, David Hanna, as
one of its five witnesses during the three-judge court portion of the trial.* The United States
seeks to determine, among other things, whether the State of Texas ignored warnings from the
TLC that the configuration of its proposed districts risked running afoul of the VVoting Rights
Act. To that end, the United States asked about communications between the TLC and members
of the Legislature and their staff during a Rule 30(b)(6) deposition of the Council. See Exhibit 3
(deposition excerpts). The United States also propounded several discovery requests seeking
similar information. See Exhibit 1 (U.S. discovery requests). Texas objected, broadly claiming
that all such communications between the legislature and the Council are protected by the
attorney-client privilege, the work-product privilege, the legislative privilege, and privilege
based on Texas Government Code § 323.017.2 See Exhibit 2 (Texas discovery responses).

Third are documents containing summaries of racially polarized voting analyses prepared
by the technical staff of the Office of the Texas Attorney General (“OAG”). These summaries,

which came to light during a Rule 30(b)(6) deposition of the OAG, will show that the State was

! According to its website, “[t]he Texas Legislative Council is a nonpartisan legislative
agency that provides bill drafting, computing, research, publishing, and document distribution
services to the Texas Legislature and the other legislative agencies.” Texas Legislative Council,
(Dec. 26, 2011), http://www.tlc.state.tx.us/.

2 Texas Government Code § 323.017 provides as follows: “Communications, including
conversations, correspondence, and electronic communications, between a member of the
legislature or the lieutenant governor and an assistant or employee of the council that relate to a
request by the official for information, advice, or opinions from an assistant or employee of the
council are confidential. Information, advice, and opinions given privately by an assistant or
employee of the council to a member of the legislature, or the lieutenant governor, acting in the
person's official capacity, are confidential. However, the member or lieutenant governor may
choose to disclose all or a part of the communications, information, advice, or opinions to which
this section applies, and such a disclosure does not violate the law of this state.”
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intently focused on electoral performance when it drew its maps, and they will show that the
State was aware that its proposed maps would decrease minority electoral performance in the
elections on which it chose to focus. See Exhibit 3 (deposition excerpts). They were prepared by
Todd Giberson, who will be one of the State’s five witnesses during the three-judge portion of
the trial. The United States propounded a request for those summaries, and the State objected on
the basis of attorney-client privilege and work-product privilege.

The United States has asked the Court to resolve these claims of privilege by the morning
of January 4, 2012, when the United States has scheduled the depositions of David Hanna and
Clare Dyer, both of whom are employees of the TLC, during which the United States expects to
ask additional questions about communications between the legislature and the Council.

LEGAL STANDARDS

It is now well established that the proponent of a privilege in federal court bears the
burden of demonstrating facts sufficient to establish the privilege's applicability. In re Subpoena
Duces Tecum, 439 F.3d 740, 750 (D.C. Cir. 2006). The “basis of [a] privilege” must be
“adequately established in the record,” Liberty Lobby, Inc. v. Dow Jones & Co., Inc., 838 F.2d
1287, 1303 (D.C. Cir. 1988), through evidence “sufficient ... to establish the privilege ... with
reasonable certainty,” FTC v. TRW, Inc., 628 F.2d 207, 213 (D.C. Cir. 1980).

1. Attorney-Client Privilege

A party asserting the attorney-client privilege must demonstrate that: (1) the asserted
holder of the privilege is or sought to become a client; (2) the person to whom the
communication was made (a) is a member of the bar of a court, or her subordinate and (b) in
connection with this communication is acting as a lawyer; (3) the communication relates to a fact

of which the attorney was informed (a) by his client (b) without the presence of strangers (c) for
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the purpose of securing primarily either (i) an opinion on law or (ii) legal services or (iii)
assistance in some legal proceeding, and not (d) for the purpose of committing a crime or tort;
and (4) the privilege has been (a) claimed and (b) not waived by the client. In re Sealed Case,
737 F.2d 94, 98-99 (D.C. Cir. 1984). "A blanket assertion of the privilege will not suffice.
Rather, the proponent must conclusively prove each element of the privilege.” In re Lindsey, 148
F.3d 1100, 1106 (D.C. Cir. 1998) (internal citation and quotation omitted) (rejecting an assertion
of attorney client privilege for an advisor to the President who was also served as a policy
advisor).
2. Work-Product

The Federal Rules of Civil Procedure protect from discovery "documents and tangible
things that are prepared in anticipation of litigation or for trial by or for another party or its
representative.” Fed. R. Civ. P. 26(b)(3). "The party invoking the privilege, however, has the
burden of proving that the memoranda qualify as work product.” Hager v. Bluefield Regional
Medical Center, Inc., 170 F.R.D. 70, 76 (D.D.C.1997). "In reviewing documents claimed to be
protected by the work-product privilege, the court must determine whether, in light of the nature
of the document or the factual situation in a particular case, the document can fairly be said to
have been prepared or obtained because of the prospect of litigation.” Jinks-Umstead v. England,
231 F.R.D. 13,19 (D.D.C. 2005). The work-product protection is not absolute, though, and it can
be overcome if the party seeking the materials “shows that it has substantial need for the
materials to prepare its case and cannot, without undue hardship, obtain their substantial
equivalent by other means.” Fed. R. Civ. P. 26(b)(3)(A)(ii).
3. State Legislative Privilege

There is no state legislative privilege in the Federal Rules of Evidence. The Supreme
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Court has concluded that no state legislative privilege exists in federal criminal cases. See
United States v. Gillock, 445 U.S. 360 (1980). The D.C. Circuit has never recognized a state
legislative privilege in federal civil cases,® and this Court should deny the State’s invitation to
create one.

Evidentiary privileges are strongly disfavored, and the Supreme Court has repeatedly
cautioned lower courts against recognizing new ways of excluding probative evidence. See, e.g.,
University of Pennsylvania v. E.E.O.C. 493 U.S. 182 (1990) (rejecting an academic peer-review
privilege); United States v. Nixon, 418 U.S. 683, 710 (1974) (deny an absolute testimonial
privilege to the President of the United States); Couch v. United States, 409 U.S. 322 (1973)
(rejecting an accountant-client privilege); Branzburg v. Hayes, 408 U.S. 665, 688 (1972)
(denying a testimonial privilege to reporters).

As a result, the standard for establishing a new privilege is quite high. "[W]hen
evaluating a novel claim of privilege we start with the primary assumption that there is a general
duty to give what testimony one is capable of giving." In re Sealed Case, 148 F.3d 1073, 1075
(D.C. Cir. 1998) (rejecting a "protective function privilege" for Secret Service Agents protecting
the President of the United States) (internal quotation omitted). "The Supreme Court requires
that a party seeking judicial recognition of a new evidentiary privilege under Rule 501
demonstrate with a high degree of clarity and certainty that the proposed privilege will
effectively advance a public good." Id. at 1076. "[T]he Supreme Court has demanded that the
proponent come forward with a compelling empirical case for the necessity of the privilege." 1d.

This Court is "constrained not to recognize any new privilege the need for which is less than

% The D.C. Circuit has recognized an evidentiary privilege for members of the United States
House or Representative and Senate. See Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408
(D.C. Cir. 1995). Those privileges are rooted in the Speech and Debate Clause of the United Constitution
and federal statutes. 1d.
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clear and convincing." 1d. at 1078-79.

Although the D.C. Circuit has never recognized it, a handful of district courts in other
circuits have recognized some form of a state legislative privilege. See e.g. Committee for a Fair
and Balanced Map v. Illinois State Bd. of Elections, 2011 WL 4837508 at *7 (N.D.Ill. Oct. 12,
2011) (unreported) (concluding that the enforcement of the Constitution and the VVoting Rights
Act outweighs a qualified legislator privilege); Rodriguez v. Pataki, 280 F.Supp.2d 89 (S.D.N.Y.
2003 (a redistricting case); Cano v. Davis, 193 F. Supp. 2d 1177 (C.D. Cal. 2002) (three-judge
district court); United States v. Irvin, 127 F.R.D. 169 (C.D.Cal. 1989). These courts have
generally adopted a case-by-case approach to determine the applicability of the privilege. In
Rodriguez, 280 F.Supp.2d at 100-01, the district court identified five factors to determine
whether a legislator's privilege prevents the introduction of testimonial and documentary
evidence. The factors included: (1) the relevance of the evidence sought to be protected; (2) the
availability of other evidence; (3) the seriousness of the litigation and the issues involved; (4) the
role of the government in the litigation; and (5) the possibility of future timidity by government
employees who will be forced to recognize that their secrets are violable. Id.

4. Texas Government Code § 323.017

There is no federal privilege based on Texas Government Code § 323.017. Texas law
provides some degree of confidentiality for communications between the TLC and members of
the legislature. Texas Gov. Code Ann. 8 323.017. It is not clear whether Texas courts recognize
that confidentiality as an evidentiary privilege, but Rule 501 of the Federal Rules of Evidence
requires federal court to recognize a state-based privilege only in cases where the court has
diversity jurisdiction under 28 U.S.C 8 1332. Samuelson v. Susen, 576 F.2d 546, 549 (3d

Cir.1978) ("Rule 501 requires a district court exercising diversity jurisdiction to apply the law of
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privilege which would be applied by the courts of the state in which it sits™). Otherwise, federal
courts are not bounds to recognize a privilege found in state law. See e.g. United States v.
Chiarella, 588 F.2d 1358, 1372 (2d Cir.1978) (evidentiary privilege under New York labor law
does not provide privilege under Rule 501); United States v. Cartledge, 928 F.2d 93 (4th Cir.
1991). Further, in Gillock, the Supreme Court rejected an argument that Tennessee's legislator's
privilege created a federal privilege. Gillock, 445 U.S. at 368 ("Thus, the fact that there is an
evidentiary privilege under the Tennessee Constitution, Art. 11, § 13, which Gillock could assert
in a criminal prosecution in state court does not compel an analogous privilege in a federal
prosecution.").

In order for Texas Government Code 8§ 323.017 to provide a privilege here, the State
must meet the high standard for recognizing a new privilege described above.

DISCUSSION

Under Section 5, the State of Texas bears the burden of proving that the redistricting
plans adopted by the Texas Legislature do not have a discriminatory purpose and will not have a
discriminatory effect. 42 U.S.C. § 1973c(a); see Georgia v. United States, 411 U.S. 526 (1973).
The State has the great bulk of the information relevant to this proceeding in its possession or
under its control. It cannot selectively disclose some of that information while withholding others
from scrutiny with blanket assertions of privilege.

At this point, the State of Texas has made only a blanket assertion of the various
privileges. Texas' objections to written discovery are boilerplate and points to no facts or
evidence in the record. It hasn’t offered any detailed bases for its assertions during telephone
conferences or correspondence between the parties. That makes it difficult for the United States

to articulate its position except in the most general terms.
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l. Communications between Legislators and the Map-Drawers

Request for Production No. 7 is targeted at emails and other documents exchanged
between the three map-drawers and certain key members of the legislature during the
redistricting process.* See Exhibit 1 (U.S. discovery requests). Each of the map-drawers is, in
fact, an attorney. Davis was counsel to Senator Seliger. Downton was counsel to the House
redistricting committee. And Interiano was counsel to the Speaker of the House. Together they
had primary responsibility for drawing the maps at issue here. Texas claims that these
documents are protected by the attorney-client privilege, the work-product privilege, and a state
legislative privilege. See Exhibit 2 (Texas discovery responses).’

The attorney-client privilege doesn’t apply here because Texas has waived it by putting
the communications directly at issue. Texas is seeking a declaration that redistricting plans
enacted by its own legislature do not have a discriminatory purpose. At the summary judgment
stage, the State submitted declarations from the map drawers stating that no legislators ever
asked them to make a change for the purpose of harming minority voters. See Exhibit 4
(declarations). Texas has more recently indicated its intention to call the map-drawers as
witnesses during the credibility phase of the trial to testify on the question of legislative intent.
But it is well established that a party cannot use privilege as both a sword and a shield. See Koch
v. Cox, 489 F.3d 384, 390 (D.C. Cir. 2007); Ideal Electronic Sec. Co. v. International Fidelity
Ins. Co., 129 F.3d 143, 151 (D.C. Cir. 1997); S.E.C. v. Lavin, 111 F.3d 921, 933 (D.C. Cir.
1997); see also In re Sealed Case, 676 F.2d 793, 818 (D.C. Cir. 1982) (“Courts need not allow a

claim of [attorney-client or work product] privilege when the party claiming the privilege seeks

% The United States is not seeking emails created after the redistricting process in
anticipation of this declaratory judgment action.

> The State’s privilege log, included in Exhibit 2, does not identify any emails that would
be responsive to this request.
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to use it in a way that is not consistent with the purpose of the privilege™). As a result, Texas
waived any privilege that might have applied when it relied on the communications as evidence
of the legislature’s benign intent.®

In addition, there is no evidence at this point that the map-drawers had an attorney-client
relationship with every one of the key legislators identified in the discovery request or that the
communications were made for the purpose of receiving legal advice and not for the purpose of
receiving technical or political assistance with redistricting. It is therefore unlikely that the State
will be able to establish the existence of an attorney-client privilege with the certainty necessary
to sustain it.

Similarly, the work-product privilege doesn’t apply because Texas hasn’t established the
existence of an attorney-client relationship or that any withheld documents were created by
attorneys in anticipation of litigation. Given the nature of the United States’ request, it is more
likely that any responsive documents were created for the purpose of drawing maps.

Finally, any responsive documents are not protected by a state legislative privilege
because that privilege does not exist in this circuit. Texas is unlikely to be able to meet the high
standard for establishing a new state legislative privilege, and it is not even clear at this point in
the briefing that Texas intends to try. But even if the State does convince this Court to recognize
a new privilege, that privilege is unlikely to be absolute and would be outweighed by the United

States’ interest in enforcing the VVoting Rights Act. See, e.g., Committee for a Fair and Balanced

® In the trial in Perez v. Perry, No. 5:11-cv-360 (W.D. Tex.), Downton purposefully
disclosed his conversations with Rep. Veasey (p.908: 14-24); Reps. Villareal and Castro (p.
916:18 — 917:7) ; Rep. Kuempel (p. 919:14-22); Rep. Pickett (p. 920:14-25 and 923: 17-23);
Rep. Solomons (p. 922:10-923:16); Dallas County house delegation (p. 924:13-925:1, 926:15-
927:11); Tarrant County house delegation (p. 929:9-930:10); the Harris County house delegation
(p. 930:11-932-4 and 933:12-934:20); and legal discussions with Texas Legislative Council
(931:3-7). See Exhibit 5 (trial transcript excerpts).

10
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Map v. lllinois State Bd. of Elections, 2011 WL 4837508 at *7 (N.D.Ill. Oct. 12, 2011)
(concluding that the enforcement of the Constitution and the VVoting Rights Act outweighs a
qualified legislator privilege). Moreover, Texas waived the legislative privilege in the Section 2
trial.’

1. Communications between the Texas Legislature and the Texas Legislative Council

1. Request for Production No. 6 targets emails and other documents exchanged between
the TLC and certain key legislators and staff during the redistricting process.® See Exhibit 1
(U.S. discovery requests). Responsive documents include emails sent to or from David Hanna,
an employee of the TLC whom the State has identified as one of its five witnesses during the
credibility phase of the trial to testify on the question of legislative intent. Texas claims that
these documents are protected by the attorney-client privilege, the work-product privilege, the
legislative privilege, and privilege based on Texas Government Code § 323.017. See Exhibit 2
(Texas discovery responses).

The attorney-client privilege doesn’t apply here because the TLC doesn’t have an
automatic attorney-client relationship with every member of the Texas Legislature, every
employee of members of the Texas Legislature, and every employee of every committee of the
Texas Legislature. That would stretch the privilege, which is to be narrowly construed, too far.
See In re Lindsay, 158 F.3d 1263, 1272 (D.C. Cir. 1998); In re Sealed Case, 676 F.2d 793, 807
n.44 (D.C. Cir. 1982) (the “attorney-client privilege must be ‘strictly confined within the

narrowest possible limits consistent with the logic of its principle,””). That is particularly true

" In the trial in Perez v. Perry, No. 5:11-cv-360 (W.D. Tex.), David Mattax, attorney for
the State of Texas, explicitly waived the legislative privilege with respect to legislators that had
conversations with Ryan Downton. See Trial Transcript at 901: lines 7-21, included in Exhibit 5
attached hereto.

® The United States is not seeking emails created after the redistricting process in
anticipation of this declaratory judgment action.

11
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where the attorney-client relationship is not even within the TLC’s statutory mandate. See Tex
Gov. Code Ann. § 323.006.° Nor is there any evidence here that any of the key legislators listed
in the discovery request actually sought to establish an attorney-client relationship with the TLC.

In addition, Texas has waived any attorney-client privilege by indicating its intention to
call Hanna to testify about legislative intent. It is clear from the United States’ Rule 30(b)(6)
deposition of the TLC that Hanna was a central figure in the redistricting process. The TLC’s
designee, Jeffrey Archer, indicated that Hanna was primarily responsible at the TLC for
answering questions from the legislature on compliance with the Voting Rights Act. See Exhibit
3 (deposition excerpts). The United States doesn’t yet know what Hanna might say because he
hasn’t yet been deposed, and he has thus far offered no testimony. But Texas may not, without
waiving the attorney-client privilege, put Hanna on the stand as a fact witness to testify about the
legislature’s benign intent based on knowledge gained while allegedly serving as the legislature’s
attorney. See Koch, 489 F.3d at 390.

The work-product privilege doesn’t apply because Texas hasn’t established the existence
of an attorney-client relationship or that any withheld documents were created by attorneys in

anticipation of litigation. Litigation is most definitely not part of the TLC’s mandate. Any

® The Council shall: "(1) study and investigate the functions and problems of state
departments, agencies, and officers; (2) conduct investigations and studies and make reports that
may be considered useful to the legislative branch of state government; (3) gather and
disseminate information for the legislature's use; (4) meet and perform council functions during
the legislative interim; (5) make periodic reports to all members of the legislature and keep the
legislature fully informed of all issues that may come before the council, any action taken on an
issue, and the progress made on an issue; (6) report council recommendations to the legislature
and, if appropriate, provide drafts of legislation with the report; (7) assist the legislature in
drafting proposed legislation; and (8) provide data-processing services to aid members and
legislative committees in accomplishing their legislative duties.” The statute also provides "By
agreement with either house of the legislature or a legislative agency, the council may perform
other services or functions for or on behalf of the house or agency."

12
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responsive documents would have been created for the purpose of drawing maps.

The state legislative privilege doesn’t apply for the reasons discussed above.

Finally, Texas Government Code § 323.017 also doesn’t protect the disputed material
from disclosure because state law doesn’t create a federal privilege. Indeed, the Supreme Court
rejected that argument in Gillock, 445 U.S. at 368 (holding that a clear evidentiary privilege
enshrined in the Tennessee Constitution did not create an analogous privilege in federal criminal
cases). Texas can argue that the Court should create a new privilege based on Texas
Government Code § 323.017, but it is unlikely to succeed because it won’t be able to
demonstrate the broad-based empirical need for such a privilege in order to advance the public
good. Any privilege would likely be qualified and more than overcome by the United States’
interest in enforcing the Voting Rights Act.

2. During a Rule 30(b)(6) deposition of the Texas Legislative Council, the United States
asked the TLC’s designee, Jeffrey Archer, a number of questions about communications between
legislature and the TLC. See Exhibit 3 (deposition excerpts). He refused to answer, citing the
attorney-client privilege and legislative privilege. At some points, he also relied on the
confidentiality provision in Texas Government Code § 323.017. Those privileges don’t protect
these deposition questions for the same reasons they don’t protect documents responsive to
Request for Production No. 6, as discussed immediately above.

3. Interrogatory No. 2 and Interrogatory No. 3 seek lists of people who requested certain
technical reports produced by the TLC’s redistricting software. See Exhibit 1 (U.S. discovery
requests). The lists are likely to show that key personnel involved in the redistricting process
were keenly focused on electoral performance and were aware of the electoral impact of the

proposed maps. Texas objects that the lists are protected by the attorney-client privilege, the

13
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work-product privilege, the legislative privilege, and privilege based on Texas Government Code
8 323.017. See Exhibit 2 (Texas discovery responses). In addition to all of the reasons discussed
above, these lists aren’t protected by any work-product privilege because they are not tangible
things prepared by attorneys in anticipation of litigation.

I11.  Summaries of Racially Polarized Voting Analyses

During a Rule 30(b)(6) deposition of the OAG, the United States discovered that Todd
Giberson, an OAG employee, had prepared brief summaries of lengthy statistical analyses of
racially polarized voting (“RPVA”) prepared by the OAG’s statistician based on data provided to
the public by the Texas Legislative Council. See Exhibit 3 (deposition excerpts). Those
summaries, rather than the lengthy statistical analyses, are what the OAG routinely provided to
the map-drawers and other key staffers. The OAG has voluntarily disclosed the lengthy
statistical analyses, and one summary was disclosed in the Perez case. Request for Production
No. 3 asks for a copy of all such RPVA summaries. See Exhibit 1 (U.S. discovery requests).
Texas now claims in its discovery responses that the summaries are protected by the attorney-
client and work-product privileges. See Exhibit 2 (Texas discovery responses).

The attorney-client privilege doesn’t apply here because the summaries don’t contain any
confidential communications from a client. They contain summaries of statistical analyses
generated completely within the OAG from public data sources and provided by the OAG to
alleged clients. While communications from an attorney to a client can be protected, they are
only protected to the extent that they relate to facts conveyed in confidence by the client. See
United States v. Sayan, 968 F.2d 55, 63 (D.C.Cir. 1992). There are no such facts in the
summaries.

Similarly, the work-product doctrine doesn’t protect the summaries because the timing of

14
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their preparation (during the legislative session) and their distribution (to the map-drawers)
suggests that they were prepared to aid in the legislative process — not because of anticipated
litigation. But even if they were protected, Texas has waived that protection by disclosing the
racially polarized voting analyses on which they’re based. “Disclosure waives the privilege for
those documents that are disclosed and as to other documents relating to the same subject matter
so long as disclosure of the additional documents would not defeat the purpose of the work
product doctrine, which is the promotion of the adversary system by safeguarding the fruits of an
attorney's trial preparations from the opponent.” Elkins v. District of Columbia, 250 F.R.D. 20,
26 (D.D.C.) (Collyer, J.) (internal quotation marks omitted).
CONCLUSION

The Court should overrule the State’s objections based on the attorney-client privilege,

the work-product privilege, the legislative privilege, and privilege based on Texas Government

Code § 323.017.

15
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Attorneys
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U.S. Department of Justice
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Washington, D.C. 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,

Plaintiff,

V.

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney
General of the United States,

Defendants.
WENDY DAVIS, et al.,

Defendant-Intervenors,

MEXICAN AMERICAN LEGISLATIVE CAUCUS, Civil Action No. 1:11-cv-1303

(RMC-TBG-BAH)

Defendant-Intervenor, Three-Judge Court

GREG GONZALES, et al.,
Defendant-Intervenors,

TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,

TEXAS LATINO REDISTRICTING TASK FORCE,
Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
BRANCHES et al.,

Defendant-Intervenors.
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UNITED STATES FIRST SET OF REQUESTSFOR ADMISSIONS
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Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, Defendants
UNITED STATES OF AMERICA and ERIC J. HOLDER, JR. ask the Plaintiff STATE OF
TEXAS to respond to these requests by December 23, 2011, by admitting that the statements
contained in the following numbered paragraphs are true.

As required by Rule 36(a)(4) of the Federal Rules of Civil Procedure, if the State must in
good faith qualify an answer or deny only part of a statement, the response must specify the part
admitted and qualify or deny the rest. For example, if the State admits that a statement is true
with respect to some districts listed in a paragraph but not to others, it must specifically identify
those districts as to which the statement is admitted and those districts as to which the statement
is denied or qualified.

REQUESTS FOR ADMISSION

1. According to the 2010 Census, the State of Texas has a total population of 25,145,561
persons, of whom 11,397,354 (45.3%) are non-Hispanic White; 9,460,921 (37.6%) are
Hispanic; 2,975,739 (11.8%) are non-Hispanic Black; and 1,027,956 (4.1%) are non-
Hispanic Asian.

2. According to the 2010 Census, the State of Texas has a total voting-age population (VAP) of
18,279,737, of whom 9,074,684 (49.6%) are non-Hispanic White; 6,143,144 (33.6%) are
Hispanic; 2,102,474 (11.5%) are non-Hispanic Black; and 758,636 (4.2%) are non-Hispanic
Asian.

3. Between the 2000 Census and the 2010 Census, the State’s total population increased by
4,293,741 persons, an increase of 20.6%.

4. Between the 2000 Census and the 2010 Census, the State’s voting-age population increased

by 3,314,676 persons, an increase of 22.1%.
2
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10.

11.

12.

13.

14.

15.

Between the 2000 Census and the 2010 Census, the State’s non-Hispanic White population
increased by 464,032 persons, an increase of 4.2%.

Between the 2000 Census and the 2010 Census, the non-Hispanic White proportion of the
State’s total population decreased from 52.4% to 45.3%.

Between the 2000 Census and the 2010 Census, the State’s non-Hispanic White voting-age
population increased by 648,518 persons, an increase of 7.7%

Between the 2000 Census and the 2010 Census, the non-Hispanic White proportion of the
State’s voting-age population decreased from 56.3% to 49.6%.

Between the 2000 Census and the 2010 Census, the State’s Hispanic population increased by
2,791,255 persons, an increase of 41.8%.

Between the 2000 Census and the 2010 Census, the Hispanic proportion of the State’s total
population increased from 32.0% to 37.6%.

Between the 2000 Census and the 2010 Census, the State’s Hispanic voting-age population
increased by 1,860,243 persons, an increase of 43.4%

Between the 2000 Census and the 2010 Census, the Hispanic proportion of the State’s
voting-age population increased from 28.6% to 33.6%.

Between the 2000 Census and the 2010 Census, the State’s non-Hispanic Black population
increased by 576,656 persons, an increase of 24.0%.

Between the 2000 Census and the 2010 Census, the non-Hispanic Black proportion of the
State’s total population increased from 11.5% to 11.8%.

Between the 2000 Census and the 2010 Census, the State’s non-Hispanic Black voting-age

population increased by 463,301 persons, an increase of 28.3%.
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16.

17.

18.

19.

20.

21.

22,

23.

24,

25.

26.

Between the 2000 Census and the 2010 Census, the non-Hispanic Black proportion of the
State’s voting-age population increased from 11.0% to 11.5%.

Between the 2000 Census and the 2010 Census, the State’s non-Hispanic Asian population
increased by 433,024 persons, an increase of 72.8%.

Between the 2000 Census and the 2010 Census, the non-Hispanic Asian proportion of the
State’s total population increased from 2.8% to 4.1%.

Between the 2000 Census and the 2010 Census, the State’s non-Hispanic Asian voting-age
population increased by 321,421 persons, an increase of 73.5%.

Between the 2000 Census and the 2010 Census, the non-Hispanic Asian proportion of the
State’s voting-age population increased from 2.9% to 4.2%.

Non-Hispanic White persons made up 10.8% of the increase in the State’s total population
between the 2000 Census and the 2010 Census.

Non-Hispanic White persons made up 19.6% of the increase in the State’s voting-age
population between the 2000 Census and the 2010.

Hispanic persons made up 65.0% of the increase in the State’s total population between the
2000 Census and the 2010 Census.

Hispanic persons made up 56.1% of the increase in the State’s voting-age population
between the 2000 Census and the 2010 Census.

Non-Hispanic Black persons made up 13.4% of the increase in the State’s total population
between the 2000 Census and the 2010 Census.

Non-Hispanic Black persons made up 14.0% of the increase in the State’s voting-age

population between the 2000 Census and the 2010 Census.
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27.

28.

29.

30.

31.

32.

33.

Non-Hispanic Asian persons made up 10.1% of the increase in the State’s total population
between the 2000 Census and the 2010 Census.

Non-Hispanic Asian persons made up 9.7% of the increase in the State’s voting-age
population between the 2000 Census and the 2010 Census.

According to the Census Bureau’s 2006-2010 American Community Survey, the State of
Texas has an estimated citizen voting-age population (CVAP) of 15,276,966 persons, of
whom 8,938,816 (57.6%) are non-Hispanic White; 3,889,571 (25.5%) are Hispanic;
1,961,742 (12.8%) are non-Hispanic Black; and 426,108 (2.8%) are non-Hispanic Asian.

United States House of Repr esentatives

The United States House of Representatives consists of 435 members apportioned among the
States according to population after each decennial census. After the 2000 Census, the State
of Texas was entitled to 32 representatives, and federal law then required the State to
redistrict.

On August 4, 2006, a three-judge district court, in LULAC v. Perry, 2006 WL 3069542, Civ.
No. 2:03-CV-354 (E.D. Tex. Aug. 4, 2006) (per curiam), adopted a redistricting plan for
Texas’ congressional delegation based on the 2000 Census. As a court-ordered plan, that
plan was not subject to preclearance under Section 5 of the Voting Rights Act. That plan was
the last plan in force or effect and is therefore the benchmark plan for purposes of this case.
The LULAC v. Perry plan is also known as Plan C100.

After the 2010 Census, the State of Texas was entitled to four additional representatives in
Congress, for a total of 36 representatives, and federal law once again required the State to

redistrict.
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34.

35.

36.

37.

38.

39.

40.

41.

42.

On June 24, 2011, the Texas Legislature passed Senate Bill 4, containing a new
congressional redistricting plan based on the 2010 Census, and the Governor signed it on
July 18, 2011.

The plan contained in Senate Bill 4 is the proposed plan for purposes of this case.

The plan contained in Senate Bill 4 is also known as Plan C185.

The proposed redistricting plan for the Texas delegation to the United States House of
Representatives is a “standard, practice, or procedure with respect to voting” within the
meaning of Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C. 81973c.
Hispanic citizens have the ability to elect their preferred candidates of choice to the United
States House of Representatives in the following seven districts in Plan C100: 15, 16, 20, 23,
27, 28, and 29.

Hispanic citizens will have the ability to elect their preferred candidates of choice to the
United States House of Representatives in the following seven districts in Plan C185: 15, 16,
20, 28, 29, 34 and 35.

Black citizens have the ability to elect their preferred candidates of choice to the United
States House of Representatives in the following three districts in Plan C100: 9, 18 and 30.
Black citizens will have the ability to elect their preferred candidates of choice to the United
States House of Representatives in the following three districts in Plan C185: 9, 18 and 30.
Minority citizens do not have the ability to elect their preferred candidates of choice to the
United States House of Representatives in the following 22 districts in Plan C100: 1 through

8, 10, 11, 12, 13, 14, 17, 19, 21, 22, 24, 25, 26, 31, and 32.
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43.

44,

45.

46.

47.

48.

49.

50.

Minority citizens will not have the ability to elect their preferred candidates of choice to the
United States House of Representatives in the following 26 districts in Plan C185: 1 through
8,10, 11, 12, 13, 14, 17, 19, 21 through 27, 31, 32, 33, and 36.

In Plan C100, proportionality in relation to the Black share of the State’s citizen voting-age
population would exist if Black voters formed an effective voting majority in 4 districts.

In Plan C100, proportionality in relation to the Hispanic share of the State’s citizen voting-
age population would exist if Hispanic voters formed an effective voting majority in 8
districts.

In Plan C100, proportionality in relation to the combined Black and Hispanic share of the
State’s citizen voting-age population would exist if Black and Hispanic voters formed an
effective voting majority in 12 districts.

In Plan C185, proportionality in relation to the Black share of the State’s citizen voting-age
population would exist if Black voters formed an effective voting majority in 5 districts.

In Plan C185, proportionality in relation to the Hispanic share of the State’s citizen voting-
age population would exist if Hispanic voters formed an effective voting majority in 9
districts.

In Plan C185, proportionality in relation to the combined Black and Hispanic share of the
State’s citizen voting-age population would exist if Black and Hispanic voters formed an
effective voting majority in 14 districts.

Compared to Plan C100, Plan C185 increases the whole number of seats by which Black
voters are underrepresented in the State’s congressional delegation in relation to the Black

proportion of the State’s citizen voting-age population.
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51.

52.

53.

54.

55.

56.

57.

Compared to Plan C100, Plan C185 increases the whole number of seats by which Hispanic
voters are underrepresented in the State’s congressional delegation in relation to the Hispanic
proportion of the State’s citizen voting-age population.

Compared to Plan C100, Plan C185 increases the whole number of seats by which Black and
Hispanic voters, combined, are underrepresented in the State’s congressional delegation in
relation to the combined Black and Hispanic proportion of the State’s citizen voting-age
population.

In the 2010 general election for U.S. Representative in congressional district 23,
Congressman Ciro D. Rodriguez, who is Hispanic, was the preferred candidate of choice of a
majority of Hispanic voters.

In the 2008 general election for U.S. Representative in congressional district 23,
Congressman Ciro D. Rodriguez, who is Hispanic, was the preferred candidate of choice of a
majority of Hispanic voters.

In the 2006 special election for U.S. Representative in congressional district 23,
Congressman Ciro D. Rodriguez, who is Hispanic, was the preferred candidate of choice of a
majority of Hispanic voters.

In the 2002, 2004, 2006, 2008 and 2010 general elections for U.S. Representative in
congressional district 27, Congressman Solomon P. Ortiz, an Hispanic, was the preferred
candidate of choice of a majority of Hispanic voters.

Texas House of Representatives

The Texas House of Representatives consists of 150 members elected from single-member

districts in even-numbered years to two-year terms
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58.

59.

60.

61.

62.

63.

64.

On November 28, 2001, in Balderasv. Texas, 2001 WL 34104833, Civ. No. 6:01CV158
(E.D. Tex. Nov. 28, 2001) (per curiam), a three-judge district court adopted a court-ordered
redistricting plan for the Texas House of Representatives based on the 2000 Census. As a
court-ordered plan, that plan was not subject to preclearance under Section 5 of the Voting
Rights Act. That plan was the last plan in force or effect and is therefore the benchmark plan
for purposes of this case.

The Balderas plan is also known as Plan H100.

On May 23, 2011, the Texas Legislature passed House Bill 150, containing a new
redistricting plan for the Texas House of Representatives based on the 2010 Census, and the
Governor signed it on June 17, 2011.

The plan contained in House Bill 150 is the proposed plan for purposes of this case.

The plan contained in House Bill 150 is also known as Plan H283.

The proposed redistricting plan for the Texas House of Representatives is a “standard,
practice, or procedure with respect to voting” within the meaning of Section 5 of the Voting
Rights Act of 1965, as amended, 42 U.S.C. §1973c.

Compared to Plan H100, Plan H283 will not “have the effect of diminishing the ability of
any citizens of the United States on account of race or color, or [membership in a language
minority group], to elect their preferred candidates of choice” to the Texas House of
Representatives in the following 145 districts: 1 through 32, 34, 36 through 40, 42 through
116, 118 through 148, and 150. 42 U.S.C. 8 1973c(b). To the extent that minority citizens
have the ability to elect their preferred candidates of choice in these districts in Plan H100,
they will have the ability to do so in the corresponding districts in Plan H283. To the extent

that minority citizens do not have the ability to elect their preferred candidates of choice in
9
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65.

66.

67.

68.

69.

these districts in Plan H100, they will not have the ability to do so in the corresponding
districts in Plan H283. These districts are not “at issue” in the retrogression portion of this
case.

Hispanic citizens have the ability to elect their preferred candidates of choice to the Texas
House of Representatives in the following 33 districts in Plan H100: 31, 33, 34, 35, 36, 37,
38, 39,40, 41, 42, 43, 51, 74, 75, 76, 77, 79, 80, 90, 103, 104, 116, 117, 118, 119, 123, 124,
125, 140, 143, 145, and 148.

Hispanic citizens will have the ability to elect their preferred candidates of choice to the
Texas House of Representatives in the following 29 districts in Plan H283: 31, 34, 36, 37, 38,
39, 40, 42, 43,51, 74, 75, 76, 77, 79, 80, 90, 103, 104, 116, 118, 119, 123, 124, 125, 140,
143, 145, and 148.

Black citizens have the ability to elect their preferred candidates of choice to the Texas
House of Representatives in the following 12 districts in Plan H100: 22, 95, 100, 109, 110,
111, 131, 139, 141, 142, 146, and 147.

Black citizens will have the ability to elect their preferred candidates of choice to the Texas
House of Representatives in the following 12 districts in Plan H283: 22, 95, 100, 109, 110,
111, 131, 139, 141, 142, 146, and 147.

Minority citizens do not have the ability to elect their preferred candidates of choice to the
Texas House of Representatives in the following 100 districts in Plan H100: 1 through 21,
23, 24, 25, 26, 28, 29, 30, 32, 44, 45, 47, 48, 49, 50, 52 through 73, 78, 81 through 89, 91, 92,
93, 94, 96, 97, 98, 99, 101, 102, 105, 106, 107, 108, 112, 113, 114, 115, 121, 122, 126, 127,

128, 129, 130, 132, 133, 134, 135, 136, 138, 144, and 150.

10
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70. Minority citizens will not have the ability to elect their preferred candidates of choice to the
Texas House of Representatives in the following 105 districts in Plan H283: 1 through 21,
23, 24, 25, 26, 28, 29, 30, 32, 33, 35, 41, 44, 45, 47, 48, 49, 50, 52 through 73, 78, 81 through
89, 91, 92, 93, 94, 96, 97, 98, 99, 101, 102, 105, 106, 107, 108, 112, 113, 114, 115, 117, 121,
122,126, 127, 128, 129, 130, 132, 133, 134, 135, 136, 138, 144, 149, and 150.

71. In 2007, the Texas Legislature created the International Management District, which allows
property owners within the Alief community to organize their efforts to pursue common
objectives.

72. In the 2004, 2006, 2008 and 2010 general elections for State Representative in House District
149, Representative Hubert Vo, who is Asian, was the preferred candidate of choice of a
majority of minority voters.

Date: December 16, 2011
Respectfully submitted,

RONALD C. MACHEN, JR. THOMAS E. PEREZ
United States Attorney Assistant Attorney General
District of Columbia Civil Rights Division

[/ Timothy Mellett

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
BRYAN SELLS

JAYE ALLISON SITTON
OLIMPIA E. MICHEL

T. RUSSELL NOBILE
DANIEL J. FREEMAN
MICHELLE A. MCLEOD
Attorneys

Voting Section

Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone: (202) 353-0099
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Facsimile: (202) 307-3961
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CERTIFICATE OF SERVICE OF DISCOVERY

I hereby certify that on December 16, 2011, | served a true and correct copy of the
foregoing via electronic mail on the following counsel of record:

David John Schenck
Office of the Attorney General
david.schenck@oag.state.tx.us

Counsel for Plaintiff

Marc A. Posner

Lawyers’ Committee for Civil Rights
mposner@lawyerscommittee.org
Jose Garza

Law Office of Jose Garza
garzpalm@aol.com

Joaquin Avila
avilaj@seattleu.edu

Counsel for Mexican American Legidlative
Caucus

John Kent Tanner
john.k.tanner@gmail.com

Counsel for Texas Legidative Black Caucus

Joseph Gerald Hebert
jghebert@comcast.net

Counsel for Davis Intervenors
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Robert Stephen Notzon
robert@notzonlaw.com

Gary L. Bledsoe

Law Office of Gary L. Bledsoe &
Associates

garybledsoe@sbcglobal.net

Allison Jean Riggs
Southern Coalition for Social Justice
allison@southerncoalition.org

Counsel for Texas Sate Conference of
NAACP Braches

John M. Devaney

Marc Erik Elias

Perkins Coie LLP
jdevaney@perkinscoie.com
melias@perkinscoie.com

Kevin J. Hamilton
Perkins Coie
khamilton@perkinscoie.com

Renea Hicks
Law Offices of Max Renea Hicks
rhicks@renea-hicks.com

Counsd for Gonzalez Intervenors
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Nina Perales Ray Velarde

Marisa Bono velardelaw2005@yahoo.com

Rebecca McNeill Couto

Mexican American Legal Defense & Counsel for League of United Latin
Educational Fund American Citizens

nperales@maldef.org
mbono@maldef.org
rcouto@maldef.org

Karen M. Soares

Jorge Martin Castillo

Fried, Frank, Harris, Shriver & Jacobson
LLP

karen.soares@friedfrank.com

jorge.castillo@friedfrank.com

Counsel for Texas Latino Redistricting Task
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/s/ Timothy Mel| ett
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Voting Section, Civil Rights Division
U.S. Department of Justice
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Washington, D.C. 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,

Plaintiff,

V.

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney
General of the United States,

Defendants.
WENDY DAVIS, et al.,

Defendant-Intervenors,

MEXICAN AMERICAN LEGISLATIVE CAUCUS, Civil Action No. 1:11-cv-1303

(RMC-TBG-BAH)

Defendant-Intervenor, Three-Judge Court

GREG GONZALES, et al.,
Defendant-Intervenors,

TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,

TEXAS LATINO REDISTRICTING TASK FORCE,
Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
BRANCHES et al.,

Defendant-Intervenors.
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UNITED STATES FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
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Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Defendants UNITED
STATES OF AMERICA and ERIC J. HOLDER, JR. request that Plaintiff STATE OF TEXAS
identify and produce the documents and items requested below for inspection and copying and
deliver copies to counsel for United States by December 23, 2011, as required by the Court’s
December 13, 2011 scheduling order. This request is continuing in nature as provided by Rule
26(e) of the Federal Rules of Civil Procedure.

INSTRUCTIONS

1. In responding to these requests, please produce all responsive documents in the
possession, custody, or control of the State of Texas, or documents known to be available to the
State, regardless of whether such documents are possessed directly by the State or its past and
present agents, advisors, employees, representatives, attorneys, consultants, contractors, or other
persons or entities acting on behalf of the State or subject to the State’s control.

2. All references in these requests to an individual person or officer include any and all past
and present agents, advisors, employees, representatives, attorneys, consultants, contractors,
predecessors in office or position, and all other persons or entities acting on behalf of or under
control of such a person.

3. All references in these requests to any corporation, governmental entity, or any other type
of organization include its past and present officers, executives, directors, employees, agents,
representatives, attorneys, consultants, contractors and all other persons acting or purporting to
act on behalf of such an organization.

4, All documents shall be organized to correspond to each request below or be produced in
the order as they are kept in the ordinary course of business. For all items produced, the names

of the person from whom such files were provided shall be identified.
2
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5. Please respond to each request separately and label or otherwise designate which
documents are responsive to each request. If a document is responsive to more than one request,
please identify each of the requests as to which that document is responsive.

6. No portion of a document request may be left unanswered because an objection is
interposed to another part of that request. If Texas objects to any portion of a document request,

the State must state with specificity the grounds of any objections. Any ground not stated will

be waived.
7. All documents produced must include all attachments and enclosures.
8. To the extent the identification of any document is objected to or otherwise withheld,

please set forth the basis for objection. Whenever an objection is asserted based on privilege,
please state the basis or bases for the claimed privilege and identify the information or document
as to which the privilege is asserted. For any document as to which a privilege is asserted, please
state the type of document (e.g., letter, memorandum, correspondence, etc.); the title, date,
authors, signatories, senders, and recipients of the document; the general subject matter of the
document; the recipients of any copies of the document; the names appearing on any circulation
lists associated with the document; and the factual basis for the claim of privilege in sufficient
detail to permit the Court to ascertain the validity of any such claim.
9. If the State contends that it would be unreasonably burdensome to obtain and provide all
of the documents called for in response to any portion of these requests, then in response to each
such request Texas shall:

@ Produce all documents and requested information that may be provided without

undertaking what the State contends to be an unreasonable burden; and
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(b) Set forth the specific steps that would be required to obtain and produce all
additional responsive documents and as explain why the State contends that each of these
additional steps would be unreasonably burdensome.
10. If any requested document or other potentially relevant document is subject to destruction
under any document retention or destruction program, the documents should be exempted from
any scheduled destruction and should not be destroyed until the conclusion of this lawsuit or
unless otherwise permitted by the Court.
11. In the event that a responsive document has been destroyed or has passed out of the
State’s custody or control, please identify the following information with respect to each such
document: its title, date, author(s), sender(s), recipient(s), subject matter, the circumstances
under which it has become unavailable, and, if known, its current location and custodian.
12.  These requests are continuing in nature. Pursuant to Rule 26(e) of the Federal Rules of
Civil Procedure, the State of Texas’s attorneys are under a continuing duty to supplement their
responses and production with documents obtained after the service of a response to these
requests. Supplemental responses shall be served and additional documents made available
promptly upon discovery of such information.
13. Unless otherwise specified, all document requests concern the period of time from
January 1, 2010, to the present.

METHODS OF PRODUCTION

Documents available only in paper or hardcopy format shall be scanned into electronic
format and produced via a secure FTP site.

DEFINITIONS

1. “The State,” “Texas,” or “Plaintiff” means the State of Texas.
4
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2. “Redistricting” means any consideration of the alignment of district boundaries for the
Texas House of Representatives and the Texas delegation to the United States House of
Representatives. It does not include consideration of the alignment of district boundaries for the
Texas Senate or the Texas State Board of Education.

3. “Census” means any data released by the United States Census Bureau, including but not
limited to the decennial census and the American Community Survey.

4, “Qutside consultant” means any individual not employed by the Texas House of
Representatives or the Texas Senate who provides advice or counsel without entering into an
attorney/client relationship with the advisee.

4, “Document” is intended to have the broadest permissible meaning under the Federal
Rules of Civil Procedure and refers to tangible things now or ever in the possession or control of
the State of Texas. By way of example, “Document” includes, but is not limited to, computer
discs, tapes, printouts and emails, and any handwritten, typewritten, printed, electronically-
recorded, taped, graphic, machine-readable, or other material, of whatever nature and in
whatever form, including all non-identical copies and drafts thereof, and all copies bearing any
notation or mark not found on the original.

REQUESTS FOR PRODUCTION

1. Each RED report and PAR report produced by or available from the Texas Legislative
Council concerning redistricting plans C100, H100, C185, and H283. Jeffrey Archer discussed
these reports during the October 12, 2011, deposition of the Texas Legislative Council. See
Archer Dep. at 32-33, Oct. 12, 2011.

2. The bivariate racially polarized voting analysis compiled by the Texas Office of the

Attorney General concerning redistricting plans C100, H100, C185, and H283. Joshua Zahn
5
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identified this analysis during the October 18, 2011 deposition of the Office of the Attorney
General of Texas. See Zahn Dep. at 70-73, Oct. 18, 2011.

3. All documents prepared by the Office of the Attorney General summarizing any racially
polarized voting report, all documents transmitting such summaries, and all documents listing
recipients of such summaries. Todd Giberson identified these summaries during the October 18,
2011 deposition of the Office of the Attorney General of Texas. See Giberson Dep. at 19-21.

4. All contracts or agreements between Representative Joe Straus, the Texas House of
Representatives, or any agent thereof and the law firm of Baker Botts L.L.P., Thomas R. Phillips,
or any agent thereof. Lisa Kaufman of the Office of the Speaker of the Texas House of
Representatives and Justice Phillips identified such an agreement during the October 21, 2011
deposition of Representative Todd Hunter. See Hunter Dep. at 92-94.

5. All documents concerning, addressing, or mentioning redistricting or the census
exchanged between Jose Aliseda, Doug Davis, Ryan Downton, Linda Harper-Brown, John
Garza, Harvey Hilderbran, Todd Hunter, Gerardo Interiano, Ken Legler, Dee Margo, Eric
Opiela, Aaron Pefia, Connie Scott, Wayne Smith, Burt Solomons, Joe Straus, Raul Torres, or
Beverly Woolley and Mike Baselice, Tom Hofeller, Mike Hull, Steve Ray, Scott Sims, or any
other outside consultant.

6. All documents concerning, addressing, or mentioning redistricting or the census
exchanged between Jose Aliseda, Roberto Alonzo, Carol Alvarado, Joaquin Castro, Jimmie Don
Aycock, Dan Branch, Rob Eissler, Doug Davis, Ryan Downton, John Garza, Charlie Geren,
Patricia Harless, Linda Harper-Brown, Harvey Hilderbran, Todd Hunter, Gerardo Interiano,

James Keffer, Ken Legler, Jerry Madden, Dee Margo, Eric Opiela, Aaron Pefia, Larry Phillips,
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Joe Pickett, Connie Scott, Wayne Smith, Burt Solomons, Joe Straus, Raul Torres, Marc Veasey,
Mike Villarreal, or Beverly Woolley and the Texas Legislative Council.

7. All documents concerning, addressing, or mentioning redistricting or the census
exchanged between Jose Aliseda, Roberto Alonzo, Carol Alvarado, Jimmie Don Aycock, Dan
Branch, Joaquin Castro, Rob Eissler, John Garza, Charlie Geren, Patricia Harless, Linda Harper-
Brown, Harvey Hilderbran, Todd Hunter, James Keffer, Ken Legler, Jerry Madden, Dee Margo,
Eric Opiela, Aaron Pefia, Larry Phillips, Joe Pickett, Connie Scott, Wayne Smith, Burt
Solomons, Joe Straus, Raul Torres, Marc Veasey, Mike Villarreal, or Beverly Woolley and
Gerardo Interiano, Ryan Downton, or Doug Dauvis.

8. All documents responsive to, identified in, and/or relied upon in responding to any
interrogatory in the United States’ First Set of Interrogatories.

0. All documents responsive to, identified in, and/or relied upon in responding to any
request for admission served upon you by the United States in relation to this action.

By:

Date: December 16, 2011

RONALD C. MACHEN, JR. THOMAS E. PEREZ
United States Attorney Assistant Attorney General
District of Columbia Civil Rights Division

/g Timothy Mellett

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
BRYAN SELLS

JAYE ALLISON SITTON
OLIMPIA E. MICHEL

T. RUSSELL NOBILE
DANIEL J. FREEMAN
MICHELLE A. MCLEOD
Attorneys

Voting Section
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Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone: (202) 353-0099
Facsimile: (202) 307-3961



Case 1:11-cv-01303-RMC-TBG-BAH Document 121-1 Filed 12/28/11 Page 24 of 32

CERTIFICATE OF SERVICE OF DISCOVERY

I hereby certify that on December 16, 2011, | served a true and correct copy of the
foregoing via electronic mail on the following counsel of record:

David John Schenck
Office of the Attorney General
david.schenck@oag.state.tx.us

Counsel for Plaintiff

Marc A. Posner

Lawyers’ Committee for Civil Rights
mposner@lawyerscommittee.org
Jose Garza

Law Office of Jose Garza
garzpalm@aol.com

Joaquin Avila
avilaj@seattleu.edu

Counsel for Mexican American Legidlative
Caucus

John Kent Tanner
john.k.tanner@gmail.com

Counsel for Texas Legidative Black Caucus

Joseph Gerald Hebert
jghebert@comcast.net

Counsel for Davis Intervenors

Robert Stephen Notzon
robert@notzonlaw.com

Gary L. Bledsoe

Law Office of Gary L. Bledsoe &
Associates

garybledsoe@sbcglobal.net

Allison Jean Riggs
Southern Coalition for Social Justice
allison@southerncoalition.org

Counsel for Texas Sate Conference of
NAACP Braches

John M. Devaney

Marc Erik Elias

Perkins Coie LLP
jdevaney@perkinscoie.com
melias@perkinscoie.com

Kevin J. Hamilton
Perkins Coie
khamilton@perkinscoie.com

Renea Hicks
Law Offices of Max Renea Hicks
rhicks@renea-hicks.com

Counsd for Gonzalez Intervenors
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Nina Perales

Marisa Bono

Rebecca McNeill Couto

Mexican American Legal Defense &
Educational Fund

nperales@maldef.org

mbono@maldef.org

rcouto@maldef.org

Karen M. Soares

Jorge Martin Castillo

Fried, Frank, Harris, Shriver & Jacobson
LLP

karen.soares@friedfrank.com

jorge.castillo@friedfrank.com
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Ray Velarde
velardelaw2005@yahoo.com

Counsel for League of United Latin
American Citizens

Counsel for Texas Latino Redistricting Task

Force

[/ Timothy Mellett

Timothy F. Mellett

Voting Section, Civil Rights Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,

Plaintiff,

V.

UNITED STATES OF AMERICA and ERIC H.
HOLDER, JR., in his official capacity as Attorney
General of the United States,

Defendants.
WENDY DAVIS, et al.,

Defendant-Intervenors,

MEXICAN AMERICAN LEGISLATIVE CAUCUS, Civil Action No. 1:11-cv-1303

(RMC-TBG-BAH)

Defendant-Intervenor, Three-Judge Court

GREG GONZALES, et al.,
Defendant-Intervenors,

TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,

TEXAS LATINO REDISTRICTING TASK FORCE,
Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
BRANCHES et al.,

Defendant-Intervenors.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N e e N

UNITED STATES FIRST SET OF INTERROGATORIES
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Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure, Defendants
UNITED STATES OF AMERICA and ERIC J. HOLDER, JR. request that Plaintiff STATE OF
TEXAS answer the following interrogatories, separately and fully, in writing and under oath, and
serve a copy of the answers and objections, if any on counsel for United States by December 23,
2011, as required by the Court’s December 13, 2011 scheduling order. These interrogatories

shall be deemed continuing in nature, to the extent permitted under the Federal Rules of Civil

Procedure.
DEFINITIONSAND INSTRUCTIONS
1. “The State,” “Texas,” or “Plaintiff” means the State of Texas.
2. “Redistricting” means any consideration of the alignment of district boundaries for the

Texas House of Representatives and the Texas delegation to the United States House of
Representatives. It does not include consideration of the alignment of district boundaries for the
Texas Senate or the Texas State Board of Education.

3. “Person,” unless otherwise specified, shall mean and include natural persons,
corporations, firms, partnerships, proprietorships, associations, trusts, estates, government
bodies, government agencies and commissions, and any other organization or entity.

4, Whenever reference is made to a person, it includes any and all of such persons’
predecessors in office or position, past or present principals, employees, agents, attorneys,
consultants, contractors, and other representatives.

5. “Document” is intended to have the broadest permissible meaning under the Federal
Rules of Civil Procedure and refers to tangible things now or ever in your possession. By way of
example, “Document” includes, but is not limited to, computer discs, tapes, printouts and e-

mails, and any handwritten, typewritten, printed, electronically-recorded, taped, graphic,
2
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machine-readable, or other material, of whatever nature and in whatever form, including all non-
identical copies and drafts thereof, and all copies bearing any notation or mark not found on the
original.
6. Whenever the identity of a document is requested or provided in response to any
interrogatory, that response shall include the nature of the document (e.g., memorandum,
correspondence, report, etc.); the title, date, authors, signatories, senders, and recipients of such
document; a general description of such document sufficient to permit it to be identified with
particularity in a request for production of documents or a subpoena; the present or last known
location of such document; and the identity of the person or persons having custody, control, or
possession thereof.
7. Whenever a description of a statement or communication is requested in these
interrogatories, your response shall include:

a) the date of the statement or communication;

b) the identity of each person making or participating in the statement or

communication and each person who was present; and

C) a description of what was said or the substance of the statement or

communication.

8. To the extent the identification of any document is objected to or otherwise withheld,
please set forth the basis for objection. Whenever an objection is asserted based on privilege,
please state the basis or bases for the claimed privilege and identify the information or document
as to which the privilege is asserted. For any document as to which a privilege is asserted, please
state the type of document (e.g., letter, memorandum, correspondence, etc.); the title, date,

authors, signatories, senders, and recipients of the document; the general subject matter of the
3
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document; the recipients of any copies of the document; the names appearing on any circulation
lists associated with the document; and the factual basis for the claim of privilege in sufficient
detail to permit the Court to ascertain the validity of any such claim.

9. Unless otherwise specified, the time frame, for purposes of these interrogatories, is the
period from January 1, 2010, through the present and continuing through the end of trial.

INTERROGATORIES

1. List all RED and PAR reports produced by or available from the Texas Legislative
Council. Jeffrey Archer discussed these lists during the October 12, 2011, deposition of the
Texas Legislative Council. See Archer Dep. at 32-33, Oct. 12, 2011.

2. Identify each person who requested that the Texas Legislative Council produce a custom
PAR report concerning redistricting of the Texas House of Representatives or the Texas
delegation to the U.S. House of Representatives.

3. Identify each person who requested a standard package of reports concerning redistricting
and identify the contents of that standard package of reports. To the extent that different
individuals had different standard packages of reports, identify the contents of each requestor’s
standard package of reports. Jeffrey Archer discussed these standard packages during the
October 12, 2011, deposition of the Texas Legislative Council. See Archer Dep. at 32, Oct. 12,
2011.

4, Identify each person to whom the Office of the Attorney General sent summaries of any
racially polarized voting report concerning redistricting and the district or districts addressed in
the summaries sent to each individual. Todd Giberson identified these summaries during the
October 18, 2011 deposition of the Office of the Attorney General of Texas. See Giberson Dep.

at 19-21.
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5. Identify each document or other exhibit that the State of Texas may offer at the trial of
this case.
6. State all facts and identify all documents that support each denial or qualification

contained in the State’s response to the United States’ First Set of Requests for Admissions.

By:

Date: December 16, 2011

RONALD C. MACHEN, JR.
United States Attorney
District of Columbia

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

[/ Timothy Mellett

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
BRYAN L. SELLS

JAYE ALLISON SITTON
OLIMPIA E. MICHEL

T. RUSSELL NOBILE
DANIEL J. FREEMAN
MICHELLE A. MCLEOD
Attorneys

Voting Section

Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone: (202) 353-0099
Facsimile: (202) 307-3961
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CERTIFICATE OF SERVICE OF DISCOVERY

I hereby certify that on December 16, 2011, | served a true and correct copy of the
foregoing via electronic mail on the following counsel of record:

David John Schenck
Office of the Attorney General
david.schenck@oag.state.tx.us

Counsel for Plaintiff

Marc A. Posner

Lawyers’ Committee for Civil Rights
mposner@lawyerscommittee.org
Jose Garza

Law Office of Jose Garza
garzpalm@aol.com

Joaquin Avila
avilaj@seattleu.edu

Counsel for Mexican American Legidlative
Caucus

John Kent Tanner
john.k.tanner@gmail.com

Counsel for Texas Legidative Black Caucus

Joseph Gerald Hebert
jghebert@comcast.net

Counsel for Davis Intervenors

Robert Stephen Notzon
robert@notzonlaw.com

Gary L. Bledsoe

Law Office of Gary L. Bledsoe &
Associates

garybledsoe@sbcglobal.net

Allison Jean Riggs
Southern Coalition for Social Justice
allison@southerncoalition.org

Counsel for Texas Sate Conference of
NAACP Braches

John M. Devaney

Marc Erik Elias

Perkins Coie LLP
jdevaney@perkinscoie.com
melias@perkinscoie.com

Kevin J. Hamilton
Perkins Coie
khamilton@perkinscoie.com

Renea Hicks
Law Offices of Max Renea Hicks
rhicks@renea-hicks.com

Counsd for Gonzalez Intervenors
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Nina Perales

Marisa Bono

Rebecca McNeill Couto

Mexican American Legal Defense &
Educational Fund

nperales@maldef.org

mbono@maldef.org

rcouto@maldef.org

Karen M. Soares

Jorge Martin Castillo

Fried, Frank, Harris, Shriver & Jacobson
LLP

karen.soares@friedfrank.com

jorge.castillo@friedfrank.com
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Ray Velarde
velardelaw2005@yahoo.com

Counsel for League of United Latin
American Citizens

Counsel for Texas Latino Redistricting Task

Force

[/ Timothy Mellett

Timothy Mellett

Voting Section, Civil Rights Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff,

Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his )

official capacity as Attorney General )

of the United States, )

V.

Defendants, )
WENDY DAVIS, et al., )

Defendant-Intervenors. )

PLAINTIFF'S OBJECTIONS AND RESPONSES TO
DEFENDANTS’ FIRST SET OF INTERROGATORIES

TO: Defendants United States of America and Eric H.ddgl Jr. by and through their
attorney of record, Timothy F. Mellett, U.S. Depaent of Justice, Voting Rights Division, 950
Pennsylvania Avenue, NW Room 7203, Washington, D&3D.

Plaintiff State of Texas (“Plaintiff’) hereby filethis its Objections and Responses to

Defendants’ First Set of Interrogatories, pursuarfederal Rule of Civil Procedure 33.

GENERAL OBJECTIONS

Plaintiff objects to each and every interrogatdfy:insofar as it seeks information not in
its possession, custody, or control; (2) insofait aseks information that was prepared for or in
anticipation of litigation, constitute attorney Wor product, contain attorney-client
communications, or are otherwise privileged; (3ofiar as it seeks information which is/are
publicly available or otherwise equally availabledéor uniquely or equally available from third

parties; (4) insofar as it seeks information th@ftddes not specifically refer to the events which

PLAINTIFF 'S OBJECTIONS AND RESPONSES TODEFENDANTS' FIRST SET OF INTERROGATORIES PAGE 1
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are the subject matter of this litigation; and ifigofar as it seeks information which is neither
relevant to the subject matter of this litigatiooy reasonably calculated to lead to the discovery
of admissible evidence.

The responses and objections contained herein ade wn the basis of information now
known to Plaintiff and are made without waiving afuyther objections to or admitting the
relevancy or materiality of any of the informaticequested. Plaintiff's investigation, discovery
and preparation for proceedings are continuing ahdnswers are given without prejudice to
Plaintiff's right to introduce or object to the dmvery of any documents, facts or information
discovered after the date hereof.

Plaintiff will provide its responses based on teamsshey are commonly understood, and
consistent with the Federal Rules of Civil ProceduPlaintiff objects to and will refrain from
extending or modifying any words employed in theuests to comport with expanded

definitions or instructions.

OBJECTIONS AND RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1:

List all RED and PAR reports produced by or avddaloom the Texas Legislative Council.
Jeffrey Archer discussed these lists during theokmt 12, 2011, deposition of the Texas
Legislative CouncilSee Archer Dep. at 32-33, Oct. 12, 2011.

RESPONSE: Plaintiff objects to this interrogatory to thetemt the information sought
is overly broad, unduly burdensome, vague, ambiguand not reasonably specific. Plaintiff
objects to the extent the interrogatory seeks tbhduyrtion of information or documents that are
not relevant or likely to lead to the discoveryamfmissible evidence. Plaintiff objects to the
extent this interrogatory is duplicative of othésabvery requests.

Subject to and without waiving the foregoing obi@as, Plaintiff states that pursuant to
Federal Rule of Civil Procedure 33(d), the requesieformation may be derived from
documents that were produced in response to ReémreBroduction No. 1 and the burden of
deriving or ascertaining the answer to this intgatory is the same for Plaintiff as it is for
Defendants.

PLAINTIFF 'S OBJECTIONS AND RESPONSES TODEFENDANTS' FIRST SET OF INTERROGATORIES PAGE 2
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INTERROGATORY NO. 2:

Identify each person who requested that the Texagslative Council produce a custom PAR
report concerning redistricting of the Texas Hook&epresentatives or the Texas delegation to
the U.S. House of Representatives.

RESPONSE: Plaintiff objects to this interrogatory to thetemt the information sought
is overly broad, unduly burdensome, vague, ambiguand not reasonably specific. Plaintiff
objects to the extent the interrogatory seeks thduyction of information or documents that are
not relevant or likely to lead to the discoveryamfmissible evidence. Plaintiff objects to the
extent this interrogatory is duplicative of othésabvery requests. Plaintiff objects to the extent
this request calls for the disclosure of informatibat implicates the attorney-client or work
product privileges, the legislative privilege, amdiare protected from disclosure by Texas
Government Code § 323.017.

Subject to and without waiving the foregoing obi@as, Plaintiff states that pursuant to
Federal Rule of Civil Procedure 33(d), the requesieformation may be derived from
documents have been produced on the FTP site irfolder entitled “Responses to DOJ
Interrogatory Nos. 2 and 3” and the burden of degvor ascertaining the answer to this
interrogatory is the same for Plaintiff as it is fdefendants. These documents reflect business
records maintained by the Texas Legislative Couregarding members of the public who
contacted the Council and/or requested reports.

INTERROGATORY NO. 3:

Identify each person who requested a standard gac&hreports concerning redistricting and

identify the contents of that standard packagespbrts. To the extent that different individuals

had different standard packages of reports, idenitié contents of each requestor’'s standard
package of reports. Jeffrey Archer discussed tisémedard packages during the October 12,
2011, deposition of the Texas Legislative Court&é Archer Dep. at 32, Oct. 12, 2011.

RESPONSE: Plaintiff objects to this interrogatory to thetemt the information sought
is overly broad, unduly burdensome, vague, ambiguand not reasonably specific. Plaintiff
objects to the extent the interrogatory seeks tbhdyrtion of information or documents that are
not relevant or likely to lead to the discoveryamfmissible evidence. Plaintiff objects to the
extent this interrogatory is duplicative of othésabvery requests. Plaintiff objects to the extent
this request calls for the disclosure of informatihat implicates the attorney-client or work
product privileges, the legislative privilege, amdiare protected from disclosure by Texas
Government Code § 323.017.

Subject to and without waiving the foregoing obij@as, Plaintiff states that pursuant to
Federal Rule of Civil Procedure 33(d), the requeksieformation may be derived from
documents have been produced on the FTP site irfolder entitled “Responses to DOJ
Interrogatory Nos. 2 and 3” and the burden of degvor ascertaining the answer to this
interrogatory is the same for Plaintiff as it is efendants.

PLAINTIFF 'S OBJECTIONS AND RESPONSES TODEFENDANTS' FIRST SET OF INTERROGATORIES PAGE 3
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INTERROGATORY NO. 4:

Identify each person to whom the Office of the Aty General sent summaries of any racially
polarized voting report concerning redistrictingdatme district or districts addressed in the
summaries sent to each individual. Todd Gibersentifled these summaries during the October
18, 2011 deposition of the Office of the Attornegr@ral of TexasSee Giberson Dep. at 19-21.

RESPONSE: Plaintiff objects to this interrogatory to thetemt the information sought
is overly broad, unduly burdensome, vague, ambiguand not reasonably specific. Plaintiff
objects to the extent the interrogatory seeks tbhduyrtion of information or documents that are
not relevant or likely to lead to the discoveryagimissible evidence.

Subject to and without waiving the foregoing ohjees, Plaintiff states as follows:
Plaintiff provided summaries of racially polarizedting reports for various House and
Congressional plans considered by the Texas Législdo Gerardo Interiano, Ryan Downton,
Doug Davis, and Bonnie Bruce.

INTERROGATORY NO. 5:
Identify each document or other exhibit that thet&of Texas may offer at the trial of this case.

RESPONSE: Plaintiff objects to this interrogatory to thetemt the information sought
is overly broad, unduly burdensome, vague, ambiguand not reasonably specific. Plaintiff
objects to this interrogatory because it is premeain light of the fact that discovery is still
ongoing. Plaintiff will identify such informatiompursuant to the court’'s scheduling order
requiring the parties to exchange exhibit lists.

INTERROGATORY NO. 6:

State all facts and identify all documents thatpsuwpeach denial or qualification contained in
the State’s response to the United States’ FirsbSeequests for Admissions.

RESPONSE:Plaintiff objects to this interrogatory to the emt the information sought is
overly broad, unduly burdensome, vague, ambiguansd, not reasonably specific. Plaintiff
objects to this interrogatory because it containdtiple subparts. Defendants have served
Plaintiff with 72 requests for admissions, somewtfich are compound requests and contain
multiple subparts. Plaintiff objects because Ddéats have exceeded the maximum number of
interrogatories in this request. Plaintiff objedts the extent the interrogatory seeks the
production of information or documents that are neb¢vant or likely to lead to the discovery of
admissible evidence.

a. Request for Admission No. 1:
1. According to information available from the Censu@Vebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show the non-Hispanic White populaiforexas is 11,397,345.
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2. According to information available from the
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CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show the non-Hispanic Black populas@;886,825.

3. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operationk/ch37.html, 11.5% of the
Texas population is non-Hispanic Black, the nonpidisc Asian population is
948,426, and 3.8% of the Texas population is napéhic Asian.

4. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show the non-Hispanic Asian populasi®d8,426.

5. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, 3.8% of the

Texas population is non-Hispanic Asian.
b. Request for Admission No. 2:

6. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010

Census Data show the non-Hispanic Black VAP is@282.
7. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show that 11.4% of the total Texas MA®N-Hispanic Black.

8. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010

Census Data show the non-Hispanic Asian VAP is3a&,
9. According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show that 3.9% of the total Texas \&A®N-Hispanic Asian.

c. Request for Admission No. 13:

10.According to information available from the

CensuyVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show Texas’s non-Hispanic Black pojpunlatcreased 522,570.

11.According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show Texas’s non-Hispanic Black pojpualaicreased 22.1%.

d. Request for Admission No. 14:

12.According to information available from the

CensugVebsite,

http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show that the non-Hispanic Black ptapoiof Texas's total

population increased from 11.3% to 11.5%.

e. Request for Admission No. 15:

PLAINTIFF 'S OBJECTIONS AND RESPONSES TODEFENDANTS' FIRST SET OF INTERROGATORIES
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13.According to information available from the CensuSVebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show Texas's non-Hispanic Black votagge population
increased by 444,834 persons.

14.According to information available from the Censu%Vebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show Texas's non-Hispanic Black votagge population
increased 27.3%.

f. Request for Admission No. 16:

15.According to information available from the Censu@Vebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census Data show that the non-Hispanic Black ptaporof the State’s
voting-age population increased from 11.0% to 11.B68tween the 2000
Census and the 2010 Census.

g. Request for Admission No. 17:

16.According to information available from the Censu@Vebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census data show that the State’s non-HispanimAmiaulation increased by
402,277 persons.

17.According to information available from the Censu@Vebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census data show that the State’s non-HispanimAmiaulation increased by
71.5%.

h. Request for Admission No. 18:

18.According to information available from the CensuWebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census data show that the non-Hispanic Asian ptigpoof the State’s total
population increased from 2.7% to 3.8%.

i. Request for Admission No. 19:

19.According to information available from the Censu@Vebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census data show that the State’s non-HispanicnAsiting-age population
increased by 306,411 persons.

20.According to information available from the Censu$Vebsite,
http://2010.census.gov/news/releases/operations/ch37.html, the 2010
Census data show that the State’s non-HispanicnAsiting-age population
increased by 73.0%.
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Request for Admission No. 37: Defendant has exaddbde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 38: Defendant has exaddte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteeanswer it.

Request for Admission No. 39: Defendant has exaddte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteeanswer it.

. Request for Admission No. 40: Defendant has exagdtde maximum number of

interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 41: Defendant has exaddbe maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 42: Defendant has exaddbde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 43: Defendant has exaddbe maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 44: Defendant has exaddte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 45: Defendant has exaddbe maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteeanswer it.

Request for Admission No. 46: Defendant has exaddbde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteeanswer it.

Request for Admission No. 47: Defendant has exaddbde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

PLAINTIFF
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u. Request for Admission No. 48: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

v. Request for Admission No. 49: Defendant has exag¢dte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

w. Request for Admission No. 50: Defendant has exagdte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

X. Request for Admission No. 51: Defendant has exaddte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

y. Request for Admission No. 52: Defendant has exagdte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

z. Request for Admission No. 53: Defendant has ex@ddte maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

aa.Request for Admission No. 54: Defendant has exaddétde maximum number of
interrogatories available under Federal Rule ofilCRRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

bb.Request for Admission No. 55: Defendant has exagdtde maximum number of
interrogatories available under Federal Rule ofilCRRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

cc. Request for Admission No. 56: Defendant has exaddétde maximum number of
interrogatories available under Federal Rule ofilCRRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

dd.Request for Admission No. 63: Defendant has exaddétde maximum number of
interrogatories available under Federal Rule ofilCRRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

ee.Request for Admission No. 64: Defendant has exaddétde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.
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gg.

hh.

Ji-

kk.

Request for Admission No. 65: Defendant has exaddde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and desliteeanswer it.

Request for Admission No. 66: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

Request for Admission No. 67: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

Request for Admission No. 68: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

Request for Admission No. 69: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

Request for Admission No. 70: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.

Request for Admission No. 72: Defendant has exaddtde maximum number of
interrogatories available under Federal Rule ofilCRrocedure 33(a). Plaintiff
therefore objects to this interrogatory and deslitteanswer it.
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Dated: December 23, 2011

Respectfully Submitted,
FOR THE PLAINTIFF:

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

Attorneys for the State of Texas
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhaf foregoing document has been sent via
email to the following parties on December 23, 2011

Daniel J. Freeman

U.S. DEPARTMENT OF JUSTICE
Voting Section, Civil Rights Division
950 Pennsylvania Avenue, NW
NWB Room 7203

Washington, DC 20530

(202) 305-4355

Email: daniel.freeman@usdoj.gov

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304

(703) 628-4673 Fax: (202) 736-2222
Email: jghebert@comcast.net

Paul M. Smith

Michael B. DeSanctis
Jessica Ring Amunson
Caroline D. Lopez
JENNER & BLOCK LLP
1099 New York Ave., N.W.
Washington, D.C. 20001

Mark A. Posner

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS

1401 New York Avenue, NW Suite 400
Washington, DC 20005

(202) 307-1388

Email: mposner@Ilawyerscommittee.org

John M. Devaney

Marc Erik Elias

PERKINS COIE

700 13th Street, NW Suite 600
Washington, DC 20005-3960
(202) 628-6600

Email: jdevaney@perkinscoie.com
Email: melias@perkinscoie.com

Nina Perales

MEXICAN AMERICAN LEGAL
DEFENSE & EDUCATIONAL FUND,
INC.

110 Broadway Suite 300

San Antonio, TX 78205

(210) 224-5476 Fax: 210-224-5382
Email: nperales@maldef.org

Robert Stephen Notzon

1507 Nueces Street

Austin, TX 78701-1501

(512) 474-7563 Fax: (512) 474-9489
Email: robert@notzonlaw.com

Ray Velarde

1216 Montana Avenue

El Paso, TX 79902

(915) 532-6003

Email: velardelaw2005@yahoo.com

Chad W. Dunn

BRAZIL & DUNN

4201 FM 1960 West Suite 530
Houston, TX 77068

(281) 580-6310

Email: chad@brazilanddunn.com

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff,

Case No. 1:11-CV-01303
(RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]

and ERIC H. HOLDER, JR. in his )

official capacity as Attorney General )

of the United States, )

V.

Defendants, )
WENDY DAVIS, et al., )

Defendant-Intervenors. )

PLAINTIFF'S OBJECTIONS AND RESPONSES TO
DEFENDANTS’ FIRST REQUEST FOR PRODUCTION

TO: Defendants United States of America and Eric H.ddgl Jr. by and through their
attorney of record, Timothy F. Mellett, U.S. Demaent of Justice, Voting Rights
Division, 950 Pennsylvania Avenue, NW Room 7203 stiagton, DC 20530.

Plaintiff State of Texas (“Plaintiff’), pursuant téederal Rule of Civil Procedure 34(a),
submits these Objections and Responses to Defesidrarst Request for Production.

GENERAL OBJECTIONS

1. Plaintiff objects to the Requests to the extent thay call for the production of
documents protected by the attorney-client prialetihe work-product privilege, or any other
privilege. The inadvertent production or discl@sof any privileged documents or information
shall not constitute or be deemed to be a waivemngfapplicable privilege with respect to such
document or information (or the contents or subgeatter thereof) or with respect to any other
such document or discovery now or hereafter regdest provided. Plaintiff reserves the right
not to produce documents that are in part protelsyeprivilege, except on a redacted basis, and
to require the return of any document (and all esphereof) inadvertently produced.

2. Plaintiff objects to the Requests as seeking thdymtion of irrelevant documents
not reasonably calculated to lead to the discowéndmissible or relevant evidence.
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3. Plaintiff objects to the Requests to the extentytlwall for documents or
information not in Plaintiff’'s possession, custoaly control, or otherwise already available to
Defendants.

4, Plaintiff submits these responses and objectioisont conceding the relevancy
or materiality of the subject matter of any requassbf any document, or that any responsive
materials exist, and without prejudice to all olijgts to the use of any document or information
provided in response.

5. Plaintiff's responses and objections are not inéehdo be, and shall not be
construed as, agreement with Plaintiff's charazéion of any facts, circumstances, or legal
obligations. Plaintiff reserves the right to catteny such characterization as inaccurate.
Plaintiff also objects to the Requests to the extirey contain any express or implied
assumptions of fact or law concerning matterssatdsn this litigation.

6. Plaintiff objects to the production of electronicroagnetic data responsive to the
Requests on the grounds that it is unduly burdeesom

7. Plaintiff reserves the right to supplement its meses, and to make further
objections, as additional information and documeang¢sobtained.

OBJECTIONS AND RESPONSES TO REQUEST FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1:

Each RED report and PAR report produced by or alkkel from the Texas Legislative Council
concerning redistricting plans C100, H100, C185] &283. Jeffrey Archer discussed these
reports during the October 12, 2011, depositiothef Texas Legislative Councitee Archer
Dep. at 32-33, Oct. 12, 2011.

RESPONSE:

Plaintiff objects to this request to the extent thBormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrtbat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furthebjects to this request because it is
duplicative of documents that have previously bgeduced to Defendant.

Subject to and without waiving the foregoing obijas$, Plaintiff states that it has
already produced relevant and non-privileged docusé¢hat are responsive to this request.
Please see the documents that were submitted wamtif's informal submission for
preclearance to the Department of Justice. Pilwaiil produce other relevant, non-privileged
documents that are responsive to this requestint®fiavill make such documents available on
the FTP site in the folder entitled “Responses @JIRFP #1.”
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REQUEST FOR PRODUCTION NO. 2:

The bivariate racially polarized voting analysisgoled by the Texas Office of the Attorney

General concerning redistricting plans C100, HIDD5, and H283. Joshua Zahn identified this
analysis during the October 18, 2011 depositiothefOffice of the Attorney General of Texas.

See Zahn Dep. at 70-73, Oct. 18, 2011.

RESPONSE:

Plaintiff objects to this request to the extent thBormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrthat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furtludjects because this request is not limited in
time or scope to the facts of this case. Plaisti$b objects to the extent that this request calls
for the production of attorney-client and/or wonle@uct privileged information. Plaintiff
further objects to this request because it is daplie of documents that have previously been
produced to Defendant.

Subject to and without waiving the foregoing obijas, Plaintiff states that it has
already produced all relevant and non-privilegedutieents that are responsive to this request.
Please see the FTP site in the folder entitled “QRd8ially Polarized Voting Reports.”

REQUEST FOR PRODUCTION NO. 3:

All documents prepared by the Office of the Attgrrigeneral summarizing any racially
polarized voting report, all documents transmittswgch summaries, and all documents listing
recipients of such summaries. Todd Giberson idedtifhese summaries during the October 18,
2011 deposition of the Office of the Attorney Geaalaf TexasSee Giberson Dep. at 19-21.

RESPONSE:

Plaintiff objects to this request to the extent thiormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrthat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furtludjects because this request is not limited in
time or scope to the facts of this case. Pldiatgo objects to the extent that this requesscall
for the production of attorney-client and/or wonle@uct privileged information. Plaintiff
further objects to this request because it is daplie of documents that have previously been
produced to Defendant.

Subject to and without waiving the foregoing obijas, Plaintiff states that it has
produced a racially polarized voting analysis sumynthat related to a plan that was considered
by the Legislature during the session. PleaseEsdgbit 5 of the Deposition of Gerardo
Interiano. To the extent that any other raciallyapized voting analysis summaries exist, they
are protected by the attorney-client and work pobguivileges.
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REQUEST FOR PRODUCTION NO. 4:

All contracts or agreements between Representalive Straus, the Texas House of
Representatives, or any agent thereof and theitawof Baker Botts L.L.P., Thomas R. Phillips,
or any agent thereof. Lisa Kaufman of the Officetbé Speaker of the Texas House of
Representatives and Justice Phillips identifiechsaic agreement during the October 21, 2011
deposition of Representative Todd Hunfge Hunter Dep. at 92-94.

RESPONSE:
Subject to and without waiving the foregoing gehetgections, Plaintiff will produce
relevant, non-privileged documents that are resperts this request. Plaintiff will make such

documents available on the FTP site in the foldéitled “Response to DOJ RFP #4.”

REQUEST FOR PRODUCTION NO. 5:

All documents concerning, addressing, or mentioniedistricting or the census exchanged
between Jose Aliseda, Doug Davis, Ryan Downtongd.iRlarper-Brown, John Garza, Harvey
Hilderbran, Todd Hunter, Gerardo Interiano, Ken leegDee Margo, Eric Opiela, Aaron Pefia,
Connie Scott, Wayne Smith, Burt Solomons, Joe SirRaul Torres, or Beverly Woolley and
Mike Baselice, Tom Hofeller, Mike Hull, Steve R&gott Sims, or any other outside consultant.
Plaintiff objects to this request to the extentrsdocuments are not in its possession, custody, or
control.

RESPONSE:

Plaintiff objects to this request to the extent thiormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrtkat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furttudjects because this request is not limited in
time or scope to the facts of this case.

Subject to and without waiving the foregoing gehetgections, Plaintiff will produce
relevant, non-privileged documents that are resperts this request. Plaintiff will make such
documents available on the FTP site in the foldéitled “Response to DOJ RFP #5.”

REQUEST FOR PRODUCTION NO. 6:

All documents concerning, addressing, or mentignnedistricting or the census
exchanged between Jose Aliseda, Roberto Alonzal @ararado, Joaquin Castro, Jimmie Don
Aycock, Dan Branch, Rob Eissler, Doug Davis, Ryaswbton, John Garza, Charlie Geren,
Patricia Harless, Linda Harper-Brown, Harvey Hilolan, Todd Hunter, Gerardo Interiano,
James Keffer, Ken Legler, Jerry Madden, Dee MaEje; Opiela, Aaron Pefa, Larry Phillips,
Joe Pickett, Connie Scott, Wayne Smith, Burt Solesndoe Straus, Raul Torres, Marc Veasey,
Mike Villarreal, or Beverly Woolley and the Texasdislative Council.
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RESPONSE:

Plaintiff objects to this request to the extent thiormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrthat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furttudjects because this request is not limited in
time or scope to the facts of this case. Plairdlffects to this request to the extent such
documents are not in its possession, custody, mirald®laintiff also objects to the extent that
this request calls for the production of attornégrt and/or work-product privileged
information. Plaintiff objects to the extent tihexjuest calls for the production of documents that
implicate legislative privilege and are protecteoni disclosure by Texas Government Code 8§
323.017.

REQUEST FOR PRODUCTION NO. 7:

All documents concerning, addressing, or mentioniedistricting or the census exchanged
between Jose Aliseda, Roberto Alonzo, Carol Alvaraimmie Don Aycock, Dan Branch,
Joaquin Castro, Rob Eissler, John Garza, CharlrerG&atricia Harless, Linda Harper-Brown,
Harvey Hilderbran, Todd Hunter, James Keffer, Keegler, Jerry Madden, Dee Margo, Eric
Opiela, Aaron Pefa, Larry Phillips, Joe Pickettn@le Scott, Wayne Smith, Burt Solomons, Joe
Straus, Raul Torres, Marc Veasey, Mike Villarreal Beverly Woolley and Gerardo Interiano,
Ryan Downton, or Doug Dauvis.

RESPONSE:

Plaintiff objects to this request to the extent thiormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrthat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furttudjects because this request is not limited in
time or scope to the facts of this case. Plairdlffects to this request to the extent such
documents are not in its possession, custody, miralo Plaintiff also objects to the extent that
this request calls for the production of attornégrt and/or work-product privileged
information. Plaintiff objects to the extent tihexjuest calls for the production of documents that
implicate legislative privilege.

REQUEST FOR PRODUCTION NO. 8:

All documents responsive to, identified in, and&dred upon in responding to any interrogatory
in the United States’ First Set of Interrogatories.

RESPONSE:

Plaintiff objects to this request to the extent thBormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrtbat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furtltudjects because this request is not limited in
time or scope to the facts of this case. Plaiati$o objects to the extent that this request calls
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for the production of attorney-client and/or wonleguct privileged information. Plaintiff

objects to the extent this request calls for thedpction of documents that implicate legislative
privilege and/or are protected from disclosure l@xd8s Government Code § 323.017. Plaintiff
objects to this request to the extent such docwsraetnot in its possession, custody, or control.

Subject to and without waiving the foregoing obijeas$, Plaintiff directs Defendants to
its informal submission for preclearance submittethe Department of Justice, the expert report
of Dr. John Alford, data relied upon by Dr. Alfordll depositions in this case, its motion for
summary judgment, its reply in support of its motifmr summary judgment and supporting
exhibits, and all documents it is producing in e to these requests for production for
relevant and non-privileged documents that areoresipe to this request.

REQUEST FOR PRODUCTION NO. 9:

All documents responsive to, identified in, andfelied upon in responding to any request for
admission served upon you by the United Stateslation to this action.

RESPONSE:

Plaintiff objects to this request to the extent thBormation sought is overly broad,
unduly burdensome, vague, ambiguous, and not rabBomspecific. Plaintiff objects to the
extent the request seeks the production of docisrtbat are not relevant or likely to lead to the
discovery of admissible evidence. Plaintiff furttudjects because this request is not limited in
time or scope to the facts of this case. Plaiati$o objects to the extent that this request calls
for the production of attorney-client and/or wonleguct privileged information. Plaintiff
objects to the extent this request calls for thedpction of documents that implicate legislative
privilege and/or are protected from disclosure l@xd8s Government Code § 323.017. Plaintiff
objects to this request to the extent such docwsraetnot in its possession, custody, or control.

Subject to and without waiving the foregoing obijeas, Plaintiff directs Defendants to
its informal submission for preclearance submittethe Department of Justice, the expert report
of Dr. John Alford, data relied upon by Dr. Alfordll depositions in this case, its motion for
summary judgment, its reply in support of its motifmr summary judgment and supporting
exhibits, and all documents it is producing in mse to these requests for production for
relevant and non-privileged documents that areoresipe to this request.
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Dated: December 23, 2011

Respectfully Submitted,
FOR THE PLAINTIFF:

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

Attorneys for the State of Texas
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhaf foregoing document has been sent via
email to the following parties on December 23, 2011

Daniel J. Freeman

U.S. DEPARTMENT OF JUSTICE
Voting Section, Civil Rights Division
950 Pennsylvania Avenue, NW
NWB Room 7203

Washington, DC 20530

(202) 305-4355

Email: daniel.freeman@usdoj.gov

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304

(703) 628-4673 Fax: (202) 736-2222
Email: jghebert@comcast.net

Paul M. Smith

Michael B. DeSanctis
Jessica Ring Amunson
Caroline D. Lopez
JENNER & BLOCK LLP
1099 New York Ave., N.W.
Washington, D.C. 20001

Mark A. Posner

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS

1401 New York Avenue, NW Suite 400
Washington, DC 20005

(202) 307-1388

Email: mposner@Ilawyerscommittee.org
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff,

V. Case No. 1:11-CV-01303

(RMC-TBG-BAH)
UNITED STATES OF AMERICA, ) [Three-Judge Panel]
and ERIC H. HOLDER, JR. in his )

official capacity as Attorney General )

of the United States, )

Defendants, )
WENDY DAVIS, et al., )

Defendant-Intervenors. )

PLAINTIFF'S OBJECTIONS AND RESPONSES TO
DEFENDANTS’ FIRST SET OF REQUESTS FOR ADMISSION

TO: Defendants United States of America and Eric H.ddgl Jr. by and through their
attorney of record, Timothy F. Mellett, U.S. Depaent of Justice, Voting Rights Division, 950
Pennsylvania Avenue, NW Room 7203, Washington, D&3D.

Plaintiff State of Texas (“Plaintiff’) hereby filethis its Objections and Responses to
Defendants’ First Set of Requests for Admissionspant to Pursuant to Federal Rule of Civil

Procedure 36.

OBJECTIONS AND RESPONSES TO REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

According to the 2010 Census, the State of Texasahatal population of 25,145,561 persons,
of whom 11,397,354 (45.3%) are non-Hispanic Whi®460,921 (37.6%) are Hispanic;
2,975,739 (11.8%) are non-Hispanic Black; and 1,984 (4.1%) are non-Hispanic Asian.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts must be admitted or denieSubject to and without waiving the
foregoing objections, Plaintiff responds as follows
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Plaintiff admits that the total population of Texas25,145,561. Plaintiff denies that the
non-Hispanic White population of Texas is 11,394,353 he 2010 Census Data show the non-
Hispanic White population of Texas to 11,397,34&irRiff admits that 45.3% of the Texas
population is non-Hispanic White. Plaintiff admitsat the Hispanic population of Texas is
9,460,921, which equals 37.6% of the Texas pomratiPlaintiff denies that the non-Hispanic
Black population of Texas is 2,975,739. The 20Bh<lis Data show the non-Hispanic Black
population to be 2,886,825. Plaintiff denies thhi8% of the Texas population is non-Hispanic
Black. The 2010 Census Data show that 11.5% offéh&s population is non-Hispanic Black.
Plaintiff denies that the non-Hispanic Asian popiolaof Texas is 1,027,956. The 2010 Census
Data show the non-Hispanic Asian population to #8,826. Plaintiff denies that 4.1% of the
Texas Population is non-Hispanic Asian. The 2080sDs Data show that 3.8% of the Texas
population is non-Hispanic Asian.

REQUEST FOR ADMISSION NO. 2:

According to the 2010 Census, the State of Texasahtotal voting-age population (VAP) of
18,279,737, of whom 9,074,684 (49.6%) are non-HigpaVhite; 6,143,144 (33.6%) are
Hispanic; 2,102,474 (11.5%) are non-Hispanic Blaakd 758,636 (4.2%) are non-Hispanic
Asian.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts must be admitted or denieSubject to and without waiving the
foregoing objections, Plaintiff responds as follows

Plaintiff admits that Texas has a VAP of 18,279,73Plaintiff admits that the non-
Hispanic White VAP of Texas is 9,074,684, which &gu49.6% of the total Texas VAP.
Plaintiff admits that the Hispanic VAP of Texas6443,144, which equals 33.6% of the total
Texas VAP. Plaintiff denies that the non-HispaBlack VAP of Texas is 2,102,474. The 2010
Census Data show the non-Hispanic Black VAP to b&&282. Plaintiff denies that 11.5% of
the total Texas VAP is non-Hispanic Black. The @@ensus Data show that 11.4% of the total
Texas VAP is non-Hispanic Black. Plaintiff dentbat the non-Hispanic Asian VAP of Texas is
758,636. The 2010 Census Data show the non-Hispssian VAP to be 716,968. Plaintiff
denies that 4.2% of the total Texas VAP is non-Hisp Asian. The 2010 Census Data show
that 3.9% of the total Texas VAP is non-Hispanicafis

REQUEST FOR ADMISSION NO. 3:

Between the 2000 Census and the 2010 Census, #te'sStotal population increased by
4,293,741 persons, an increase of 20.6%.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection Plaintiff admits that this regtiaccurately reflects Census Data.
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REQUEST FOR ADMISSION NO. 4:

Between the 2000 Census and the 2010 Census, dtegsStoting-age population increased by
3,314,676 persons, an increase of 22.1%.

RESPONSE: Plaintiff objects to the compound nature of théguest insofar as it

contains multiple facts that must be admitted amie® Subject to and without waiving the
foregoing objection Plaintiff admits that this regtiaccurately reflects Census Data.

REQUEST FOR ADMISSION NO. 5:

Between the 2000 Census and the 2010 Census, #te'sShon-Hispanic White population
increased by 464,032 persons, an increase of 4.2%.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection, Plaintiff admits that this vegt accurately reflects Census Data.

REQUEST FOR ADMISSION NO. 6:

Between the 2000 Census and the 2010 Census, tkidispanic White proportion of the State’s
total population decreased from 52.4% to 45.3%.

RESPONSE: Plaintiff admits that this request accuratelyaes Census Data.

REQUEST FOR ADMISSION NO. 7:

Between the 2000 Census and the 2010 Census, #te'sShon-Hispanic White voting-age
population increased by 648,518 persons, an inereas.7%.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection, Plaintiff admits that this vesgt accurately reflects Census Data.

REQUEST FOR ADMISSION NO. 8:

Between the 2000 Census and the 2010 Census, tkidispanic White proportion of the State’s
voting-age population decreased from 56.3% to 49.6%

RESPONSE: Plaintiff admits that this request accuratelyaes Census Data.

REQUEST FOR ADMISSION NO. 9:

Between the 2000 Census and the 2010 Census, dhesStispanic population increased by
2,791,255 persons, an increase of 41.8%.
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RESPONSE: Plaintiff admits that this request accuratelyaets Census Data.

REQUEST FOR ADMISSION NO. 10:

Between the 2000 Census and the 2010 Census, Hpartc proportion of the State’s total
population increased from 32.0% to 37.6%.

RESPONSE: Plaintiff admits that this request accuratelyaes Census Data.

REQUEST FOR ADMISSION NO. 11:

Between the 2000 Census and the 2010 Census, #te’'sSHispanic voting-age population
increased by 1,860,243 persons, an increase o¥#3.4

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection, Plaintiff admits that this vegt accurately reflects Census Data.

REQUEST FOR ADMISSION NO. 12:

Between the 2000 Census and the 2010 Census, spartit proportion of the State’s voting-age
population increased from 28.6% to 33.6%.

RESPONSE: Plaintiff admits that this request accuratelyaes Census Data.

REQUEST FOR ADMISSION NO. 13:

Between the 2000 Census and the 2010 Census, #te'sShon-Hispanic Black population
increased by 576,656 persons, an increase of 24.0%.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection:

Plaintiff denies that the State’s non-Hispanic Rlaoting age population increased by
576,656 persons. According to the 2010 Census,Di&as’s non-Hispanic Black VAP
increased by 522,570 persons.

Plaintiff denies that the State’s non-Hispanic Rlgmpulation increased by 24.0%.
According to the 2010 Census Data, Texas’s nondtigpBlack VAP increased 22.1%.

REQUEST FOR ADMISSION NO. 14:

Between the 2000 Census and the 2010 Census, thidispanic Black proportion of the State’s
total population increased from 11.5% to 11.8%.
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RESPONSE: Plaintiff denies the information contained instliequest. According to
the 2010 Census Data, the non-Hispanic Black ptampoof Texas’s total population increased
from 11.3% to 11.5%.

REQUEST FOR ADMISSION NO. 15:
Between the 2000 Census and the 2010 Census, #te'sShon-Hispanic Black voting-age
population increased by 463,301 persons, an inerea®8.3%.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection:

Plaintiff denies that the State’s non-Hispanic Rlaoting age population increased by
463,301 persons. According to the 2010 Census,Deaas’s non-Hispanic Black VAP
increased by 444,834 persons.

Plaintiff denies that the State’s non-Hispanic RIa¥AP increased by 28.3%.
According to the 2010 Census Data, Texas’s nondtigpBlack VAP increased 27.3%.

REQUEST FOR ADMISSION NO. 16:

Between the 2000 Census and the 2010 Census, thidispanic Black proportion of the State’s
voting-age population increased from 11.0% to 11.5%

RESPONSE: Plaintiff denies the information contained instmequest. The 2010 U.S.
Census data show that the non-Hispanic Black ptmpoof the State’s voting-age population
increased from 11.0% to 11.6% between the 2000uSearsd the 2010 Census.

REQUEST FOR ADMISSION NO. 17:

Between the 2000 Census and the 2010 Census, #te’'sShon-Hispanic Asian population
increased by 433,024 persons, an increase of 72.8%.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie Subject to and without waiving the
foregoing objection:

Plaintiff denies that the State’s non-Hispanic Aspopulation increased by 433,024
persons between the 2000 and the 2010 Census.20lte Census data show that the State’s
non-Hispanic Asian population increased by 402 j2§iéons.

Plaintiff denies that the State’s non-Hispanic Asipopulation increased by 72.8%
between the 2000 and the 2010 Census. The 2016u€eatata show that the State’s non-
Hispanic Asian population increased by 71.5%.
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REQUEST FOR ADMISSION NO. 18:

Between the 2000 Census and the 2010 Census, tRidispanic Asian proportion of the State’s
total population increased from 2.8% to 4.1%.

RESPONSE: Plaintiff denies the information contained insthiequest. The 2010
Census data show that the non-Hispanic Asian ptigporof the State’s total population
increased from 2.7% to 3.8%.

REQUEST FOR ADMISSION NO. 19:

Between the 2000 Census and the 2010 Census, #te'sShon-Hispanic Asian voting-age
population increased by 321,421 persons, an inereds3.5%.

RESPONSE: Plaintiff objects to the compound nature of théguest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection:

Plaintiff denies that the State’s non-Hispanic Asieting-age population increased by
321,421 persons between the 2000 Census and tile@&dsus. The 2010 Census data show
that the State’s non-Hispanic Asian voting-age patmn increased by 306,411 persons.

Plaintiff denies that the State’s non-Hispanic Asieting-age population increased by
73.5% between the 2000 Census and the 2010 Cendus.2010 Census data show that the
State’s non-Hispanic Asian voting-age populaticréased by 73.0%.

REQUEST FOR ADMISSION NO. 20:

Between the 2000 Census and the 2010 Census, tRidispanic Asian proportion of the State’s
voting-age population increased from 2.9% to 4.2%.

RESPONSE: Plaintiff denies the information contained insthiequest. The 2010
Census data show that the non-Hispanic Asian ptigpoof the State’s voting-age population
increased from 2.8% to 4.0%.

REQUEST FOR ADMISSION NO. 21:

Non-Hispanic White persons made up 10.8% of theesse in the State’s total population
between the 2000 Census and the 2010 Census.

RESPONSE: Plaintiff admits that this accurately reflectsnGes Data.

REQUEST FOR ADMISSION NO. 22:

Non-Hispanic White persons made up 19.6% of theease in the State’s voting-age population
between the 2000 Census and the 2010.
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RESPONSE: Plaintiff admits that this accurately reflectsnGes Data.

REQUEST FOR ADMISSION NO. 23:

Hispanic persons made up 65.0% of the increadeeibtate’s total population between the 2000
Census and the 2010 Census.

RESPONSE: Plaintiff admits that this accurately reflectsnSes Data.

REQUEST FOR ADMISSION NO. 24:

Hispanic persons made up 56.1% of the increasherState’s voting-age population between
the 2000 Census and the 2010 Census.

RESPONSE: Plaintiff admits that this accurately reflectsnGes Data.

REQUEST FOR ADMISSION NO. 25:

Non-Hispanic Black persons made up 13.4% of theemse in the State’s total population
between the 2000 Census and the 2010 Census.

RESPONSE: Plaintiff denies the information contained insthiequest. The 2010
Census data show that non-Hispanic Black persomiemp 12.2% of the increase in the State’s
total population.

REQUEST FOR ADMISSION NO. 26:

Non-Hispanic Black persons made up 14.0% of theease in the State’s voting-age population
between the 2000 Census and the 2010 Census.

RESPONSE: Plaintiff denies the information contained insthiequest. The 2010
Census data show that non-Hispanic Black persomie mp 13.4% of the increase in the State’s
voting-age population between the 2000 Censustan@dd@10 Census.

REQUEST FOR ADMISSION NO. 27:

Non-Hispanic Asian persons made up 10.1% of theease in the State’s total population
between the 2000 Census and the 2010 Census.

RESPONSE: Plaintiff denies the information contained insthiequest. The 2010
Census data show that non-Hispanic Asian persone ma 9.2% of the increase in the State’s
total population.
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REQUEST FOR ADMISSION NO. 28:

Non-Hispanic Asian persons made up 9.7% of thecas® in the State’s voting-age population
between the 2000 Census and the 2010 Census.

RESPONSE: Plaintiff denies the information contained insthiequest. The 2010
Census data show that non-Hispanic Asian persone mp 9.2% of the increase in the State’s
voting-age population.

REQUEST FOR ADMISSION NO. 29:

According to the Census Bureau’s 2006-2010 Americammunity Survey, the State of Texas
has an estimated citizen voting-age population (EYAf 15,276,966 persons, of whom
8,938,816 (57.6%) are non-Hispanic White; 3,889,&8.5%) are Hispanic; 1,961,742 (12.8%)
are non-Hispanic Black; and 426,108 (2.8%) are H@mpanic Asian.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objection:

Plaintiff lacks knowledge or information sufficiettt admit or deny that according to the
Census Bureau’s 2006-2010 American Community Syrtrey State of Texas has an estimated
citizen voting-age population (CVAP) of 15,276,96€rsons, of whom 8,938,816 (57.6%) are
non-Hispanic White; 3,889,571 (25.5%) are Hisparli961,742 (12.8%) are non-Hispanic
Black; and 426,108 (2.8%) are non-Hispanic Asiafhe request for admission is therefore
denied.

United States House of Representatives

REQUEST FOR ADMISSION NO. 30:

The United States House of Representatives cornsisA85 members apportioned among the
States according to population after each decewpiagus. After the 2000 Census, the State of
Texas was entitled to 32 representatives, and &t then required the State to redistrict.

RESPONSE: Plaintiff objects to the compound nature of théguest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objections:

Plaintiff admits that the United States House opieseentatives consists of 435 members
apportioned among the States according to populafiter each decennial census;

Plaintiff admits that after the 2000 Census, thaté&Stof Texas was entitled to 32
representatives; and

PLAINTIFF 'S OBJECTIONS AND RESPONSES TODEFENDANTS' FIRST SET OF REQUESTS FORADMISSION  PAGE 8



Case 1:11-cv-01303-RMC-TBG-BAH Document 121-2 Filed 12/28/11 Page 29 of 73

Plaintiff admits that federal law required the Staf Texas to redistrict after the 2000
Census.

REQUEST FOR ADMISSION NO. 31:

On August 4, 2006, a three-judge district court, WL AC v. Perry, 2006 WL 3069542, Civ. No.
2:03-CV-354 (E.D. Tex. Aug. 4, 2006) (per curiaraflopted a redistricting plan for Texas’
congressional delegation based on the 2000 CeAsus.court-ordered plan, that plan was not
subject to preclearance under Section 5 of thengdRights Act. That plan was the last plan in
force or effect and is therefore the benchmark pdampurposes of this case.

RESPONSE: Plaintiff objects to this request it is vague,aguious, and not reasonably
specific. Plaintiff also objects to the compouratune of this request insofar as it contains
multiple facts that must be admitted or deniedairRiff objects to this request insofar as it
propounds a question of law. Subject to and witheaiving the foregoing objections, Plaintiff
admits this request.

REQUEST FOR ADMISSION NO. 32:

TheLULAC v. Perry plan is also known as Plan C100.
RESPONSE: Plaintiff admits this request.

REQUEST FOR ADMISSION NO. 33:

After the 2010 Census, the State of Texas wasleshtto four additional representatives in
Congress, for a total of 36 representatives, adéréd law once again required the State to
redistrict.

RESPONSE: Plaintiff objects to the compound nature of théguest insofar as it
contains multiple facts that must be admitted amie® Subject to and without waiving the
foregoing objections, Plaintiff admits this request

REQUEST FOR ADMISSION NO. 34:

On June 24, 2011, the Texas Legislature passedeSBiia4, containing a new congressional
redistricting plan based on the 2010 Census, antvernor signed it on July 18, 2011.

RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objections, Plaintiff admits this request

REQUEST FOR ADMISSION NO. 35:

The plan contained in Senate Bill 4 is the propgdead for purposes of this case.

RESPONSE: Plaintiff admits that Senate Bill 4 is the legislely enacted plan.
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REQUEST FOR ADMISSION NO. 36:

The plan contained in Senate Bill 4 is also knowPln C185.

RESPONSE: Plaintiff admits this request.
REQUEST FOR ADMISSION NO. 37:

The proposed redistricting plan for the Texas daieg to the United States House of
Representatives is a “standard, practice, or prgeedith respect to voting” within the meaning
of Section 5 of the Voting Rights Act of 1965, aseanded, 42 U.S.C. 81973c.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law.
Subject to and without waiving the foregoing obias, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 38:

Hispanic citizens have the ability to elect theefprred candidates of choice to the United States
House of Representatives in the following sevetridis in Plan C100: 15, 16, 20, 23, 27, 28,
and 29.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentd without waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 39:

Hispanic citizens will have the ability to elecethpreferred candidates of choice to the United
States House of Representatives in the followinmgsalistricts in Plan C185: 15, 16, 20, 28, 29,
34 and 35.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlwb request insofar as it contains multiple
facts that must be admitted or denied. Subjeeintb without waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 40:

Black citizens have the ability to elect their greéd candidates of choice to the United States
House of Representatives in the following thre¢rigis in Plan C100: 9, 18 and 30.
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RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlwf request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdbwithout waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 41:

Black citizens will have the ability to elect thgireferred candidates of choice to the United
States House of Representatives in the followingeltistricts in Plan C185: 9, 18 and 30.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asaofar as they propound questions of law.
Plaintiff further objects to the compound naturetlwb request insofar as it contains multiple
facts that must be admitted or denied. Subjeeintb without waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 42:

Minority citizens do not have the ability to eletieir preferred candidates of choice to the
United States House of Representatives in theviatig 22 districts in Plan C100: 1 through 8,
10, 11, 12, 13, 14, 17, 19, 21, 22, 24, 25, 268, 32.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdbwithout waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 43:

Minority citizens will not have the ability to eletheir preferred candidates of choice to the
United States House of Representatives in thevitig 26 districts in Plan C185: 1 through 8,
10, 11, 12, 13, 14, 17, 19, 21 through 27, 31332 and 36.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdbwithout waiving the foregoing objections,
Plaintiff denies this request.
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REQUEST FOR ADMISSION NO. 44:

In Plan C100, proportionality in relation to theaBk share of the State’s citizen voting-age
population would exist if Black voters formed affeetive voting majority in 4 districts.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrdgesportionality in relation” and “effective
voting majority” as being vague and ambiguous amthe extent they propound questions of
law. Subject to and without waiving the foregooigections, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 45:

In Plan C100, proportionality in relation to thespanic share of the State’s citizen voting-age
population would exist if Hispanic voters formededfective voting majority in 8 districts.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrdgesportionality in relation” and “effective
voting majority” as being vague and ambiguous amthe extent they propound questions of
law. Subject to and without waiving the foregooigections, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 46:

In Plan C100, proportionality in relation to thendoined Black and Hispanic share of the State’s
citizen voting-age population would exist if Blaekd Hispanic voters formed an effective
voting majority in 12 districts.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrdgesportionality in relation” and “effective
voting majority” as being vague and ambiguous amthe extent they propound questions of
law. Subject to and without waiving the foregooigections, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 47:

In Plan C185, proportionality in relation to theaBk share of the State’s citizen voting-age
population would exist if Black voters formed affeetive voting majority in 5 districts.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrdgesportionality in relation” and “effective
voting majority” as being vague and ambiguous amthe extent they propound questions of
law. Subject to and without waiving the foregooigections, Plaintiff denies this request.
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REQUEST FOR ADMISSION NO. 48:

In Plan C185, proportionality in relation to thespanic share of the State’s citizen voting-age
population would exist if Hispanic voters formededfective voting majority in 9 districts.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrdgesportionality in relation” and “effective
voting majority” as being vague and ambiguous amd¢he extent they propound questions of
law. Subject to and without waiving the foregooigections, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 49:

In Plan C185, proportionality in relation to thendoined Black and Hispanic share of the State’s
citizen voting-age population would exist if Blaekd Hispanic voters formed an effective
voting majority in 14 districts.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrdgesportionality in relation” and “effective
voting majority” as being vague and ambiguous amthe extent they propound questions of
law. Subject to and without waiving the foregooigections, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 50:

Compared to Plan C100, Plan C185 increases theewhohber of seats by which Black voters
are underrepresented in the State’s congressiefedation in relation to the Black proportion of
the State’s citizen voting-age population.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law.
Subject to and without waiving the foregoing obias, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 51:

Compared to Plan C100, Plan C185 increases theewiaihber of seats by which Hispanic
voters are underrepresented in the State’s congnassdelegation in relation to the Hispanic
proportion of the State’s citizen voting-age popiola

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law.
Subject to and without waiving the foregoing obias, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 52:

Compared to Plan C100, Plan C185 increases theewhohber of seats by which Black and
Hispanic voters, combined, are underrepresentethen State’s congressional delegation in
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relation to the combined Black and Hispanic prapaortof the State’s citizen voting-age
population.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law.
Subject to and without waiving the foregoing obi@as, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 53:

In the 2010 general election for U.S. Represergativcongressional district 23, Congressman
Ciro D. Rodriguez, who is Hispanic, was the prefdrcandidate of choice of a majority of
Hispanic voters.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrgseférred candidate of choice” as vague and
ambiguous and to the extent it propounds a quesfitew. Subject to and without waiving the
foregoing objections, Plaintiff denies this request

REQUEST FOR ADMISSION NO. 54:

In the 2008 general election for U.S. Represergativcongressional district 23, Congressman
Ciro D. Rodriguez, who is Hispanic, was the prefdrcandidate of choice of a majority of
Hispanic voters.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrgseférred candidate of choice” as vague and
ambiguous and to the extent it propounds a quesfitew. Subject to and without waiving the
foregoing objections, Plaintiff denies this request

REQUEST FOR ADMISSION NO. 55:

In the 2006 special election for U.S. Represengaiivcongressional district 23, Congressman
Ciro D. Rodriguez, who is Hispanic, was the prefdrcandidate of choice of a majority of
Hispanic voters.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to treguest insofar as it propounds a question of law,
and specifically objects to the use of the phrgseférred candidate of choice” as vague and
ambiguous and to the extent it propounds a quesfitew. Subject to and without waiving the
foregoing objections, Plaintiff denies this request
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REQUEST FOR ADMISSION NO. 56:

In the 2002, 2004, 2006, 2008 and 2010 generaltietesc for U.S. Representative in
congressional district 27, Congressman Solomon Rz,Can Hispanic, was the preferred
candidate of choice of a majority of Hispanic veter

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to tteguest insofar as it propounds a question of law,
and specifically objects to the use of the phrgseférred candidate of choice” as vague and
ambiguous and to the extent it propounds a quesfidew. Subject to and without waiving the
foregoing objections, Plaintiff denies this request

Texas House of Representatives

REQUEST FOR ADMISSION NO. 57:

The Texas House of Representatives consists of d&Mbers elected from single-member
districts in even-numbered years to two-year terms.

RESPONSE: Plaintiff admits this request.

REQUEST FOR ADMISSION NO. 58:

On November 28, 2001, iBalderas v. Texas, 2001 WL 34104833, Civ. No. 6:01CV158 (E.D.
Tex. Nov. 28, 2001) (per curiam), a three-judgetritis court adopted a court-ordered
redistricting plan for the Texas House of Represtrdgs based on the 2000 Census. As a court-
ordered plan, that plan was not subject to preates under Section 5 of the Voting Rights Act.
That plan was the last plan in force or effect antherefore the benchmark plan for purposes of
this case.

RESPONSE: Plaintiff objects to this request it is vague,aguious, and not reasonably
specific. Plaintiff objects to the compound natafehis request insofar as it contains multiple
facts that must be admitted or denied. Plaintijeots to this request insofar as it propounds a
question of law. Subject to and without waiving tloregoing objections, Plaintiff admits this
request.

REQUEST FOR ADMISSION NO. 59:

TheBalderasplan is also known as Plan H100.
RESPONSE: Plaintiff admits this request.

REQUEST FOR ADMISSION NO. 60:

On May 23, 2011, the Texas Legislature passed HBuUk&50, containing a new redistricting
plan for the Texas House of Representatives baseldeo2010 Census, and the Governor signed
it on June 17, 2011.
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RESPONSE: Plaintiff objects to the compound nature of thegjuest insofar as it
contains multiple facts that must be admitted amie2 Subject to and without waiving the
foregoing objections, Plaintiff admits this request

REQUEST FOR ADMISSION NO. 61:

The plan contained in House Bill 150 is the propigsian for purposes of this case.

RESPONSE: Plaintiff admits that House Bill 150 is the ldgisvely enacted plan.
REQUEST FOR ADMISSION NO. 62:

The plan contained in House Bill 150 is also knasrPlan H283.
RESPONSE: Plaintiff admits this request.

REQUEST FOR ADMISSION NO. 63:

The proposed redistricting plan for the Texas HoafsRepresentatives is a “standard, practice,
or procedure with respect to voting” within the mie@ of Section 5 of the Voting Rights Act of
1965, as amended, 42 U.S.C. 81973c.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to tteguest insofar as it propounds a question of law.
Subject to and without waiving the foregoing obij@as, Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 64:

Compared to Plan H100, Plan H283 will not “have ¢fiect of diminishing the ability of any
citizens of the United States on account of raceotor, or [membership in a language minority
group], to elect their preferred candidates of cbbito the Texas House of Representatives in
the following 145 districts: 1 through 32, 34, 3Baugh 40, 42 through 116, 118 through 148,
and 150. 42 U.S.C. 8§ 1973c(b). To the extent thabnty citizens have the ability to elect their
preferred candidates of choice in these district8lan H100, they will have the ability to do so
in the corresponding districts in Plan H283. To ¢éent that minority citizens do not have the
ability to elect their preferred candidates of ceoin these districts in Plan H100, they will not
have the ability to do so in the correspondingraitst in Plan H283. These districts are not “at
issue” in the retrogression portion of this case.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to tteguest insofar as it propounds a question of law.
Plaintiff objects to the use of the phrases “apild elect’” and “candidates of choice” as vague
and ambiguous and insofar as they propound questbihaw. Plaintiff further objects to the
compound nature of this request insofar as it ¢ostenultiple facts that must be admitted or
denied. Subject to and without waiving the foregoobjections, Plaintiff denies this request.
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REQUEST FOR ADMISSION NO. 65:

Hispanic citizens have the ability to elect theefprred candidates of choice to the Texas House
of Representatives in the following 33 districtsAlan H100: 31, 33, 34, 35, 36, 37, 38, 39, 40,
41, 42, 43, 51, 74, 75, 76, 77, 79, 80, 90, 104, 106, 117, 118, 119, 123, 124, 125, 140, 143,
145, and 148.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdbwithout waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 66:

Hispanic citizens will have the ability to elecethpreferred candidates of choice to the Texas
House of Representatives in the following 29 diérin Plan H283: 31, 34, 36, 37, 38, 39, 40,
42, 43,51, 74, 75, 76, 77, 79, 80, 90, 103, 1046, 118, 119, 123, 124, 125, 140, 143, 145, and
148.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asafar as they propound questions of law.
Plaintiff further objects to the compound naturetlwb request insofar as it contains multiple
facts that must be admitted or denied. Subjeeintb without waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 67:

Black citizens have the ability to elect their preéd candidates of choice to the Texas House of
Representatives in the following 12 districts iafPH100: 22, 95, 100, 109, 110, 111, 131, 139,
141, 142, 146, and 147.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdwithout waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 68:

Black citizens will have the ability to elect thgreferred candidates of choice to the Texas
House of Representatives in the following 12 disérin Plan H283: 22, 95, 100, 109, 110, 111,
131, 139, 141, 142, 146, and 147.
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RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdbwithout waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 69:

Minority citizens do not have the ability to elekeir preferred candidates of choice to the Texas
House of Representatives in the following 100 aitgrin Plan H100: 1 through 21, 23, 24, 25,
26, 28, 29, 30, 32, 44, 45, 47, 48, 49, 50, 52ubiho73, 78, 81 through 89, 91, 92, 93, 94, 96, 97,
98, 99, 101, 102, 105, 106, 107, 108, 112, 113, 118, 121, 122, 126, 127, 128, 129, 130, 132,
133, 134, 135, 136, 138, 144, and 150.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeentdb without waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 70:

Minority citizens will not have the ability to eletheir preferred candidates of choice to the
Texas House of Representatives in the following di@%ricts in Plan H283: 1 through 21, 23,
24, 25, 26, 28, 29, 30, 32, 33, 35, 41, 44, 4548749, 50, 52 through 73, 78, 81 through 89, 91,
92, 93, 94, 96, 97, 98, 99, 101, 102, 105, 106, 108, 112, 113, 114, 115, 117, 121, 122, 126,
127, 128, 129, 130, 132, 133, 134, 135, 136, 138, 149, and 150.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to thse of the phrases “ability to elect” and
“candidates of choice” as vague and ambiguous asaofar as they propound questions of law.
Plaintiff further objects to the compound naturetlw request insofar as it contains multiple
facts that must be admitted or denied. Subjeeintb without waiving the foregoing objections,
Plaintiff denies this request.

REQUEST FOR ADMISSION NO. 71:

In 2007, the Texas Legislature created the Intenat Management District, which allows
property owners within the Alief community to orgam their efforts to pursue common
objectives.

RESPONSE: Plaintiff objects to this request to the extdnsivague, ambiguous, and
not reasonably specific. Plaintiff further objetdasghe compound nature of this request insofar as
it contains multiple facts that must be admitteddenied. Subject to and without waiving the
foregoing objections, Plaintiff states that accogdi to
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http://www.imdhouston.org/IMD/welcome-to-the-intational-management-district, the Texas
Legislature created the International Managemestriot in 2007.

REQUEST FOR ADMISSION NO. 72:

In the 2004, 2006, 2008 and 2010 general electionState Representative in House District
149, Representative Hubert Vo, who is Asian, was pheferred candidate of choice of a
majority of minority voters.

RESPONSE: Plaintiff objects to this request to the extdnisivague, ambiguous, and
not reasonably specific. Plaintiff objects to tiee of the phrase “preferred candidate of choice
of a majority of minority voters” as vague and agumus and insofar as it propounds a question
of law. Plaintiff further objects to the compoundture of this request. Subject to and without
waiving the foregoing objections, Plaintiff denibss request.
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Dated: December 23, 2011

Respectfully Submitted,
FOR THE PLAINTIFF:

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation

/s/ David J. Schenck
DAVID J. SCHENCK
Deputy Attorney General for Legal Counsel

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

BRUCE D. COHEN
Special Assistant to the Attorney General

Office of the Attorney General

P.O. Box 12548, Capitol Station

209 W. 14th Street

Austin, Texas 78701

(512) 936-1342 / (512) 936-0545 (fax)

Attorneys for the State of Texas
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PLAINTIFF'SFIRST AMENDED PRIVILEGE LOG

BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
12/15/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
12/15/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
12/9/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding census. Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
12/9/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legislative Counsel to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding census. Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
12/8/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged

Straus

Council

receiving legal advice
regarding redistricting.

Communication;
Legidative Privilege;
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BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
TEX.Gov'T CODE §
323.017 statutory
privilege
12/8/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
12/6/2011 Gerardo Interiano, David Hanna, Attorney Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
12/6/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsel to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
12/6/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidlative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
12/6/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
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BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
regarding redistricting plan. Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
12/6/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsel to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
12/6/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
12/6/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting plan. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
4/6/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsel to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding proposed Attorney Work-

redistricting plan donein
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.

Product; Legidative
Privilege; TEX. GoV'T
CoDE § 323.017
statutory privilege
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BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
4/12/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsel to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding proposed Attorney Work-
redistricting plan donein Product; Legidative
anticipation of litigationand | Privilege; TEX. GoV'T
reflecting attorney thoughts, CoDE § 323.017
mental impressions, opinions, | statutory privilege
and/or legal theories.
4/20/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding proposed Attorney Work-
redistricting plan donein Product; Legidative
anticipation of litigationand | Privilege; TEX. Gov'T
reflecting attorney thoughts, CoDE § 323.017
mental impressions, opinions, | statutory privilege
and/or legal theories.
4/1/2011 Jesse Bernal, Chief of Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Staff to Representative Texas Legidative for the purpose of giving or Privileged
Alonzo Council receiving legal advice Communication;
regarding State Board of Legidative Privilege;
Education plan. TEX. Gov’'T CODE §
323.017 statutory
privilege
3/30/2011 Jesse Bernal, Chief of Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Staff to Representative Texas Legidative for the purpose of giving or Privileged
Alonzo Council receiving legal advice Communication;
regarding State Board of Legidative Privilege;
Education plan. TEX. Gov’'T CODE §
323.017 statutory
privilege
3/30/2011 Jesse Bernal, Chief of Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Staff to Representative Texas Legidative for the purpose of giving or Privileged
Alonzo Council receiving legal advice Communication;

-4-
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BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
regarding State Board of Legidative Privilege;
Education plan. TEX. Gov’'T CODE §
323.017 statutory
privilege
4/1/2011 Cole Howard, Legidative | Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Aide to Representative Texas Legidative for the purpose of giving or Privileged
Alonzo Council receiving legal advice Communication;
regarding State Board of Legidative Privilege;
Education plan. TEX. Gov’'T CODE §
323.017 statutory
privilege
7/8/2011 Jeff Archer, Attorney for | Jesse Bernal, Chief of Confidential communication | Attorney-Client
Texas Legidative Staff to Representative | for the purpose of giving or Privileged
Council Alonzo receiving legal advice Communication;
regarding census. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
7/8/2011 Jeff Archer, Attorney for | Jesse Bernal, Chief of Confidential communication | Attorney-Client
Texas Legidative Staff to Representative | for the purpose of giving or Privileged
Council Alonzo receiving legal advice Communication;
regarding census. Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
7/19/2011 Ryan Downton, Counsel | Stacey Napier, Senior Confidential communication | Attorney-Client
to House Redistricting Counsel to the Attorney | for the purpose of giving or Privileged

Committee

Generd

Doug Davis, Counsel to
Senate Redistricting
Committee

Jeff Archer, Attorney for

receiving legal advice
regarding redistricting
litigation.

Communication;
Legidative Privilege;
TEX. Gov'T CODE §
323.017 statutory

privilege

-5-
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BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
Texas Legidative
Council
7/20/2011 Gerardo Interiano, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Counsel to Speaker Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
David Hanna, Attorney | analysis. TeEX.Gov'T CODE §
for Texas Legidative 323.017 statutory
Council privilege
7/15/2011 David Hanna, Attorney Stacey Napier, Senior Confidential communication | Attorney-Client
for Texas Legidative Counsdl to the Attorney | for the purpose of giving or Privileged
Council Genera receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Jeff Archer, Attorney for | analysis. TEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
Gerardo Interiano,
Counsdl to Speaker
Straus
Lisa Kaufman,
Counsdl to
Speaker Straus
7/14/2011 David Hanna, Attorney Jeff Archer, Attorney for | Confidential communication | Attorney-Client
for Texas Legidative Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Gerardo Interiano, analysis. TeEX.Gov'T CODE §
Counsel to Speaker 323.017 statutory
Straus privilege
7/14/2011 David Hanna, Attorney Jeff Archer, Attorney for | Confidential communication | Attorney-Client

for Texas Legidative
Council

Texas Legidative
Council

for the purpose of giving or
receiving legal advice

Privileged
Communication;
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regarding Voting Rights Act | Legidative Privilege;
Gerardo Interiano, analysis. TeEX. Gov'T CODE §
Counsdl to Speaker 323.017 statutory
Straus privilege
7/13/2011 David Hanna, Attorney Jeff Archer, Attorney for | Confidential communication | Attorney-Client
for Texas Legidative Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Gerardo Interiano, analysis. TeEX.Gov'T CODE §
Counsdl to Speaker 323.017 statutory
Straus privilege
7/13/2011 David Hanna, Attorney Jeff Archer, Attorney for | Confidential communication | Attorney-Client
for Texas Legidative Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding redistricting Legidative Privilege;
Gerardo Interiano, litigation. TeEX.Gov'T CODE §
Counsel to Speaker 323.017 statutory
Straus privilege
7/15/2011 Gerardo Interiano, Stacey Napier, Senior Confidential communication | Attorney-Client

Counsel to Speaker
Straus

Counsel to the Attorney
Genera

Jeff Archer, Attorney for
Texas Legidative
Council

David Hanna, Attorney
for Texas Legidative
Council

Lisa Kaufman,
Counsel to

for the purpose of giving or
receiving legal advice
regarding Voting Rights Act
analysis.

Privileged
Communication;
Legidative Privilege;
TEX. Gov'T CODE §
323.017 statutory

privilege
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Speaker Straus
7/18/2011 David Hanna, Attorney Gerardo Interiano, Confidential communication | Attorney-Client
for Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting Legidative Privilege;
Jeff Archer, Attorney for | litigation. TEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
Clare Dyer, Manager,
Mapping &
Redistricting
3/23/2011 Gerardo Interiano, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Counsel to Speaker Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding redistricting maps. | Legidative Privilege;
David Hanna, Attorney TeEX.Gov'T CODE §
for Texas Legislative 323.017 statutory
Council privilege
3/22/2011 Jeff Archer, Attorney for | Gerardo Interiano, Confidential communication | Attorney-Client
Texas Legidative Counsel to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting maps. | Legidative Privilege;
David Hanna, Attorney TEX. Gov’'T CODE §
for Texas Legidative 323.017 statutory
Council privilege
3/22/2011 Jeff Archer, Attorney for | Gerardo Interiano, Confidential communication | Attorney-Client

Texas Legidative
Council

Counsel to Speaker
Straus

David Hanna, Attorney
for Texas Legidative

for the purpose of giving or
receiving legal advice

regarding redistricting maps.

Privileged
Communication;
Legidative Privilege;
TEX. Gov'T CODE §
323.017 statutory
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Council privilege
3/22/2011 Jeff Archer, Attorney for | Gerardo Interiano, Confidential communication | Attorney-Client
Texas Legidative Counsdl to Speaker for the purpose of giving or Privileged
Council Straus receiving legal advice Communication;
regarding redistricting maps. | Legidative Privilege;
David Hanna, Attorney TeEX.Gov'T CODE §
for Texas Legidative 323.017 statutory
Council privilege
7/21/2011 Jeff Archer, Attorney for | Denise Davis, Chief of Confidential communication | Attorney-Client

Texas Legidative
Council

Staff to Speaker Straus

David Hanna, Attorney
for Texas Legidative
Council

Gerardo Interiano,
Counsel to Speaker
Straus

Lisa Kaufman,
Counsd to
Speaker Straus

Tom Phillips, Baker
Botts, Counsel to the
Texas House of
Representatives and
Speaker Straus

Radney Wood, Baker
Botts, Counsel to the
Texas House of
Representatives and

for the purpose of giving or
receiving legal advice
regarding redistricting
litigation.

Privileged
Communication;
Legidative Privilege;
TEX. Gov'T CODE §
323.017 statutory

privilege
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Speaker Straus
7/14/2011 Jeff Archer, Attorney for | David Hanna, Attorney | Confidential communication | Attorney-Client
Texas Legidative for Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Gerardo Interiano, analysis. TeEX.Gov'T CODE §
Counsel to Speaker 323.017 statutory
Straus privilege
7/14/2011 Jeff Archer, Attorney for | David Hanna, Attorney | Confidential communication | Attorney-Client
Texas Legidative for Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding preclearance Legidative Privilege;
Gerardo Interiano, submission. TEX.Gov'T CODE §
Counsel to Speaker 323.017 statutory
Straus privilege
Lisa Kaufman,
Counsdl to
Speaker Straus
7/14/2011 Jeff Archer, Attorney for | David Hanna, Attorney | Confidential communication | Attorney-Client
Texas Legidative for Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;

Gerardo Interiano,
Counsel to Speaker
Straus

Lisa Kaufman,
Counsel to
Speaker Straus

regarding preclearance
submission.

Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory

privilege
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7/14/2011 Jeff Archer, Attorney for | David Hanna, Attorney | Confidential communication | Attorney-Client
Texas Legidative for Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding preclearance Legidative Privilege;
Gerardo Interiano, submission. TEX. Gov’'T CODE §
Counsdl to Speaker 323.017 statutory
Straus privilege
Lisa Kaufman,
Counsel to Speaker
Straus
Stacey Napier, Senior
Counsdl to the Attorney
Generd
7/15/2011 Jeff Archer, Attorney for | David Hanna, Attorney | Confidential communication | Attorney-Client
Texas Legidative for Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;

Gerardo Interiano,
Counsdl to Speaker
Straus

Lisa Kaufman,
Counsel to Speaker
Straus

Stacey Napier, Senior
Counsdl to the Attorney
Generd

regarding preclearance
submission.

Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory

privilege
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7/15/2011 Jeff Archer, Attorney for | David Hanna, Attorney | Confidential communication | Attorney-Client
Texas Legidative for Texas Legidative for the purpose of giving or Privileged
Council Council receiving legal advice Communication;
regarding preclearance Legidative Privilege;
Gerardo Interiano, submission. TEX. Gov’'T CODE §
Counsdl to Speaker 323.017 statutory
Straus privilege
Lisa Kaufman,
Counsel to Speaker
Straus
Stacey Napier, Senior
Counsdl to the Attorney
Generd
7/19/2011 Jeff Archer, Attorney for | Stacey Napier, Senior Confidential communication | Attorney-Client
Texas Legidative Counsdl to the Attorney | for the purpose of giving or Privileged
Council Genera receiving legal advice Communication;
regarding redistricting Legidative Privilege;
Ryan Downton, Counsel | litigation. TeEX.Gov'T CODE §
to House Redistricting 323.017 statutory
Committee privilege
Doug Davis, Counsel to
Senate Redistricting
Committee and
committee
members
7/21/2011 Gerardo Interiano, Denise Davis, Chief of Confidential communication | Attorney-Client
Counsel to Speaker Staff to Speaker Straus | for the purpose of giving or Privileged

Straus

receiving legal advice

Communication;
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David Hanna, Attorney | regarding redistricting Legidative Privilege;
for Texas Legidative litigation. TEX. Gov’'T CODE §
Council 323.017 statutory

privilege
Jeff Archer, Attorney for
Texas Legidative
Council
Lisa Kaufman,
Counsdl to
Speaker Straus
Tom Phillips, Baker
Botts, Counsel to the
Texas House of
Representatives and
Speaker Straus
Radney Wood, Baker
Botts, Counsdl to the
Texas House of
Representatives and
Speaker Straus
7/14/2011 Gerardo Interiano, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Counsel to Speaker Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding preclearance Legidative Privilege;
submission. TEX. Gov’'T CODE §
323.017 statutory
privilege
7/14/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;

Jeff Archer, Attorney for

regarding preclearance
submission.

Legidative Privilege;
TEX. Gov'T CODE §

-13-




Case 1:11-cv-01303-RMC-TBG-BAH Document 121-2 Filed 12/28/11 Page 55 of 73

BATESNO. DATE AUTHOR RECIPIENT DESCRIPTION PRIVILEGE
Texas Legidative 323.017 statutory
Council privilege
Lisa Kaufman,
Counsel to Speaker
Straus
7/14/2011 Gerardo Interiano, David Hanna, Attorney Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidlative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding preclearance Legidative Privilege;
Jeff Archer, Attorney for | submission. TEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
Lisa Kaufman,
Counsdl to Speaker
Straus
7/14/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding preclearance Legidative Privilege;
Jeff Archer, Attorney for | submission. TeEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
Lisa Kaufman,
Counsel to Speaker
Straus
7/14/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidlative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;

regarding Voting Rights Act

Legidative Privilege;
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Jeff Archer, Attorney for | analysis. TEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
7/14/2011 Gerardo Interiano, David Hanna, Attorney Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Jeff Archer, Attorney for | analysis. TEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
7/14/2011 Gerardo Interiano, David Hanna, Attorney Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Jeff Archer, Attorney for | analysis. TeEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
7/14/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding Voting Rights Act | Legidative Privilege;
Jeff Archer, Attorney for | analysis. TeEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
7/14/2011 Gerardo Interiano, David Hanna, Attorney | Confidential communication | Attorney-Client
Counsel to Speaker for Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;

Jeff Archer, Attorney for
Texas Legidative
Council

regarding Voting Rights Act
analysis.

Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory

privilege
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11/30/2011 Gerardo Interiano, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Counsel to Speaker Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding redistricting Legidative Privilege;
Lisa Kaufman, litigation. TEX.Gov'T CODE §
Counsdl to Speaker 323.017 statutory
Straus privilege
11/30/2011 Gerardo Interiano, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Counsel to Speaker Texas Legidative for the purpose of giving or Privileged
Straus Council receiving legal advice Communication;
regarding redistricting Legidative Privilege;
Lisa Kaufman, litigation. TEX.Gov'T CODE §
Counsel to Speaker 323.017 statutory
Straus privilege
7/15/2011 David Hanna, Attorney Stacey Napier, Senior Confidential communication | Attorney-Client

for Texas Legidative
Council

Counsdl to the Attorney
General

Jeff Archer, Attorney for
Texas Legidative
Council

Lisa Kaufman,
Counsel to Speaker
Straus

Bonnie Bruce,
Committee Clerk to the
House Redistricting

for the purpose of giving or
receiving legal advice
regarding preclearance
submission.

Privileged
Communication;
Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory

privilege
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Committee
Doug Davis, Counsel to
Senate Redistricting
Committee and
committee
members
7/15/2011 David Hanna, Attorney Stacey Napier, Senior Confidential communication | Attorney-Client
for Texas Legidative Counsdl to the Attorney | for the purpose of giving or Privileged
Council Genera receiving legal advice Communication;
regarding preclearance Legidative Privilege;
Jeff Archer, Attorney for | submission. TeEX.Gov'T CODE §
Texas Legidative 323.017 statutory
Council privilege
Lisa Kaufman,
Counsdl to Speaker
Straus
Doug Davis, Counsel to
Senate Redistricting
Committee and
committee
members
4/3/2011 Bonnie Bruce, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Committee Clerk to the Texas Legidative for the purpose of giving or Privileged
House Redigtricting Council receiving legal advice Communication;
Committee regarding redistricting plans. | Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
4/3/2011 Bonnie Bruce, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Committee Clerk to the Texas Legidative for the purpose of giving or Privileged
House Redigtricting Council receiving legal advice Communication;
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Committee regarding redistricting plans. | Legislative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
4/3/2011 Bonnie Bruce, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Committee Clerk to the Texas Legidative for the purpose of giving or Privileged
House Redigtricting Council receiving legal advice Communication;
Committee regarding redistricting plans. | Legidative Privilege;
TEX.Gov'T CODE §
323.017 statutory
privilege
4/3/2011 Bonnie Bruce, Jeff Archer, Attorney for | Confidential communication | Attorney-Client
Committee Clerk to the Texas Legidative for the purpose of giving or Privileged
House Redigtricting Council receiving legal advice Communication;
Committee regarding redistricting plans. | Legidative Privilege;
TEX. Gov’'T CODE §
323.017 statutory
privilege
3/24/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Lega Counsdl proposed State Board of Communication;
Attorney General’s Education racialy polarized | Attorney Work-
Office Stacey Napier, Senior voting analyses, and a Product

Counsdl to the Attorney
General

Todd Giberson, , System
Analyst, Legal
Technica Support
Division

Joshua Zahn, System
Analyst, Legal
Technica Support
Division

summary, donein
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.
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3/25/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Lega Counsdl proposed State Board of Communication;
Attorney General’s Education racialy polarized | Attorney Work-
Office Stacey Napier, Senior voting analyses, and a Product
Counsdl to the Attorney | summary, donein
Genera anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.
3/25/2011 David Falk, Division David Schenck, Deputy | Confidentia email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Lega Counsdl proposed congressional Communication;
Attorney General’s racially polarized voting Attorney Work-
Office Stacey Napier, Senior analyses, and a summary, Product
Counsel to the Attorney | done in anticipation of
Genera litigation and reflecting
attorney thoughts, mental
Todd Giberson, , System | impressions, opinions, and/or
Analyst, Legal legal theories.
Technica Support
Division
3/28/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client

Chief, Legal Technical
Support Division,
Attorney General’s
Office

Attorney General for
Lega Counsdl

Stacey Napier, Senior
Counsdl to the Attorney
General

Todd Giberson, , System
Analyst, Legal
Technica Support
Division

communication attaching
proposed State Board of
Education racially polarized
voting analyses, a summary,
and amap image, all donein
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.

Privileged
Communication;
Attorney Work-
Product
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Joshua Zahn, System
Analyst, Legal
Technica Support
Division
3/28/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Lega Counsdl proposed State Board of Communication;
Attorney General’s Education racialy polarized | Attorney Work-
Office Stacey Napier, Senior voting analyses, and a Product
Counsdl to the Attorney | summary, donein
Genera anticipation of litigation and
reflecting attorney thoughts,
Matthew Frederick, mental impressions, opinions,
Special Counsdl to the and/or legal theories.
Attorney General
Todd Giberson, , System
Analyst, Legal
Technica Support
Division
Joshua Zahn, System
Analyst, Legal
Technica Support
Division
4/13/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client

Chief, Legal Technical
Support Division,
Attorney General’s
Office

Attorney General for
Lega Counsdl

Stacey Napier, Senior
Counsdl to the Attorney
General

David Mattax, Deputy
Attorney General for

communication attaching
proposed Texas House
racially polarized voting
analyses, and a summary,
done in anticipation of
litigation and reflecting
attorney thoughts, mental
impressions, opinions, and/or
legal theories.

Privileged
Communication;
Attorney Work-
Product
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Defense Litigation
Todd Giberson, , System
Analyst, Legal
Technica Support
Division
4/22/2011 David Falk, Division David Schenck, Deputy | Confidentia email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Legal Counsdl summary of proposed Texas | Communication,
Attorney General’s House racially polarized Attorney Work-
Office Stacey Napier, Senior voting analysis donein Product
Counsel to the Attorney | anticipation of litigation and
Genera reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, , System | and/or legal theories.
Analyst, Legal
Technica Support
Division
4/26/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Legal Counsdl summary of proposed Texas | Communication;
Attorney General’s House racially polarized Attorney Work-
Office Stacey Napier, Senior voting analysisdonein Product
Counsel to the Attorney | anticipation of litigation and
General reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, , System | and/or legal theories.
Analyst, Legal
Technica Support
Division
4/27/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client

Chief, Legal Technical
Support Division,

Attorney General for
Lega Counsdl

communication attaching
summary of proposed State

Privileged
Communication;
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Attorney General’s Board of Education racially Attorney Work-
Office Stacey Napier, Senior polarized voting analysis Product

Counsdl to the Attorney | done in anticipation of

Genera litigation and reflecting

attorney thoughts, mental

Todd Giberson, , System | impressions, opinions, and/or

Analyst, Legal legal theories.

Technica Support

Division

5/6/2011 David Falk, Division Daniel Hodge, First Confidentia email Attorney-Client

Chief, Legal Technical Assistant to the Attorney | communication attaching Privileged
Support Division, General summary of proposed Senate | Communication;
Attorney General’s racially polarized voting Attorney Work-
Office David Schenck, Deputy | analysisdonein anticipation | Product

Attorney General for of litigation and reflecting

Legal Counsdl attorney thoughts, mental

impressions, opinions, and/or

Stacey Napier, Senior legal theories.

Counsdl to the Attorney

Generd

Todd Giberson, , System

Analyst, Legal

Technica Support

Division

5/18/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client

Chief, Legal Technical
Support Division,
Attorney General’s
Office

Attorney General for
Lega Counsdl

Stacey Napier, Senior
Counsdl to the Attorney
General

Todd Giberson, , System
Analyst, Legal

communication attaching
summary of proposed
congressiona racially
polarized voting analyses
done in anticipation of
litigation and reflecting
attorney thoughts, mental
impressions, opinions, and/or
legal theories.

Privileged
Communication;
Attorney Work-
Product
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Technical Support
Division
Joshua Zahn, System
Analyst, Legal
Technica Support
Division
6/1/2011 David Falk, Division David Schenck, Deputy | Confidential email Attorney-Client
Chief, Legal Technical Attorney General for communication attaching Privileged
Support Division, Lega Counsdl proposed congressional Communication;
Attorney General’s racially polarized voting Attorney Work-
Office Stacey Napier, Senior analyses, asummary, Red Product
Counsdl to the Attorney | Apple reports, and amap
Genera image, all donein
anticipation of litigation and
Todd Giberson, , System | reflecting attorney thoughts,
Analyst, Legal mental impressions, opinions,
Technica Support and/or legal theories.
Division
Joshua Zahn, System
Analyst, Legal
Technica Support
Division
9/12/2011 David Falk, Division David Schenck, Deputy | Confidentia email Attorney-Client

Chief, Legal Technical
Support Division,
Attorney General’s
Office

Attorney General for
Lega Counsdl

Stacey Napier, Senior
Counsdl to the Attorney
Genera

Jay Dyer, Deputy
Attorney General for
Government and

communication attaching
racially polarized voting
analyses done in anticipation
of litigation and reflecting
attorney thoughts, mental
impressions, opinions, and/or
legal theories.

Privileged
Communication;
Attorney Work-
Product
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External Affairs

James Blacklock,
Special Assistant and
Senior Counsel to the
Attorney General

Reed Clay, Specia
Assistant and Senior
Counsdl to the Attorney
Generd

Adam Aston, Assistant
Solicitor Generd

Rance Craft, Ass stant
Solicitor Generd

Todd Giberson, , System
Analyst, Legal
Technica Support
Division

Kevin Hayes, Law Clerk

9/12/2011

Todd Giberson, , System
Analyst, Legal Technica
Support Division

David Schenck, Deputy
Attorney General for
Lega Counsdl

Stacey Napier, Senior
Counsdl to the Attorney
Generd

Jay Dyer, Deputy
Attorney General for

Confidentia emall
communication attaching
racially polarized voting

analyses done in anticipation

of litigation and reflecting
attorney thoughts, mental

impressions, opinions, and/or

legal theories.

Attorney-Client
Privileged
Communication;
Attorney Work-
Product
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Government and
External Affairs

James Blacklock,
Special Assistant and
Senior Counsd to the
Attorney General

Reed Clay, Specia
Assistant and Senior
Counsdl to the Attorney
General

Adam Aston, Assistant
Solicitor Generd

Rance Craft, Assstant
Solicitor Generd

David Falk, Division
Chief, Legal Technica
Support Division,
Attorney General’s
Office

9/12/2011

Todd Giberson, , System
Analyst, Legal Technica
Support Division

Stacey Napier, Senior
Counsdl to the Attorney
Generd

Jay Dyer, Deputy
Attorney General for
Government and
External Affairs

James Blacklock,
Special Assistant and

Confidentia emall
communication attaching
racially polarized voting

analyses done in anticipation

of litigation and reflecting
attorney thoughts, mental

impressions, opinions, and/or

legal theories.

Attorney-Client
Privileged
Communication;
Attorney Work-
Product
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Senior Counsel to the
Attorney General
Reed Clay, Specia
Assistant and Senior
Counsdl to the Attorney
Generd
Adam Aston, Assistant
Solicitor General
Rance Craft, Assistant
Solicitor General
David Falk, Division
Chief, Legal Technica
Support Division,
Attorney General’s
Office
3/25/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
4/27/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product

Support Division, Texas
Attorney General’s
Office

direction of counsel in
anticipation of litigation and
reflecting attorney thoughts,
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mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
4/27/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
4/27/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office
7/20/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product

Support Division, Texas
Attorney General’s
Office

Todd Giberson, System

direction of counsdl in
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.
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Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office

10/19/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,

mental impressions, opinions,

Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office

3/24/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,

mental impressions, opinions,

Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office

3/28/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product

Support Division, Texas
Attorney General’s
Office

Todd Giberson, System
Analyst, Legal Technica
Support Division,

direction of counsel in
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.
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Texas Attorney General’s
Office

3/28/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,

mental impressions, opinions,

Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office

3/25/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,

mental impressions, opinions,

Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office

3/28/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product

Support Division, Texas
Attorney General’s
Office

Todd Giberson, System
Analyst, Legal Technica
Support Division,

Texas Attorney Generd’s
Office

direction of counsdl in
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.
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6/3/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office
4/21/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office
6/6/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
6/6/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
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Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
5/18/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
5/27/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney General’s
Office
4/13/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product

Support Division, Texas
Attorney General’s

direction of counsel in
anticipation of litigation and
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Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office
5/6/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product
Support Division, Texas direction of counsel in
Attorney General’s anticipation of litigation and
Office reflecting attorney thoughts,
mental impressions, opinions,
Todd Giberson, System and/or legal theories.
Analyst, Legal Technica
Support Division,
Texas Attorney Generd’s
Office
6/1/2011 David Falk, Division Racially polarized voting Attorney Work-
Chief, Legal Technical analysis summary done at the | Product

Support Division, Texas
Attorney General’s
Office

Todd Giberson, System
Analyst, Legal Technica
Support Division,

Texas Attorney Generd’s
Office

direction of counsdl in
anticipation of litigation and
reflecting attorney thoughts,
mental impressions, opinions,
and/or legal theories.
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1

N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

STATE OF TEXAS,
Plaintiff,

ClVIL CASE NO
1:11-CV-1303
( RMC- TBG BAH)

VS.

UNI TED STATES OF AMERI CA AND

ERIC H HOLDER, JR, INHS

OFFI Cl AL CAPACI TY AS ATTORNEY

GENERAL OF THE UNI TED STATES,
Def endant s, and

WENDY DAVIS et al .,
Def endant - | nt er venors.

N N N’ N N N N N N N N N N

R I S b b b A b b A b S R R R b S S S S b A R R I S b

ORAL DEPOSI TI ON OF
THE DESI GNATED REPRESENTATI VE OF THE OFFI CE OF THE
ATTORNEY GENERAL OF TEXAS ( TODD G BERSON)
Oct ober 18, 2011
Kok ok kA k ok kA k kA Ak ok kA ARk kA Ak k kA Ak ok kA Ak h kA A Kk ok kA KKk k& &Kk ok
ORAL DEPOSI TI ON OF THE DESI GNATED REPRESENTATI VE OF
THE OFFI CE OF THE ATTORNEY GENERAL OF TEXAS ( TODD
G BERSON), produced as a witness at the instance of the
Def endants and duly sworn, was taken in the above-styl ed
and nunbered cause on the 18th day of COctober, 2011, from
3:46 p.m to 4:48 p.m, before Kathleen Nevils, Certified
Short hand Reporter in and for the State of Texas, reported
by conputerized stenotype machine at the offices of the
Attorney General of Texas, Price Daniels Building, 209
West 14th St., Austin, Texas, pursuant to the Federal

f Toll Free: 800.880.2546

Facsimile: 512.328.8139

Suite 220

E S l IRE 3101 Bee Caves Road
Austin, TX 78746
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Todd G berson

Cct ober 18, 2011

Rul es of Civil

record or attac

FOR PLAI NTI FF:

Procedure and the provisions stated on the
hed hereto.
APPEARANCES

David J. Schenck

and

Bruce D. Cohen

Speci al As
Price Dani

sistants to the Attorney General of Texas
el s Building, 209 West 14th St.

Austin, TX 78701
E-mai | : davi d. schenck@ag. st ate.tx.us

FOR DEFENDANTS:

Bryan L. Sells

and
Dani el J.

Fr eeman

U S. Departnent of Justice, Cvil R ghts D vision

Special Litigation Counsel, Voting Section

950 Pennsyl vani a Avenue, NW NVWB Room 7264
Washi ngt on, DC 20530

Tel ephone: 202. 353. 0792

E-mail: bryan. sel | s@sdoj. gov

FOR DEFENDANT- |

Max Renea
Suite 504

Tel ephone:
E-mail: rh

ALSO PRESENT:

Davi d Fal k

NTERVENOR GONZALEZ:
Hi cks

101 West 6th St.
Austin, TX 78701

512. 480. 8231
i cks@ enea- hi cks. com

2

Z
ESQUIRE

an Alexander Gallo Company

Toll Free: 800.880.2546
Facsimile: 512.328.8139

Suite 220

3101 Bee Caves Road
Austin, TX 78746
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1 TODD G BERSON,
2 havi ng been first duly sworn, testified as foll ows:
3 EXAM NATI ON
4 BY MR SELLS:
5 Q Wul d you pl ease state your nane for the record?
6 A Todd G berson.
7 Q And is it Dr. G berson?
8 A No.
9 Q M. G berson, what is -- what is your role at
10 the Ofice of the Attorney Ceneral ?
11 A | amalso titled systens analyst. | do
12 progranmm ng, various analyses. | amthe one that does all
13 the cartographic work in the agency.
14 Q Ckay. And you've been sitting here through the
15 course of this deposition, right?
16 A Yes.
17 Q And so you understand that this is the
18 deposition of the Ofice of the Attorney General, right?
19 A Yes.
20 Q And do you consent to testify on behalf of the
21 O fice of the Attorney CGeneral with respect to the topics
22 for which you' re being offered?
23 A Yes, for what | can do.
24 Q kay. First of all, background. How |ong have
25 you been at the Ofice of the Attorney Ceneral ?

f Toll Free: 800.880.2546

Facsimile: 512.328.8139

Suite 220

E S l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Company www.esquiresolutions.com
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1 A Si nce 1994.
2 Q And have you been a systens anal yst for that
3 entire tine?
4 A Essentially the same role, although it was at
5 one time called planner. Same role, different nane.
6 Q But you' ve been the cartographer for that period
7 of tinme?
8 A Yes.
9 Q And what was your role in the 2011 redistricting
10 process?
11 A W work as a team W get requests from
12 adm ni stration and respond back to them I, in
13 particul ar, was responsible for keeping tabs on public
14 pl ans that woul d becone avail abl e and taking them off of
15 the RED Appl systemfrom a machi ne that bel onged to the
16 Legi sl ati ve Council that was housed on our floor and
17 transferring theminto our conputer system making them
18 avai l abl e then for further processing, reports, making --
19 I would nake the map and I woul d do ot her anal yses or --
20 or summaries of information as requested.
21 Q Now, when you say "our system" do you use a
22 system ot her than RED Appl ?
23 A W use RED Appl. Wen | say "our network" --
24 Joshua, for exanple, to run his reports never uses RED
25 Appl, but those plans have to be put onto our network so

f Toll Free: 800.880.2546

Facsimile: 512.328.8139

Suite 220

E S l IRE 3101 Bee Caves Road
Austin, TX 78746

an Alexander Gallo Company www.esquiresolutions.com
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1 he can access themto run the reports. So when | say "on
2 our system" | nean on our network.
3 Q And by "Joshua," you mean Dr. Zahn?
4 A. Yes, Dr. Zahn.
5 Q To get them out of RED Appl and onto your
6 system do you run sort of an export of sone kind?
7 A Export is a function built into RED Appl system
8 Q Ckay. And nost of your particular job is in RED
9 Appl, at least with respect to redistricting?
10 A | wouldn't say nost of it is there, but any that
11 is there, | amthe one to do it.
12 Q kay. What el se do you do, in the redistricting
13 process or did you do in the redistricting process, that
14 woul d have been outside of RED Appl ?
15 A Well, there was -- you nentioned reports. There
16 was one particular report that | progranmed and ran, and
17 that woul d be conpactness scores report. That report,
18 however, was not one that would be considered a standard
19 report that was run for every plan. | only ran it on
20 specific plans that were in a particular interest.
21 Q TLC has a conpactness report built into RED
22 Appl, doesn't it?
23 A Yes.
24 Q And your conpactness report went beyond that?
25 A Yes.
D

Suite 220
E S l IRE 3101 Bee Caves Road
Austin, TX 78746
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1 Q Wiy did you do a separate report?
2 A Well, | progranmed the TLC s origi ha
3 conpactness formulas for them by the way, and at that
4 time when they were first programred, | had programmed a
5 nmet hod conparing a district area to a snmall circunscribing
6 circle.
7 The programming for that is perhaps a
8 little nore conplicated than was easily avail abl e using
9 their new -- they used a new -- they used new conputer
10 conponents to create this latest version of RED Appl
11 different than what was used in 2000 -- 2001 and 2003. So
12 because | already had the code for that, they didn't
13 include it. It was nore conplex to code. | decided to go
14 ahead and reuse ny old code and programthat in anyway for
15 nysel f.
16 Q Does your conpactness report include other
17 measur es of conpactness?
18 A My report include three neasures of conpactness,
19 two of which are fromthe TLC s standard report, that
20 bei ng the conparison of the district area to what they
21 call the rubberband area, the smallest convex hol e that
22 woul d surround a district as a planner figure.
23 And then the other one is a ratio of the
24 perinmeter to the area bounded by that perinmeter using a
25 peri meter squared divided by four tinmes pi, four tines

f Toll Free: 800.880.2546

Facsimile: 512.328.8139

Suite 220

E S l IRE 3101 Bee Caves Road
Austin, TX 78746
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1 square root, area tinmes pi, sonething like that. But
2 there's a formula, specific fornula that conpares the area
3 to the perimeter surrounding that area. So those two plus
4 the circle -- mnimumcircunscribing circle nmeasure that |
5 ment i oned.
6 Q And it's been a while since |I've | ooked at the
7 TLC s conpactness report. Wich one is not on there?
8 A They don't have the circle neasure.
9 Q And are you famliar with the reports that are
10 avai | abl e in RED Appl ?
11 A I know | have | ooked at all of them but they
12 don't have that many. There m ght be what, six or seven
13 avail able in RED Appl itself. | generally used maybe one
14 or two of those as a routine.
15 Q Whi ch one or two?
16 A Well, of course, | |ooked at their conpactness
17 and | used it when | was checking nmy programm ng agai nst
18 theirs, but the one | think I would nost use is their --
19 believe it's No. 200. | don't knowif it's 200, 215,
20 sonething | ook that. 215 maybe.
21 Q And what's on that report?
22 A It has standard denographic information, voting
23 age populations. It also has Hi spanic surnane voter
24 registration on it and turnout.
25 Q Did you have access to the TLC s interna
2z T e
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9
reporting systen? | think they called it the PAR system
A No, not the PAR system | never -- | don't have

access to that.

Q Are you famliar -- famliar with the RED 225
report?

A Somewhat. | know it's conparable to our DEA
report.

Q When you say "conparable," what do you nean?

A I think they both show reconstituted el ection

anal ysis for a conprehensive set of contests within each
district.

Q And do you know whet her they should show t he
same results for each district?

A I'"'mnot aware of that particularly nyself from
doing analysis. | just know from what Joshua had stated
that the different nethodol ogy they used to sumup a
district -- whole districts in a way, so | believe there

m ght be a difference, a slight difference between the

actual nunber between our report and their report.

Q But as far as you know, there shouldn't be a
| arge difference, right?

A I would not expect it to be a large difference.

Q What woul d be a slight difference? O | can put
it the other way: Wat would be a |large difference?

A Wl |, again, | haven't done side-by-side

@ Toll Free: 800.880.2546

Facsimile: 512.328.8139
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1 conparisons to know, but just thinking off the top of ny

2 head, | would say anything nore than 10, 10, 12 votes

3 m ght be sonmething to | ook nore closely at. It may be

4 certainly explainable without doing a side-by-side

5 conmparison. | don't know what -- what is there.

6 Q If I showed you a RED 225 report, would you

7 recogni ze it?

8 A | woul d assune | woul d.

9 Q Do you have Exhibit 7 in front of you?

10 A kay. Yes.

11 Q And would you turn to table 5?

12 A Ckay.

13 Q The second-to-the-last colum, "Actual Votes in

14 District" --

15 A Yes.

16 Q -- that's the colum that should be simlar to

17 what's on the RED 225 report, right?

18 A | woul d expect, yes.

19 Q Do you produce any reports other than the

20 conpactness report as part of the redistricting process?

21 A Not as a -- as a routine. Only as sonething may

22 come up, special request, sonething.

23 Q Well, Dr. Zahn said that you al so produce

24 reports. What other reports do you produce?

25 A Soneti mes we have been asked to give counts of
2z T e
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Todd G berson Cct ober 18, 2011

11
districts to admnistration, things |ike that, special --
sone of the requests and we just -- we do it. It's not a
formalized report. Ad hoc reports. Conpactness is really

only the formalized report outside of what Joshua has

spoken of .

Q What did you nean by "counts of districts"?

A Vell, [ike sunmaries fromthe RPVAs.

Q Can you give ne an exanple? I'mnot sure I'm
fol | ow ng.

A Li ke we would go to table 4, for exanple, and
sel ect or |look at each contest and determ ne whether -- or

who was winning in that district. For exanple, the first
one, the first contest, |ooking at actual percent of votes
in district, Tony Sanchez is winning in that district. So
we woul d indicate that -- well, we wouldn't. That would
be a primary contest.

We'd | ook -- take the next one down,
Perry- Sanchez. Sanchez is barely wi nning anong the
Republ i can and Denocrat candi dates. So we would count the
nunber of contests won by the particular -- we would first
determ ne which one was the -- which candi date was the,
say, Hispanic candidate of choice, then report how nany
contests were won by Hispanic voters or predicted to be
won.

Q How woul d you deterni ne the Hi spanic candi date

f Toll Free: 800.880.2546
Facsimile: 512.328.8139
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12
of choice fromthis table?

A How woul d we determ ne sort of the Hi spanic
candi dat e of choice?

Q Yes.

A We generally could | ook and see -- if you | ook
at the Estimated Percent Hi spanic Votes for Candi date
Columm, in that election contest 72.7 percent estinated
Hi spani ¢ support for Tony Sanchez. W would then presune
Hi spani cs were supporting Tony Sanchez and then | ook out
to the right and say, yes, the Hispanic voters' candi date
of choice carried that election within those district
boundaries. W would put a 1 down.

If we could see one that didn't satisfy
that, we would say no. So we would give a report: Nine
out of 10 contests were won by the Hi spanic candi date of
choice in the general election. W would sonetinmes do
ad hoc sunmaries like that, but it was not a formalized
report.

Q These Racially Polarized Voting Anal yses reports
are, | think, 3500 pages for this particular --

A Some can be long, yes, especially House
di stricts.
Q So you condensed it all down?
A That was the purpose, was to nake it so soneone

woul dn't have thenselves to go through all these pages.

f Toll Free: 800.880.2546
Facsimile: 512.328.8139
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So we would extract that information, sunmmarize it and
report that.

Q When you say "upon request,"” who woul d be making
t hose requests? Wuld those be external requests com ng
in?

A Al ways cane from Stacey through David, David
Fal k.

Q Do you recall approximtely how many tines
you' ve produced those ad hoc reports that you just
descri bed?

A | don't know. It didn't -- at first it was very
sporadic, and it seened like toward the end of the
session, which is always crunch tine, that we maybe had
several requests for several districts and several plans.
| -- 1 don't know how -- how many, but | do renenber one
time needing to have that information for all the
districts in the benchmark plans and in the |egislatively
passed plans. So eight total plans for all districts.

And we enlisted sone help from ot her people
to cone and hel p us because, otherwise, it would be a very
ti me-consum ng process for one or two of us to do that.

Q In the process of preparing those reports, was
there a threshold or nunber of wins or |osses that you
were looking for in particular or were asked to report

about ?
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A No. W just reported the nunbers.
Q Were you asked to do those reports on any --

anyt hi ng other than the passed plans or the current
existing districts?

A | don't renmenber specifically which plans we
m ght have done that analysis on, although |I assune we
m ght have done it on sone of the interim-- |ike House
commttee plans or not -- in other words, not on any
particul ar plan, but specific plans of sone stature,
whet her it was passed out of House conmttee or whatever,
so it had some stature of the commttee behind it. Then
we m ght have | ooked at that one. | assune that because
know we did nore than just these eight. So interim--
interimversions of the plans.

Q Were you ever asked to conpare the nunbers
bet ween the benchmark plans and the -- whatever the new
proposal or enacted plan was?

A Only that we provided the data for both the
benchmark -- we got the nunbers for the benchmark. W
sent the nunbers. W didn't do any further anal ysis.

Q Did you do any simlar ad hoc reports or
summari zing of the DEA reports?

A No.

Q Did any of your ad hoc reports summarize or

conpile any information fromother tables in the Racially
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Pol ari zed Voting Analysis or was it just that table 4?
A Just table 4 is what we summarized and sent on,
or we used table 4 to generate the nunbers that we sent
on, yes.
Q In your RED Appl system here, did you inport any
addi ti onal data other than what was available to the TLC
and to the public through the RED Appl term nal s?
A No, no additional data into RED Appl
Q Did the Ofice of the Attorney General draw
plans for conmttees or nenbers of the Legislature?
A No.
Q So as far as you're aware, it was anal yzing

pl ans that other people draw?

A Yes. Now, we did sonetines generate sonething
for our own. Like | nmade a plan that was the entire state
in one district just so we could run it through and get
nunbers for the entire state. | nean we did sone stuff on
our own for our own anal ysis but never generate any sort
of plan that -- that anybody saw. Just sonething specific
to our needs at a given tine. And that may have been the
only instance.

Q Wy not ?

A W are not in that -- that's not our role.

If -- if the LRB cane into existence, then we would have a

different role.
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Q Were you ever asked to draw plans for conmttees
or nmenbers of the Legislature or other interested
i ndi vi dual s?
A No, our division was never asked to do that.
Q There are 10 general elections in the Racially

Pol ari zed Voting Analysis, right?

A Yes.

Q Do you know why these 10 were sel ected?

A Wll, | should since | selected them However,
the process was not perhaps academ cally exhaustive. | do

know that fromhistory, we're interested in trying to
tease out mnority support for particular candi dates and
are not too interested in just seeing whether Hi spanics
vote Denocratic. In other words, the partisan -- we don't
care about the Denocrat/Republican so nuch as the Hispanic
candi date of choice and are they el ecting a candi date of
choi ce.

So we've always | ooked at racially
contested contests. Usually that involved a mnority
candi date either in the primary el ection, and then those
generally follow through where there are wi nners anong the
mnority candidates in the general election.

So we | ooked for -- | |ooked for candi dates
or contests that pitted mnority candi dates agai nst

non-mnority candi dates or other mnority candi dates,
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Hi spani c versus Bl ack, for exanple, and we -- we wanted to
limt ourselves. Because these reports can get big, we

weren't interested in doing a conprehensive set of

el ections. It would have been too nassive.
Anot her criteria, for exanple, in -- where
there m ght have been a -- a Suprene Court Place 7 and a

Suprene Court Place 8, that both had mnority candi dates
running in the sanme year, we generally just chose one.
Usual ly the one that was maybe cl oser contested or that
the mnority candidate fared better, that would be nore --

be nore hel pful to us than a candidate that didn't fare

very well, although there was -- we ended up with one
contest, | think, that we -- that didn't really tell us
much.

Q Whi ch one was that?

A | was thinking -- I'mthinking of the 2006
Denocratic primary between Hank G | bert and Melton
Koecadee. Because he never -- Melton never received
strong support even anong -- or simlar strong support
anong African-Anericans as other -- as the nornmal

African-Anmerican candi date m ght, so that contest was
never really helpful. | think in the end we m ght have
repl aced that with sonething el se.

| did include contests that -- where the

mnority candi date was a Republican because it m ght be
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interesting to see crossover votes from H spanics to vote
Republican. Sone of those things were -- mght -- where
el ection was cl ose; otherw se, that election mght --

m ght be a swng. So | included a couple of those, with
victor Carrillo and Eva Guznan, for exanple.

Q Sanme general process on selecting the primaries?

A Primaries we |ike to see where -- of course,
where mnority candi dates were invol ved.

Q Wy not sel ect any Republican prinmaries?

A Wl |, because fromhistory -- we've been at this
over the years and decades of generating these types of
reports, those have not been particularly helpful, |
think, in what we call the Racially Polarized Voting
Anal ysi s.

Now, | think we have started thinking about
that nore, about |ooking, and | think we may have even --
| think we did run sonme reports | ooking at -- at how nuch
Anglos will support mnority candidates in a Republican
primary, things like that. But | can't renmenber a | ot of
specifics on that.

Q Where woul d you have | ooked at that?

A Well, you begin | ook at, say, statew de contests
and -- and do a simlar analysis of where there are
Angl o -- high Angl o popul ations and then the percent

estimted votes for Hispanic. Again, | don't -- | can't
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speak really nmuch nore because | don't recall a

nmet hodol ogy we used.

Q Wul d that have been an ad hoc thing or is that
sonet hing --

A That's not a formalized report. That was j ust
an -- it would have been an ad hoc request.

Q Were you ever asked to indicate, based on the

Raci ally Pol ari zed Voting Anal ysis, whether mnority
voters would be able to elect their preferred candi dates
of choice in a particular district or in a particular
pl an?

A Only so far as -- as when we sent -- we sent --
we created a table for the summary results, and we woul d
actually -- it would be like a little spreadsheet entry,
and we woul d just say District 148, House District 148,
and here are the 10 general election contests. Here's the
percent of the Hi spanic estimted support or Bl ack
esti mat ed support, depending on whether this district was
i ntended as -- proposed to be a Hispanic district or a
Bl ack district, and give that percentage and then the
percent that they carried in the general -- in the actual
votes. So we would just nake a table with the nunbers and
send that on.

Q I"'mnot sure | followed what's in that sunmary

spreadsheet because you used the word "percentages" and
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"percent” at a bunch of different tines, and that's
probably ny fault. But can you explain once again what --
what those three figures represented?

A W would say District 148, here are the 10
contests. Perry-Sanchez, we would say the
m nority-preferred candi date was Sanchez. | believe -- |
don't know if we put the actual nunber there, like 72
percent, but we would indicate, based strictly on that
propensity, that nunber to be -- or the fact that it was
above 50 percent generally was never that -- not usually
that close, but -- and then what the percent was: He
carried that district by 50.5 percent. So those would be
the nunbers, basically. That was the initial way we
reported and sunmarized this data.

Later, we started only reporting three out
of 10, seven out of 10, nine out of 10, rather than give a
breakdown with the nunbers percentage because we had to do
that by hand. W did that by hand and it was tine
consum ng.

Q And what ny original question was: D d you --
were you ever asked to indicate whether or not mnority
voters would have the ability to elect in a district or
across a plan, and you say that you -- only insofar as you
prepared these reports?

A Yes. We didn't provide any sort of analysis.
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We provided the nunbers. So we never made a val ue
judgnent. Seven out of 10, oh, we think this is okay. W
never nmade a val ue judgnent. W provided the nunbers.

Q And when you're saying "we," now you're talking
about the Legal Technical Support Division?

A Qur division, yes, the Legal -- LTS D vision.

Q Do you know the answer to the question of why
not produce a Bl ack CVAP popul ation profile that is akin
to I think what has been marked as Exhibit 2?

A | can assune that historically citizenship
nunbers have been nost inportant when anal yzi ng Hi spanic
districts in Texas. So it's a natural outgrowth of that.

When we were devel oping reports, we're not so concerned

about Bl ack citizenship as we are about Hi spanic
citi zenshi p.

Q As a nmatter of math, however, if there are a | ot
of Hi spanic noncitizens in a particular district, then the
bl ack VAP nunber won't be an accurate reflection of actual
voting strength, will it?

A There are problens with data in that regard.

Q And Bl ack CVAP woul d be a nore accurate
reflection of Black voting strength under those
ci rcunstances, wouldn't it?

A | suppose you coul d argue that.

Q What ' s your view?
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A Well, the way | see things is that ever since,
say, the G ngles preconditions canme out and -- now t he way

you approach this legally is that you have to | ook at, you
know, how different populations vote differently, that
started a process that's been evolving and it's being nore
refined as academ cs and others and experts cone in. So
it's a refining process as you go al ong.

For exanpl e, next decade we nmay have sone
of these new things that are so -- mght be so hel pful,
but we cone into the process not know ng ahead of tine
what m ght or m ght not be nost hel pful, and you go with
what you have and you nodify fromthere.

No one ever asked us to generate Bl ack VAP

reports that corresponded to Hi spanic nunbers, for
exanpl e.

Q You nmean CVAP?

A CVAP.

MR SELLS: | think |I'm about close to the

end, but could | have a nonent?

MR, SCHENCK: O course you can.
(Di scussion off the record).

Q (By MR SELLS) Were you ever asked to perform any
anal ysis of whether Bl ack and Hi spanic voters vote in
coalition?

A | -- I think we provided data is all we did. W

2z T e
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never nmade an anal ysis ourselves as to that, no.

Q There wasn't any special report on that?

A Not that | recall, no. | believe we've only
provi ded data for experts, for themto do that.

Q Ckay.

MR SELLS: Then | believe that's all the
guestions | have for M. G berson.
MR, SCHENCK: | have a coupl e questions.
EXAM NATI ON
BY MR SCHENCK:

Q M. G berson, based on your experience in
redistricting -- first of all, how many times have you
been involved in redistricting in the past?

A Since -- | was -- in the 1990s | used to work
for the Legislative Council. 1In the 1990s, | cane here.
|'ve been involved since that tine -- well, since 1990,
essentially.

Q I n your experience, have you found that there's
a substantial percentage of the state's population that is
Hi spanic that is counted in the census but that is not
citizen popul ati on?

A Wel |, substantial -- | suppose anong all groups
Hi spani cs woul d be the nost substantial .

Q And you have seen data or -- well, have you or

have you not seen data reflecting the rates at which
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African-Anericans and Anglos that reside in Texas are
citizens?
A | believe our division may have generated such a

report at the request to DQJ, but | can't recall --

Q Do you recall whether --
A -- specific --
Q -- whether that report's been given to DQJ at

this point?

A | -- 1 can't say that. W give our stuff to
St acey.

Q Ckay.

A W don't give it to anybody except Stacey.

Q Do you expect there's a material -- as materi al

a percentage of the population that is Anglo or

African-Anerican that is not a citizen in Texas?

A | don't believe that's a major factor in --

Q Ckay.

A -- voting anal ysis.

Q Okay. Let nme -- we've heard a | ot about
RED 225. 1'mgoing to mark, if | can, as State's

Exhibit 1 an excerpt from RED 225.
(State Exhibit No. 1 narked).

Q (By M. Schenck) Is that famliar to you?
A Yes. This is what | understand to be that
report, RED 225.
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Q Okay. Can you flip to the second page of that
report for me? Do you see the second gray colum there,
"District 41 Total s"?

MR, SELLS: Counsel, |I'mnot sure that ny
pages are in the same order as yours. Can you specify by
the --

MR, SCHENCK: It's -- yeah.

MR, SELLS: -- page nunber at the top?

MR, SCHENCK: Page -- at the very top in
smal |l print, this is Legislative Council page 52 of 299.

MR SELLS: Ckay.

Q (By M. Schenck) And there's a gray bar,
"District 41 Total s?"

A Yes.

Q Do you see that? |Is that the sane district that

we were tal king about earlier in your testinmony with --
responding to questions fromM. Sells?
A That is the district that -- the exanple

district fromthe RPVA and extracti on.

Q kay. So if we --
A Yes.
Q -- were to flip over from-- and now |I' m goi ng

back to the top of the page, page 52 to 53. Wuld this
represent the totals from RED 225 of votes within this

district, District 41, and all the races that are
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recorded?
A Wll, these are the totals, yes, in the -- you

mean within the district?

Q Yeah. Do you see a colum in RED 225 that woul d
identify the candi dates by partisan affiliation?

A I n RED 225, yes.

Q Ckay. Do you see a columm there that would

identify the mnority candi date of choice in any of those

cont ests?
A No.
Q kay. Let nme draw your attention back to

Governnment Exhibit No. 7. You were testifying about that
earlier. Now, this is -- Governnent Exhibit 7 is a result
as to one district, District 41.

Now, do you recall about how many pages this
report woul d have been for the entire -- let's just talk

now about the House pl an.

A CGeneral ly, House plans generate sone 4, 000
pages.
Q Ckay. And the Legislature was passing, in

addition to a House plan, a congressional plan, State
Board of Education, and Senate; is that correct?

A Yes.

Q Okay. So there would have been reports for all

of those plans?
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A Yes.
Q Ckay. And you testified, | believe, about the
process by which you selected the races that were going to
be contested -- or I'"'msorry -- the races that were going
to be anal yzed for purposes of identifying a
mnority-preferred candi date --
A Yes.
Q -- on this Government Exhibit 7. [1'd like to

ask you a few nore questions about that. Wen did you
pi ck the 10 general election contests that would be
anal yzed with respect to each of these plans?

A I"mnot sure when, but it was early on in the

process Joshua needed to know which contest to use. W

were in preparation phase for a redistricting upcom ng, SO
it would have been early on.

Q Wuld it have been before a plan was proposed on
the floor of the Legislature?

A | believe so.

Q And who was involved in the process of selecting
the races that ultimately -- when | say "races," the
el ectoral contests that are reflected in Governnent
Exhi bit 7?2

A Wll, | selected them holding over sone from
previ ous reports of previous years, for exanple, 2002 and
2004. | just kept sonme of those rather than make any
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val uati on on them

Q Ckay. Were any | awers invol ved?

A No.

Q Ckay.

A | expected -- | gave an initial set of contests,
expecting that perhaps sone -- down the road sone experts

mght tell us they like this or that, but no one ever said
anything different to ne. So they just have persi sted.

Q And so as the Legi sl ature-proposed plans or
pl ans were offered to the Legislature to consider,
whenever you were asked to do an anal ysis of perfornance
within a particular district based on one of these
reports, |ike the House report, which you say woul d have
been 4,000 pages | ong or thereabouts, did you | ook at the
sanme 10 races every tine throughout the |egislative
sessi on?

A. W' ve used the sane 10 general contests, sane
primaries throughout.

Q kay. And | believe you nentioned that you at

one point had to borrow staff to determne the results

of -- interns of performance within a particular district
as agai nst a proposed plan, say. |Is that correct?
A Yes. W -- we needed to generate the nunbers

for every district in the four benchmark plans and the

four legislatively passed plans. And so we borrowed staff
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to count -- to do those counts nore quickly.
Q So | gather, then, this is a very tinme-consuni ng
process?
A As it stands, we are counting manually and then

recordi ng that.
Q kay. |Is there any software, that you know of
right now in existence, that would allow you sinply to

press a button and get this data?

A No.

Q Ckay.

A Al t hough 1" mthinking of sonething for 2020.

Q But at this point and for the purposes of this

| egi sl ative session and the work that had to be done by
this Legislature, in terns of |ooking at data that woul d
show themwho a mnority-preferred candidate was within a
particular district and the rate at which the district had
el ected a candidate of choice to that mnority, to your
know edge, is this the only report avail abl e?

A Yes.

Q And to your know edge, is the process that you
went through the only way available to identify conparison
in terns of performance and racially contested el ections
fromthe benchmark to the new pl ans?

A Yes, as it stands.

MR. SCHENCK: Ckay. Thank you. Pass the
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W t ness.

MR SELLS: | don't think |I have any ot her
questions for Dr. Falk. | certainly don't have anything
for M. G berson. Unless Dr. Falk wants to clarify
anyt hing that he has heard that is unclear --

MR, SCHENCK: | don't think so.

MR. SELLS: -- or inaccurate. | don't have
anything for him

MR FALK: No.

MR. SCHENCK: There was one thing earlier.
Joshua, | think, testified that we had put together your
Exhibit 2 at your request, and | don't believe you guys
asked us to do Exhibit 2.

In fact, ny recollection is that you
guys had asked us to do citizen population for Anglo
and African-Amrerican popul ation, which | think we had
provi ded to you, unless I'm m staken.

MR SELLS: | don't recall Dr. Zahn's
testinony on that particular exhibit, so if there's a
clarification that needs to be made, | think we need to
get a witness to clarify it. | certainly would like to
know, you know, the circunstances under which that
docunment was aut hor ed.

MR. SCHENCK: | nay be m srenenbering the
testinmony nyself. | recall himbeing asked and him
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testifying he thought that the DQJ had asked for it to be
produced. Perhaps I"'mwong. | think that's the only
thing I -- and, frankly, he needs to review the transcri pt
anyway, so perhaps just as well.

MR. COHEN: Qobviously, we'll reserve.

MR, SELLS: And it seens like a long tine
ago, but there were sone privilege issues earlier with
Ms. Napier, and so | think we have to | eave the deposition
open, but --

MR. SCHENCK: Yeah, that's fine.

MR SELLS: -- because of the order, but --

MR. FALK: | may be wong, but | believe
this was created when Stacey told us that the DQJ had

requested VID-level citizenship data. W provided this as
docunentation to the nethodol ogy.

MR. SCHENCK: M apol ogi es for
under st andi ng that the wi tness had m sunder st ood
sonet hi ng.

MR SELLS: Okay. Then could we get a
sworn statenent on that? | nmean it sounds like Dr. Falk
i's the person.

MR COHEN:. | think he's just guessing.

MR. FALK: That's to the best of ny
recol | ection.

MR. COHEN: | think he just said that
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Dr. Zahn testified directly.

MR, SCHENCK: Dr. Zahn testified directly
on that, so | guess he's right.

MR. FALK:  Well, | think Joshua testified
that this m ght have been created at the tine that we
established the H spanic Profile -- Population Profile
report. | believe it was not. | believe it was
established at the tinme that we provided you or provided
to Stacey, hopefully to provide to you, the -- the

VTD- | evel dat a.
MR, SCHENCK: Is that all right?
MR, SELLS: Yeah, 1'll take that.
MR, SCHENCK: Ckay. Thanks.
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1 |, THE DESI GNATED REPRESENTATI VE OF THE OFFI CE OF THE >
2 ATTORNEY GENERAL OF TEXAS (TODD G BERSON), have read the
3 foregoi ng deposition and hereby affix ny signature that
4 same is true and correct, except as noted above.
5

THE DESI GNATED REPRESENTATI VE OF THE OFFI CE
6 OF THE ATTORNEY CGENERAL OF TEXAS (TODD G BERSON)
.
8 THE STATE OF )
9 COUNTY OF )
10 Bef ore ne, , on this day
11 personal | y appeared THE DESI GNATED REPRESENTATI VE OF THE
12 OFFI CE OF THE ATTORNEY GENERAL OF TEXAS (TODD G BERSON)
13 known to me or proved to ne on the oath of
14 or through
15 [description of identity
16 card or other docunent]) to be the person whose nane is
17 subscribed to the foregoing instrunent and acknow edged to
18 me that he/she executed the sanme for the purpose and
19 consi deration therein expressed.
20 G ven under ny hand and seal of office this
22 day of ,
22
23 NOTARY PUBLI C I N AND FOR

THE STATE OF

24 My Conmmi ssion Expires:
25
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1 I N THE UNI TED STATES DI STRI CT COURT
2 FOR THE DI STRICT OF COLUMBI A
3 STATE OF TEXAS, )
Plaintiff, )
4 )
) ClVIL CASE NO
5 VS. ) 1:11-CVv-1303
) ( RMC- TBG- BAH)
6 UNI TED STATES OF AMERI CA AND )
ERIC H HOLDER, JR, INHS )
7 OFFI Cl AL CAPACI TY AS ATTORNEY )
GENERAL OF THE UNI TED STATES, )
8 Def endants, and )
)
9 VENDY DAVI S et al ., )
Def endant - I nt ervenors. )
10
11 REPORTER S CERTI FI CATE FOR THE ORAL DEPCSI TION OF THE
12 DESI GNATED REPRESENTATI VE OF THE OFFI CE OF THE ATTORNEY
13 GENERAL OF TEXAS (TODD G BERSON)
14 OCTOBER 18, 2011
15
16 |, Kathleen Nevils, a Certified Shorthand Reporter
17 in and for the State of Texas, do hereby certify that the
18 foregoi ng deposition is a full, true and correct
19 transcri pt;
20 That the foregoing deposition of THE DESI GNATED
21 REPRESENTATI VE OF THE OFFI CE OF THE ATTORNEY GENERAL OF
22 TEXAS (TODD G BERSON) was taken by nme in stenograph on
23 10-18-11, the said witness having been by nme first duly
24 cautioned and sworn to tell the truth, the whole truth and
25 not hing but the truth, and the sane was thereafter reduced
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to typewiting by nme or under ny direction. The charge
for the conpleted depositionis $ due from
Def endant s;

That by agreenment of counsel, a reading condensed
copy of the deposition transcript along with the full-size
ori gi nal Changes and Signature sheet have been sent to

Bruce D. Cohen on for review and signature

within 30 days and if any corrections returned are
attached hereto;

( ) That the signed transcript ( ) was ( ) was not
received fromthe wtness within 30 days.

( ) That the exam nation and signature by the w tness

is waived by the witness and the parties;

That the amount of time used by each party at the
deposition is as follows:
Bryan L. Sells - (01:50)
Bruce D. Cohen - (00: 10)

| further certify that | am neither counsel for,
related to, nor enployed by any of the parties in the
action in which this proceedi ng was taken, and further
that | amnot financially or otherwise interested in the
out cone of the action.

| further certify that before the conpletion of the
deposition, the Deponent and/or the Plaintiff/Defendant

_did ___ did not request to review the transcript.
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W TNESS MY HAND,
, 2011.

Assi gnnment # 280835

37

this the day of

Kat hl een Nevil s

Certified Shorthand Reporter in
and for the State of Texas
Certificate No. 1628

Expi res Decenber 2011
Esqui re Deposition Services
Regi stration No. 283

3101 Bee Cave Rd.

Suite 220 Centre |

Austin, Texas 78746

(512) 634-1980
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1 3
IN THE UNITED STATES DISTRICT COURT 1 INDEX
FOR THE DISTRICT OF COLUMBIA 2
STATE OF TEXAS, )
Plaintiff, ) 3 Appearances 2
)
) CIVIL CASE NoO, 4
vs. ; tg{é-gg‘;lg;:) 8 THE DESIGNATED REPRESENTATIVE OF THE TEXAS LEGISLATIVE
UNITED STATES OF AMERICA AND ) COUNCIL (JEFFREY ARCHER)
ERIC H. HOLDER, JR., IN HIS ) 6
OFFICIAL CAPACITY AS ATTORNEY )
GENERAL OF THE UNITED STATES, ) i :
Defendants, and ; Examination by Mr. SellS.....cc..ceuvirmerirens 5
) 7 Further Examination by Mr. Cohen................ 175
WENDY DAVIS et al., )
Defendant~Intervenors, ) 8
)\ii**kkk*******************Jr************************&*****
ORAL DEPOSITION OF 9 Signature and Changes ...
THE DESIGNATED REPRESENTATIVE OF THE TEXAS LEGISLATIVE ) +
COUNCIL (JEFFREY ARCHER) Reporters Certificate
October 12, 2011 10
**i****ii—*‘k*ii******************&****A—********************
ORAL DEPOSITION OF THE DESIGNATED REPRESENTATIVE OF 11
THE TEXAS LEGISLATIVE COUNCIL (JEFFREY ARCHER), produced 12
as a witness at the instance of the Defendants and duly
sworn, was taken in the above-styled and numbered cause on 13
the 12th day of October, 2011, from 9:16 a.m, to
12:33 p.m. and 1:51 p.m. to 5:15 p.m,, before Kathleen 14
Nevils, Certified Shorthand Reporter in and for the State
of Texas, reported by computerized stenotype machine at 15
the offices of the Attorney General of Texas, Price 16
Daniels Building, 209 West 14th St., Austin, Texas,
17
18
19
20
21
22
23
24
25
2 4
1 pursuant to the Federal Rules of Civil Procedure and the 1 GOVERNMENT EXHIBITS
2 provisions stated on the record or attached hereto. 2
3 APPEARANCES 3 NO. DESCRIPTION PAGE MARKED  PAGE REFERRED
4 4 1 Notice of Deposition 5 7
5 FOR PLAINTIFF; 5 2 Preliminary Draft of the 47 47
6 Bruce D. Cohen State and Federal Law
and 6 Governing Redistricting
7 J. Reed Clay, Jr. in Texas
Special Assistants to the Attorney General of Texas 7
8 Price Daniels Building, 209 West 14th St 8 3 Final draft of the State 47 49
Austin, TX 78701 and Federal Law Governing
9 E-mail: bruce.cohen@oag.state.tx.us 9 Redistricting in Texas
10 FOR DEFENDANTS: 10 4 Printout of a portion of 48 48
11, Bryan L. Sells TLC News Archive on
and 11 TLC's redistricting
12 T. Russell Nobile website that shows the
U. S. Department of Justice, Civil Rights Division 12 events reported for 2011,
13 Special Litigation Counsel, Voting Section maybe not exclusive but
950 Pennsylvania Avenue, NW NWB Room 7264 13 for most of 2011.
14 Washington, DC 20530 14 5 General description of 130 130
Telephone: 202,353.0792 data avallable through
15 E-mail: bryan.sells@usdoj.gov 15 council resources
16 FOR DEFENDANT-INTERVENOR GONZALEZ: 16 6 Addendum what provides 130 131
17 Max Renea Hicks Information on Hispanic
101 West 6th St. 17 and nonHispanic citizenship
18 Suite 504 data
Austin, TX 78701 . 18
19 Telephone: 512.480.8231 19 7 Close-up map from 163 164
E-mail: rhicks@renea-hicks.com DistrictViewer
20 20
21 21
22 22
23 23
24 24
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29 31
1 session requires constant attention to requests, telephone 1 who requested those consultations?
2 calls, short and long queries. There's no -- there's no 2 A. No. Those -- those consultations and my advice
3 process by which people log or even have time to log the 3 would be subject to both legislative and attorney-client
4 numerous contacts that oceur in the course of a typical 4 privileges unless my client waives one or both of those
5 10-, 20-hour workday during session. 5 privileges.
6 Q. Well, who -- 6 In addition, | might mention that
7 A. Formal -- when [ say a formal request for 7 Legislative Council is governed by a statute that makes
8 legislation or resolution, you know, something in which 8 all our communications and assistance to members
9 substantial written output is created, is generally logged 9 confidential.
10 through a process by which, you know, typical legislation 10 Q. Well, so as not to Interrupt the flow of our
11 would be drafted or amendments, but the bulk of our 11 questioning, I'm going to skip my follow-up questions on
12 day-to-day conversations are not - not logged in any way. 112 that and your assertion of privilege, but we may come back
13 Q. And who would know about any one-on-one 13 to that before the end of the day.
14 consultations that were given during the redistricting 14 MR. HICKS: May | break in briefly
15 process? 15 because | was -- when I heard the privilege discussion,
16 A. Each individual involved would have to be 16 did you assert the privilege as -- you didn't assert the
17 consulted, | think, the only way to even remotely 17 legislative privilege?
18 reproduce that process. 18 THE WITNESS: Yes, | did.
19 Q. And who would those individuals be? 19 MR. HICKS: You did?
20 A. Predominantly, for technical requests, anybody 20 Q  (By Mr. Sells) You mentioned -- excuse me. I'm
21 on the redistricting research staff but primarily would be 21 going back to the list of services that you said that
22 Clare Dyer, Charles McCarty, Charles Eckstein, 22 you - the Leglslative Council have provided, and one of
23 E-c-k-s-t-e-i-n. There are a few others. Sam Davenport. 23 the items that you mentioned was this reporting system,
24 And those would be the principal redistricting personnel. 24 and that that's separate from RED Appl?
25 There may be other people answer the phone. 25 A.  Correct.
30 32
1 A lot of the requests -- there are full 1 Q. Okay. And is this reporting system the system
2 reports, but they may also have more elaborate questions 2 that produces the RED 106 or RED 225 or RED 340 reports?
3 about data sources or interpreting data. And then for - 3 A.  Actually, if the report has R-E-D on it, It Is
4 for - on the legal staff, David Hanna; to a minor extent, 4 generated from RED Appl. RED Appl does have a reporting
5 Jennifer Jackson; and myself. | think that would be the 5 function. Their -- the reports that are outside of RED
6 exclusive list. 6 App! would be called P-A-R, PAR reports. They look the
7 Q. And in preparation for this deposition, did you 7 same. There's almost - some of them are the same, but
8 talk with any of those people about what advice they gave 8 there are additional reports.
9 during that redistricting process? 9 And if people want -- excuse me - large
10 A. 1 spoke with them generally. | believe the - 10 numbers of reports, they may ask for PAR reports to avoid
11 the response was that it would be impossible for them to 11 having to run them themselves. That's one of the
12 reproduce or deliver to me any sort of even remotely 12 advantages, Is you can say, "l want these 17 reports on
13 comprehensive list of that; that that would not -- there's 13 every plan. I'll just give you the number from now on."
14 no way to accomplish that. 14 So they may call redistricting and say, "l want my
15 Q. Well, how about for yourself? You included 15 standard packet of reports for Plans 3, 5, and 7." And we
16 yourself -- 16 do the work, the printing, the time computation, the data
17 A.  Uh-huh, 17 entry. They don't have to go on RED Appl and order up
18 Q. --onthatlist of -- 18 reports and sit there and tie up thelr printer.
19 A. Yes. 19 Q. And did | hear you say that there's a list of
20 Q. - legal consultants. 20 the available reports somewhere?
21 A.  Uh-huh. 21 A. There s and, you know, this process being
22 Q. Can you recall any consultations that you 22 complicated, I can't tell you off the top of my head that
23 personally gave? 23 I remember the form in which that list is provided to
24 A. Of course, a few, yes. 24 members. | don't remember if it's on our website or
25 Q. And can you tell me the subjects and the persons 25 avallable on request. | frankly don't recall that.
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1 don't think you could absolutely answer that question, 1 A. I think that's -- | think it's reasonable that
2 Q. And that area you're talking about, that's the 2 courts would uphold such a plan, but | don't think it's a
3 area between 10 percent and 16.4 percent? 3 certainty.
4 A.  Roughly speaking, right. 4 Q. Did the Lege Council ever provide any advice on
5 Q. Could the State of Texas have complied more 5 that specific toplc, the tension between the County Line
6 strictly with the County Line Rule if it had chosen a 6 Rule and the One Person, One Vote Rule and its application
7 ceiling above 10 percent and below 16.4 percent? 7 in this round of redistricting?
8 MR. COHEN: You're asking the opinion of 8 A, I'm not sure | understand the question. | mean
9 the Texas Legislative Councii -- 9 the answer in general is clearly yes, through this
10 MR. SELLS: Yes. 10 publication, through presentations, that point is
11 MR. COHEN: -- or you're asking his 11 frequently made. In any individualized discussions, the
12 opinion? But clarify that. 12 same point would have been discussed, | feel certain.
13 MR. SELLS: I'm asking the Legisiative 13 Q. Okay. Well, I'm going to try to nail down some
14 Council. 14 more specifics because | think it's a relatively important
15 MR. COHEN: Okay. 15 point. | mean Iif someone came to you and said, "Well, can
16 THE WITNESS: The Legislative Council 16 we" - "can we do a better job of complying with the
17 doesn't have an opinion on that question. I'm not - it's 17 County Line Rule if we go up to 13, 14?" That's the sort
18 a difficuit question to answer in that respect, but | 18 of conversation that | have in mind, or it might be
19 don't think we have an opinion on that question. 19 something like, "What can we do if we go up higher on
20 Q (By Mr. Sells) Well, based on your understanding | 20 that -- the One Person, One Vote celling?"
21 of what the law allows, both the County Line Rule, which | 21 Those are the sorts of consultation
22 is set forth in this document, and the One Person, One 22 questions, whether they came from a committee or otherwise,
23 Vote Rule -- let me back up. 23 that | want to try to ask whether those questions happened.
24 There's a tension, is there not, between the 24 A, Ifthose questions happened in any kind of
25 County Line Rule and the One Person, One Vote Rule? |25 one-on-one relationship, I'm not at liberty - | would
62 64
1 A. That's correct. 1 have to claim privilege on the particulars of those
2 Q. And so my question that | was getting at just a 2 discussions, both legislative and attorney-client
3 moment ago is whether the - based on your understanding 3 privileges.
4 of the law, "your" meaning the Lege Council's 4 Q. Just to be clear for the record, then, you're
5 - understanding of the law that's set forth in this 5 refusing to answer my question?
6 document, could it have achieved greater compliance with 6 MR. COHEN: That's a yes or no.
7 the County Line Rule if it had chosen a celling above 10 1 THE WITNESS: Yes, | understand. Yes.
8 percent and below 16.4 percent? 8 Q  (By Mr. Selis) And, Mr. Archer, we should have
9 A. My recollection is the answer. If you were 9 gotten this out right at the beginning, but you are an
10 talking purely more or less geographic mathematical 10 attormney, are you not?
11 possibility, by exceeding the 10 percent deviation range 11 A, That's correct.
12 for the plan as a whole, | believe there are some counties 12 Q. Andif your title is legislative counsel, one
13 that could have been kept whole whose population’s 13 would assume, that so -- and | understand you may not be a
14 deviations would have fallen within that 10 to 16 percent 14 practicing litigator, but you understand the implications
15 range. | don't recall how many or even for sure if there 15 of refusing to -- excuse me -- potential implications of
16 were any. But | suspect there were. That's a fairly 16 refusing to answer a question in a deposition?
17 large additional range. 17 A. | believe so.
18 Q. Soit's at--it's at least possible? 18 Q. If a member of the Legislature were to come to
19 A. It's highly possible, 19 you with that question, "Can we comply better with the
20 Q. And if the state had chosen, let's say, a 20 County Line Rule and still comply with the One Person, One
21 14-percent threshold instead of 10 percent, it could have 21 Vote by exceeding the 10 percent threshold," what would
22 then complied with the One Person, One Vote Rule as you've |22 your response have been?
23 set out In this document, Exhibit 3, and complied with the 23 A, I-lwould -- | would articulate that in at
24 one -- the County Line Rule as you've set out in this 24 least one case the court justified -- the Supreme Court
25 document in perhaps a more complete way? 25 allowed the State to exceed 10 percent, not to exceed 16.4
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1 course. 1 A, ldon't-- I do not recall. Probably, but I'm
2 Q (By Mr. Sells) Well, so the next question then 2 not -- | don't recall specifically.
3 is: Based on the Lege Council's understanding as 3 Q. Who would know the answer to that question?
4 reflected in this document, can coalition districts form 4 A.  Can you repeat the question, so I make sure |
5 the basis of a successful section 2 challenge in Texas? 5 under -
6 A. To the extent that -- by -- we are using 6 Q.  Who would know whether coalitions were the
7 shorthand, coalition district. If - if all of the 7 subject of any of these public -~ semi-public
8 circumstances are present in - by that | mean polarized 8 presentations that you gave to committees?
9 voting by other voters would otherwise defeat the bloc 9 A.  Uh-huh. Probably David Hanna, the committee
10 voting by this coalition of minority voters and it's, 10 staffs, the clerks of the committees, and possibly,
11 generaily speaking, compact enough and large enough, in }11 possibly Charles McCarty, you know, whether that was the
12 terms of voting behavior, of potential voters, then the 12 subject of the basic training, Redistricting 101.
13 answer, | think, is clearly yes, that is certainly 13 Q. And would that be reflected in the minutes if it
14 something that Is relevant to a section. | mean a 14 were part of that?
15 preexisting one is relevant to a section 2 analysis. 15 A.  No, that would not be reflected in the minutes.
16 Failure to draw one is relevant to a section 2 analysis, 16 The transactions are recorded in-most circumstances,
17 clearly. 17 particularly those kind of interim committees where there
18 Q. (By MR. SELLS) Wall, you can probably anticipate 18 are witnesses. Every committee proceeding in which there
19 my next question, which is about section 5: Given the 19 are witnesses in the - in the House in particular and, |
20 Legislative Council's understanding of the state of the 20 believe, in the Senate is recorded, and those recordings
21 law as reflected in this document, can a, shorthand, 21 are available on line. They're publicly available, linked
22 coalition district be protected by section 5 of the Voting 22 to the committee's proceedings.
23 Rights Act? 23 If - if, for example, David didn't recall
24 A. By "protected,"” you mean does it form - can It 24 exactly what was discussed, it would be fairly simple to
25 be considered in the -- what's the term you used for the 25 identify the presentations and review them to see what
70 72
1 baseline plan? 1 issues were went into. | feel certain that it was
2 Q. Benchmark. 2 discussed. | just don't recall. Possibly, as | said
3 A.  The benchmark plan. Absolutely, the answer is. 3 earlier, there was a committee hearing of the House
4 If such a district exists in the circumstances that | 4 committee in which - that | attended where David made the
5 described, then the effect of the redistricting on that 5 County Line presentation. One or both of us may have
6 district would be an important part of the analysis under 6 discussed it at that. It was a broad-ranging meeting in
7 section 5. 7 which we responded to questions and provided, you know,
8 Q. Did the Legislative Council receive any requests 8 overview materials, and it may or may not have some up at
9 for guidance on the law with respect to coalitions or 9 that particular hearing, for example.
10 coalition districts in the 2011 redistricting process? 10 Q. Okay. Well, now, | do want to put it on the
11 A. lthink the answer Is yes, but that any specific 11 record my question, which is: Did the Legislative Council
12 advice or guidance we gave to a particular member 12 receive any requests for advice or guidance with regard to
13 committee would -- in confidential circumstances would be |13 coalitions or coalition districts and whether those are
14 subject to legislative and attorney-client privileges. 14 protected under section 2 or section 5 during the 2011
15 Q. Letme -- let me ask this in a slightly 15 legislative process and, if so, who made those requests?
16 different way first before I get to the question that 16 A. lbelieve it's falr to say that our discussions
17 you're going to refuse to answer. 17 probably covered that subject matter, but to the extent
18 Was the subject of coalitions or coalition 18 that we received requests or discussed coalition districts
19 districts -- and again, we're just using shorthand for 19 with individual members or committees, | would raise
20 those terms, 20 legislative and attorney-client privilege regarding our
21 A, Uh-huh. 21 advice and discussions.
22 Q. Were those subjects part of any general 22 MR. COHEN: For the record, Bryan, you're
23 presentation, either the Redistricting 101 or the Voting 23 use the term "legislative privilege." Are you referring
24 Rights Act presentation or any of these committee 24 to the legislative privilege which attends to lawmakers or
25 presentations that you've talked about before? 25 to the statutory privilege that attends Texas Legislative
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1 Council? There's two separate privileges in Texas. 1 Q. Okay. Well, you've pointed out that | asked my
2 THE WITNESS: |- in most circumstances -- 2 question inartfully, so let me try again.
3 that's why | mentioned the statute -- they are largely, 3 Based on the Legislative Councll's
4 shail we say, coterminus. And | use the term to include 4 understanding of the law as reflected in this document, can
5 both bases for my duty to my clients. 5 the ability to elect be determined by the voting-age
6 MR. COHEN: For your assistance, it's - 6 population of a minority group in a district as a numerical
7 and if you're not familiar, it's Texas Government Code 7 threshold?
8 Section 323. | think it's .017. 8 A. Inisolation, | don't think it's enough
9 THE WITNESS: .017 and 323.018. 9 information to make the kind of assessment you really
10 MR, COHEN: Okay. 10 would want to make.
11 MR. SELLS: Thank you. | appreciate that. 11 Q. What other information would you need?
12 Well, as we've done with the other 12 A.  Again, | think you would want to look at levels
13 mentions of privilege, I'm going to skip over them 13 of cross-over voting, levels of polarized voting, among
14 for the flow of the deposition and maybe come to back 14 other things, between different groups of voters. | think
15 to them later, if that's okay. 15 those would be among the other kinds of information you
16 MR. COHEN: Of course. 16 would need, absolutely.
17 Q (By Mr. Sells) Mr. Archer, would you turn with me | 27 Q. Did the Texas Legislature have that kind of
18 to page 91 of the final document, which is - 18 information available 1o it at the time of the
19 A. Uh-huh. 19 redistricting in 2011?
20 Q. - Exhibit -- 20 A. Some of it.
21 A. 91, yes, 21 Q. Why do you say "some of it"?
22 Q. --3? Yes. Sowe're on Exhibit 3, page 91, and 22 A.  We had most of the raw materials one needs to .
23 I want to direct your attention to the paragraph under the |23 make that assessment, but making that assessment involves
24 heading C, "Measuring Retrogression.” 24 a lot of judgment in the individual circumstances. So it
25 A. Uh-huh. 25 is not a matter of simply generating some additional data
74 76
1 Q. Would you take a moment just to scan that 1 but being able to interpret that data.
2 paragraph? 2 In addition, | mentioned bloc voting. You
3 A. Sure. 3 can get bloc-voting estimates in different ways. One of
4 Q. And [ want to ask you questions about it. 4 the most useful ways is to look at actual election returns
5 A. Okay. 5 in a particular district, which gives you the sum of the
6 Q. Okay. Under the Legislative Council's 6 votes cast. To the extent that you can anticipate some of
7 understanding of section 5 as reflected in this document, 7 those votes or cross-over voting -- that's real elections,
8 can the abililty to elect under section 5 be determined on 8 real voters -~ you can't attribute the particular votes to
9 the basis of numerical thresholds? 9 Anglo cross-over voters, coalition voters. You know they
10 A.  To avold giving a simple-minded answer, | think 10 exist, but you're not -- if you see patterns, but you
11 the answer is yes, If you had all the complex data 11 don't which group they're necessarily coming from.
12 available that you need to make that analysis. In other 12 If you look at enough elections, you might
13 words, the ability of a group to elect candidates of 13 start to get an idea because one district has a small
14 choice is based on some numerical assessments that include | 14 Anglo neighborhood in It that another neighborhood
15 potential and actual voting behavior, inclusion of other 15 doesn't. You can build assumptions and generalizations
16 voters, turnout in a particular type of election and so 16 about specific areas that become very accurate.
17 on. 17 With respect to calculating bloc-voting
18 So | think you need a lot of data, and 18 levels that is actual support in a particular geographic
19 theoretically you can put together the right data perhaps, 19 area for a particular candidate, we had a tool,
20 if you had it, that could generate the answer, but it 20 10-year-old tool, that estimated that In one particular
21 Is - It's not like a rule of thumb, where you know it 21 method that was available to me but was not developed to a
22 when you see it. That's what it - that's the result of 22 level of usefulness, that It was -- that was made
23 the kind of complex computations that are going on 23 avallable elsewhere.
24 simultaneously in one's head when one draws a district. 24 And, again, it's one of the many tools that
25 So | think the answer is sort of. 25 one could use, not necessarily Integral, depending on what
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1 includes a majority of potential voters through either 1 Q. (By MR, SELLS) This process that is reflected in
2 voting-age population or citizenship or registration, you 2 paragraph C on page 91, was that part of the Redistricting
3 have additional indicia that you don't need as much 3 101 presentation or the Voting Rights Act presentations?
4 cross-over voting or that whether -- if the cross-over 4 A. I think it's probably far more detailed, but its
5 voting dwindles, there's still an opportunity in the 5 broad outlines would be involved In any such presentation.
6 future and you might have a stronger district. | mean to 6 Q. Atany time, did the Texas Legislative Council
7 me it's the only way to draw a legal district. So it's a 7 advise that a district's protected status could be
8 little bit of a chicken and an egg. - 8 determined solely on the basis of voting-age population,
9 There aren't some set of magical districts 9 citizen voting-age population, or Spanish-surname voter
10 that the Legislature has to go out and draw. The edges 10 registration?
11 and the coalitions and the cross-over voting give you lots 11 A. ldon't-- I don't think so, no. The likelihood
12 of options that stiil comply with the law. So that's why 12 of that question being asked in that way is very small.
13 you kind of want these other databases. 13 But, no, that's not advice that | think we would give.
14 Can you draw legal districts solely with 14 Q. Did the Legislative Council recelve any requests
15 census populations and election returns? Probably, ifyou |15 for advice or guidance on how to determine whether a
16 assess your risks carefully and draw districts in which 16 district was protected by section 5?
17 the minority populations that -- that are concentrated 17 A. Ifeel certain that we did, but, again, with
18 seem to have opportunity to elect candldates of their 18 respect to any particular advice we gave or answered that
19 choice. 19 question to an individual or to a committee, we would
20 Would it be better to know the other data? 20 assert attorney-client and legislative privileges.
21 Absolutely. 21 Q. Well, let's break that down into two halves.
22 Q. Would you want to have access to racial bloc 22 Did the Legislative Council receive requests for guldance
23 voting analysis as part of that process? 23 on how to determine whether a district is protected by
24 A, Again, | think you might want it in 24 section & in any of the public or committee presentations
25 circumstances where you aren't sure of what else you've 25 or meetings that you've discussed?
94 96
1 got. I'm not sure | can explain that. But, frankly, | 1 A. Yeah. |feel certain that we did, but | don't
2 don't -- | don't think it's necessary to make the analysis 2 recall specifically.
3 of electability, shall we say. All you're doing is 3 Q. And if you did, your advice would have been
4 analyzing the cross-over voters that actually exist. 4 consistent with what Is on page 91 of Exhibit 3, correct?
5 And so while it may be useful comparing has 5 A. Correct, yes.
6 this district got more cross-over voters than this 6 Q. And you would not have advised whoever was
7 district, that's maybe somewhat of an academic or a 7 assembled there to use strict numerical thresholds based
8 long-term kind of analysis somebody would want to do. | 8 on VAP, CVAP or SSVR?
9 don't think it's necessary to draw districts to give 9 A.  Ifeel confident that none of our legal staff
10 minority voters an opportunity to elect candidates of 10 would have given that advice, correct.
11 their choice. 11 Q. Okay. So now let me ask the second part of that
12 Q. Do you know whether the Legislature had access 12 question, which is: Did the Legislative Council receive
13 to racial bloc voting analysis provided by any entity 13 requests for advice or guidance with respect to how to
14 other than the Texas Legislative Council? 14 determine a district's protected status under section 5
15 A. I don't know with any certainty. It's my 15 from any individual members of the Legislaturs, and, if
16 understanding they did, from just casual conversations, 16 so, who?
17 but I don't have any specific knowledge of that. 17 A.  Your question is on how to determine. | frankly
18 Q. Okay. And this process that you've described to 18 am not sure, given the specificity of that question asking
19 me of looking at election returns and trends and whatever |19 how do you determine this.
20 data you have available, that is reflected in this 20 | think it would be a natural result of a
21 paragraph on page 91 of -- 21 conversation or discussion, so it probably would be
22 A. |believe so. 122 information that would be imparted in the give and take of
23 THE REPORTER! I'm sorry. What did you 23 looking at a district or set of districts. | think the
24 say? 24 answer is yes.
25 THE WITNESS: "l believe so." 25 Q. Allright. Well, the second part of my-question
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1 was who, and are you refusing to answer that question? 1 benchmark or part of the analysis in determining whether
2 A. Yes. |assert legislative and attorney-client 2 you retrogressed.
3 privilege with regard to those discussions. 3 In effect, absolutely not would we have
4 Q. Well, then, my next set of questions is about 4 ever advised to use numerical thresholds in the absence of
5 specific districts. Did the Legislative Council receive 5 election returns. There could be circumstances when those
6 requests for advice or guidance on whether any specific 6 thresholds were so extreme that the examination of
7 districts were protected by section 5 in the benchmark or 7 election returns would be somewhat pointless, but I'm not
8 whether any proposed districts satisfied section 5 in the 8 aware that that happened. I'm just simply pointing out
9 proposed plan? And we'll start first at a public meeting. 9 there can be 98 percent districts in which you don't need
10 A, No, | don't think so. 10 election retuns. You've either drawn the strongest
11 Q. So then the second part of the question would 11 minority district possible in the region or you've got
12 be: Did the Legislative Council receives requests for 12 such clear predominance of voters that the only way they
13 advice or guidance on whether spacific districts were 13 could lose is absolute no polarized voting.
14 protected by section 5 in one-on-one requests or by 14 So -- but In the absence of those kind of
15 specific individual legislators? 15 mathematical, you know, high levels of thresholds, no,
16 A. The answer is yes. And with respect to the 16 absolutely we would never advise to - to not examine and
17 specific conversations and discussions, | claim 17 take into account those election returns.
18 attorney-client and legislative privileges. 18 Q. And I assume you would not and did not provide
19 Q. In those discussions with regard to specific 19 that advice in private consultations or public mestings?
20 districts, would your advice have been consistent with 20 A. I can'timagine any circumstance in which we
21 what is on page 917 21 would have provided that advice.
22 A. Yes. 22 Q. And if someone presented to you a district that
23 Q. Are you familiar with the state's position in 23 was 50 percent plus one either CVAP, VAP or SSVR --
24 this case with regard to determining whether a districtis | 24 doesn't matter which one.. Let's say all three -- and yet
25 protected under section 5? 25 your examination of the election returns showed that the
98 100
1 A. Notin any detall, no. 1 minority-preferred candidate for the whatever office was
2 Q. Did the Texas Legislative Council ever advise 2 at issue did not win consistently -
3 anyone at a public meeting that it could -- let me start 3 A. Uh-huh.
4 again., 4 Q. ~~in fact did not win at all, would you --
5 Did the Texas Legislative Council ever 5 would you conclude that minority voters had an opportunity
6 advise anyone at a public meeting that a district could 6 or the ability to elect in that district?
7 satlsfy section & In a proposed plan if it met a certain 7 MR. COHEN: Are you asking opportunity or
8 threshold based on VAP, CVAP or SSVR -- 8 ability?
9 A. No. 9 MR. SELLS: Well, Iaéked either, but we
10 Q. Letme finish my question. 10 can ask ability first.
11 A.  You paused. 11 THE WITNESS: | think - | don't want to
12 Q. Let me start again. Did the TLC ever advise 12 make you rephrase the question. There's something about
13 anyone at a public meeting that a district could satisfy 13 the premise that | was going to comment on, but | don't --
14 section 5 by meeting some threshold based on VAP, CVAP or | 12 can you try to rephrase it again --
15 SSVR where the election returns showed that the 15 Q. (By MR. SELLS) Sure. Okay. So we've gota
16 minority-preferred candidate would nonetheless lose? 16 district, and it could be either in the benchmark or the
17 A.  Let me start by reinterpreting your question a 17 proposed pian, and it meets the 50 percent plus one
18 little because you said whether a district would satisfy 18 thresholds upon those three criteria, but your examination
19 section 5. Of course, section 5 is a statewide analysis, 19 of the election returns, either the actual election
20 s0 we wouldn't use that terminology -- 20 returns or the reconstituted, showed very little success
21 Q. Okay. 21 for the minority-preferred candidate. We can say zero
22 A. - In determining whether a district was 22 success or -~
23 considered a district in which minority candidates have 23 A, Uh-huh.
24 the ability to elect candidates of their choice for 24 Q. --some level, whatever you prefer. Would you
25 purposes of determining whether it was elther part of the 25 conclude tiwat that district was one in which minority
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1 voters had the ability to elect candidates of their 1 Q. Same question with regard to Chairman Solomons.
2 choice? 2 A. My answer would be the same.
3 A.  Our advice would be that such a district has a - 3 Q. The same question with regard to Gerardo
4 potential of preventing you from meeting your duty not to 4 Interiano?
5 retrogress from the benchmark plan. If the district or 5 A. My answer would be the same.
6 the district it's replacing there or elsewhere in the 6 Q. Same question with regard to Ryan Downton?
7 state did have that opportunity in the past, where 7 A. My answer would be the same.
8 election results were clearly showing success, that that 8 Q. Same question with regard to Senator Seliger?
9 could well be -- we really more - | said early on neutral 9 A, With a minor exception, it's my understanding
10 kind of advice. We don't try to be the arbitrator, the 10 there's not been a change -- Senator Seliger waived his
11 decision maker but to assess the risk. But | think - | 11 legislative privilege in the - in the state case.
12 think it's clear that we would advise that in that 12 THE WITNESS:. | don't know if we need to
13 circumstance, if you're counting this as the equivalent of 13 discuss this briefly among ourselves. Do you want to just
14 that district in which the election returns showed 14 very quickly?
15 consistent success by minority-preferred candidates, then |15 MR. COHEN: If you don't mind, we'll go off
16 you may well find yourself retrogressing in that point, 16 the record for just a minute.
17 And you got one-on-one correspondence. 17 MR. SELLS: Certainly.
18 There may be special circumstances why those election 18 (Discussion off the record).
19 returns are like that, but in the absence of those things, 19 THE WITNESS: In the - in connection with
20 that's - that would be our advice. 20 the litigation in Texas, Senator Seliger expressly waived
21 Q. Did the Legislative Council ever receive a 21 the legislative privilege and expressly refused to waive
22 request to pass judgment on that threshold issue? 22 attorney-client privilege, so | can testify that counsel
23 That's inartfully stated because ! don't 23 did discuss this issue with the committee staff for
24 mean a threshold issue, but the issue of thresholds in the |24 Senator Seliger.
25 compliance with section 5 -- 25 When you say "Senator Seliger," in our
102 104
1 A.  Ithink that issue was involved in some of 1 parlance that usually is interpreted to include
2 our -- in some of our consultations, yes. 2 his - his staff who are responsible directly to him.
3 Q." And I'm going to ask you the same question, and 3 Q  (By Mr. Selis) Well, under that waiver, can | ask
4 limagine | know what your answer is going to be, but who 4 what subjects they sought guidance on?
5 raised that issue with the Legislative Council? 5 A. Yes. | believe, in general, they sought
6 A, Yes, |1 would claim legislative and 6 guidance on the —~ the question of whether a district in
7 attorney-client privilege regarding any consultations we 7 which election returns show inconsistent results are or
8 had or advice we gave to individual members of committees 8 are not considered effective minority districts or
9 or staff with regard to that question. 9 performing minority districts for purposes of a benchmark
10 MR. COHEN: I don't know if you're in the 10 analysis or retrogression analysis.
11 middle of an area or you're getting close to -~ before you 11 Q. What do you mean by "inconsistent results"?
12 start a new one, why don't we take a lunch break. 12 A, In circumstances where you may have election
13 MR. SELLS: Yeah. |think | have one 13 returns in which minority candidates don't consistently
14 five-minute line of questions here, and then we can - 14 win the elections in reconstituted elections in a
15 MR. COHEN: Sure. Okay. 15 particular district.
16 Q (By Mr. Sells) Did Speaker Straus ever request 16 Q. And under that waiver, can you tell me what your
17 individual guidance, with regard to the law of 17 advice was?
18 redistricting, during the 2011 process? 18 A.  No. That would be subject to attorney-client
19 A. lassume you mean from the Texas Legislative 19 privilege.
20 Council? 20 Q. Same question we were asking before -
21 Q. Yes, | do. 21 A, Yes,itis.
22 A. lwould have to claim legislative privilege and, 22 Q. --with regard to Doug Davis.
23 with respect to the content, attorney-client privilege 23 A.  And my answer is the same. The answers | just
24 regarding any -- any discussion with the speaker 24 gave regarding Senator Seliger apply to him through Doug
25 individually regarding redistricting. 25 Davis.
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1 Q. Okay. Same question with regard to Beverly 1 things in the past, all of these plans and reports we
2 Wooley. 2 would provide in printed copies. You would have to have
3 A. | would have to claim attorney-client and 3 made a request or there would have to be stacks of them
4 legislative privilege with regard to any advice | gave 4 avallable and they would have to be delivered.
5 Beverly Wooley. 5 So it is essentially, as many Internet
6 Q. Same question with regard to Wayne Smith. 6 databases and tools are, designed to allow anybody
7 A. Yes, same answer. 1 interested in the legislative process to access commonly
8 MR. SELLS: Lunch break? 8 discussed or important information In a quickly usable
9 MR. COHEN: Let's take one. 9 form that -- a reporter can look at a plan, for example, a
10 (Lunch recess taken). 10 staffer who's not particularly involved in the process and
11 Q. (By MR. SELLS) Mr. Archer, during the lunch 11 doesn't want to bother logging onto Red Appl and pulling
12 break, were you able to find a RED 225 report? 12 it up there and accidentally changing it on his plan can
13 A. 1 neglected to ook for one. 13 simply quickly look through proposed plans, file plans,
14 Q. Well, have you -- okay. Have you since seen a 14 defeated plans, amendments, and analyze them or examine
15 RED 225 report? Let's put it that way. 15 them however they want.
16 A. Yes. Thanks to your ingenuity, | have since 16 Q. Would it be fair to characterize DistrictViewer
17 seen one, and that is the report to which you were 17 as a very, very light version of Red Appl?
18 referring. Includes reconstituted election returns by 18 A. I wouldn't compare them very much because you
19 district. 19 cannot model or change a district on DistrictViewer. You
20 Q. And just to be clear, the RED 225 report is one 20 can't add a district or plan to DistrictViewer, It is
21 that you could look at to begin to make judgments about | 21 basically determined by the council staff what features
22 whether minority voters have the ability to elect in a 22 are on it and what plans are on it. So very different
23 benchmark or proposed district? 23 purposes. It can save somebody a lot of trouble who
24 A. Yes. 24 otherwise would have to get on Red Appl, download, save
25 Q. Thank you. With that having been established, | |25 the plan they're working on to open a different plan just
106 108
1 want to turn to Red Appl and DistrictViewer, and maybe 1 to look at where a particular -- the boundary of that plan
2 let's start with DistrictViewer since that's - 2 is or the population of a particular district.
3 A. Yes. 3 So it's a tool, but it's not very much like
4 Q. --the simpler of the two. Can you describe 4 Red Appl, except on the surface they both have maps
5 DistrictViewer for me, please? 5 embedded in them.
6 A. DistrictViewer is a web-enabled application, 6 Q. Does DistrictViewer allow the printing and
7 available on the Legislative Council's public 7 generation of reports from the plans that are embedded in
8 redistricting website, that allows any user who has 8 it? '
9 Internet access to access in a frozen but viewable form 9 A. Yes. Anything you can see on there can be
10 any of the proposed plans or districts or enacted plans or 10 printed.
11 districts that are part of the public process of 11 Q. And what reports are available in
12 redistricting from the inception of the Legislature, 12 DistrictViewer?
13 including the preexisting districts. 13 A. A population report by district referred to as
14 The first plans on there are the districts 14 R-E-D 100, so RED 100, and that is predominantly, if not
15 that existed before redistricting, and as the Legislature 15 exclusively, census data broken down by district and by
16 considers, votes on, enacts, amends plans, the plans and 16 county within each district. And it's summarized census
17 amendments are posted on DistrictViewer so that they can 17 data. It doesn'tinclude the many, many categories of
18 be accessed and various geographic information can be 18 other ethnicities, for example. It is merged groups, but
19 overlaid on those plans. Plans can be compared. Two or 19 it is, strictly speaking, census data.
20 three plans can be accessed simultaneously so that you can |20 in addition to that, there is a basic
21 look at the overlay and you can access some -- some fairly 21 election report, and it is. the -- the R-E-D -- the
22 complex but fixed reports of population and election data. 22 RED 202, and it does not have individual election returns.
23 Q. Whenis the purpose of DistrictViewer? 23 It has summaries of the population data by district and
24 A.  The purpose of DistrictViewer, to be -- to be 24 voting-age population, and it has turnout by election for
25 frank, s to save everybody time and money. All of these 25 the 2008 and '10 general elections. It has estimates of
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1 A. | think Pamela Lan-Yip could probably most 1 advice and guidance as to whether certain specific
2 accurately describe that part of the process. 2 districts were protected by section 5 of the Voting Rights
3 Q. Do you know the difference between counts and 3 Act.
4 rates as regards census data? 4 A. Okay. Yeah, | recall the question, so --
5 A. I think so. I'm not - it's not a distinction 5 Q. Well, my notes have your answer saying yes, but
6 that | use frequently, so you may -- maybe it would be 6 then asserting a privilege on who -~
7 helpful if you would elucidate what you mean by that. 7 A. Correct.
8 Q. Well, Il represent to you that it's an issue 8 Q. -~ asked for advice. And | want to follow that
9 in this case raised by some -- some folks, and it was, | 9 up by asking: What specific districts were you the,
10 think, a bigger issue in the section 2 case about whether 10 Legislative Council, asked about?
11 to use the CVAP data as counts, which would be the raw 11 THE WITNESS: Could we talk for a second?
12 numbers that are reported, or as rates. So you could look 112 (Discussion off the record).
13 at any given level of geography -- 13 MR. COHEN: Sorry. We're back. Mr. Archer
14 A.  Uh-huh. 14 and | discussed the question briefly, and the concern is
15 Q. --use the citizenship rate for - 15 identification of an individual district will too easily
16 A. Right. 16 identify the -~ or too likely -- is very likely to
17 Q. ~that level of geography or subgroups within 17 identify the legislator who asked the question.
18 that level of geography and apply it to 2010 census data. 18 A lawyer who says, "l was asked a
19 Does that comport with your understanding of rates and 19 question about a bank robbery, but | can't tell you
20 counts? 20 what crime the person wanted to talk to me about,"
21 A. lunderstand the distinction you're drawing, 21 but there's only bank in town, that sort of thing, so
22 yes. 22 -
23 Q. And was there ever any discussion of using the 23 THE WITNESS: Yes. Without more -- without
24 CVAP data as rates instead of counts in that context? 24 resolution of some of the privilege issues that's pending,
25 A. [-Ifrankly don't recall. 25 | cannot think of a circumstance in which discussing the
146 148
1 (Recess taken). 1 particular district would not disclose too much of the
2 Q (By Mr. Sells) | think it probably makes sense to 2 material that's subject to attorney-client privilege.
3 fill in some of what we -- what just -- like go back to 3 Q (By Mr. Sells) Okay. Well, it's on the record
4 what we were just talking about on the - 4 now that | asked.
5 A. Okay, sure. 5 A. Yes -
6 Q. --legislative stuff because even though the 6 Q. You didn't answer that question. Now, with
7 judge didn't conclusively rule, in order to enable her to 7 respect to the various assertions of privilege, | want to
8 rule, | think it would be helpful to ask some more 8 go back over those to see if we can get a little bit more
9 foundational questions. 9 precision on who may have asked you for advice. And given
10 A. Okay, sure. 10 what the judge said during our conference call, I'm going
11 MR. COHEN: So are we back on the record? 11 to ask you whether it was a staffer or a legislator.
12 THE REPORTER: Yes. 12 By the way, were you in on that call -
13 MR. SELLS: Okay, great. 13 A. lwas listening, yes.
14 Q. (By MR. SELLS) So, Mr. Archer, we were talking 14 Q. Okay. So you know where I'm going with all
15 about things like CVAP and whatnot, but I'm going to go 15 this?
16 back to the issues on which you asserted a privilege. 16 A. Yes, | do.
17 A.  Okay. 17 Q. Okay. The first subject where the privilege
18 Q. And the first question | want to ask is 18 came up, according to my notes, was when | asked you
19 regarding the specific districts about which you, the 19 whether you had had consultations about the County Line
20 Legislative Council, recelved requests for guidance. Do 20 Rule and the One Person, One Vote -
21 you recall that line of questioning? 21 A. Uh-huh.
22 A. I'mnot sure | recall exactly a particular 22 Q. --scenario -- One Person, One Vote Rule, and
23 question that you're -~ that we were referring to. 23 you answered yes, but, again, you wouldn't answer the
24 Q. Okay. Well, according to my notes, | asked you 24 question who.
25 whether the Legislative Council had received requests for |25 So let me ask you: Were there requests for
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1 advice or guidance, with respect to the County Line Rule 1 A. In confidential circumstances, | do not know.
2 and the One Person, One Vote Rule, from staffers of the 2 I'm not -- in other words, | am not the -- I'm not the
3 legislature? 3 staff member who would know the answer to that question.
4 A. Let me try to articulate the circumstances. I'm 4 Q. Okay. Well, same series of questions with
5 here on behalf of the Legislative Council. My answersto | 5 regard to advice on coalitions and coalition districts, so
6 the questions have been largely corporate or inclusive of | 6 the first question would be: Did the Legislative Council
7 other staff members. | cannot honestly tell you what the 7 receive requests for advice on that issue from staffers?
8 individual contacts were with either legal staff or 8 A. |believe so, yes.
9 nonlegal staff for which a privilege -- for which I've 9 Q. Did the Legislative Council receive requests on
10 claimed a privilege on their behalf today, nor do | 10 that subject from principals?
11 personally agree -- and | think | would have to discuss 11 A. Possibly, but I'm not sure.
12 this with the clients -~ that | don't think the judge has 12 Q. Did the Legislature -- excuse me -- Legislative
13 ordered me to answer those questions, and I'm goingto |13 Council receive requests, with regard to how to determine
14 continue to assert the privilege with respect to staff 14 whether a district is protected by section 5, from
15 members. | don't believe that issue has been clarified, 15 staffers?
16 and out of a caution, | do believe that in these 16 A. 1think so, yes.
17 circumstances the staff member may well have privilege. |17 Q. And did the Legislative Council receive --
18 In addition, | can't tell you, other than 18 A. Ishould say yes on that one, yes. We talked
19 to assert the privilege, what conversations other staff 19 about one circumstance, for example, with Senator
20 members, including the attorneys on the staff, whether 20 Seliger's staff,
21 they spoke with the principals or the staff or both in any 21 Q. Okay. Did the Legislative Council receive
22 particular circumstance. | can only testify as to my own. {22 requests on that subject from principals, the legislators?
23 Q. Okay. Are you asserting that the fact of 23 A.  I'm not sure.
24 whether you spoke with a principal or an agent is itself 24 Q. The next area was specific districts. So did
25 privileged? 25 the Legislative Council receive requests as to -- for
150 152
1 A. No. 1 guidance as to whether specific districts were protected
2 Q. Okay. 2 from staffers?
3 A. No. 3 A. Yes.
4 Q. So the line of questioning I'm getting at now is 4 Q. And did it receive requests on that subject from
5 whether - 5 principals?
6 A. Right. 6 A. Possibly, but I'm not sure.
7 Q. --you-- 7 Q. Did the Legislative Council receive requests
8 A. lwas trying to clarify those circumstances. 8 from staffers on the -- what we call the threshold issue,
9 Q. Okay. But the line of questioning I'm getting 9 whether a district -- whether the state could comply with
10 at now is whether you spoke to a principal or an agent. 10 section 5 by meeting some numerical threshold even if its
11 A. Right. 11 elections did not show an ability to elect?
12 Q. And | understand that you may not have raised 12 A. I'm not aware of any circumstances in which that
13 that distinction, in going about your duties as the 13 question is asked in private conversations. [f it -- if
14 corporate designee, to find out who other people at the 14 it has been, it was not in my presence.
15 Legislative Council talked to, but I'm going to ask, and 15 Q. s that by staffers or principals?
16 to the extent -- 16 A, Correct.
17 A. Please. 17 Q. Okay. The last set of questions were about
18 Q. --that you know, please answer. So with 18 individual legislators and whether they had requested
19 respect to the County Line Rule and the One Person, One |19 guidance. And I'm going to run down the list again, but |
20 Vote Rule, did the Legislative Council receive requests 20 want to try to distinguish between staffers and the
21 for consultation from staffers? 21 principals.
22 A. |think so, yes. 22 A. Okay.
23 Q. Did the Legislative Council receive requests for 23 Q. So with respect to Speaker Straus, did he
24 consultations on that subject from the principals; i.e., 24 personally come to the Legislative: Council for guidance on
25 the legistators? 25 any aspect of redistricting law?
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1 A. I'm going to have to assert privilege on whether 1 what | needed to know for today.
2 he did or not. 2 And | think it would be virtually
3 Q. Okay. Did any of his staff come to the 3 impossible for them to reproduce their activities for, you
4 Legisiative Council -- 4 know, a year, nine months In a way that | could adequately
5 A. Same response: | would have to assert 5 recreate it or represent it. It just Is not possible. |
6 privilege. 6 think need to be asked direct questions.
7 Q. How about Chairman Solomons? 7 | don't think -- in other words, our duties
8 A. Same answer. 8 are so complex and so widespread and so intense, | don't
9 Q. How about Chairman Solomons' staff? 9 think any one person can fully answer all of the questions
10 A. Same answer. 10 that you might have regarding the activities. I've done
11 Q. Gerardo Interiano? 11 the best | can to prepare, but | didn't quite anticipate
12 A. Same answer. 12 and certainly probably couldn't have -- it would have
13 Q. Ryan Downton? 13 probably taken, you know, days to establish -- for people
14 A. Same answer. 14 to even try to begin to recreate or for me to understand
15 Q. Now, Interiano and Downton are staff members, |15 what they're telling me, so...
16 correct? 16 Q. David Hanna is an attorney?
17 A. They are staff members and counsel. They are 17 A. Correct.
18 attorneys to their representative employers. 18 Q. How about Clare Dyer?
19 Q. How about Representative Wooley? 19 A. No, she's not.
20 A. Same answer. 20 Q. How about Jennifer Jackson?
21 Q. And Representative Smith? 21 A. Yes.
22 A. Same answer. 22 Q. Did you talk to Clare Dyer about whether she had
23 Q. Now, you said -- well, how about staffers from 23 received requests?
24 Wooley and Smith? 24 A. Ina general sense, and her response was
25 A. Same answer. 25 essentially that it would be impossible for her to
154 156
1 MR. SELLS: Thank you. 1 adequately figure out or how to tell me all of her
2 Q (By Mr. Sells) You said in a number of instances 2 day-to-day activities for that time period.
3 to my questions just now that you wouldn't know who got a 3 Q. How about Charles Eckstein?
4 request, you wouldn't know who gave the request because, 4 A. 1only spoke to Charles -- I'm not sure | spoke
5 as -- as you went about your duty of preparing yourself to 5 to Charles about this, given the relatively limited role
6 answer questions on behalf of the Lege Coundll, you didn't 6 and the fact that | did not anticipate questions of the
7 ask that question of other - 7 sort of detail we're talking here. | mean for me to get
8 A. Correct. 8 all their - | don't even know how | could have gotten a
9 Q, Okay. My question to you is: Who else, besides 9 calendar or an agenda or a list of the day-to-day duties
10 yourself, would have received those requests for advice 10 of these numerous people to answer these questions.
11 and guidance? 11 Q. s Mr. Eckstein an attorney?
12 A. Any member of the legal or redistricting 12 A. No.
13 research group might have been asked those questions. 13 Q. Is Charles McCarty an attorney?
14 Typically, the nonattorneys would attempt to answer 14 A. No. None of the other people | named are
15 technical data and sort of obvious questions. And if they 15 attorneys.
16 didn't feel that they had the training or that it was a, 16 Q. Sois the Legislative Councit asserting
17 strictly speaking, legal advice question, they would refer 17 attorney-client privilege for any requests that would have
18 that to David Hanna, who -- or sometimes to myself, or the 18 come in to them?
19 members and offices and staff would contact one of us 19 A. If the request came in the form of a request for
20 individually. 20 legal assistance and it was referred to an attorney, yes,
21 So | don't think -- first of all, in 21 but if they attempted to answer a question that is a
22 preparing for this, David Hanna is out of town for -- he 22 governmental question in which an understanding of the law
23 was out of town from Friday until the end of this week, | 23 is -- is involved, no, of course not.
24 believe, and not available, so | was not able to discuss 24 Q. Did attorneys recelve -- attorneys in your group
25 with him any details other than the most broad outlines of 25 receive requests for technical assistance that may have
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1 touched on any of these areas we're talking about, such as 1 A. I'm not sure | understand the question.
2 the County Line Rule and One Person, One Vote? 2 Q. Whether it's in an employee handbook or
3 A. ltis possible that a question of a fairly 3 procedures manual that you just -~ that you have at the
4 simple nature like, "How do you use -- how do you turn RED 4 Legislative Council -- | don't know if those things exist,
5 Appl on” or "how" - "does it display features X, Y or Z?" 5 but --
6 was answered by myself, aithough | don't recall having 6 A.  Uh-huh,
7 done so, or by David Hanna, for example, In the course of 7 Q. ~-are there practices, procedures, written or
8 being present, either in connection with providing 8 unwritten, that are generally followed when requests for
9 attorney-client advice or in a different kind of setting. 9 legal advice come in?
10 | -- | doubt that we would even remember 10 A. Absolutely. Our confidentiality in the legal
11 unless something -- the -- I don't want to speak for them, 11 division is the most critical factor. It's why the -- you
12 but the number of minor contacts in which technical 12 know, why the issues that have come up today are
13 questions are asked could be voluminous. | would despair 13 particularly important to the council and to myself.
14 that anybody could remember all of those sorts of small 14 Our -- our guides and -- both external, like there's a
15 questions that -- that fall short of any sort of 15 general guide to the -- to the services the council
16 significant advice on a particular plan or a particular 16 provides, there are -- there's an employee handbook, and
17 approach or whether the X, Y, Z would comply with a 17 throughout the -- the relevant structure of the
18 certain statute. 18 organization, the confidentiality of our attorney-client
19 I'm sure that it happens frequently, but | 19 activities is articulated. 1t is a daily understanding.
20 personally can't think of anything other than questions 20 The legal division is organized in a way that minimizes
21 like, "Can you do a color map in a certain size?" or "Who 21 the contact with the rest of the council on strictly legal
22 do | talk to get more time on RED App! after hours?" 22 issues. Except to the extent that things like a
23 There are lots of those kind of questions, and most of 23 memorandum has to be proofread and produced, the entire
24 them are incidental. They're answered. They're not 24 council understands that kind of process.
25 logged. Again, the legislative session is such that they 25 It is -- yeah, it's -- it's kind of part
158 160
1 are, you know, transitory conversations. 1 and parcel of what you do in a legal division. | don't
2 Q. Now, with respect to the instances where the 2 think we're any different from a city attorney's office or
3 Legislative Council provided advice and guldance on the 3 a DA's office or legal division of a -- of a state agency.
4 more legal subjects that we have talked about, during any 4 Q. Do those procedures and practices include,
5 of those instances, were any of the nonattorney staff 5 within the scope of this attorney-client privilege, every
6 present? 6 last staffer who works for a legislator or a committee?
7 A. Not that | know of, no. That would not -- that 7 A. Yes.
8 wouldn't comport with the ordinary processes that are 8 Q. Okay. Now, I'm going to go back to where we
9 involved. If attorneys are asked to either come fo a 9 were before the --
10 meeting or discuss an issue over the phone or some other |10 A. Okay, sure.
11 face-to-face circumstance, then there would be noreason |11 Q. - break, and jumping around a little bit, but
12 for and no -- so | can't imagine a circumstance where that |12 |-
13 would happen. 13 A. That's fine.
14 Q. Well, let me give you an example. If someone 14 Q. ~--we were discussing -
15 came in and said, “Is District 100 protected by the Voting 15 A. No problem.
16 Rights Act?" or "Is It an ability-to-elect district?” is 16 Q. --CVAP.
17 that the sort of situation that would -- that a 17 A, Okay.
18 nonattorney staff member would never have been -- 18 Q. Citizen voting-age population.
19 A. lcan't-- 19 A. Uh-huh,
20 Q. --present for? 20 Q. And | think my last line of questions was
21 A. --imagine why they would be present or -- 21 getting at rates versus counts and did the Legislative
22 Q. Do you have any institutional practices or 22 Council do any adjustment to capture current population
23 procedures in place that are designed to protect the 23 figures.
24 attorney-client privilege under these particular 24 A. And | believe the answer is no, we did not. |
25 circumstances? 25 personally don't know the thought processes that resulted
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
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official capacity asAttorney General
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DECLARATION OF GERARDO INTERTANO
I am an employee of the Texas House of Represerrtatives Durmg the
most recent legislative session, my primary responsibility was the drafting and
analyzing of proposed maps for the Texas House of Representatives I also
assisted Ryan Downton with the U.S. Congl essronal map and Bonme Bruce
with the State Board of Dducatlon map, in hrmted cucumstances In thls
capacﬂ.y, I exclusively used an electromc mappmg software program called
RedAppl, I am not aware of any member of the legislature, legislative' staffer, 'or _
anyone else who provided me with proposale regardmg the maps I worked on,
who offered their proposal(s) for the purpose of harming any VOte1 or group of
~voters on account of the1r race, ethmcity or national ongin Had I been aware
of Sueh a proposal I would have immediately 1nformed Speaker Joe Straus 1
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IN THE UNITED STATES DISTRICT COURT
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UNITED STATES OF AMERICA
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DECLARATION OF DOUG DAVIS

I am an employee of the Texas Senate. I had the primary responsibility
during the most recent legislative session for inputting and processing
proposed amendments to redistricting plans for the Texas House of
Representatives, Senate, State Board of Education and U.S. Congress. I
processed these proposals by means of an electronic software program known
as RedAppl, which made all maps that were considered for a vote in either
committee or before the full house (or senate) available to the public and the
membership of the Senate. To my knowledge, at no point during that process
did any member of the legislature, staff to any member of the legislature, or
anyone else propose a change to me that was offered for the purpose of
harming any voter or group of voters on account of their race, ethnicity or
national origin. Had I been aware of any such a proposal, I would have

immediately informed Chairman Kel Seliger.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SHANNON PEREZ, ET AL,
Plaintiffs,

No. SA:11-CV-360

vSs.

San Antonio, Texas

RICK PERRY, ET AL, September 9, 2011

Defendants.

VOLUME 4
TRANSCRIPT OF BENCH TRIAL

BEFORE THE HONORABLE ORLANDO L. GARCIA,
THE HONORABLE XAVIER RODRIGUEZ,
UNITED STATES DISTRICT JUDGES,

AND THE HONORABLE JERRY E. SMITH,
UNITED STATES CIRCUIT JUDGE

APPEARANCES:

FOR THE MEXICAN AMERICAN LEGISLATIVE CAUCUS, TEXAS HOUSE OF
REPRESENTATIVES:

Texas Rio Grande Legal Aid
Mr. Jose Garza

1111 North Main Street

San Antonio, Texas 78212

Mr. Joaquin G. Avila

Attorney at Law )
Seattle University School of Law
901 12th Avenue

Seattle, Washington 90222

Davis, Cedillo & Mendoza
Mr. Ricardo G. Cedillo
Mr. Mark W. Kiehne

755 East Mulberry Avenue
San Antonio, Texas 78212
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3 900 West Avenue, Suite 300
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4
Richards Rodriguez & Skeith
5 Mr. David R. Richards
’ 816 Congress Avenue, Suite 1200
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7 FOR THE TEXAS LATINO REDISTRICTING TASK FORCE:
8 Mexican American Legal Defense & Educational Fund
Ms. Nina Perales
9 Ms. Rebecca Couto
Mr. Nicholas Espiritu
10 Mr. Luis Figueroa
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11 110 Broadway Street, Suite 300
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Gale, Wilson & Sanchez, PLLC
13 Mr. Robert W. Wilson
115 East Travis Street, Suite 1900
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16 Law Offices of Luis Roberto Vera & Associates
Mr. Luis Roberto Vera, Jr.
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18
Mr. Manuel Escobar, Jr.
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22 Law Office of Robert Notzon
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3
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Mr. Gary L. Bledsoe
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8
Law Offices of Rolando L. Rios
9 Mr. Rolando L. Rios
115 East Travis Street, Suite 1645
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11 FOR EDDIE RODRIGUEZ, CITY OF AUSTIN, ET AL:
12 Law Office of Max Renea Hicks
Mr. Max Renea Hicks
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15 Mr, Abha Khanna
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20
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21 Mr. Donald H. Flanary, III
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3 Mr. David C. Mattax
Mr. Bruce Cohen
4 Mr. Matthew H, Frederick
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(September 9, 2011.)

JUDGE GARCIA: Reédy? Where is Mr. Bledsoe?"

MR. HICKS: Mr. Who?

JUDGE GARCIA: Mr. Bledsoe, Mr. Rios, Mr. Garza®?

MR. HEBERT: Mr. Rios is here.

JUDGE GARCIA: Oh, I didn't see you, Mr. Rios. I
just wanted to make sure the main team is here.

MR. GARZA: (Indicating.)

JUDGE GARCIA: Okay. Good.

MR. HICKS: Your Honor, Renea Hicks for the
Rodriguez plaintiffs. We have got one exhibit to move the
admission on. I believe we want to get that out of the way at
the beginning, so we can proceed.

We move for the admission of Plaintiff's Exhibit
901.

MR. MATTAX: No objection.

JUDGE- GARCIA: Okay.

MS. PERALES: Also, the Latino Task Force plaintiffs
have corrected one of their summary chart exhibits and placed
them into the Court's binders at tab 200. And they are now
marked PL—-200 corrected, and I believe also ;— 201? And 201.

JUDGE GARCIA: Okay.

MR. MATTAX: Good morning, Your Honor. Pursuant to
the stipulation of the parties, we are going to take Mr. Ryan

Downton out of turn this morning. Mr. Downton is not going to

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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testify about absolutely everything that was done in the
session. |

We are going to try to streamline that testimony,
because he has been deposed, and the parties have agreed that
his depositions can be introduced and relied upon in this
case.

Secondarily, the depositions identify certain

legislators who had conversations with Mr. Downton; also,

other witnesses have been deposed that identified legislators.

Mrs. Perales had indicated she was going to introduce those
exhibits.

We have contacted those legislators and indicated

that their names they be revealed. I have heard no objections

from those legislators. I have seen nothing filed with this
Court from those legislators, so I believe there is not going
to be an assertion of legislative privilege with respect to
those depositions in this matter.

Accordingly, we have no objection to the
introduction of the exhibits -- the depositions that Mrs.
Perales has provided to the Court. So if she would like to
move for the admission of those, I have no objection.

MS. PERALES: We believe that we have provided ét
the Court's request a flash drive with copies of all of the
exhibits. Thaﬁ was from last Thursday.

JUDGE GARCTIA: Okay.

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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MS. PERALES: That was at the request of the Court.
I am not sure if we are plaﬁning to move the admission of all
of the depositions, but we did provide them to the Court, and
I guess we will come up with a decision about which ones we
want to move into the record.

JUDGE GARCIA: Okay.

MS. PERALES: So we don't have to make it too
unwieldy.

MR. MATTAX: Very good.

JUDGE GARCIA: Okay. Who —-- you are presenting this
witness?

MR. MATTAX: Yes.

JUDGE GARCIA: And who else? And then what is next?

MR, GRAY: We will go back to Mr. Bledsoe and
complete Dr. Murray, who was on the stand, Your Honor, and the
NAACP and their witnesses will be taken forward.

JUDGE, GARCIA: Okay.

MR. MATTAX: May I proceed, Your Honor?

JUDGE GARCIA: Yes.

COURTROOM DEPUTY: May I swear in the witness, Your
Honor? ‘

Will you raise your right hand?

(Oath administered to the witness.)

COURTROOM DEPUTY: Thank you.

[N U R QS [ (R (g

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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sure. I didn't have a conversation with him about it, but
that district wasn't 50 peréent. I think he just created a
district that was as Hispanic as he could in that region.

JUDGE RODRIGUEZ: I'm sorry, Counsel.

MR. MATTAX: That's fine.
BY MR. MATTAX:
Q. You mentioned other groups trying to draw maps as well
that you couldn't accomplish achieving a 50-percent Hispanic
citizen voting age —-

THE REPORTER: Counsel —-—

MR. MATTAX: I'm sorry. I just realized I was
speaking too fash. Let me try to slow down.
BY MR. MATTAX:
Q. You indicated that other groups had tried to draw a map in
northern Texas with a greater than 50-percent HCVAP and were
unable to do so; is that correct?
A. That is correct.
Q. Could you tell us who some of those groups were?
A. MALDEF, MALC. I believe Répresentative Veasey tried to
draw one. I know there are others. I looked at a bunch of
maps that attempﬁed to draw a north Texas Hispanic district,
and I tried tb draw one myself, and none of those maps were
able to reach that 50-percent threshold, even going down to
the block level, not just precincts.

Q. Thank you. Let me direct your attention, and maybe you

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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Q. And was this your idea?

A. No. We took this idea from the map that MALDEF submitted
to us.

Q. And what was your understanding of the map that MALDEF
submitted? What was it trying to accomplish?

A. It was trying to create a Hispanic majority district in
central Texas.

Q. And was it your understanding that one of the objectives
of the legislature was to try to create a new citizen voting
age population majority district for Hispanics in Texas?

A. Yes. I was directed to do that.

Q. And when you couldn't draw one in north Texas, is this
what you focused on?

A. Yes. It wasn't really an either/or. We looked at both of
them at the same time. This one, we could get over

50 percent, so then this is the one that we focused on after
that.

Q. Now, did -- was this the original configuration in C~144
of C-35?

A. No. You can see that there are changes in the southern
region between C-125 and C-144, as reflected by the red lines.
Q. Did you make those changes or were they requested?

A. I made those changes at the request of, in this case,
Representative Villarreal and Representative Castro. They

liked the idea of 35 and having the new —— a new district, a

Karl H. Myers, CSR, RMR, CRR — (210) 212-8114
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new Hispanic district in central Texas.

Their concern was'that they wanted it to be a Bexar
County-based district, and they wanted to make sure that the
district was sufficiently weighted towards Bexar County, as
opposed to Travis County, and so we made both initial changes
and additional changes later on in the process to try to
weight it towards Bexar County.

JUDGE SMITH: Are they Republicans or Democrats
or —-—

THE WITNESS: I'm sorry. They are both Democrats.
BY MR. MATTAX:

Q. And are they both Hispanic?

A. Yes.

0. Was C-144 the map that was finally adopted?

A. No, it was not.

0. Please pull up C-149, the next in sequence. And could you
describe what this is, please?

A. C-149 is the plan passed out of the House committee.

0. And was this the final map adopted by the legislature?

A. It was not.

Q. Let's pull up the final map adopted by the legislature and
try to close off the congressional part.

A. Okay. That is C-185.

Q. What changes were made between C-149, passed by the

committee, and C-185, finally enacted by the legislature?

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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A. In this region, the southern and southwestern part of the
state, there were a lot of.changes. They started with"
District 20 in Bexar County. When we drew the map originally,
we were'focused on getting District 35 above 50 percent of
HCVAP.

District 20, we felt like, as long as we kept it
above 50 percent HCVAP, it was going to be complying, and it
ended up dropping, I think, eight or nine points in HCVAP in
the initial configﬁration.

We got a number of complaints and criticisms about
doing that. Also, with respect'to —= District 20
Representative Menendez testified that there was a particular
school district that had been taken out of District 20 that he
wanted back into District 20, along with some areas of central
San Antonio. So we tried to work on raising the HCVAP in
response to those goals, and also addressing some of
Representative Menendez's concerns.

JUDGE SMITH: When you mention the name of a
representative, it would be helpful, at least to me, if you
would say what party.

THE WITNESS: I will try to do that. Representative
Menendez 1s a Democrat.

‘And then we also had —-- Representative Castro and
Representative Villarreal had identified parts of central San

Antonio that they really wanted in the new District 35. So we

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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had those tensions as to how to address some of Representative
Menendez's concerns, while.also addressing Representative
Villarreal and Representative Castro's concerns.

District 20 -- to raise District 20's HCVAP up, we
had to take Hispanics out of the neighboring districts. This
area of Bexar County that District 28 has is not a Hispanic
area, so the only —— and this area of District 21 is not
really either.

So the only places in Bexar County that we can get
Hispanics for District 20 were from District 23 or District
35. District 35, we felt that it was essential to keep it
over 50 percent, and we were also trying to shift the
weighting down to Bexar County.

So with that, we took this area of Guadalupe
County —-- Representative Kuempel, who is a Republican, lives
in Guadalupe. He asked that we keep as much of Guadalupe
whole as possible.

And so we took this area that we had initially put
in District 35 and put it in District 15, so Guadalupe could
be whole. That also allowed us to add more residents from
Bexar County into District 35 to increase its weighting, as
compared with Travis County.

So then District 20, this area here went back into
District 20 that had been taken out, and all of this area went

back into District 20. And that did have the effect of

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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increasing the HCVAP of District 20 fairly close to where it
was originally.

That also had the corresponding effect of decreasing
the HCVAP of District 23. I believe District 23 was still
above 50 percent at that point, and that was the baseline we
used. If a district was over 50-percent HCVAP, then it was a
Hispanic majority district and, therefore, there would be an
opportunity for the Hispanic population to elect the candidate
of its choice.

But we were also conscious of a legal challenge that
was coming, and so we also looked at the baseline levels of
Hispanic population, and we wanted to keep District 23 at or
above its HCVAP, SSVR that it had been initially.

So in making the changes within San Antonio, we
reduced the HCVAP of 23 and we needed to increase it
elsewhere. So one of the things we did was out in El Paso --
initially, the El Paso map had these two fingers coming from
23 into 16.

Representative Pickett, who is a Democrat from El
Paso, expressed concern about those, after conversations with
his Congressman, Congressman Reyes. We worked with
Representative Pickett on an amendment to El Paso to get rid
of those, and he told us he was satisfied with it and was
going to offer it, but then after discussions with his

Congressman, he decided not to offer it.

Karl H. Myers, CS3SR, RMR, CRR - (210) 212-8114
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We ended up deciding to make changes to El Paso
anyway, because we did not'want the map to be challenged on
that basis, and we needed to increase the Hispanic population
of District 23, so we ended up drawing a fairly thin line
across El Paso County, with the lower part being in District
23 and the upper part in District 16.

23, the HCVAP was still lower than it had been in
the baseline map, and so that is when we got to the changes
over here, where we took Dimmit, Zavala and part of Maverick
County and put them into 23. And in making all of those
changes collectively, we were able to keep the HCVAP at the
level it had been under thé baseline map.

Q.r So it would be fair to say, then, that as a result of some
requests and some concerns to increase the citizen voting age
population in CD-20, that is where that counterclockwise
effect around the map requiring you to move further south in
CD-237?

A. That is correct.

Q. And C -- and map C-185 was the map finally adopted by the
legislature?

A. Yes.

Q. Let's move to the Texas House of Representatives. The
maps we will be referring to for the Texas House are under
D-53.

JUDGE SMITH: Which volume are we in?

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114
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MR. MATTAX: I'm sorry. Volume 14.

JUDGE SMITH: And which exhibit? Which tab?"

MR. MATTAX: D-53.

JUDGE SMITH: Okay.

BY MR. MATTAX:

0. Go ahead and pull up H-113. Would you describe what H-113
is?

A. H5113 is the first House map released to the public by
Representative Solomons.

Q. How was this map developed?

A. Representative Solomons wanted the House map, really, all
of the maps to be a member-driven process. The House map was
very personal to the House members, because it was the
creation of the districts they would be running in for the
next election.

So he asked each of the members to draw a district
and give us multiple variations, to give us an ideal district,
a good district, an okay district, and if there was anything
they really didn't want in their district to let us know.

With respect to counties, we called certain counties
drop-in counties, and those were really an interplay between
the county line rule and one-person, one-vote, that if you
could draw a number of districts within a county and not have
any spillover and still be within the deviation to comply with

one-person, one-vote, then we would do that and there would be

Karl H. Myers, CSR, RMR, CRR -~ (210) 212-8114
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no spillover.

So, for instance/ El Paso was at the low end. El
Paso had just enough population to have five districts at the
very low end of the, plus or minus five percent, from the
ideal district size that we were looking at. So we told the
El Paso delegation: Draw your five districts. You can't come
outside.

The same thing is true for a number of other
counties around the state, so Denton County, Collin County,
Tarrant County, Dallas County, Travis County, Bexar County,
Harris County, and Nueces County.

All of those counties you could draw a fixed number
of districts within the county and have no spillover. So all
of those county delegations were asked to try to work together
on a county-wide plan. Some of those counties were able to
reach agreement.and some of them were not.

Q. Let's start with El Paso, since you mentioned it first.
Was El Paso, was that, as you described it, a drop—-in?

A. Yes.

Q. And who proposed that?

A. Representative Pickett, who is a Democrat. He was on the
committee, and he worked with the El Paso delegation, and this
is what he presented to the committee for the El Paso map.

Q. And was Bexar County a drop—in?

A. Yes,
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Q. And let's move to Dallas. Was Dallas a drop—-in?

A. Dallas was a drop-in, but it is one of the ones where
there was not agreement between the representatives.

Q. Well, let's pull up Dallas County, and explain how that
got drawn.

If there was not agreement between the delegation,
who was tasked with trying to create a map that would work in
a particular county?

A. For Dallas County, I was.

Q. And describe, with respect to this map, what you did.
Let's start sort of in the center with 103, I think, and then
sort of move counterclockwise.

A, Sure. Well, in Dallas County, I got proposals from, I
think, every representative for their own district, except for
Representative Alonzo, who is a Democrat. He was also on the
committee.

He didn't submit a map for his district, but I
believe all other 15 members of the Dallas County delegation
did. A couple of the Republicans submitted county-wide
proposals, but they did not have the support of all of the
other members.

I believe that Representative Davis submitted a
proposal for all of the Democrat districts, but she did not
have the signoff of the other Democrafic members for those

districts. We did -- I did end up starting and trying to
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A. So 103 was around 36, I think, percent, 36, 38 percent
SSVR. We looked to see ifvthere was a way to get it above the
50-percent threshold, while also keeping 104, the other |
Hispanic distfict in Dallas, above 50 percent, and there
wasn't.

And, again, that goes to the same factors we had
with the congressional district, the assimilation of Hispanics
around the county, the number of Hispanics under 18 years of
age, and the number of noncitizen Hispanics in that region.

So once we determined we couldn't get 103 and 104
both above 50 percent, we wanted to keep 104 above 50 and keep
103 as close to where it started as possible. That was also
difficult, bécause 103 was the most underpopulated district in
the state when we started.

It needed 50,000 more people. And so we worked with
Representativé Anchia to come up with a configuration that he
was satisfied with and that kept his SSVR where it was, and we
were able to do that.

Then we also worked with Representative Johnson, who
is a Democratic. He represents District 100, which is this
blue one here. And we got a configuration that he was also
happy with for that district.

We worked on balancing the Republican districts,
which generally go across the top.

Everyone always asks about 105 and this finger
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coming down. Representative Rodney Anderson, who is a
Republican, lives down heré. He represented a district that
no longer exists in Dallas County.

The Chairman felt that we should be paifing
Repubiicans with Republicans, when we could, and Democrats
with Democrats, so we wanted to make sure that we didn't leave
Representative Anderson in a heavily democratic 111 or 104, so
we tried to draw him into 105.

We did that by looking at the political shading, and
this area was the most Republican area down here, and so we
pulled it up into 105.

Q. And I'm sorry. For the record, when you say "this area,"
are you referring to the lower part of 1057

A. Yes. The part of 105 below the highway. I think it might
be Highway 20, up at the part that sticks down into District
104.

Q. Okay. Andvso, then —--

JUDGE SMITH: That would be Highway 30, wouldn't it?
It is Interstate 307

THE WITNESS: Yes. You are right. 1It's 30 up
théfé. "I think 20 is down there. Thank you.

BY MR. MATTAX:
Q. So with respect to 105, having drawn that to have two
Republicans paired, why does 104 sort of wrap around the

bottom of 1057
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goal of getting Representative Anderson into 105 while
avoiding violating the Voting Rights Act by dropping 104 or
111 below 50, we end up with this unusual-looking
configuration.
Q. So it would be fair to say that the two considerations in
drawing Dallas County were pailring two Republicans and
complying with the Voting Rights Act?
A. Yes.
Q. Okay. Let's move to the left and look at Tarrant County.
Was this an agreed-upon plan by the members of the Tarrant
County delegation?
A. The original plan, this 113, was an agreed-upon plan.
Later, it changed and was no'longer an agreed—upon plan. Oh.
And the delegation in Tarrant County includes —- I think it
was eight Republicans and two Democrats.
Q. And shall we move to plan H-153 to talk about Tarrant
County? This would be next in line in D-53. I think it is
D-53-2, I believe is how it is --

Does this reflect the change that resulted in a
Tarrant County congressional -- House delegation not agreeing
to the county map?
A. Yes. This plan H-153 is the plan that was eventually
voted out of the House committee. In committee testiﬁony,
MALDEF testified that it was their .belief that certain

districts around the state, including District 90 in Tarrant
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County, should be above the 50-percent threshold in SSVR, and
they weren't in our initial proposal.

So in response to that concern, and the way they had
drawn it in their map, we made changes to District 90 to get
it above the 50-percent SSVR.

Representative Burnam, who is an Anglo Democrat, he

represents District 90, was unhappy with those changes.
Representative Veasey, who is a black Democrat in Tarrant
County, was also unhappy with those changes, and so at that
point, they withdrew their support for the Tarrant County map.
Q. Let's move down to Harris County. Could you describe how
the Houston configuration in H-153 was arrived at?
A. Sure. Well, I will start with the Houston configuration
in H-113, the initial committee proposal. We didn't know
initially if Houston was going to have 24 or 25 seats. When
you take the total population of Harris County and divide it
by the ideal population of a district, you get 24.41 seats.
Eventually, the legal decision was made that 24.41 is closer
to 24 than 25.

JUDGE RODRIGUEZ: That was a legal decision?

THE WITNESS: Yeah.

BY MR. MATTAX:
Q. It wasn't an arithmetic decision?
A. The State Constitution says you have got to draw the

districts within the counties, I believe the language is "as
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i 1 closely as may be." So legally, the recommendation was made
2 that 24 is closer to 24.41.
3 JUDGE GARCIA: A recommendation by whom? !
4 | THE WITNESS: I made that recommendation -—— I
5 believe the Texas Legislative Council made that
6 recommendation, and I believe there were other attorneys that
7 madé it as well.
8 JUDGE GARCIA: Did any other attorney —-- did anyone
9 disagree or come to a different conclusion?
10 THE WITNESS: I know that the Democrats in Harris
11 County wanted it to be 25.
12 JUDGE GARCIA: Are among those lawyers?
13 THE WITNESS: Yes.
14 JUDGE GARCIA: Okay. Go ahead.
15 BY MR. MATTAX:
16 Q. So after the decision was made to draw out 24 districts in
17 Harris County, how was this configuration arrived at?
18 A. Well, initially, we had requested maps for Harris County
19 with either 24 or 25, and the Republican delegation in Harris
20 County gave us a map for each. We did not receive any -- I
21 don't believe any countywide maps from the Democratic
22 delegation.
23 We took what the Republican delegation gave us for
24 their 24-map for the Republican districts. They hadn't paid
25 very much attention to the Democratic districts, as far as
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Voting Rights Act compliance, so then I made some changes to
those districts to attempt to comply with the Voting Rights
Act, and that resulted in this first version of Harris County
in map H-113.

Q. When you say you made changes to the plan proposed by the
Republican delegation to comply with the Voting Rights Act,
exactly how did you do that?

A. I looked at the numbers, essentially, the SSVR, and the
black voting age population, and compared them to the baseline
plan, and tried to keep the numbers relatively the same.

Q. Okay. So your goal was to make sure that the numbers did
not decrease in those districts?

A. That is correct.

Q. Okay. So after the Republicans had proposed this plan and
you had made modifications to it, what happened next?

A. So then we had the hearings on it. And District 148 in
Harris County is another one of the districts that MALDEF
testified should be over 50 percent SSVR. So after that
hearing, we made that change to increase 148, and you can

see the —— the red lines are the changes.

Q. So let's -- so we are clear on this, you are talking about
a change between 113, H-=113 and H-1537

A. Yes.

Q. And the change you made was at the request of MALDEF?

A. Yes. And so with the changes to 148, they necessitated
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minor changes to the surrounding districts as well.
Q. After 153 --
JUDGE SMITH: Whose district is 1487
THE WITNESS: 148 is representative Jessica Farrar's

district. She is a Democrat.
BY MR. MATTAX:
Q. And H-153, then, with the changes requested by MALDEF, was
passed out of committee?
A. Yes.
Q. And let's pull up now map H-271. And could you describe
what this map is?
A. So after we passed H-153 out of committee, we went to
floor debate on the map. At that point, the Harris County
Democrats said they were not happy with the way the Democratic
districts within Harris County had been drawn.

At that point, we stopped the floor debate for about
three hours for people to meet with the Harris County

Democrats and try to get their input. They were told, leave

the Republican districts alone, and here are some parameters

that we think are important legally, that you need to not drop
your SSVR or black voting age population of the respective
districts. You need to keep 148 above 50 percent.

Within those guidelines, you guys draw your
districts however you think is best for your constituents, and

we will adopt it that way.
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And so they spent several hours working on that and
then came up with a plan they were satisfied with, and that is
plan 271, which was submitted by —-- it says Representative
Coleman, et al. Representative Coleman is a Democrat. And it
is my recollection it was submitted by all of the Democrats in
Harris County, and that was adopted by the House as a whole
unanimously.

So the changes that they put in, a bunch downtown,
and so that is where kind of the borders between the districts
got narrowed, as a result of that.

JUDGE SMITH: Representative Turner was voting in
favor of that as well? |

THE WITNESS: I believe the entire House of
Representatives, including Representative Turner, voted in
favor of it.

JUDGE RODRIGUEZ: I want to make sure I understand.
The instructions that the Democrats received, if I heard you
correctly, they were told they could not touch the Republican
districts?

THE WITNESS: That 1is correct.

JUDGE RODRIGUEZ: NOW, yesterday, we heard testimony
that four Anglo Republicans on the east side of Houston,
populationwise, it would appear that those districts should
have gone from four to three, Dbut that it remained at four and

population was shifted from minority population along the west
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part and moved into the eastern part. Am I correct?

THE WITNESS: I don't know. I am not familiar with
that testimony. I don't remember anyone --

JUDGE RODRIGUEZ: Well, besides the testimony, am I
correct factually? Is that what took place?

THE WITNESS: I don't think so. I don't remember
any discussions at the time or anyone raising any concerns
about that. Certainly, all of the districts shifted. You are
talking about on the east side of the county?

JUDGE RODRIGUEZ: Well, what I am curious about is,
your testimony makes it seem like there was acquiescence by
the Democrats to this, and what I am trying to understand is,
was there acquiescence or was there acquiescence after the
instruction that they couldn't tamper with the Republican
lines?

THE WITNESS: There was acquiescence after the
instruction.

BY MR. MATTAX:

Q. So in looking at 145, I think you mentioned District 145,
that this was a narrowing, that I think that had been raised
before, and the adjustments here to narrow that stretch of
road, that was done at the request of Democrats?

A. Yes.

Q. And was 271 the final map passéd?

A, It was not.
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Q. Let's go to 281L. I think we need to look at some changes
in 281. Please describe to the Court what changes were made
between 271 and 281 and why.

A. So 271 was adopted towards the end of the night debate on
the map. The debate continued the next day. Some time after
271 was adopted, Representative Thompson, who is a Democrat,
noticed for the first time that her district was not drawn the
way she had initially submitted it to the committee.

She had been under the mistaken belief during the
entire process that her district was going to be drawn exactly
as she submitted it without changes and had, I guess, missed
out on the large conversation with the rest of the delegation
on revising all of Harris County.

She ended up supporting that; but then afterwards,
she said she just —— she Jjust was unaware that her district
wasn't the way she wanted it. So throughout the overnight and
early the next morning, the delegation, both Republicans and
the Democrats, worked with Representative Thompson to make
changes to her District 141 that she would be happy with.

Using this map, 126, 150, 127, 142, 128, those were
all Rgpublican districts around Representative Thompson's
district that changed in order to accommodate her request, but
eventually, she was happy with her district, and it ended up
above 50-percent black voting age population, which made it

the third such district in the state. That plan was adopted

Karl H. Myers, CSR, RMR, CRR - (210) 212-8114



Case 1:11-cv-01303-RMC-TBG-BAH Document 121-5 Filed 12/28/11 Page 28 of 28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

937

the next morning.

Q. Was there a final change to this plan?

A. Yes. There was one more change. In drawing their
districts the night before, Representative Allen, who is a
Democrat, she had inadvertently left her district office out
of her district.

Q. Is this a change --

A. Yes. And so this debate happened literally at the last
minute. We were on the floor about to do final passage, and
she said: We have got to get my district office back in. Can
we do that really quickly?

And we went to.a computer at the front of the floor
and just tried to draw a line with as little population as
possible to connect her District 131 to her district office.
And so that is where we got this little jut here.

Q. So that little piece of 131 in the middle of 146 was to
get the legislator's office in her district?
A. Yes, sir.

JUDGE SMITH: Representative Turner testified about
many things yesterday, one of which was that he was unhappy
that his district was extended so far north and west to the
Highway 290 area and also up toward and even north of, I
believe, the Beltway 8, which he was describing as more
Republican areas, that he seemed not to wish to be

representing, and it was at the expense of an area formerly, I
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