Case 1:11-cv-01303-RMC-TBG-BAH Document 16 Filed 08/22/11 Page 1 of 19

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.
UNITED STATES OF AMERICA;
ERIC HOLDER in his official capacity as
Attorney General of the United States,
Defendants,
SENATOR WENDY DAVIS
REPRESENTATIVE MARC VEASEY

JOHN JENKINS, VICKI BARGAS
and ROMEO MUNOZ,

CIVIL ACTION NO.
1:11-cv-01303 (RMC)

Defendant Intervenors,

and

N N N N N N N N N N N N N N N N N N N N N

TEXAS LEGISLATIVE BLACK CAUCUS))
1108 Lavaca Street, Suite 110

PMB 171

Austin, TX 78701

Proposed Defendant-Intervenor.

N N N N N N

MOTION OF TEXAS LEGISLATIVE BLACK
CAUCUS TO INTERVENE AS A DEFENDANT

The Texas Legislative Black Caucus (hereinafter, “TLBC”) respectfully submits this
motion for leave to intervene as defendants in this action as a matter of right pursuant to Federal
Rules of Civil Procedure 24(a)(2), together with the accompanying supporting memorandum,
Proposed Order, Proposed Answer, and Local Rule 7.1 Certification. In the alternative, TLBC

Proposed Defendant Intervenor seeks permissive intervention under Fed. R. Civ. P. 24(b)(1).
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As grounds for this motion, and as described more fully in the accompanying
memorandum in support of the motion for leave to intervene, the TLBC would show the court
the following:

Plaintiff State of Texas brought this case seeking a declaratory judgment pursuant t0
section 5 of the Voting Rights Act, 42 U.S.C. 81973c, that the redistricting plans adopted by the
State of Texas for the United State House of Representatives, the Texas House of
Representatives, the Texas Senate, and the Texas State Board of Education of Texas are free of
any racially discriminatory purpose or effect.

Plaintiff filed this case only on July 19, 2011. Defendant United States has not yet filed
its Answer or any responsive pleading. No preliminary conference has been held nor has any
discovery been taken.

The proposed intervention will not in any way delay or disrupt the proceedings in this
case. In filing this motion, TLBC Proposed Defendant Intervenor avers that it will adhere to the
schedule to be set for the original parties to this action, avoid unnecessary delays or duplication
of effort, and coordinate to the full extent possible with the original Defendants and any other
Defendant Intervenors.

TLBC Proposed Defendant Intervenor has an interest in the subject matter of this
litigation. The TLBC is comprised of elected officials from different areas of the State. The
TLBC members collectively represent the interests of African-American voters and other
minority voters protected by the Voting Rights Act who are in coalition with them. TLBC
members and many of their constituents desire intervention in order to protect the interests of the
voters in those districts and the members of the TLBC. The TLBC seeks intervention to protect

the interests of its members and the interests of all African-American voters in Texas, and to
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ensure that the Texas redistricting process is fair and consistent with the Constitutional and
statutory protections applying to African-American voters and other allied minority voters of
Texas.

The State of Texas has a long history of discrimination against African Americans in the
voting process. In each decade since the State of Texas became subject to the preclearance
requirements of section 5 of the Voting Rights Act, one or more statewide redistricting plans
drawn by the Texas Legislature and approved by the Governor has been the subject of an
objection under section 5. Other statewide redistricting plans also have been struck down by the
federal courts as racially discriminatory, see, e.g., White v. Register, 412 U.S. 755, 766-67
(1973), most recently a plan that have been precleared administratively under section 5. LULAC
v. Perry, 548 U.S. 399 (2006).

The 2011 redistricting plans for Texas elections to Congress, the Texas House and the
Texas Senate currently before this Court were adopted with the purpose of discriminating against
African American and other minority voters, and such plans will have a retrogressive effect on
the various opportunities of minority voters to elect candidates of their choice. Especially in the
Dallas-Fort Worth and Houston-Harris County areas, but generally in urban areas across the
state, each plan is marked by the classic indicia of minority vote dilution: “packing” minority
voters into a small number of districts so as to diminish their opportunity to influence elections in
other districts, “cracking” or fragmenting minority population concentrations among two or more
districts so as to minimize their opportunity to elect candidates of their choice; and departures
from legitimate redistricting criteria to the disadvantage of minority voters. The proposed

congressional plan reduces the African American share of representation in the Texas
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congressional delegation, and systematically reduces the electoral opportunities of African
American voters in the congressional, house and senate plans.

The Plaintiffs set forth in their complaint a breakdown of what they aver are the number
of districts in the various plans that meet certain minority population or voting age percentages
or thresholds. Those breakdowns, such as the one set forth in the chart at paragraph 22, are set at
thresholds that do not reflect the reality of minority access to the political process in the various
areas of Texas, and thus do not address the impact of the proposed plans on African American
and other minority voters. The true prospects for African American and other minority voters
under the proposed congressional and state legislative plans are grim, even though the minority
share of population in Texas has increased substantially over the past decade.

Alternative plans were available to the State of Texas, including plans offered by
members of the TLBC Proposed Defendant Intervenor during the legislative process that would
have avoided discrimination against African American and other minority voters. The Texas
Legislature rejected and failed to adopt such non-discriminatory plans for a racially
discriminatory purpose.

If the State of Texas is successful in obtaining a declaratory judgment respecting its
congressional, house and senate plans, the interests of the TLBC Proposed Defendant
Interevenor will be irreparably harmed. The TLBC and the African American voters whom the
members represent will be denied an equal opportunity to participate effectively in the political
process and elect representatives of their choice, and denied an equal opportunity to seek and
achieve elected offices.

The TLBC as an institution, as a group of officials elected from legislative districts at

issue in this case, as a groups of unduly restricted participants in at least the formal legislative
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process leading to adoption of the proposed districts, and as a group of representatives of African
American voters across the state, has a clear and compelling interest in the outcome of this
litigation. The TLBC also has much at stake in access to this litigation forum. Section 5 of the
\oting Rights Act provides a unique forum for resolving issues of racial discrimination in voting,
one in which shifts “the burden of time and inertia” and the burden of proof from states
identified as perpetrators of discrimination to its victims. South Carolina v. Katzenbach, 383
U.S. 301, 328 (1966). While if the TLBC is thwarted in an opportunity to be heard in the section
5 process the TLBC Proposed Defendant Intervenor will have an opportunity to challenge one or
more of the discriminatory plans, it can only do so at a severe disadvantage in terms of time,
legal burden and resources.

The Defendant cannot adequately represent the interests of the TLBC Proposed
Defendant Intervenor. While the interests of the Defendants and the TLBC Proposed Defendant
Intervenor are sufficiently aligned to allow for close coordination and cooperation during
discovery and the trial of this case, those interests are not identical. The Attorney General has
interests apart from and beyond those of minority voters, and must take into consideration those
broader interests in enforcing federal statutes; and the Attorney General necessarily cannot match
the knowledge of local circumstances held by minority voters and leaders at the local level. This
Court has recognized that “local perspective on the current and historical perspective on the facts
at issue [can] be enlightening to” the Court. County Council of Sumter County v. United States,
555 F. Supp, 694, 697 (1983), and has regularly recognized the benefits of allowing local
minority representatives to intervene in section 5 declaratory judgment actions. Georgia V.

Ashcroft, 539 U.S. 461 (2003), Busbee v. Smith. 549 U.S. 494 (D.D.C. 1983). The perspective of
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the Proposed Defendant Interevenor whose members have lived and battled amid the facts
relevant to this case offer the Court a uniquely informed perspective.

The TLBC Proposed Defendant Intervenor also raises issues beyond those raised by the
Davis-Veasey Defendant Intervenors in their Motion to Intervene. While that Motion addresses
the Senate and congressional configuration in the Dallas-Fort Worth areas, the TLBC interests
also extend to congressional, house and senate districts in the Houston-Harris County area, as
well as congressional districts involving Jefferson and Travis Counties, senate districts involving
Travis County and house districts involving Bell, Gregg, Smith and McClellan Counties.

The TLBC Proposed Defendant Intervenor thus meets the requirements for intervention
as of right under Fed. R. Civ. P. 24(a)(2).

The TLBC Proposed Defendant Intervenor also meets the requirements for permissive
intervention under Fed. R. Civ. P. 24(b)(1). The Defendant does not oppose permissive
intervention, and it regularly has been allowed by this Court. Georgia v. Holder, 748 F. Supp. 2d
16, 18 (D.D.C. 2010). The case is in its infancy and the instant application is timely.
Intervention will cause no delay or disruption. The Proposed TLBC Defendant Intervenor will
abide by deadlines set by the Court and coordinate with other parties to avoid duplication.

Counsel for the TLBC Proposed Defendant Intervenor has considerable experience in
voting rights litigation, including in multiple section 5 declaratory judgment actions before this
Court.

Counsel for the TLBC Proposed Defendant Intervenor has conferred with counsel for the
original parties. Counsel for the Defendants United States and Attorney General Holder advise

that the Defendants do not oppose permissive intervention. Counsel for the Davis-Veasey
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Defendant Intervenors advise that they have no objections to intervention. Counsel for the
Plaintiff State of Texas advise that they object to intervention.

WHEREFORE, applicant respectfully requests that its Motion of Texas Legislative Black
Caucus to Intervene as a Defendant be granted.

Dated: August 22, 2011 Respectfully submitted,

[s/ John K. Tanner

John K. Tanner

DC Bar # 318873

3743 Military Road, NW
Washington, DC 20015
202-503-7696
john.k.tanner@gmail.com
Attorney for the TLBC Proposed
Defendant Intervenor
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Paintiff,

V. CIVIL ACTION NO.
1:11-cv-01303 (RMC)
UNITED STATES OF AMERICA;

ERIC HOLDER in hisofficial capacity as

Attorney Genera of the United States,
Defendants,
SENATOR WENDY DAVIS
REPRESENATIVE MARC VEASEY
JOHN JENKINS,yICKI BARGAS
and ROMEO MUNOZ,
Defendant Intervenors,

and

N N N N N N N N N N N N N N N N N N N N N

TEXASLEGISLATIVE BLACK CAUCUS)
1108 Lavaca Street, Suite 110

PMB 171

Austin, TX 78701

Proposed Defendant-1ntervenor.

S’ N N N N N

MEMORANDUM OF POINTSAND AUTHORITIES IN SUPPORT OF
MOTION OF TEXAS LEGISLATIVE BLACK CAUCUS
TOINTERVENE AS DEFENDANTS

The Texas Legidative Black Caucus, hereinafter “ TLBC Proposed Defendant I ntervenor)
respectfully submits this memorandum of points and authorities in support of their motion to
intervene in thisaction. The TLBC Proposed Defendant Intervenor seeks to intervene as a
matter of right pursuant to Federal Rules of Civil Procedure 24(a)(2). Inthe aternative, TLBC

Proposed Defendant Intervenor seeks permissive intervention under Rule 24(b)(1)
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Statement of Facts and Introduction

This caseis adeclaratory judgment pursuant to section 5 of the Voting Rights Act, 42
U.S.C. 81973c, which requires the State of Texas, among other jurisdictions, to obtain prior
federal review prior to implementing any voting change. The voting changes in this case are the
2011 redistricting plans for elections of the United States House of Representatives from the
State of Texas, the Texas House of Representatives, the Texas Senate, and the Texas State Board
of Education of Texas. In thisaction the Plaintiff State of Texas seeks to prove, with respect to
each redistricting plan, that the plan was not adopted with any racially discriminatory purpose
and that the plan will not have any racially discriminatory effect.

The United States is the statutory Defendant. Plaintiffs also have named Attorney
General Holder, the official responsible for administrative review under section 5, asa
Defendant. The Complaint indicates that the State of Texas has not sought such administrative
review.

The Texas Legidative Black Caucus (“ hereinafter TLBC Proposed Defendant
Intervenor”) is comprised of Texas elected officials who collectively represent the interests of
African-Americans, and the interests of protected groups who are in coalition with them. TLBC
members and citizens whom they represent desire intervention in order to protect the interests of
the votersin those districts and the members of the TLBC. TLBC seeks intervention to protect
their interests and that of all African-American votersin Texas, and to ensure that the Texas
redistricting processis fair and consistent with the Constitutional and statutory protections
applying to African-American voters of Texas.

The Supreme Court early recognized the key role of minority citizensin enforcement of

section 5 of the Voting RightsAct. Allen v. Sate Board of Elections, 393 U.S. 544, 556 (1969).
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This Court regularly has allowed local minority intervention in section 5 declaratory judgment
actions from the first actions, see, City of Petersburg v. United States, 354 F. Supp. 1021 (D.D.C.
1972), aff'd, 410 U.S. 962 (1973), through the present time, see, Shelby County, Alabama v.
Holder, No. 1:10-cv-651 (JDB) (D.D.C. August 25, 2010, Order Granting Intervention). As set
forth below, intervention by the TLBC Proposed Defendant Intervenor is appropriate in this case.
The TLBC request for intervention meets al the prerequisites for intervention as a matter of
right, as well as the standards for permissive intervention.

INTERVENTIONASOFRIGHT

Rule 24 (a)(2) provides that on timely motion, the court must permit anyone to intervene
who:

(2) claims an interest relating to the property or transaction that is the subject of the

action, and is so situated that disposing of the action may as a practical matter impair or

impede the movant's ability to protect its interest, unless existing parties adequately

represent that interest.
The TLBC Proposed Defendant Intervenor thus must establish four elements: (1) that the
application istimely; (2) that the TLBC Proposed Defendant Intervenor has an interest in the
subject of the action; (3) that the TLBC Proposed Defendant Intervenor’s interest may be
impaired by the disposition of the action; and (4) that the existing parties do not adequately
represent that interest. As described below, the instant application satisfies each of these
elements.

1. Timeliness

This case has only recently been filed by the State of Texas, on July 19, 2011. The

Defendant United States of America has not answered the complaint and will not for another

month. No formal discovery has occurred and no substantive hearings have been held. The case

thusisinitsinfancy. Under these circumstances, thereis no danger of delay or disruption of the
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proceedings, and no party will be prejudiced by the proposed intervention. Consistent with the
strong interests of minority applicants and the local insight they bring, this Court has been
generous in terms of the timeliness of intervention applications, not least in County Council of
Sumter County v. United States, 555 F. Supp, 694, 697 (1983) (intervention allowed on the eve of
motions for summary judgment). Thereis no need for generosity here. The TLBC Proposed
Defendant Intervenor application istimely under any standard.

2. Interest of the TLBC

The TLBC Proposed Defendant Intervenor is agroup of African-American elected

representatives who have significant and legally protected interests that are implicated in the
present action. The TLBC members are, of course, past and present victims of discrimination the
Voting Rights Act was designed to overcome and direct beneficiaries of past enforcement of the
Act. Courts have recognized the interests of elected officialsin their own districts, LULAC
Council No. 4434 v. Clements, 884 F. Supp. 185, 188 (5™ Cir. 1989), but the interests of the
TLBC extend well beyond these. The TLBC as an institution has an interest in African American
representation in the Texas House and Senate and the United States Congress and in fair
representation for other allied minorities; in the ability of African American votersand allied
minority voters to elect representatives of their choice to each body; in the interests of African
American voters and allied minority voters to influence the election of like-minded members of
each body, persons who are responsive to the particularized interests of the African American
community; and in the ability of African Americansto form and maintain cross-racial coalitions
among voters and legislators that can blur and one day may erase the racial division and racial

discrimination that continue to disfigure Texas elections. The importance of these interestsis
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heightened by the exclusion of TLBC members from the real decision-making in the 2011
redistricting process.

The TLBC Proposed Defendant Intervenor thus has a specia interest in the outcome of
thislitigation as a group of officials elected from legidlative districts whose alteration is at issue
in this case, as participantsin the formal legidlative process leading to adoption of the proposed
districts, as elected officials who must live with the results of the redistricting, and as
representatives of African American voters across the state. These interests satisfy the
requirements for intervention of right. The TLBC can only effectively protect these rightsiif
granted intervention.

3. Potential Impact of thisLitigation on the TLBC Interests

The State of Texas has along history of discrimination against African American voters,
including in redistricting. Courts regularly have found over time that redistricting plansin Texas
have discriminated against African-American voters. See White v. Register, 412 U.S. 755, 766-67
(21973) (affirming findings by the district court that African-American voters in Dallas County
had been “* effectively excluded from participation in the Democratic primary selection
process ") (quoting Graves v. Barnes, 343 F.Supp. 704, 726 (D.C.Tex., 1972).

Section 5 of the Voting Rights Act has proved to be an important bulwark against official
discrimination in voting in Texas. The state and its subdivisions have been subjected to more
objections under section 5 than any other state. Seethe list of section 5 objections by state at

http://www.justice.gov/crt/about/vot/sec 5/obj activ.php, The state’s record of section 5

violations extends to statewide redistricting plans adopted by the Texas Legidature, including
one or more plansin 1976, 1982, 1992, and 2001, i.e., section 5 objections were interposed to

one or more statewide redistricting plan in each redistricting decade since the state initially was
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covered under section 5. http://www.justice.gov/crt/about/vot/sec 5/tx_obj2.php. Most recently,

acongressional redistricting plan that was precleared administratively by the Department of
Justice subsequently was found to violate the Voting Rights Act in LULAC v. Perry, 548 U.S. 399
(2006). Indeed, African-Americans voters owe what gains they have made in representation in
Congress and the Texas Legislature to the operation of the Voting Rights Act.

Those gains, however, are incomplete and at risk. The proposed redistricting plans for
Congress and the Texas Legislature threaten to erode those gains. African-Americana comprise
12 percent of the state population but enjoy well under 12 percent representation in the Texas
House and Senate, and the Texas congressional delegation. The plans go beyond under-
representation to eliminate and retrogress minority districts, minority influence districts and
cross-racial codlitions. The plans placed before this Court stand in sharp contrast to non-
discriminatory alternative plans introduced by the members of the TLBC and others.

4. Inadequacy of Representation by the Present Parties

It is no reflection on the United States to recognize that they cannot adequately represent
the interests of the TLBC Proposed Defendant Intervenor, or of other potential Defendant
Intervenors. On the contrary, “it is normal practice in reapportionment controversiesto allow
intervention of voters...supporting a position that theoretically could be adequately represented
by public officials.” Nash v. Blunt, 140 F. R. D. (W.D. Mo. 1992), summarily affirmed sub nom.
African Am. \Voting Rights Legal Def. Fund v. Blunt, 507 U.S. 1015 (1993). The Attorney
General, here a statutory defendant, has interests apart from and beyond those of minority voters,
and must take into consideration those other interests in enforcing federal statutes. The interests
of the Attorney General and those of minority citizens can and do diverge, asin Blanding v.

Dubose, 454 U.S. 393 (1982), where the Attorney General failed to appeal an adverse section 5
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ruling, leaving minority citizens to appeal the ruling successfully by themselves. See aso Young
v. Fordyce, 520 U.S. 273, 281 (1997).

In addition the Attorney General, situated remotely from the facts and bearing
responsibility simultaneously to review aflood of redistricting plans and other voting changes
from across the United States, necessarily cannot match the knowledge of local circumstances
and perspective held by minority voters and leaders at the local level. This Court has recognized
that “local perspective on the current and historical perspective on the facts at issue [can] be
enlightening to” the Court. County Council of Sumter County v. United Sates, 555 F. Supp, 694,
697 (1983). Throughout the history of section 5 this Court thus regularly has allowed local
minority representatives to intervene in section 5 declaratory judgment actions. Georgia v.
Ashcroft, 539 U.S. 46, 4771 (2003), Busbee v. Smith. 549 U.S. 494 (D.D.C. 1983). The
perspective of the Proposed Defendant Intervenor whose members have lived and participated
actively amid the facts of this case offer the Court a uniquely informed perspective. That
perspective is essential to the representation of their interests.

While the interests of the Davis-Veasey Defendant Intervenors are closely aligned with
those of the TLBC Proposed Defendant Intervenor as far as they go (congressional and senate
configurations in Dallas-Fort Worth), the TLBC Proposed Defendant Intervenor also raises issues
in other areas of the state and in the proposed house plan. The Davis-Veasey Defendant
Intervenors thus simply do not address all areas within the interests of the TLBC Proposed
Defendant Intervenor. Thisaso istrue of the claims of the claims of other Proposed Defendant
Intervenors: they are not co-extensive with those if the TLBC.

The TLBC Proposed Defendant Intervenor has applied for intervention in atimely

manner so as to avoid any delay or disruption in the proceedings that might prejudice any party.
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In addition, the TLBC Proposed Defendant Intervenor is willing and eager to coordinate
discovery with the United States and other Defendant-Intervenors so as to avoid duplication and
minimize the time and expense of thislitigation. TLBC Proposed Defendant Intervenor has a
strong interest in the outcome of thislitigation, and will their interests stand to be seriously
harmed if intervention isdenied. No other party can protect their particular interests. The
circumstances thus establish that TLBC Proposed Defendant Intervenor is entitled to intervention
as of right.
. Permissive I ntervention

In the alternative, the TLBC Proposed Defendant Intervenor should be allowed to
intervene permissively pursuant to Fed. R. Civ. P. 24(b). That Rule provides that

On timely motion, the court may permit anyone to intervenewho ... hasaclaim or
defense that shares with the main action a common question of law or fact

and

In exercising its discretion, the court must consider whether the intervention will unduly
delay or prejudice the adjudication of the original parties' rights.

Fed. R. Civ. P. 24(b).

The TLBC Proposed Defendant Intervenor’s concerns relate directly to “the main action”
and the relevant questions of law or fact are largely coextensive: the TLBC Proposed Defendant
Intervenor proposes no claims or issues that fall outside the question of preclearance of the
congressional, house and senate plans; and granting the intervention will not unduly delay or
prejudice the original partiesin the case. Fed. R. Civ. P. 24(b)(2). As previously discussed, the
TLBC Intervenor motion for intervention is timely. Thus, as an alternative ground, allowing the

TLBC Intervenor to intervene permissively is appropriate.
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Counsel for the Proposed Defendant-Intervenor has conferred with counsel for the parties
pursuant to Local Civil Rule 7(m). While counsel for the Plaintiffs, who opposed the Davis-
Veasey intervention, have advised that they oppose the TLBC intervention, counsel for the
United States and Defendant Holder has advised that the Defendants have no objection to
permissive intervention, and counsel for the Davis-Veasey Defendant Intervenors support
intervention.

CONCLUSION

WHERFORE, based on the aforementioned reasons, intervention should be granted as a
matter of right, or, in the aternative, on a permissive basis.

Dated: August 22, 2011 Respectfully Submitted,

/s John K. Tanner

John K. Tanner

DC Bar # 318873

3743 Military Road, NW
Washington, DC 20015
202-503-7696
john.k.tanner@gmail.com
Attorney for the TLBC Proposed
Defendant Intervenor
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Paintiff,
V.
UNITED STATES OF AMERICA;
ERIC HOLDER in hisofficial capacity as
Attorney Genera of the United States,
Defendants,
SENATOR WENDY DAVIS
REPRESENTATIVE MARC VEASEY

JOHN JENKINS, VICKI BARGAS
and ROMEO MUNOZ,

CIVIL ACTION NO.
1:11-cv-01303 (RMC)

Defendant Intervenors,

and

N N N N N N N N N N N N N N N N N N N N N

TEXASLEGISLATIVE BLACK CAUCUS)
1108 Lavaca Street, Suite 110

PMB 171

Austin, TX 78701

Proposed Defendant-1ntervenor.

S N N N N N

CERTIFICATE REQUIRED BY LCvR 7.1 OF THE LOCAL RULES OF THE
UNITED STATESDISTRICT COURT FOR THE DISTRICT OF COLUMBIA
PROPOSED DEFENDANT INTERVENOR TEXASLEGISLATIVE BLACK CAUCUS

I, the undersigned, as counsel of record for Proposed Defendant Intervenor Texas Legidative
Black Caucus, certify that to the best of my knowledge and belief. there are no parent companies,
subsidiaries, or affiliates of the Texas Legidative Black Caucus which have any outstanding
securities in the hands of the public.

This representation is being made in order that the Judges of this Court may determine any

need for recusal.
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Attorney of Record for the Texas Legidative Black Caucus, respectfully submitted

Dated: August 22, 2011 /s/ John K. Tanner
John K. Tanner
DC Bar # 318873
3743 Military Road, NW
Washington, DC 20015
202-503-7696
john.k.tanner@gmail.com
Attorney of for the TLBC Proposed
Defendant Intervenor
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CERTIFICATE OF SERVICE

| certify that on August 22, 2011, | sent atrue and correct copy of Motion of Texas
Legislative Black Caucusto Intervene as Defendants, the Memorandum of Points and
Authorities In Support of Texas Legidative Black Caucus Motion to Intervene as Defendants, a
proposed Order, the Proposed Answer, and the Certification Pursuant to LCvR 7.1 of the Local
Rules to counsel for the parties by email, and transmitted these documents to the Clerk for filing
in the Federal Court ECF system.

/s/ John K. Tanner
John K. Tanner




Case 1:11-cv-01303-RMC-TBG-BAH Document 16-1 Filed 08/22/11 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Paintiff,
V.
UNITED STATES OF AMERICA;
ERIC HOLDER in hisofficial capacity as
Attorney Genera of the United States,
Defendants,
SENATOR WENDY DAVIS
REPRESENTATIVE MARC VEASEY

JOHN JENKINS, VICKI BARGAS
and ROMEO MUNOZ,

CIVIL ACTION NO.
1:11-cv-01303 (RMC)

Defendant Intervenors,

and

N N N N N N N N N N N N N N N N N N N N N

TEXASLEGISLATIVE BLACK CAUCUS)
1108 Lavaca Street, Suite 110

PMB 171

Austin, TX 78701

Proposed Defendant-1ntervenor.

S’ N N N N N

PROPOSED ANSWER OF DEFENDANT-INTERVENOR
TEXASLEGISLATIVE BLACK CAUCUS

Proposed Defendant-1ntervenor Texas Legidative Black Caucus ( hereinafter,
“Defendant Intervenor”) by and through the undersigned counsel, hereby submits the following
Answer in response to the Complaint filed by the Plaintiff State of Texas in the above-captioned
matter, as follows:

1. Admit.

2. Admit.
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3. Defendant Intervenor admits the allegations in paragraph 5 only to the extent that it seeksto
characterize the relief sought by Plaintiff in thiscase. Defendant Intervenor denies, however,
Plaintiff is entitled to any relief in this action.

4. Admit.

5. Admit.

6. Admit.

7. Admit.

8. Admit.

9. Defendant Intervenor iswithout knowledge or information sufficient to form a belief asto the
truth of the allegations asserted in paragraph 9 of the complaint and therefore denies the same.
10. Admit.

11. Admit.

12. Defendant Intervenor admits that SBOE Plan, H.B. 600, was passed by the Legislature on
May 6, 2011, and that it satisfied requirements of state law on May 18, 2011. Intervenor denies
that such plan will become effective on August 29, 2011, as such plan not now and will not be
legally enforceable until preclearance is obtained under Section 5 of the Voting Rights Act, 42
U.S.C. 8 1973c. Defendant Intervenor further denies that a map of the former and revised
districts are attached, and avers that Attachment 2 depicts the districts currently in force and
effect, and the districts proposed by the State of Texas.

13. Defendant Intervenor admits that plaintiff has provided documents and data relating to the
SBOE Plan to the Department of Justice, and otherwise is without knowledge or information
sufficient to form a belief asto the truth of the allegations asserted in paragraph 13 of the

complaint and therefore denies the same.
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14. Defendant Intervenor iswithout knowledge or information sufficient to form abelief asto
the truth of the allegations asserted in paragraph 14 of the complaint and therefore denies the
same.

15. Defendant Intervenor iswithout knowledge or information sufficient to form a belief asto
the truth of the allegations asserted in paragraph 15 of the complaint and therefore denies the
same.

16. Admit.

17. Admit.

18. Defendant Intervenor admits that House Plan, H.B. 150, was passed by the Legislature on
May 23, 2011, and that it satisfied requirements of state law on June 17, 2011. Defendant
Intervenor denies that House Plan, H.B. 150, has become effective pursuant to federal law. The
House Plan islegally unenforceable as law unless and until preclearance is obtained under
Section 5 of the Voting Rights Act, 42 U.S.C. 8§ 1973c. Defendant Intervenor further denies that
amap of the former and current districts are attached, and avers that Attachment 3 depictsthe
districts currently in force and effect, and the districts proposed by the State of Texas.

19. Deny. The House Plan islegally unenforceable as law unless and until preclearanceis
obtained under Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c.

20. Defendant Intervenor admits that plaintiff has provided documents and data relating to the
House Plan to the Department of Justice, and otherwise denies the allegations of paragraph 20 of
the complaint.

21. Deny.

22. Deny.

23. Admit.
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24. Admit.

25. Defendant Intervenor admits that Senate Plan, S.B. 31, was passed by the Legislature on
May 23, 2011, and became effective under state law on June 17, 2011. Defendant Intervenor
denies that Senate Plan, S.B. 31, has become effective pursuant to federal law. The Senate Plan
islegally unenforceable as law unless and until preclearance is obtained under Section 5 of the
Voting Rights Act, 42 U.S.C. § 1973c. Defendant Intervenor further denies that a map of the
former and current districts are attached, and avers that Attachment 3 depicts the districts
currently in force and effect, and the districts proposed by the State of Texas.

26. Deny. Senate Plan, S.B. 31 islegally unenforceable and will remain so unless and until
preclearance is obtained under Section 5 of the Voting Rights Act.

27. Defendant Intervenor admits that Plaintiff has provided documents and data relating to the
Senate Plan to the Department of Justice, and otherwise denies the alegations of paragraph 27 of
the complaint.

28. Deny.

29. Deny.

30. Admit.

31. Admit.

32. Admit.

33. Defendant Intervenor admits that a special session was convened on May 31, 2011, that the
Legidature passed the Congressional Plan, S.B. 4, on June 24, 2011, and the plan became
effective under state law on July 18, 2011. Defendant Intervenor denies that Congressional Plan,
S.B. 4, has become effective pursuant to federal law. Congressional Plan, S.B. 4 islegally

unenforceable as law unless and until preclearance is obtained under Section 5 of the Voting
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Rights Act, 42 U.S.C. § 1973c. Defendant Intervenor further denies that maps of the former and
current congressional districts are attached, and avers that Attachment 5 depicts the current
congressional districts and the congressional districts proposed by the State of Texas.

34. Defendant Intervenor admits that Plaintiff has provided documents and data relating to the
Congressional Plan to the Department of Justice, and otherwise denies the all egations of
paragraph 34 of the complaint.

35. Deny.

36. Deny.

37. Deny.

38. This paragraph contains no factual allegations and requires no response. To the extent that
there are any factual alegations contained in paragraph 38 of the complaint, Defendant
Intervenor denies such allegations consistent with its responses to paragraphs 1-15 of the
complaint.

39. Defendant Intervenor is without knowledge or information sufficient to form a belief asto
the truth of the allegations asserted in paragraph 39 of the complaint and therefore denies the
same.

40. Defendant Intervenor iswithout knowledge or information sufficient to form abelief asto
the truth of the allegations asserted in paragraph 40 of the complaint and therefore denies the
same.

41. This paragraph contains no factual allegations and requires no response. To the extent that
there are any factual allegations contained in paragraph 41 of the complaint, Defendant
Intervenor denies such allegations consistent with its responses to paragraphs 1-9 and 16-22 of

the complaint.
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42. Deny.

43. Deny.

44. This paragraph contains no factual allegations and requires no response. To the extent that
there are any factual alegations contained in paragraph 44 of the complaint, Defendant
Intervenor denies such allegations consistent with its responses to paragraphs 1-9 and 23-29 of
the complaint.

45. Deny.

46. Deny.

47. This paragraph contains no factual allegations and requires no response. To the extent that
there are any factual alegations contained in paragraph 47 of the complaint, Defendant
Intervenor denies such allegations consistent with its responses to paragraphs 1-9 and 30-37 of
the complaint.

48. Deny.

49. Deny.

Defendant-Intervenor Prayer for Relief

Defendant-Intervenor requests that this Court grant the following relief:

1. Deny the State of Texas request for a declaratory judgment stating that the State of
Texas has demonstrated that the House Plan, H.B. 150; the Senate Plan, S.B. 31; and
Congressional Plan, S.B. 4, do not have any racially discriminatory purpose and will not have the
effect of denying or abridging the right to vote on account of race or membership in alanguage

minority group;
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2. Grant Defendant-1ntervenor such other relief that may be necessary and proper asthe
needs of justice may require, including but not limited to a reasonable award of attorney’s fees

and litigation expenses, including expert witness fees and expenses, and costs.

August 22, 20011 Respectfully submitted,

/s John K. Tanner

John K. Tanner

DC Bar # 318873

3743 Military Road, NW
Washington, DC 20015
202-503-7696
john.k.tanner@gmail.com
Attorney for the TLBC Proposed
Defendant Intervenor
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Paintiff,
V.
UNITED STATES OF AMERICA;
ERIC HOLDER in hisofficial capacity as
Attorney Genera of the United States,
Defendants,
SENATOR WENDY DAVIS
REPRESENTATIVE MARC VEASEY

JOHN JENKINS, VICKI BARGAS
and ROMEO MUNOZ,

CIVIL ACTION NO.
1:11-cv-01303 (RMC)

Defendant Intervenors,

and

N N N N N N N N N N N N N N N N N N N N N

TEXASLEGISLATIVE BLACK CAUCUS)
1108 Lavaca Street, Suite 110

PMB 171

Austin, TX 78701

Proposed Defendant-1ntervenor.

S N N N N N

ORDER
Upon consideration of the Motion of the Texas Legidative Black Caucus to Intervene and
he Memorandum of Points and Authorities in support thereof, it is ORDERED that the Motionis

GRANTED.
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It isso ORDERED this day of 2011

ROSEMARY M. COLLYER
UNITED STATES DISTRICT JUDGE



