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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

TEXAS DEMOCRATIC PARTY, GILBERTO
HINOJOSA, Chair of the Texas Democratic
Party, JOSEPH DANIEL CASCINO,
SHANDA MARIE SANSING, and
BRENDA LI GARCIA

Plaintiff,

§
§
§
§
§
§
§
V. § CIVIL ACTION NO.
§ 5:20-CV-00438-FB
GREG ABBOTT, Governor of Texas; RUTH §
HUGHS, Texas Secretary of State, DANA §
DEBEAUVOIR, Travis County Clerk, and §
JACQUELYN F. CALLANEN, Bexar County  §
§
§
§

Elections Administrator

Defendants.

Second Revised Proposed Order on Preliminary Injunction

Before the Court is Plaintiffs’ Motion for Preliminary Injunction filed on April 29, 2020.
Plaintiffs request that the Court issue injunctive relief that allows all otherwise eligible voters to
receive a mail ballot, to cast that ballot, and to have that ballot counted by the appropriate

authority if they seek to do so to avoid the risk of transmission of COVID-19 at polling locations.

On May 15, 2020, the Court held a hearing where it received evidence from the parties,
argument from counsel and additional argument and submissions from amicus curiae. After
considering all of the submissions, the Court enters this Order.

A preliminary injunction should not be granted unless the movant demonstrates by a clear
showing: (1) a substantial likelihood of success on the merits; (2) a substantial threat of

irreparable harm if the injunction is not granted; (3) that the threatened injury to the movant
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outweighs any harm that may result from the injunction to the non-movant; and (4) that the
injunction will not undermine the public interest.

The Court, having considered the application and supporting and opposing briefing and
the applicable law cited therein, evidence presented, arguments of counsel, and the pleadings on
file in this case, is of the opinion that Plaintiff’s Motion for Preliminary Injunction should be
GRANTED.

Upon a balance of the four factors, the Court finds that Plaintiffs have shown that they
are entitled to preliminary injunctive relief.

Plaintiffs have shown a substantial likelihood of success on the as applied 26
Amendment, Burden on the Right to Vote, and Free Speech claims. Any other claims presented
in this proceeding are reserved for further record development.

Each of the named Plaintiffs is currently suffering harm due to the legal violations the
Court has found. Individual Plaintiffs and Plaintiff members—eligible voters who do not meet
the eligibility criteria for voting by mail as construed and urged by the state Attorney General—
face serious health risks if they are forced to vote in person because they will come into contact
with poll workers and fellow voters at an in-person polling site while the highly contagious and
deadly COVID-19 virus is in circulation throughout Texas, and, without an alternative way to
vote, may forgo voting at all in order to safeguard their health and the health of those close to
them. The record evidence shows that in the last month many Texas counties, including some of
the most populous, have been following a state district court’s order interpreting state law in a
way that allows all eligible voters, regardless of age and without immunity to COVD-19, to vote
by mail, and its injunction enforcing that order. The evidence shows that many mail ballots have

already been submitted under this order. Meanwhile, the state Attorney General has opposed the
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state district court’s interpretation and published communications that threaten the possibility of
criminal prosecution for those who comply with the state court injunction. While the parties
disagree about the effect of that order, those issues of state law are not presented here. However,
as a factual matter, the record evidence demonstrates that many, if not all, of the counties relied
on the injunctive order and its reasoning. This Court has been provided no evidence to indicate
that the state Attorney General attempted to obtain an order from any state courts to stop the
counties from complying with the state district court order until several weeks after at least some
counties began complying therewith. The record shows that when voters submit absentee
ballots, they are asked to check a box to indicate which eligibility criteria they meet but not
asked to provide more detailed reasoning. The record shows—and Defendants have not
suggested otherwise—that it would be impossible to disaggregate the absentee ballots that were
submitted pursuant to risk of contracting coronavirus during the past several weeks from other
qualifying absentee ballots.

Meanwhile, these individual Plaintiffs have not yet submitted their applications for a mail
ballot to participate in the Democratic primary runoff election because they fear prosecution and
they fear the state courts will ultimately determine that if they vote a mail ballot, their vote will
not be counted. One of the Plaintiffs is asthmatic, which is a physical condition that would seem
to allow vote by mail under even the state Attorney General’s interpretation of state law but, at
oral argument, counsel for the state was unable to say whether such a person qualified to request
a mail ballot under the state Attorney General’s interpretation of the state law. Another of the
Plaintiffs lives with two people who are asthmatics but, here again, it is unclear whether those
conditions would permit this Plaintiff from voting by mail under the state Attorney General’s

interpretation. The current deadline to request mail ballots is currently July 2, 2020. Voters
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have been eligible to request ballots since January 1. Ballot printing and mailing is already
underway.

Moreover, Plaintiffs’ political activities and speech—seeking to encourage voters to cast
their ballot in a safe manner, or just simply to answer their own party member’s particularized
questions about who and how people can vote—are daily harmed by real and specific threats of
criminal investigation and/or prosecution made by the state Attorney General. There is record
evidence that a candidate for the Republican nomination for a seat in Congress has already sent
mailers to voters encouraging them to vote by mail and claiming that the Secretary of State has
authorized every eligible voter to do so for this election. These documents in the record indicate
that the state Attorney General also may have authorized this mailing. Whether or not that is
true, there is no evidence that criminal investigation has been initiated against this candidate. At
the same time, the record evidence shows that the generalized threats of criminal investigation by
the state Attorney General is preventing the Democratic Party, its candidates, campaigns, and
activists, from engaging in similar political speech with regard to the runoff elections that will
determine final nominations for the Democratic Party. Having political discourse disturbed in
this manner, including through imbalanced administration and pronouncements, irreparably
harms the rights of these Plaintiffs while harming the public interest at the same time. The
election should play out on a level playing field of political discourse, a situation that is absent in
the current conditions. First Amendment protected public discourse and the integrity of elections
are preserved by this proposed injunction and, indeed, are being impaired every day without it.

Recent U.S. Supreme Court election cases emphasize the importance of resolving
election rules in advance of the election. See e.g., Republican National Committee v.

Democratic National Committee, 19A1016 (April 6, 2020) (slip opinion). These opinions also
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discourage as a general principle shifting around election rules in an election that is already
underway, which what the state is asking its state courts to do. This court’s injunction will
ensure that the status quo of the past several weeks will continue and the rules for eligibility for
absentee ballots will not change midstream in this election.

The 26™ Amendment to the U.S. Constitution provides that the right “to vote shall not be
denied or abridged by the United States or by any State on account of age.” Id. at § 1 (emphasis
added). Plaintiffs argue that Texas Election Code § 82.001, et. seq., restricts access to vote by
mail through explicit age-based eligibility criteria. Voters age 65 and older can vote by mail
without an excuse while voters under the age of 65 can do so only if they fit within exceptions.
Plaintiffs claim in this lawsuit that the age cutoff is facially unconstitutional and that the state
cannot justify, with an adequate basis in any election, its decision to grant voters age 65 and
older additional voting rights than those under age 65. However, in the Motion for Preliminary
Injunction, Plaintiffs only seek preliminary relief on their as-applied challenge.

Plaintiffs argue that they are entitled to a preliminary injunction because the vote by mail
provisions, as interpreted by the state Attorney General, violate the 26™ Amendment in the
circumstances of the pandemic now facing the state and the country. Plaintiffs assert that, during
the pandemic, the state Attorney General’s constricted interpretation of the disability provision
allowing vote by mail—which would excluded those that seek to avoid possible contraction of
the coronavirus from the disability authorization—subjects voters under the age of 65 to
unconstitutional burdens not levied on voters age 65 or older. As mentioned, at oral argument,
counsel for the state was unable to describe with any reasonable precision who could qualify to
vote based on specific underlying health conditions, instead suggesting that at some unidentified

point, further guidance would be forthcoming. Whichever way the state might sketch out the
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boundaries, the state Attorney General’s interpretation is best understood to be that voters who
do not have a heightened vulnerability to fatal complications from the virus due to underlying
health conditions—even if they nevertheless are susceptible to the virus—must vote in person,
and therefore subject themselves and their community to possible transmission of COVID-19,
while their peers 65 and older can vote by mail. Meanwhile, the state provides voters and county
election administrators no benchmark for determining which pre-existing medical conditions
allow voters to vote by mail under with the disability provision and no reasonably discernable
standard exists to guide election officials in enforcement of the line the state may at some point
draw (at some unidentified level of detail). The state gives no explanation for how election
officials would test whether voters meet the yet undefined eligibility criteria. Based on this
factual record, the Court finds that the failure of State Defendants to provide a safe vote by mail
option for voters under age 65 under these pandemic circumstances—while providing that safe
option widely to those 65 and older—abridges the right to vote on account of age and violates
the 26™ Amendment.

Relying on 26 Amendment cases, Plaintiffs urge that strict scrutiny applies to the
analysis in this case. The state argues that the more flexible Anderson-Burdick test applies. The
Anderson-Burdick test at least applies under the 14" Amendment claims. Under either the strict
scrutiny framework or the Anderson-Burdick framework, the Court concludes that heightened
scrutiny applies. The burdens facing these Plaintiffs are severe and they apply in a
discriminatory fashion based on age. Under the state Attorney General’s interpretation, they
must risk possible injury and even death to go vote in person. The possibility of death is not a
chimerical concern, given that for those who test positive in Texas, the mortality rate from

COVID-19 is approximately 3% and some of those who have died have shown no signs of
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underlying medical conditions. Also, the epidemiological evidence presented here shows that
many people contract the virus and unknowingly spread it to others. Voters who have household
members with underlying conditions, as does at least one Plaintiff, must also risk unknown
transmission to household members, causing them to fall gravely ill. Under these circumstances,
voters under 65 are forced to decide whether to take these risks and go ahead and vote in person
while voters 65 and over face no such dilemma because they can simply exercise the option of
voting by mail.

In response, the state asserts that it is taking steps to impose measures that would make in
person voting safer during these pandemic elections. This is a positive step forward. Even with
these measures implemented at the local level, the state still has no way to ensure the non-
transmission of the virus at crowded in-person polling locations. Recent history has shown that
medical professionals in even the most carefully monitored medical environments have fallen ill
and died from virus infections. Although the state’s efforts toward encouraging increased in-
person voting protections are at least a step in the right direction, they also inevitably will slow
the election process and limit the rate at which voters can be processed. At the same time, the
process will be slowed from another direction because fewer election workers will be present.
The record evidence shows that many election workers are older and that even during the March
Primary Election, election workers did not show up as scheduled on election day because of the
possibility of contracting the virus. Further, the recent evidence from the Wisconsin election
shows that people did in fact contract the virus during in person voting, and this occurred in a
state that does not require an excuse to vote by mail. The state responds with some non-peer
reviewed studies that conclude that the rate of virus infection was not meaningfully changed by

voting activity in Wisconsin. Presumably, there are a number of factors that drive virus infection
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rates and determining one cause from others is a challenging task indeed, particularly given our
present state of knowledge about coronavirus spread. Regardless, the rate of growth in
Wisconsin after the election is beside the point. Defendants do not deny that some individuals
have been found to have contracted coronavirus due to their exposure at polling locations. Under
the state Attorney General’s interpretation in this case, voters would have to make a choice of
whether or not to risk contracting the virus in order to vote while other similarly situated voters
do not have to make the same choice, with age as the dividing line for preferred treatment in
terms of both voting and health. Plainly put, a 55-year old must weigh this agonizing decision
while a 65-year old does not.

The other defense offered by the state is that its interest of preventing voting fraud
permits it to divvy up voters’ options during this pandemic by their age. The evidence offered by
the state purports to show, at least as of 2014, fraud problems, albeit relatively slight, arise in the
vote by mail context. Recently, the Legislature passed legislation meant to address this fraud,
and the State has not offered evidence that these tools are insufficient to meet the State’s interest
in preventing fraud. At the same time, the available evidence demonstrates that this problem of
potential fraud is concentrated in the votes of persons over the age of 65. The evidence
demonstrates that older and possibly infirm voters are the principal victims of such mail ballot
fraud and that, despite these conditions, the state continues to allow mail voting among the older
population. This Court does not question that choice. However, the state provides no
explanation for why such older voters are permitted to vote by mail despite the risks of fraud
(however slight) while younger voters are largely prohibited from doing so. The state essentially
assigns more weight to the value of votes from older citizens than from younger ones. The 26™

Amendment specifically prohibits this.
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Next, the state argues that its policy choices should not be disturbed. The Court is
mindful of authorities that it should avoid, when possible, violating the policy choices of the
state’s legislative process. Here however, it is not possible to clearly ascertain the state
Legislature’s determined policy. There is no evidence the Legislature created these voting rules
specifically for pandemic circumstances. Some provision was made for allowing mail voting for
any eligible voter, regardless of age, if voting in person could be dangerous to the voter’s health.
This Court finds that, under the circumstances of a pandemic, the Constitution requires all voters
access to a means of voting that does not endanger their health, and specifically that it does not
tolerate the State doling out safe means of voting on the basis of age.

In sum, the interests asserted by the state are not sufficiently weighty and, to the extent
they have weight at all, are not specifically tailored to the burdens the state Attorney General’s
interpretation of vote by mail rules would impose under the circumstances on this pandemic.

The Court finds that abstention is not warranted for this preliminary injunction
proceeding. This order is based on balancing all of the preliminary injunction factors, including
the irreparable harm that Plaintiffs are daily suffering. Regardless, while there are ongoing state
court proceedings about the meaning of disability, they are not likely to be resolved in a clear,
complete, and expeditious fashion sufficient to ensure meaningful relief for Plaintiffs and, as
stated, they will either provide the relief awarded in this order, albeit after a significant
interruption of election processes, or they will hold that state law operates in a manner violative
of federal constitutional rights. Weeks have gone by since this proceeding was filed, and waiting
further for clarifying state law does not justify the harm to voters, political discourse, and
election administration that occurs, and recurs each day, while the state court continues to try and

resolve the state law questions. Indeed, since March the state has not been able to resolve
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definitively who can vote pursuant to Tex. Elec. Code Section 82.002, and the underlying actions
are caught up in a procedural morass that cannot be resolved quickly enough to secure Plaintifts’
rights in upcoming elections. In the meantime, State Defendants are publicly insisting—with the
implicit threat of potential criminal sanctions—upon their interpretation of state law. The status
quo is not tenable for a fair and safe election, particularly when the election mechanisms for that
election are already in operation and the governing rules are heavily blurred by the status of state
court proceedings. Voters and election administrators, as the evidence shows, need clarity on
how to run the election, voters need clarity regarding their right to vote by a safe means now, and
would-be political speakers need freedom to engage in First Amendment protected political
speech.

The evidence shows that thousands of Texas voters are submitting their vote by mail
applications, including a historical increase in request for voters under age 65. Evidence also
shows that at least one Republican congressional candidate has sent mailers to voters
encouraging all of them, without regard to age, to vote by mail. The record does not demonstrate
that she has been criminally investigated. Yet, at the same time, General Paxton has sent
memoranda to local county officials (not the county largely encompassed in the district for which
the Republican candidate sent mailers) which could reasonably be read as criminally threatening.
These state actions are sowing confusion, as the evidence demonstrates.

While the election administration is thrown into turmoil, Plaintiffs and aligned
Democratic organizations are holding off on political campaign communications concerning vote
by mail due to the credible threat of prosecution by General Paxton. All the while, the deadline
under state law to submit a request to vote by mail of July 2 is rapidly approaching. Every day

that goes by, this political speech risks being untimely, and even if begun before July 2, the many

10
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lost days of political speech is a harm that is irreparable. Plaintiffs, election administrators, and
voters are now, by the minute, suffering harm by the lack of clarity in the law and the state has
thus far been unable to remedy these harms. Indeed, this Court scheduled its proceedings weeks
ago and the state has not yet resolved the state law matter. The state Attorney General did not
file the first proceeding before the Texas Supreme Court until two days before this Court’s
scheduled hearing. As currently scheduled, the state court scheduled proceedings would leave the
election apparatus and the ongoing harms described here in place for days, if not weeks. The
authorities submitted by Plaintiffs do not permit this ongoing harm and this Court must enjoin it.

It is hereby ORDERED that during the pendency of pandemic circumstances:

(1) Any eligible Texas voter that seeks to vote by mail in order to avoid transmission of
COVID-19 can apply for, receive, and cast an absentee ballot in upcoming elections
during the pendency of pandemic circumstances and need not select an eligibility criteria
on the application to do so;

(2) Defendants Dana Debeauvoir and Jacquelyn Callanen and all their respective officers,
agents, servants, employees, attorneys, and persons acting in concert of participation with
them may not deny a mail in ballot to any Texas voter solely on the basis that the voter
does not otherwise meet the eligibility criteria outlined in §§ 82.001-82.004, or that no
eligibility criteria has been selected;

(3) Defendants Dana Debeauvoir and Jacquelyn Callanen their agents, servants,
employees, representatives, and all person or entities of any type whatsoever acting in
concert with them or acting on their behalf are enjoined from refusing to accept and

tabulate any mail ballots received from voters solely on the basis that the voter does not
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otherwise meet the eligibility criteria outlined in §§ 82.001-82.004, or that no eligibility
criteria has been selected;

(4) Defendant Secretary of State Hughs is ordered pursuant to the power granted her
under state law to ensure uniformity of election administration throughout the state, to
use her lawful means to ensure this order has statewide, uniform effect.

(4) All Defendants and all their respective officers, agents, servants, employees,
attorneys, and persons acting in concert of participation are enjoined from issuing any
guidance, pronouncements, or orders, or otherwise taking any actions inconsistent with
this Order;

(5)It is also hereby ORDERED that each of the Defendants, acting through the
appropriate state or local agency, shall publish a copy of this Court’s Order on the
appropriate agency website and that the state Defendants shall circulate a copy of this
Court’s Order to the election official(s) in every Texas County.

It is further ORDERED that all Parties shall appear before this Court on

2020 at for a status conference on the continued propriety of

this Preliminary Injunction.

It is further ORDERED that for this Preliminary Injunction Order to be effective under

the law, cash bond in the amount of $10.00 shall be required of the Plaintiffs and filed with the

Clerk. The Clerk of Court shall forthwith issue a Writ of Preliminary Injunction in conformity

with the law and terms of this Order. Once effective, this Order shall remain in full force and

effect until final Judgment in the trial on this matter, or until such time as the pandemic

circumstances giving rise to this order subside.
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Defendants may petition this Court, upon giving notice and opportunity to be heard to
Plaintiffs, that the Order should be dissolved for any reason, including that the state courts have
resolved issues of a matter of state law that render this inunction unnecessary or because the
pandemic circumstances giving rise to it have subsided.

The Court ORDERS a final trial in this matter to begin ,202 at 9:00

AM.

IT IS SO ORDERED.

The Honorable Fred Biery
U.S. District Judge
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