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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 

TEXAS DEMOCRATIC PARTY, GILBERTO  
HINOJOSA, Chair of the Texas Democratic  
Party, JOSEPH DANIEL CASCINO,  
SHANDA MARIE SANSING, and  
BRENDA LI GARCIA  

Plaintiff, 
 

v. 
 
GREG ABBOTT, Governor of Texas; RUTH  
HUGHS, Texas Secretary of State, DANA  
DEBEAUVOIR, Travis County Clerk, and  
JACQUELYN F. CALLANEN, Bexar County  
Elections Administrator  

 
Defendants. 
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CIVIL ACTION NO. 
5: 20-CV-00438-FB  

 
 

Revised Proposed Order on Preliminary Injunction 

 Before the Court is Plaintiffs’ Motion for Preliminary Injunction, filed on April 29, 2020.  

Plaintiffs request that the Court issue injunctive relief that allows all otherwise eligible voters to 

receive a mail ballot, to cast that ballot, and to have that ballot counted by the appropriate 

authority if they seek to do so to avoid the risk of transmission of COVID-19 at polling locations.  

 On May 15, 2020, the Court held a hearing where it received evidence from the parties, 

argument from counsel and additional argument and evidence from amicus curiae.  After 

considering all of the submissions, the Court enters this Order. 

 A preliminary injunction should not be granted unless the movant demonstrates by a clear 

showing: (1) a substantial likelihood of success on the merits; (2) a substantial threat of 

irreparable harm if the injunction is not granted; (3) that the threatened injury to the movant 
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outweighs any harm that may result from the injunction to the non-movant; and (4) that the 

injunction will not undermine the public interest. 

 The Court, having considered the application and supporting and opposing briefing and 

the applicable law cited therein, evidence presented, arguments of counsel, and the pleadings on 

file in this case, is of the opinion that Plaintiff’s Motion for Preliminary Injunction should be 

GRANTED. 

Upon a balance of the four elements, the Court finds that Plaintiffs have shown that they 

are entitled to preliminary injunctive relief. 

Plaintiffs have shown a substantial likelihood of success on the Burden on the Right to 

Vote, Free Speech, Procedural Due Process, Voter Intimidation and 26th Amendment claims.  

Each of the named Plaintiffs is currently suffering harm due to the legal violations the Court has 

found.  Individual Plaintiffs and Plaintiff members—eligible voters who do not meet the 

Eligibility Criteria—fear voting in-person due to the coronavirus pandemic, will face serious 

health risks by coming into contact with poll workers and fellow voters at an in-person polling 

site, and may not vote at all in order to safeguard their health. Moreover, Plaintiffs’ political 

activities and speech—seeking to encourage voters to cast their ballot in a safe manner—are 

presently harmed by real and specific threats of criminal investigation and/or prosecution made 

by Attorney General Paxton.  Having political discourse disturbed in this manner, irreparably 

harms the rights of these Plaintiffs while harming the public interest at the same time.  First 

Amendment protected public discourse as well as the integrity of elections are preserved by this 

injunction and, indeed, are being harmed without it. 

The 26th Amendment to the U.S. constitution provides that the right “to vote shall not be 

denied or abridged by the United States or by any State on account of age.”  Plaintiffs argue that 
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Texas Election Code § 82.001, et. seq. restricts access to vote by mail through explicit age-based 

eligibility criteria. Voters age 65 and older can vote by mail without an excuse while voters 

under the age of 65 can do so only if they fit within very limited exceptions.  Plaintiffs claim in 

this lawsuit that the age cutoff is facially unconstitutional and that the state cannot justify with an 

adequate basis its decision to grant voters age 65 and older additional voting rights than those 

under age 65.  However, in the Motion for Preliminary Injunction, Plaintiffs only seek 

preliminary relief on their as-applied challenge.  Plaintiffs argue that they are entitled to a 

preliminary injunction because the vote by mail provisions, as interpreted by Attorney General 

Paxton, violate the 26th Amendment in the circumstances of the pandemic now facing the state 

and the country.  Plaintiffs assert that, during the pandemic, Paxton’s strict interpretation of the 

disability exemption for vote by mail to exclude those that wish to avoid possible contraction of 

the coronavirus subjects voters under the age of 65 to unconstitutional burdens not levied on 

voters age 65 or older. Specifically, voters under age 65—including those that may not be 

particularly susceptible to fatal complications from the virus due to underlying health 

conditions—must vote in person, and therefore subject themselves and their community to 

possible transmission of COVID-19, while their peers 65 and older can vote by mail.  

Meanwhile, the state gives voters no benchmark of which pre-existing medical conditions allow 

them to vote with the disability exception an no standard exists for how election officials would 

enforce the line the state wishes to draw.  The Court agrees that the failure of State Defendants to 

provide a safe vote by mail option for voters under age 65 under these pandemic 

circumstances—while providing that safe option widely to those 65 and older—abridges the 

right to vote on account of age and violates the 26th Amendment. 
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Furthermore, the Court finds that abstention is not warranted in this case. While there are 

ongoing state court proceedings about the meaning of disability, they are not likely to be 

resolved in a complete and an expeditious fashion to ensure meaningful relief for Plaintiffs.  

Indeed, since March the state has not been able to resolve definitively who can vote pursuant to 

Tex. Elec. Code §82.002.  In the meantime, State Defendants are publicly insisting—with the 

implicit threat of potential criminal sanctions—upon their interpretation of state law.  The status 

quo is not tenable for a fair and safe election. Voters and election administrators need clarity 

concerning their right to vote by a safe means now. The evidence shows that thousands of Texas 

voters are submitting their vote by mail applications including a historical increase in request for 

voters under age 65.  Evidence also shows that at least one Republican congressional candidate 

has sent mailers to voters encouraging all of them, without regard to age, to vote by mail.  The 

record does not demonstrate that she has been criminally investigated.  Yet, at the same time, 

General Paxton has sent memoranda to local county officials which could reasonably be read as 

criminally threatening.  Plaintiffs and aligned Democratic organizations are holding off on 

political campaign communications concerning vote by mail due to the credible threat of 

prosecution by General Paxton. All the while, the deadline under state law to submit a request to 

vote by mail of July 2 is rapidly approaching.  Plaintiffs, election administrators, and voters are 

now, by the minute, suffering harm by the lack of clarity in the law and the state has thus far 

been unable to remedy these harms.  Indeed, this Court schedules its proceedings weeks ago and 

the state has not yet resolved the state law matter.  As currently scheduled, the state court 

scheduled proceedings and General Paxton’s actions indicate that these conditions will remain in 

place, in all likelihood, until after the deadline to submit vote by mail applications under state 
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law.  The authorities submitted by Plaintiffs do not permit this ongoing harm and this Court must 

enjoin it. 

It is hereby ORDERED that during the pendency of pandemic circumstances:  

(1) Any eligible Texas voter that seeks to vote by mail in order to avoid transmission of 

COVID-19 can apply for, receive, and cast an absentee ballot in upcoming elections 

during the pendency of pandemic circumstances and need not select an eligibility criteria 

to do so; 

(2) Defendants Dana Debeauvoir and Jacquelyn Callanen and all their respective officers, 

agents, servants, employees, attorneys, and persons acting in concert of participation with 

them may not deny a mail in ballot to any Texas voter solely on the basis that the voter 

does not otherwise meet the Eligibility Criteria outlined in §§ 82.001–82.004;  

(3) Defendants Dana Debeauvoir and Jacquelyn Callanen their agents, servants, 

employees, representatives, and all person or entities of any type whatsoever acting in 

concert with them or acting on their behalf are enjoined from refusing to accept and 

tabulate any mail ballots received from voters solely on the basis that the voter does not 

otherwise meet the Eligibility Criteria outlined in §§ 82.001–82.004;  

(4) Defendant Secretary of State Hughs is ordered to pursuant to the power granted her 

under state law, to use her lawful means to ensure this order has statewide, uniform 

effect. 

(4) All Defendants and all their respective officers, agents, servants, employees, 

attorneys, and persons acting in concert of participation are enjoined from issuing any 

guidance, pronouncements, or orders, or otherwise taking any actions inconsistent with 

this Order; 
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(5)It is also hereby ORDERED that each of the Defendants, acting through the 

appropriate state or local agency, shall publish a copy of this Court’s Order on the 

appropriate agency website and that the state Defendants shall circulate a copy of this 

Court’s Order to the election official(s) in every Texas County. 

It is further ORDERED that all Parties shall appear before this Court on 

_______________ 2020 at ___________for a status conference on the continued propriety of 

this Preliminary Injunction. 

It is further ORDERED that for this Preliminary Injunction Order to be effective under 

the law, cash bond in the amount of $10.00 shall be required of the Plaintiffs and filed with the 

Clerk. The Clerk of Court shall forthwith issue a Writ of Preliminary Injunction in conformity 

with the law and terms of this Order. Once effective, this Order shall remain in full force and 

effect until final Judgment in the trial on this matter, or until such time as the pandemic 

circumstances giving rise to this order subside. 

Defendants may petition this Court, upon giving notice and opportunity to be heard to 

Plaintiffs, that the Order should be dissolved for any reason, including that the state courts have 

resolved issues of a matter of state law that render this inunction unnecessary or because the 

pandemic circumstances giving rise to it have subsided. 

The Court ORDERS a final trial in this matter to begin _____________, 202_ at 9:00 

AM. 

IT IS SO ORDERED. 

_______________________ 
The Honorable Fred Biery 
U.S. District Judge 
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