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JOE D. GONZALES
BEXAR COUNTY CRIMINAL DISTRICT ATTORNEY
PAUL ELIZONDO TOWER
101 W. NUEVA
SAN ANTONIO, TEXAS 78205

May 12, 2020

To: The Hon. Nelson W. Wolff; Hon. Sergio “Chico” Rodriguez; Hon. Kevin A. Wolff; Hon.
Tommy Calvert; and Hon. Justin Rodriguez

From: Joe D. Gonzales, Bexar County Criminal District Attorney

RE: Interpretation of the Definition of a Disability for Purposes of Section 82.002 of the
Texas Election Code.

You have requested an opinion regarding the eligibility of Bexar County voters to vote by
mail under the disability provision contained in Section 82.002 of the Texas Election Code during
the ongoing COVID-19 pandemic. Your question contains two significant components which will
each be addressed in turn: First, the scope of the definition of “disability” contained in Section
82.002 of the Texas Election Code; and second, whether and to what extent various COVID-19-
related physical conditions, including the physical condition of lacking COVID-19 immunity,
might qualify as a disability for purposes of Section §2.002 in light of recent guidance from the
Texas Attorney General.’

L Background

A. State Court Litigation

In March, the Texas Democratic Party and several party officials and individual voters filed
suit in Travis County.? In that action, plaintiffs sued the Secretary of State and the County Clerk

! This opinion should not be construed as advice rding whether or not any particular individual has a qualifying
disability for purposes of Section 82.002 of the ....as _.ections Code or whether they should in fact submit an
application to vote by mail.

2 The same group of Plaintiffs have also filed a separate lawsuit in the United States District Court for the Western
District of Texas, San Antonio Division, in which they have named Governor Abbott, Secretary of State Hughs, Travis
County Clerk DeBeauvoir, and Bexar County Elections Administrator Jacque Callanen as Defendants. A hearing on
Plaintiffs’ request for a temporary injunction is set for May 15, 2020. Another group of Plaintiffs have filed a second
federal lawsuit contending that Chapter 82 violates the Twenty-Sixth Amendment by limiting eligibility to vote by
mail only for voters below the age of 65. No Bexar County official or entity is named as a defendant in that case
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of Travis County, seeking a declaration that, under Chapter 82 of the Texas Election Code any
eligible voter, regardless of age and physical condition, could request, receive and have counted,
a mail-in ballot. . vllowing an evidentiary hearing on April 15, State District Court Judge Tim
Sulak issued a preliminary injunction order on April 17. In his order, Judge Sulak found that an
absence of COVID-19 immunity is a “physical condition that prevents the voter from appearing at
the polling place on election day without a likelihood of . . . injuring the voter’s health” within the
meaning of Section 82.002. Judge Sulak then enjoined the State of Texas and Travis County Clerk
Dana DeBeauvoir from issuing guidance or otherwise taking actions that would prevent Counties
from accepting and tabulating any mail ballots received from voters who apply to vote by mail
based on the disability category of eligibility as a result of the COVID-19 pandemic. The Attorney
General’s Office, representing the State of Texas, opposed Plaintiffs’ preliminary injunction
request, and hours after the written injunction was issued, filed its Notice of Appeal.

B. Attorney General Guidance and Threat of Criminal Prosecution

The Honorable Stephanie Klick, Chair of the Committee on Elections for the Texas House
of Representatives requested guidance from the Attorney General on the interpretation of Section
82.002 of the Texas Election Code. Responding to her request, the Attorney General’s Office
provided an “informal letter of legal advice offered for the purpose of general guidance” finding
that “fear of contracting COVID-19 unaccompanied by a qualifying sickness or physical condition
does not constitute a disability under the Election Code for purposes of receiving a ballot by mail.”
On May 1, the Attorney General issued additional guidance in a letter to County Judges and local
elections officials. The letter instructed that “public officials shall not advise voters who lack a
qualifying sickness or physical condition to vote by mail in response to COVID-19” and stated
that “third parties [who] advise voters to apply for a ballot by mail for reasons not authorized by
the Election Code, including fear of contracting COVID-19 without an accompanying qualifying
disability” may be subject to criminal penalties under Sections 84.0041 and 276.013 of the Election
Code.

II. Relevant Law

The Election Code provides that qualified voters are eligible to vote by mail if they are 65
years of age or older; are confined to a jail but do not have a felony conviction; if they anticipate
being absent from their County of residence on election day; or, pertinent to this analysis, if they
meet the requirements of Section 82.002, captioned “disability.” Section 82.002 provides that:

A qualified voter is eligible for early voting by mail if the voter has
a sickness or physical condition that prevents the voter from
appearing at the polling place on election day without a likelihood
of needing personal assistance or of injuring the voter’s health.

TEX. ELEC. CODE § 82.002.

Importantly, the ...ection Code provides that the Secretary of State—not the Attorney
General, County Commissioners, or the County Judge—is responsible for “obtain[ing] and
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maintain[ing] uniformity in the application, operation, and interpretation of [the Elections] code
and of the election laws[,]”” and for “prepar[ii " detailed and comprehensive written directives and
instructions relating to and based on this code and the election laws” to guide elections
administrators, county clerks, and other local officials tasked with adminis ing elections. TEX.
ELEC. CoDE § 31.003. Attorney General Paxton has noted in a previous formal AG opinion that
“[t]he Texas Secretary of State is the entity tasked with administering and applying section
82.002.” Tex. Attn’y Gen. Op. No. KP-009 (2015). To date, the Secretary of State has not publicly
issued guidance regarding the interpretation of Section 82.002 within the context of the COVID-
19 pandemic but has left the matter to the determination of local officials in consultation with local
legal counsel.

As of the date of this opinion, the Attorney General has issued guidance addressing only
the narrow question of whether the mental state of being fearful of contracting COVID-19 alone
is a qualifying disability under Section 82.002. In that guidance, the Attorney General determined
that it is not. However, present Attorney General guidance does not preclude nor does it address
whether and to what extent other conditions which increase the risk of contracting COVID-19 may
qualify as a disability for purposes of Section 82.002, including the physical condition of lacking
COVID-19 immunity.

III.  Analysis

Section 82.002 does not provide a definition for several of the terms used to describe those
who might be eligible to vote by mail based on a disability, including the words “sickness,”
“physical,” or “condition.” The Texas Supreme Court has instructed that when interpreting a
statute, we should look to the plain language and should construe the text in light of the statute as
a whole. Silguero v. CSL Plasma, Inc., 579 S.W.3d 53, 59 (Tex. 2019). The plain language of a
statute is the most reliable guide to legislative intent. Id. (int  al citation omitted). Statutory terms
should bear their common, ordinary meaning, unless the text provides a different meaning or the
common meaning leads to an absurd result. Id. (citation omitted). In the guidance issued this year
and in a prior formal opinion regarding Chapter 82, the Attorney General relied on dictionary
definitions to determine the common meaning of those undefined terms. Attorney General Paxton
has noted in a previous opinion that “[t]he plain language of section 82.002 does not require that
a person satisfy any specific definition or standard of ““disability” outside of the Election Code in
order to qualify to vote by mail.” Tex. Attn’y Gen. Op. No. KP-009 (2015).

Considering the common meaning of the term “condition,” the Attorney General’s
informal analyses relied on a single dictionary definition to determine that “condition” should be
construed to mean “an illness or medical problem.” The Attorney General’s analyses did not
consider any other dictionary definitions of the term “condition,” and instead focused its analysis
on the distinction between the mental condition of fearing COVID-19 exposure and the
requirement that a qualifying condition under Section 82.002 be “physical” in nature. Other
common dictionary definitions of the torm “candition” include “a state of beinel.]” Merriam
Webster Online Dictionary, available a
“[t]he particular mode or state of being ot a person or ting|,| ~[S]AEC OL HEAIUI,] VI [yuv
current circumstances(,]” The American Heritage Dictionary of the English Language, 277 (New
Coll. Ed. 1981); “a particular mode of being of a person or thing; existing state; situation with
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resnect  to  circumstances” or “state  of health[,]” v_ictionary.com, available at

or “[a] state of being; an essential quality or
status|,|” Black's Law Dicuonary (11tn ed. zu1v). Based on these definitions, we determine that
the common meaning of the term “condition” is not limited to an ailment or problem, but includes
the state of being of an individual’s body.

As a straightforward matter of statutory interpretation, a court is likely to conclude that the
definition of “disability” contained in Section 82.002 is broad enough to include any number of
qualifying disabilities, including one we consider her  he absence of immunity against a
particular known pathogen.® In pertinent part, Chapter 82 provides that a qualified voter “is
eligible for early voting by mail if the voter has a . . . physical condition that prevents the voter
from appearing at the polling place on election day without a likelihood of . . . injuring the voter’s
health.” To address the precise question raised, the absence of immunity against COVID-19 is
itself a “condition”—i.e. a ‘state of health or being’ or an ‘essential quality’—that relates to a
voter’s physical body. Absent that immunity, in-person voting, which would likely require the
voter to stand in line with other voters, interact with multiple elections workers who have interacted
with numerous other voters, and use a shared touchscreen to cast a ballot, presents a reasonable
likelihood of exposing the voter to the extremely aggressive COVID-19 virus—exposure that
unquestionably could injure the voter’s health and can even prove fatal in some cases.* As a result,
such a voter would therefore be eligible to vote by mail under Section 82.002 of the Texas Election
Code.

Ultimately, however, it is the voter who must decide whether they believe they are eligible
to vote by mail. The form that voters use to apply to vote by mail and request that a ballot be sent
to them—a form that was developed by the Secretary of State—does not require voters to describe
or even identify the basis of their eligibility to vote by mail under Section 82.002 beyond checking
a box marked “disability.” The Election Code does not authorize local elections officials to
investigate or adjudicate the sufficiency of a voter’s claim of eligibility to vote by mail, but
provides that the local elections administrator “shall provide an official ballot to the applicant as
provided by this chapter” unless it is facially evident from the application that the voter is not
eligible. TEX. ELEC. CODE § 86.001.

Iv. Criminal Prosecution

Notably, Attorney General Paxton has suggested that he may prosecute voters who apply
to vote by mail solely on the basis of the COVID-19 pandemic, or third parties who advise them

3 Current guidance from the Centers for Disease Control and Prevention (CDC) cautions that older adults and people
of any age who have serious underlying medical conditions might be at an even higher risk for severe illness as a
result of COVID-19. According to the CDC, at-risk conditions might include those with chronic lung disease or
moderate to severe asthma, serious heart conditions, immunocompromised individuals (including cancer treatment,
smoking, bone marrow or organ transplantation, immune deficiencies, poorly controlled HIV or AIDS, and prolonged
use of corticosteroids and other immune weakening medications), severe obesity (body mass index [BMI] of 40 or
higher), diabetes, chronic kidney discase undergoing dialysis, and those with liver disease:
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-at-higher-risk.html

4 As of May 7, 2020, the United States has had approximately 1,219,066 confirmed cases of COVID-19 with 73,297
deaths reported according the Centers for Disease Control and Prevention: https://www.cdc.gov/covid-data-
tracker/index.html
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to "rso. T:ict’ 184.0041 of the Tection Code provides that a person commits a state jail felony
if they “knowingly provide[] false information on an application for ballot by mail” or
“intentionally cause[] false information to be provided on an application for ballot by mail[.]”
Section 276.013 provides that a person commits an offense—generally a class A misdemeanor—
if they “knowingly or intentionally make[] any effort to” “cause a voter to become registered, a
ballot to be obtained, or a vote to be cast under false pretenses” or ‘““cause any intentionally
misleading statement, representation, or information to be provided . . . on an application for ballot
by mail[.}”

There is little case law interpreting Sections 84.0041 or 276.013. Section 84.0041 was
substantially amended by 2017 legislation, and Section 276.013 was added in its entirety by the
same Act. However, both statutes appear to target individuals who attempt to commit election
fraud by making false statements of fact on vote-by-mail applications, rather than voters who apply
to vote by mail based on a good faith belief that they are eligible to do so. Additionally, the Penal
Code establishes an affirmative defense against criminal liability where the person “reasonably
believed the conduct charged did not constitute a crime and that he acted in reasonable reliance
upon . . . a written interpretation of the law contained in an opinion of a court of record[.]” Tex.
Pen. Code § 8.03(b)(2). To date, only one court has interpreted Section 82.002 within the context
of the COVID-19 pandemic—and it rejected the OAG’s narrow interpretation of vote-by-mail
eligibility, though the application of that opinion is widely debated. Finally, any prosecution of
public officials based on their public statements about eligibility to vote by mail within the context
of the COVID-19 pandemic could have First Amendment implications. See generally Wilson v.
Houston Cmty. Coll. Sys., 955 F.3d 490, 499 (5th Cir. 2020). Nevertheless, the Attorney General
unquestionably wields substantial discretion to pursue a prosecution related to what he believes to
be violation of the Election Code’s criminal provisions, even though it might ultimately prove
meritless or unsuccessful.

V. o

After a review of relevant authorities and application of law to the facts, it is the opinion
of the Bexar County Criminal District Attorney’s Office that a court could conclude that the
definition of a “disability” as set out in Section 82.002 might include any number of physical
conditions as a result of the increased risk presented to voters as a result of COVID-19. Further,
the lack of COVID-19 immunity itself may constitute a physical condition that creates a reasonable
likelihood that in-person voting during the ongoing COVID-19 pandemic could injure a voter’s
health. Such voters would therefore be eligible to vote by mail under Section 82.002 of the Texas
Election Code.

Since applications to vote by mail do not require the applicant to identify the basis of their
eligibility under Section 82.002, and only requires the voter to state that a qualifying condition
exists, this conclusion does not alter the manner in which the Bexar County Elections
Administrator should process applications to vote by mail. If an otherwise qualified voter submits
an application for a ballot by mail on the basis of a “disability,” elections officials should process
the request without further inquiry.



Case 5:20-cv-00438-FB Document 49-1 Filed 05/14/20 Page 6 of 6

Pa; 6

The subject of voter eligibility to vote by mail during the COVID-19 pandemic is currently
being liti  ted in both state and federal court. That litigation will hopefully soon result in guidance
for the general public, in the form of court orders, regarding who is eligible to apply to vote by
mail. Until then, the issue will remain unresolved and subject to debate.

JOE D. GONZALES
CRIMINAL DISTRICT ATTORNEY
OF BEXAR COUNTY, TEXAS



