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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

JILL SWENSON, MELODY MCCURTIS,
MARIA NELSON, BLACK LEADERS
ORGANIZING FOR COMMUNITIES, and
DISABILITY RIGHTS WISCONSIN,
20-CV-459-wmc
Plaintiffs,

V.

MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT
F. SPINDELL, JR., and MARK L. THOMSEN,
Commissioners of the Wisconsin Elections
Commission;

MEAGAN WOLFE, Administrator of the
Wisconsin Elections Commission,

Defendants.

DECLARATION OF KIT KERSCHENSTEINER
IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

I, Kristin Kerschensteiner, declare as follows:

1. I have personal knowledge of the matters set forth herein.

2. I am the Director of Legal and Advocacy Services of Disability Rights Wisconsin
(“DRW?”), a statewide nonpartisan, nonprofit, non-stock corporation organized under the laws of
Wisconsin. DRW is based in Madison, and maintains offices across the state, including in
Menasha, Milwaukee, Green Bay, and Rice Lake.

3. In my role as Director, I provide direct oversight to all DRW programs, including

our voting rights and access efforts.
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DRW’s Mission and Programming

4. DRW?’s mission is to address the issues facing, and to ensure the rights of, all
people with disabilities in Wisconsin.

5. DRW is a member of the National Disability Rights Network and is designated by
the Governor of Wisconsin to act as the congressionally mandated protection and advocacy
system for Wisconsin citizens with disabilities, pursuant to Wis. Stat. § 51.62; 29 U.S.C. § 794e;
42 U.S.C. §§ 15041, et seq.; and 42 U.S.C. §§ 10801, ef seq. Accordingly, DRW has a state and
federal mandate to protect and advocate for the rights of people with disabilities in Wisconsin,
including those with developmental disabilities, mental illness, and traumatic brain injury.

6. As part of this mandate, DRW oversees self-advocacy training and other
programs and services to assist people with disabilities, including in securing election access,
registering to vote, accessing polling places, and casting their ballots. DRW also staffs a Voter
Hotline to assist voters with disabilities.

7. DRW co-leads the Wisconsin Disability Vote Coalition, a non-partisan effort to
help ensure full participation in the entire electoral process of voters with disabilities, including
registering to vote, casting a vote, and accessing polling places. DRW is also member of the
Wisconsin Voting Rights Coalition, a network of nonpartisan organizations with a shared interest
in ensuring safe, free, fair, and accessible elections.

8. Until very recently, DRW had one part-time staff member who spends all of their
time on voting and elections issues, and one full-time staff member who spends a portion of their
time on voting and elections issues. DRW recently brought on one additional part-time staff

member who spends all of her time on voting issues.
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Diversion of Resources

9. In light of the Wisconsin Elections Commission’s failures to provide adequate
and safe voting opportunities in the face of the COVID-19 pandemic, to carry out DRW’s
mission and provide the continuing assistance on which voters with disabilities rely, we had to
produce numerous resources and trainings ahead of the April 7 election that we would not have
otherwise produced. These additional efforts required additional staff time and effort which took
time, attention, and resources away from DRW’s other programmatic priorities.

10. In particular, we had to prepare for and hold four Zoom video briefings that we
had not otherwise planned to hold, in order to explain the special circumstances surrounding the
April 7 election and how to participate. Between each briefing, there were significant changes to
deadlines and policies—everything from the timeline for returning absentee ballots, to how the
witness requirement was being handled—and we had to update and re-plan our presentations.
Because of DRW’s commitment to accessibility, we incurred the added expense of engaging
ASL interpreters for each of these calls to ensure the briefings were accessible to deaf and hard
of hearing voters.

11. DRW provides a number of written resources to voters, coalition partners, and the
disability community before every election. As requirements changed ahead of April 7, DRW
had to update and rewrite voting materials including our “Election FAQ” fact sheet five to six
times. With each update, DRW staff had to spend time liaising with the Elections Commission
staff to make sure we were conveying accurate information to voters. In an ordinary election
year, DRW would typically create only one version of each of these materials for each election.

To keep the disability community informed about the frequent changes with voting requirements
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and how to vote safely, DRW staff also spent additional time on communication including daily
email updates, more frequent publication of a voting e-newsletter, and additional updates on
social media and changes to the Coalition website. Over 20 hours of staff time was spent on
development of additional resources and communication.

12. DRW also had to create an instructional video for its constituents, demonstrating
how to request an absentee ballot and explaining all of the new deadlines. We undertook this
because voters had to understand the quickly changing rules at a level of detail that had not been
required before, and many were struggling with the process, including the requirement to upload
a photo ID. We would not have produced such a video absent the Wisconsin Elections
Commission’s failures. Approximately 8 hours of staff time was spent on development of this
instructional video.

13. In the lead up to the April 7 election, DRW attended several emergency meetings
of the Wisconsin Elections Commission, prepared for and participated in at least two unplanned
phone calls and significant email correspondence with Commission staff to address concerns of
voters with disabilities, and coordinated on an emergency basis with other Wisconsin
organizations engaged in voting rights issues to ensure voters were getting timely, accurate
information. In the two weeks leading up to the election, DRW participated in daily meetings
with Wisconsin Voting Rights Coalition partners to coordinate voter support and election
protection. None of these activities were contemplated or budgeted for in our annual work plan,
and they would not have occurred absent the Commission’s failures.

14. In addition, through our hotline and other contacts with constituents, including
through engagement with various coalition partners that work with communities throughout

Wisconsin, DRW had to spend additional staff time analyzing and clarifying the options
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available to voters with disabilities and assisting voters who were at risk of being disenfranchised
due to confusion about changing requirements or inability to find a safe way to vote. In DRW’s
daily meetings with Wisconsin Voting Rights Coalition partners—which, again, were an
unplanned use of our staff time—we provided a perspective on how the changing policies and
responsive advocacy efforts could impact voters with disabilities. We also held approximately
five additional meetings with Disability Vote Coalition leadership to update our plan for
supporting voters with disabilities, based on the frequent changes, and provided special updates
to other coalitions, including Survival Coalition of Disability Organizations and the Milwaukee
Mental Health Task Force.

15. On and before April 7, DRW assisted voters directly through its hotline, through
email contacts, on social media, with virtual trainings, and indirectly by providing resources,
training, and email updates to a wide array of coalition partners that support various communities
throughout Wisconsin. These coalition partners serve voters who are blind or visually impaired,
deaf or hard of hearing, have physical, intellectual, and developmental disabilities, are older
adults, or have mental health needs. DRW’s coalition partners count on DRW to provide
accurate and comprehensive resources regarding voter registration and voting. Coalition partners
and constituents that contact DRW directly all rely on DRW for real-time election expertise and
support.

16. Voters with disabilities that contacted DRW directly through the Hotline, through
email, through social media, or indirectly through coalition partners, faced a variety of barriers to
voting in the April 7 election. Many of these voters sought to vote absentee because they were
worried about risking their health if they had to vote in person during a pandemic. But some of

these voters did not receive the absentee ballot they requested in time to vote. Others who
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requested an absentee ballot online and did not receive it were concerned that there was no
record of their request in the MyVote system. Still others had trouble uploading their photo ID,
which is required in order to submit an absentee ballot request. DRW also directly and indirectly
heard from voters who had successfully requested an absentee ballot but faced difficulties
completing and returning their ballot, or lived alone and were unable to safely get a witness
signature. Other voters shared the concern that they found the absentee ballot envelope and
instructions confusing; as result of this confusion and poor design, they sent in their absentee
ballot without the required witness signature. Many of these voters were unable to vote absentee
because of these problems, but also felt unsafe voting in person during a pandemic—and were
thus unable to vote at all, despite their best efforts to navigate the system. An additional barrier
for some voters with disabilities was inability to obtain a state ID. Wisconsin requires a photo ID
to vote. Many voters use their Wisconsin driver’s license to fulfill this requirement. But because
so many voters with disabilities do not drive, many must obtain a Wisconsin ID Card for Voting
Purposes in order to have the requisite photo ID. This requires going to a Wisconsin Division of
Motor Vehicles (DMV) office—but DMV offices across the state were closed as of March 20,
2020. While there was the option to make an appointment, this was not a realistic option for
many Wisconsinites with disabilities due to lack of safe transportation and the need to social
distance to protect their health.

17. In addition, a key problem for some voters with disabilities was that Wisconsin
does not have an accessible way to privately and independently vote absentee. For example,
DRW was in contact with a voter who is blind, who chose to vote absentee because she was
worried about risking her health by voting in person during the height of the pandemic. This

voter had to rely on a family member to fill in her ballot selections. She was very upset, because
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the only family member available to assist her does not share her political views and there was
no way for her to confirm that her ballot was completed in accordance with her wishes. This
voter’s story is a compelling example of the kind of accessibility issue that voters with
disabilities faced when they tried to protect their health by voting absentee. Wisconsin military
and overseas voters have the option of receiving their ballot by email (to print and mail in);
however, Wisconsin voters with disabilities do not have such an option. Several other states,
including Maryland, Michigan, West Virgina, New Y ork, have extended this option to provide
an accessible absentee ballot for voters with disabilities during the COVID-19 pandemic.

18. DRW also spent staff time fielding reports from and assisting voters who faced
barriers to voting in person. Voters with disabilities faced problems above and beyond the
significant problems faced by many other voters on April 7. Long lines can be particularly hard
(if not impossible) for many voters with disabilities, including those with limited mobility or
chronic health conditions. If a voter cannot enter the absentee voting location or polling place
due to disability, Wis. Stat. § 6.82(1) requires that curbside voting must be available. DRW
heard from voters and election observers that curbside voting was not available at some polling
places or that they experienced barriers to accessing curbside voting. We specifically heard
reports from Green Bay about a lack of curbside voting: a voter reported that he went to his
polling place and curbside voting was not available. He waited for some time and tried to find a
police officer to get information about how to access curbside voting, but he was not able to
stand any longer and went home.

19. DRW also heard from election observers and voters about multiple concerns with
curbside voting in Milwaukee. At Milwaukee’s Riverside High School, close to 100 cars were

still lined up for curbside voting at 9:00pm on election day. There was confusion about whether
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those waiting in line would still be able to vote and miscommunication that those who had not
voted by 8:00pm should leave. At Washington and Marshall High Schools, DRW’s coalition
partners reported to DRW that police were directing cars without disability tags to get out of the
curbside voting line, as well as chasing off some voters who did not have “proof” of a disability.
We also received a report from two voters who use power chairs and voted at Marshall High
School, who were told that they should get out of the curbside voting line and join the line
outside the building for those who wished to vote inside the polling location. Waiting in line
outside of their vehicle would have been problematic due to the voters’ medical fragility and the
logistics of getting both voters out of their van; they ignored the election worker’s direction and
proceeded to vote curbside. DRW also heard from a disabled voter who requested assistance
with completing his ballot at his Madison polling place—an accommodation allowed under
Wisconsin law. A poll worker who had assisted him at previous elections agreed to assist him,
but another poll worker ran over and told him that he could not have assistance completing his
ballot. This second poll worker was angry, not wearing a mask, and was very close to the voter.
She made the voter feel ashamed, so he threw out his ballot, left without voting, and was unable
to access the assistance he had requested and was entitled to by law.

20. DRW also heard from constituents whose usual polling place was closed and who
didn’t know where to go vote, and voters who couldn’t make it to the polls at all because they
could not safely arrange transportation. Many voters with physical and intellectual disabilities, as
well as blind and visually-impaired voters are non-drivers. These voters require transportation
assistance from volunteers or transportation services for their everyday activities, including
voting. But due to the pandemic, many of those options have been closed or are considered

unsafe. Voters with this need were given no support. DRW also heard from deaf voters who had
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a hard time communicating with poll workers because poll workers were wearing masks, which
seriously impaired deaf and hard-of-hearing individuals from reading facial expressions, further
limiting communication. No alternative communication was provided to accommodate voters
who are deaf or hard of hearing; options could have included, for example, providing written
instructions or having some poll workers wear “deaf friendly” clear masks with full face
visibility.

21. Voters in care facilities also experienced barriers to voting. Due to the pandemic,
the Wisconsin Elections Commission suspended use of the Special Voting Deputies who usually
assist voters in care facilities. This caused a number of problems for DRW constituents who
wanted to vote. For example, DRW heard from a voter with a disability who had moved to a
nursing home this year. She had always voted when she lived in the community, but because she
moved to the nursing home this year, she did not have a current absentee ballot request on file.
In the absence of Special Voting Deputies, the nursing home did not have an organized effort to
assist residents with ballot requests. The voter ultimately successfully submitted a request on her
own. DRW also heard from another voter who lives in a group home in northern Wisconsin, who
was told that if he left the facility to vote in person, he would not be allowed to return. He
wanted to vote absentee but did not know how to request a ballot and the group home did not
provide assistance. Although he wanted to vote, he was afraid of the threat that he would become
homeless if he left the facility, so he did not participate in the election.

22. DRW had to expend time and resources trying to help voters and coalition
partners address the issues described above, but often was unable to provide a satisfactory
solution. There were simply very few resources to direct voters to, and voters with transportation

needs or who needed to safely get their absentee ballot witnessed were especially left in the
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lurch. And voters who wanted to vote absentee and who require assistive technology to vote
privately and independently did not have equal access to absentee voting, as Wisconsin does not
have an accessible, ADA compliant absentee voting option. Other voters did not have digital
access or the ability to upload their photo ID to request an absentee ballot. In addition to the time
and energy spent addressing these issues, DRW was put in a position where it was unable to fully
execute its mission of empowering these voters to cast a ballot.

23. Because of this unplanned and additional work, significant DRW staff time was
spent responding to the Wisconsin Elections Commission’s failures and informing DRW’s
constituents about the current process in place to vote in this time of COVID-19, including
changes regarding options for registering to vote, requesting and submitting an absentee ballot,
and voting in person. Our staff has finite time, and they balance responsibilities toward multiple
grants. When staff members spend time on one set of work, they cannot accomplish other DRW
work, including work that DRW must complete to fulfill grant obligations. In this case, staff time
was diverted from other DRW priorities, such as creating materials that provide support and
guidance for parents of children with significant disabilities, developing resource and guidance
materials related to COVID-19, advocacy assistance and systemic work related to mental health
services, completing federal grant reporting requirements, and coordinating DRW’s policy and
coalition work.

24, DRW continues to have to divert resources in response to the Wisconsin Elections
Commission’s failures. In anticipation of future disenfranchisement if policies remained the
same as for the April 7 election, DRW devoted significant staff time to planning and
coordinating a Zoom briefing for the May 12 election (formally hosted by the Disability Vote

Coalition, which DRW leads), publishing two e-newsletters and multiple social media posts
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regarding the May election, preparing an updated election FAQ document, and preparing an
updated video, How to Request an Absentee Ballot for the May 2020 Election. We also
coordinated with the three Wisconsin Independent Living Centers (ILCs) in the 7th
congressional district to ensure that voters with disabilities served by the ILCs were informed
and supported in asserting their right to vote. While we would have normally provided some
resources for voters in the May election, much of this work—including the video and Zoom
briefings—would not have been necessary but for the Commission’s failures in the April 7
election and our assessment that the significant issues in that election have not been resolved.
DRW is also currently continuing to coordinate with other Wisconsin groups on a joint voter-
education plan for future elections.

25. DRW has also had to significantly revise its work plan for this election cycle to
include the development of a targeted campaign to encourage voters with disabilities to vote
absentee in upcoming elections. Because the Commission did not and has not addressed this
voter education work itself, DRW must ensure that its constituents receive the information they
need to vote in upcoming elections without endangering their health or well-being. One
component of this campaign is research, including interviews, to ascertain how other states
provide for accessible absentee voting. This research is time consuming, and DRW would not
need to do it if the Commission itself was actively working to implement accessible absentee
voting.

26. None of this work was previously planned, and all of it takes staff time away
from our existing work plan and effects DRW’s ability to fulfill its mission. Although DRW
communicates regularly with the Commission, DRW does not believe that the Commission is

taking adequate steps to ensure that voters with disabilities are provided with reasonably

11



Case: 3:20-cv-00459-wmc Document #: 51 Filed: 06/25/20 Page 12 of 12

accessible options to register and cast a ballot during the pandemic. As a result, DRW is forced

to continue engaging in this voter education and assistance work. As an organization, DRW

believes that a judicial mandate is the only way Wisconsin will avoid some of the problems we

~ saw in April, and that without such a mandate, some of our constituents will again be either

wholly disenfranchised or placed in a situation where they—even more so than other voters—

have to choose between exercising their right to vote and protecting their health and safety.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing in true and correct to the best of my knowledge.

DATE:

\QO

Director of Legal and Advocacy Services,
Disability Rights Wisconsin
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