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Introduction

I have been asked to opine on the basic policies, procedures, and practices the Wisconsin
Elections Commission and Wisconsin’s local election officials should have in place to ensure
all voters are able to fully and safely participate in the November 3, 2020 Presidential and
General Election. My opinions focus on voter registration, Election Day in-person voting,
voting in-person absentee and through special voting deputies, absentee voting by mail, and a
voter education program.

This report is based on the information now known to me. | reserve the right to supplement
this report or revise my opinions if new or additional information becomes available or
known to me.

Professional History and Credentials

I have been actively involved in election administration in Wisconsin since April 1, 1979, at
the state, local, and national level.

I served as Wisconsin’s Chief Election Officer for more than 33 years, including an initial
8% months in an acting capacity before my permanent appointment on August 17, 1983 by
the Wisconsin State Elections Board. The Wisconsin State Elections Board was an
independent, bipartisan citizen board responsible for the administration and enforcement of
Wisconsin election and campaign finance law from July 1, 1974, through January 8, 2008. In
my capacity as Wisconsin’s Chief Election Officer, | served at the pleasure of two different
executive branch state agencies run by independent citizen boards.

In January 2007, legislation was enacted creating the Wisconsin Government Accountability
Board (“GAB”). GAB was an independent, nonpartisan citizen board comprised of former
state judges responsible for the administration and enforcement of Wisconsin election,
campaign finance, ethics, and lobby law from January 9, 2008, through June 29, 2016. GAB
combined the former State Elections Board (of which | was Executive Director and Chief
Election Officer) and the former State Ethics Board into a single independent state agency.
After a national search, | was selected as the Director and General Counsel for GAB on
November 5, 2007. As Director and General Counsel, | was the Chief Election Officer for
Wisconsin. | held that position until the dissolution of GAB on June 29, 2016. Effective June
30, 2016, GAB, an independent executive branch agency, was replaced by two separate
legislatively controlled bipartisan commissions, the Wisconsin Elections Commission
(“WEC”) and the Wisconsin Ethics Commission.

During my tenure of more than 33 years as Wisconsin’s Chief Election Officer, and before
that as staff counsel, I routinely observed the voting process at the polls and early voting
locations throughout the state. On many occasions, | escorted international observers and
U.S. Elections Assistance Commission members and staff to Wisconsin’s polls and early
voting locations.

Over the years, | have served on several national task forces, committees, and working
groups focused on developing, implementing, and administering innovations in election law.
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8. Currently, | serve on the Boards of Directors of two non-profit, nonpartisan organizations
focused on improving the administration of elections: Center for Election Innovation and
Research® (Vice-President and Treasurer) and U.S. Vote Foundation? (Director). | also serve
on the Advisory Board for the MIT Election Data Science Lab.?

9. In 2018, | completed service on the Committee on the Future of Voting: Accessible, Reliable,
Verifiable Technology for the National Academies of Sciences, Engineering and Medicine.
That work resulted in the publication and release of a nationally acclaimed consensus report:
Securing the Vote: Protecting American Democracy.*

10. In addition, I have served as an election inspector (also known as a poll worker) and chief
inspector-in-training for the City of Madison, Wisconsin since the beginning of 2018.

11. A copy of my curriculum vitae is attached as Appendix A, which includes all publications
that | have authored in the last 10 years.

12. In the last four years, | have testified as an expert witness in the following two cases: Louis
M. Bouvier, Jr. v. William Clark Porter, 1V, No. 17 CVS 3273 (N.C. Super. Ct) and Fair
Fight Action, Inc., et al. v. Raffensperger, et al., No. 1:18-cv-05391-SCJ (N.D. Ga).

1. Compensation

13. I am being compensated for my work on this case at a $250 hourly rate. My compensation is
in no way contingent or based on the content of my opinions, or the outcome of this or any
other matter.

V. Summary of Opinions

14. My opinions are based on my experience and expertise in election administration at the state,
local, and national level since April 1, 1979.

15. My key opinions are as follows:

1) Wisconsin’s election procedures are unique and pose particular challenges to
administering an election during a pandemic.

L Ctr. for Election Innovation and Research (accessed Jun. 17, 2020), available at https://electioninnovation.org/.

2 U.S. Vote Foundation (accessed Jun. 17, 2020), available at https://www.usvotefoundation.org/.

3 MIT Election Data and Science Lab (accessed Jun. 17, 2020), available at https://electionlab.mit.edu/.

4 National Academies of Sciences, Engineering and Medicine, Securing the Vote: Protecting American Democracy,
THE NATIONAL ACADEMIES PRESS (2018), available at https://doi.org/10.17226/25120.
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2) Appropriate actions were not taken to ensure that Wisconsin voters® could fully and
safely participate in the April 7, 2020 election.®

3) There are a number of feasible and practicable actions that can, and should, be taken
to ensure that Wisconsinites can fully and safely access the ballot for the November
3, 2020 election. Taken individually, but especially together, these actions will
significantly improve the opportunities for Wisconsinites to vote fully and safely in
the upcoming elections. If enacted promptly, there is sufficient time to effectively
implement such actions before the November 3, 2020 election. In particular, the
following steps should be taken.

a) Voter Registration

i) The WisVote voter registration database and the MyVote web application
should be upgraded in anticipation of increased voter registration and absentee
ballot requests.

i) In-person voter registration should be managed in compliance with COVID-
19 social distancing guidelines and appropriate sanitization practices to ensure
a safe voter registration environment.

iii) Municipalities should make available, and publicize, special walk-in
registration hours and special open-air in-person registration opportunities.

b) In-Person Voting

i) Polling locations should be managed in compliance with COVID-19 social
distancing guidelines and appropriate sanitization practices to ensure a safe in-
person voting environment.

i) Municipalities should provide alternative polling places to allow large
numbers of voters to safely access the vote in an accessible manner.

¢) In-Person Absentee Voting
i) In-person absentee voting should be managed in compliance with COVID-19

social distancing guidelines and appropriate sanitization practices to ensure a
safe in-person voting environment.

® Voters are also known as “electors” in Wisconsin; these terms are used interchangeably throughout this report.

® In advance of the election, WEC Commissioners stated that they “no longer believe[d] that we are able to fairly
and properly administer this election without delay or postponement . . . I believe we’re putting people at risk” and
“we’re going to have an election where no one can vote safely — that’s absurd.” See Laurel White, State Election
Officials Spar Over Possible Postponement of April 7 Election, Wis. PusLIC RADIO (Mar. 18, 2020), available at
https://www.wpr.org/state-election-officials-spar-over-possible-postponement-april-7-election.
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d)

f)

i) Municipal clerks should provide, and promote, options for drive-through and
walk-in opportunities for in-person absentee voting, in conjunction with
expanded voting hours to accommodate working voters.

iii) Early voting should be available for at least 30 days prior to the election and
include broader voting hours during weekdays and the weekend.

iv) Accessible voting should be made available to individuals with print
disabilities online and at all in-person absentee voting locations.

v) Municipalities should be granted greater flexibility to designate additional in-
person absentee polling locations after the statutory cut-off date.

Absentee Voting By Mail

i) The WEC should send an absentee ballot request form, with clear instructions
about the various ways to obtain an absentee ballot, to every registered voter
before the November election.

i) State and local election officials should proactively work to ensure voters
seeking to cast their absentee ballot by mail are able to obtain, vote, return,
and track their ballot with ease and confidence their vote will be counted.

iii) The WEC and municipal clerks should be prepared to handle a late surge in
requests for absentee ballots.

iv) Voters who have disabilities, are immunocompromised, have COVID-19, or
are otherwise at high risk from COVID-19 who cannot safely secure an in-
person witness should be permitted to waive this procedure.

v) Absentee ballots postmarked by Election Day or not bearing a postmark but
received within a week of Election Day should be counted for the November
election.

vi) Municipalities should provide drop boxes at which voters can safely return
their absentee ballots on or before Election Day without having to mail their
ballots or go to the polling place.

Processing Of Absentee Ballots

i) Municipalities should be instructed to process absentee ballots, including
inserting them into a tabulating device, before Election Day.

i) The Court should permit municipalities to count absentee ballots at a central
location on Election Day without passing an ordinance.

Residential Care Facilities
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i) The WEC and municipal clerks should work closely with residential care
facilities to ensure that all residents of care facilities have adequate
opportunities to register to vote and request absentee ballots.

g) Voter Education Program

i) A comprehensive statewide voter education program should be developed and
implemented by the WEC well in advance of the November 3, 2020 election.

Opinions

1) Wisconsin’s election procedures are unique and pose particular challenges to
administering an election during a pandemic.

In my four decades of experience, I have developed a robust understanding of Wisconsin’s
voting policies, procedures, and practices. Because these policies, procedures, and practices
are an important context for my opinions, and contribute to the challenges of administering
an election during a pandemic, I have provided an overview of such policies, procedures, and
practices in Appendix B.

Of particular importance, Wisconsin election procedures are the most decentralized in the
nation.” With 1,850 municipal clerks and 72 county clerks responsible for administering
elections,® Wisconsin has more local election officials than any other state.

In addition, the history of administering elections in Wisconsin places the state in a unique
position compared to other states. Wisconsin has had a citizen board responsible for
administering elections since 1974. A citizen board removes the authority for administering
elections from a partisan official. Instead, a group of individuals shares the responsibility for
making the critical and sometimes sensitive decisions on election administration.

Further still, in 1976 Wisconsin became the second state to permit Election Day voter
registration. As a result, Wisconsin is exempt from the National VVoter Registration Act of
1993 and certain provisions of the Help America Vote Act of 2002. Moreover, until 2006,
municipalities with a population of less than 5,000 were not required to have voter
registration.

The COVID-19 pandemic has turned the “normal” conduct of elections in Wisconsin upside
down. This was reflected in the rapidly evolving substantive and procedural changes that
were put into place immediately before and during the April 7, 2020 Spring Election and
Presidential Preference Vote.

" Mayaan Silver, Election Officials in Closely Divided Wisconsin Take Steps to Secure the Vote, WUWM 89.7 (Jan.
27, 2020), available at https://www.wuwm.com/post/election-officials-closely-divided-wisconsin-take-steps-secure-
vote-O#stream/0.

8 Wis. Elections Commission, “Information for Wisconsin Municipal and County Clerks” (accessed Jun. 17, 2020),
available at https://elections.wi.gov/clerks.
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The decentralized administration of Wisconsin elections exacerbates the difficulties of
conducting an election during a pandemic.

For example, local election officials across the state had to rapidly alter their election
preparations as the impact of the pandemic forced them to address the myriad challenges
presented. In addition, local election officials had to deal with a reduced staffing level, with
many staff working from home, as well as a significantly depleted number of poll workers
available to staff early voting locations and Election Day polling places.® Further still,
election officials were forced to scramble to secure sanitization products and personal
protective equipment for staff, poll workers, and voters.

A number of other factors added to the complexity and confusion surrounding the conduct of
the April election. This included a palpable lack of leadership and consensus at the state
legislative and executive branch levels, the abbreviated timeframe to take action, and a series
of last-minute appellate court cases that failed to resolve the uncertainty of the conduct of the
election.

2) Appropriate actions were not taken to ensure that Wisconsin voters could fully
and safely participate in the April 7, 2020 election.

As the April 7, 2020 election approached, the implications of the COVID-19 pandemic
became increasingly clear to Wisconsin’s government leaders, state, and local election
officials, and—most importantly—to Wisconsin voters. The Legislature and the Governor
failed to develop a plan or allocate resources to resolve the escalating confusion surrounding
the conduct of the April 7, 2020 election or to ensure Wisconsin voters could fully and safely
access the ballot.

The WEC, its staff, and local election officials were left on their own to address the daunting
task of crafting procedures to enable a safe and fair election. Despite the efforts of concerned
citizens, voter groups, and political activists seeking to force the issue through litigation,
Wisconsinites were left at the mercy of a hodgepodge of last minute, unclear, and
contradictory directives to guide them in their efforts to exercise their right to vote.

In advance of the election, local, state, and national news reports described the efforts of
election officials to retain poll workers, safely set up and equip polling places, and respond to
an unprecedented number of requests to receive an absentee ballot by mail. In addition, the
media dutifully covered the onslaught of last-minute litigation and resulting court decisions
and reversals. '

® Nick Corasaniti, I'm Scared’: Wisconsin Election Puts Poll Workers at Risk of Virus, THE N.Y. TIMES (Apr. 2,
2020), available at https://www.nytimes.com/2020/04/02/us/politics/wisconsin-election-coronavirus.html.

10 See, e.g., Astead W. Herndon & Jim Rutenberg, Wisconsin Election Fight Heralds a National Battle Over Virus-
Era Voting, THE N.Y. TIMES (Apr. 6 2020), available at
https://www.nytimes.com/2020/04/06/us/politics/wisconsin-primary-voting-coronavirus.html.



https://www.nytimes.com/2020/04/02/us/politics/wisconsin-election-coronavirus.html
https://www.nytimes.com/2020/04/06/us/politics/wisconsin-primary-voting-coronavirus.html?referringSource=articleShare
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27. On April 7, 2020, news stories documented the failure of these efforts in pictures of long
lines of voters in Green Bay, Milwaukee, and Waukesha; many without even face masks and
bunched together at far less than the prescribed six feet of physical distance for waits of two
hours or more.*! In addition, the news reports described voters forced to leave the mandated
shelter at home because their requested absentee ballots had not arrived.'? Other individuals
who voted in reliance on official direction that was subsequently vacated by court decisions
were unable to have their votes counted at all.*® Overall, a palpable sense of confusion about
where and how to vote pervaded the election.

28. There were also clear indications that voters faced intimidating voting conditions. Fear of
contracting COVID-19 disenfranchised voters, while forcing others—particularly Black and
immunocompromised voters and voters who are otherwise at high risk from COVID-19—to
risk their and their families’ safety in order to vote.}* These widespread fears were
acknowledged by the Governor himself, who recognized that people were “scared of going to
the polls.”*®

29. Conversely, voters in other parts of the state navigated a relatively smooth election process.
Before the April 7 election, some municipalities—like Whitefish Bay and Bayside—timely
mailed every registered voter an absentee ballot request form and clear instructions on the
different ways to obtain an absentee ballot, with the predictable result of significantly
boosting voter participation rates through the absentee process.'® And on Election Day, some
voters had little or no wait time at a number of polling places in Wisconsin’s second largest

11 See, e.g., NY Times Staff Report, Wisconsin Primary Recap: Voters Forced to Choose Between Their Health and
Their Civic Duty, THE N.Y. TIMES (Apr. 7, 2020), available at
https://www.nytimes.com/2020/04/07/us/politics/wisconsin-primary-election.html; Elise Viebeck, et al., Long Lines,
Anger and Fear of Infection: Wisconsin Proceeds with Elections Under Court Order, THE WASHINGTON PoST (Apr.
7, 2020), available at https://www.washingtonpost.com/politics/long-lines-form-in-milwaukee-as-wisconsin-
proceeds-with-elections-under-court-order/2020/04/07/93727b34-78c7-11ea-b6ff-597f170df8f8_story.html.

12 Daphne Chen, et al., ‘Voter Suppression at Its Finest’: Wisconsin Citizens Say Missing Ballots, Lines and
Coronavirus Kept Them from Being Counted in Election, PBS FRONTLINE (Apr. 13, 2020), available at
https://www.pbs.org/wgbh/frontline/article/voter-suppression-wisconsin-election-missing-ballots-lines-coronavirus-
covid-19/.

13 See, e.g., NY Times Staff Report, Wisconsin Primary Recap: Voters Forced to Choose Between Their Health and
Their Civic Duty.

14 See Christina A. Cassidy & Gretchen Ehlke, Black Voters Weighed History, Health in Wisconsin Election, AP
NEws (Apr. 8, 2020), available at https://apnews.com/be402510fea98fd7c37067ca05fd8ela (““We had to be willing
to die to get our vote, and the same thing is happening right now,” said Thomas, a 33-year-old director of youth
ministry at a Milwaukee church.”); Miela Fetaw & Hunter Woodall, ‘7 Could Get the Virus If I Vote’: Wisconsin’s
Terrifying Election Day, THE DAILY BEAST (Apr. 7, 2020), available at https://www.thedailybeast.com/people-are-
going-to-die-in-this-election-wisconsin-votes-amid-coronavirus-pandemic-1 (“I’m not gonna lie, I’'m scared,” she
said. “When | was younger | was really excited to turn 18 and vote. My granddad used to always tell me the history
of voting in this country and how Black people couldn’t vote. But today, the excitement | had is gone.”).

15 Scott Bauer & Steve Peoples, Wisconsin Moves Forward with Election Despite Virus Concerns, AP NEws (Apr.
6, 2020), available at https://apnews.com/97db30e6564h9b5eedfc300234ea6630.

16 See, e.g., Craig Gilbert, How Two Communities on Milwaukee’s North Shore Achieved Sky-High Levels of
Absentee Voting Despite Coronavirus, MILWAUKEE JOURNAL SENTINEL (Apr. 10, 2020), available at
https://www.jsonline.com/story/news/politics/elections/2020/04/10/wisconsin-absentee-ballot-forms-sent-
whitefishbay-bayside-voters/5129125002/.
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https://www.pbs.org/wgbh/frontline/article/voter-suppression-wisconsin-election-missing-ballots-lines-coronavirus-covid-19/
https://apnews.com/be402510fea98fd7c37067ca05fd8e1a
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city (Madison) and many smaller municipalities including in rural areas. Even when it came
to the most basic of election procedures—electors knowing where to go to cast a vote—the
WEC anticipated variable experiences across municipalities.'’

Following the April 7 election, the press reported—and the WEC confirmed—numerous
significant failures of the voting process, including that thousands of absentee ballot requests
went unfulfilled, returned absentee ballots lacked a legible postmark or any postmark at all,
and results were not tabulated and disclosed until a week following the election. Many
absentee ballots were rejected because of problems with the postmark or absence thereof, and
others were invalidated after a Supreme Court ruling that such ballots were invalid without
an in-person witness verification. The WEC reported that 14,042 absentee ballots were
rejected for what the WEC termed insufficient certification.®

As Wisconsin approaches the November 3, 2020 Presidential and General Election, there is
still no coherent roadmap for voters and election officials on how the election can be
conducted safely and fairly under the continuing uncertainty of the COVID-19 pandemic.

Sufficient measures to ensure that the significant failures of the April 7 election are not
repeated in November have not yet been implemented.

While WEC staff presented a number of proposals for going forward under the threat of the
COVID-19 virus, they have not fully addressed the needs of voters to safely participate in the
November election. Instead, the WEC has continued to divide along partisan lines, delaying
action on staff recommendations.®®

For example, WEC staff has not presented a detailed plan for conducting a statewide voter
education program that informs voters how to safely register to vote, procure a mail-in
absentee ballot, vote in-person absentee, or cast a ballot at the polling place. Similarly, there
has been no detailed proposal on how and what information will be shared with municipal
clerks on how to ensure in-person voter registration, absentee voting, and Election Day
voting can be conducted safely.

3) There are a number of feasible and practicable actions that can, and should, be
taken to ensure that Wisconsinites can fully and safely access the ballot for the
November 3, 2020 election. Taken individually, but especially together, these
actions will significantly improve the opportunities for Wisconsinites to vote

17 Democratic National Committee, et al. v. Bostelmann, et al., 20-CV-249 PLD, April 1, 2020 H’rng. Tr. at 26:2-19
(“The Court: [H]ow confident are you that voters will know where to go on Election Day or do you expect that’s just
going to vary by local municipality? Ms. Wolfe: I do think there will be some variation between municipalities.”).

18 Wis. Elections Commission, “Exhibit A: Absentee Voting Data 2016-2020” at page 5 (May 18, 2020), available
at https://elections.wi.gov/sites/elections.wi.gov/files/2020-

05/Exhibit%20A%20Absentee%20Voting%20Data%202016-2020.pdf.

19 Emily Files, Wisconsin Elections Commission Split on Mailing Absentee Ballot Applications, WUWM 89.7 (May
21, 2020), available at https://www.wuwm.com/post/wisconsin-elections-commission-split-mailing-absentee-ballot-
applications#stream/0.



https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/Exhibit%20A%20Absentee%20Voting%20Data%202016-2020.pdf
https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/Exhibit%20A%20Absentee%20Voting%20Data%202016-2020.pdf
https://www.wuwm.com/post/wisconsin-elections-commission-split-mailing-absentee-ballot-applications#stream/0
https://www.wuwm.com/post/wisconsin-elections-commission-split-mailing-absentee-ballot-applications#stream/0
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fully and safely in the upcoming election. If enacted promptly, there is sufficient
time to effectively implement such actions before the November 3, 2020 election.

35. The impact of the COVID-19 pandemic on the conduct of elections has been and continues
to be the focus of analysis, planning, and application by election officials, election experts,
civic organizations, and academics across the country. Below, based on my expertise in
Wisconsin election administration, | detail the steps that should be taken in Wisconsin in
advance of the November election.?

36. While we do not know exactly what threat the COVID-19 virus will present in November,
there is public consensus that COVID-19 will continue to pose a threat.?! Public health
experts have warned of a second wave of the pandemic hitting this fall. Experts also caution
about the impact of “opening up” too rapidly.?> Recommendations from the Centers for
Disease Control and Prevention (“CDC”) and the Wisconsin Economic Development
Corporation emphasize the necessity of incorporating social distancing and sanitization
measures into all public and social interactions.?

37. The steps that | detail below are necessary to ensure Wisconsin voters can—safely, fully, and
without intimidation—participate in the November 3, 2020 election. If implemented
promptly these efforts can provide Wisconsinites with the knowledge and confidence that the
coming elections will be safe and trustworthy.

38. Wisconsin election officials must provide safe environments where voters are able to register
to vote in person or at the polls, as well as cast an absentee ballot in person or at the polls on
Election Day. There are costs associated with making in-person voter registration and in-
person voting safe.

39. The COVID-19 safety costs associated with in-person interactions for voter registration,
along with in-person absentee and Election Day voting, are the same costs municipalities will
have to assume going forward to provide other government services such as issuing permits
and licenses, meeting with clients or citizens, and providing access to public information and
records. These costs include employee temperature and wellness checks, along with
providing masks or face coverings; installing cough and sneeze barriers between employees

20 See Ad Hoc Committee for 2020 Election Fairness And Legitimacy, “Fair Elections During a Crisis: Urgent
Recommendations in Law, Media, Politics, and Tech to Advance the Legitimacy of, and the Public’s Confidence in,
the November 2020 U.S. Elections” UC IRVINE L. ScHooL (Apr. 2020), available at
https://law.uci.edu/2020ElectionReport; see also Richard H. Pildes, Accommodating a Massive Surge in Absentee
Voting For the Presidential Election, UNIV. OF CHICAGO L. REv. (May 28, 2020), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3613163.

2L Denise Grady, Fauci Warns That the Coronavirus Pandemic Is Far From Over, THE N.Y. TIMES (Jun. 9, 2020),
available at https://www.nytimes.com/2020/06/09/health/fauci-vaccines-coronavirus.html; see also Expert Report of
Patrick Remington, M.D. (“Remington Report™) at 12.

22 Dr. Patrick Remington’s report details these sources.

23 Ctrs. for Disease Control and Prevention, “Coronavirus (COVID-19),” (accessed Jun. 4, 2020), available at
https://www.cdc.gov/coronavirus/2019-ncov/index.html; Wisconsin Economic Development Corporation, “Relief
and Recovery Resources for Your Business,” (accessed Jun. 4, 2020), available at https://wedc.org/reopen-

quidelines/.
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and members of the public; appropriate social distancing, especially for members of the
public waiting for service; and thorough and continuous sanitization practices.

In-person municipal services may be postponed and conducted virtually, but in-person voter
registration and voting opportunities will have to be available to ensure Wisconsinites’ right
to vote is fully protected.

My recommendations are very practical and feasible procedures that will significantly
improve the opportunities for Wisconsin voters to access the ballot safely. For example, by
spreading out the time, modes, and locations of voting, these recommendations make it more
likely that voters will have a safe experience casting their ballot.?* Key to ensuring these
recommendations are effective is an ongoing multi-channel public information effort to
inform voters about how to register to vote; what to expect at in-person voting before and on
Election Day; and how to obtain, vote, return, and track a mail-in absentee ballot.

a) Voter Registration

As set forth in more detail in Appendix B, to be able to vote in Wisconsin, an individual
needs to be registered. There are a number of ways for an individual to register to vote in
Wisconsin. An individual may register in-person, by mail, or online. The official voter
registration list is referred to as WisVote, which is designed to be the electronic backbone for
administering elections in Wisconsin. MyVote Wisconsin, in turn, is a public-facing website
that draws data from WisVote, which enables members of the public to obtain information
that helps them to participate in Wisconsin elections.?® As explained in more detail below, to
ensure effective and safe voter registration during the COVID-19 pandemic, the conduct of
voter registration should be improved through strengthening the WisVote system and
MyVote application, along with promoting safe and effective options for in-person voter
registration.

i) The WisVote voter registration database and the MyVote web application
should be upgraded in anticipation of increased voter registration and absentee
ballot requests.

The WEC is responsible for the design, compilation, and maintenance of the official voter
registration list to be used in Wisconsin elections. The WEC is also responsible for
supporting its MyVote public voter portal.

MyVote has seen increased traffic in the last few years. It has experienced outages since at
least early 2020, which the WEC acknowledged in a memorandum on February 18, 2020.2

24 Remington Report at 15-17.

%5 MyVote Wisconsin (accessed Jun. 17, 2020), available at https://myvote.wi.gov/en-us/.

% Wis. Elections Commission, “Update for Clerks on MyVote Address Problems” (Feb. 18, 2020), available at
https://elections.wi.gov/node/6688; see, e.g., Daphne Chen, et al., ‘They Should Have Done Something’: Broad

Failures Fueled Wisconsin’s Absentee Ballot Crisis, Investigation Shows, MILWAUKEE JOURNAL SENTINEL (Apr. 21,
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45. Voters have traditionally used the MyVote public-facing web application to look up their
polling place location and review a sample ballot. With the advent of online voter
registration, this became another frequently used facet of the MyVote application. However,
with the push for voters to apply for a mail-in absentee ballot for the April 7, 2020 election,
this feature rapidly became a primary use of the MyVote application.?’

46. In the days and weeks leading up to the April 7 election, both the WisVote voter registration
database and the MyVote web application were pushed beyond their capacity to consistently
and effectively handle the exponentially larger demand for voter registration applications and
absentee ballot requests. WEC staff described the challenges these electronic applications
were subject to in its April 18, 2020 report to the WEC.?® As to WisVote, while claiming that
the system “performed well,” the WEC acknowledged that “it required round the clock
monitoring and auditing to handle this unique and unprecedented user behavior and traffic.
Similarly, with respect to MyVote, the WEC admitted that “there were unique challenges and
obstacles for some voters at the election.”® For example, the WEC acknowledged that a
failure with WisVote and its associated systems resulted in 2,693 requested absentee
ballots never being sent to City of Milwaukee residents.3!

9929

47. The WEC must be prepared for an increased demand on MyVote for the November election
in which traditionally 3 million-plus voters participate—double the number of statewide
voters in April. This will require increased memory capacity for uploaded photo 1D
documents, which are required for online registration. It will also require additional
bandwidth and server capacity to support the increased demand on the application.?

48. This work should be undertaken now, so WEC staff is not forced to react in real-time to the
increased MyVote traffic, especially as the workload increases as the election approaches.
Indeed, WEC staff have also described the need to develop new applications within WisVote
to ensure local election officials can more efficiently manage their office tasks in response to

2020), available at https://www.jsonline.com/story/news/2020/04/21/wisconsin-absentee-ballot-crisis-fueled-
multiple-failures/5156825002/.

27 Wis. Elections Commission, “April 7, 2020 Absentee Voting Report” at pages 10-11 (May 15, 2020), available at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/April%202020%20Absentee%20Voting%20Report.pdf.
28 Wis. Elections Commission, “April 7, 2020 Election Summary Report” (Apr. 18, 2020), available at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-
05/April%207%20Election%20Summary%20and%20Next%20Steps.pdf.

29 Wis. Elections Commission, “April 7, 2020 Election Summary Report” at page 9.

30 Wis. Elections Commission, “April 7, 2020 Election Summary Report” at page 4. The WEC also acknowledged
these difficulties in advance of the election. Specifically, in a February 2020 memorandum, the WEC admitted that
MyVote was experiencing various issues, including, service lag[s],” “outage[s],” and a particular issue related to
“address functionalities.” This same memo admitted that tools such as “What’s on My Ballot” and “Find My Polling
Place” were not returning results for Wisconsinites who rely on the MyVote service. See Wis. Elections
Commission, “Update for Clerks on MyVote Address Problems.”

31 Wis. Elections Commission, “April 7, 2020 Absentee Voting Report” at page 20.

32 In its May 20, 2020 CARES Grant Planning Memorandum, the WEC again did not make specific mention of
adding additional capacity, although it did acknowledge the need for “software development and consultation” and
“system load testing.” Wis. Elections Commission, “CARES Grant Planning” at page 40 (May 20, 2020), available
at https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/May%2020%2C%202020.Final_.pdf.
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the anticipated demand for absentee voting.>® The WEC has also acknowledged the need to
remedy the burdensome aspects of the current system, which requires, for example, that
clerks manually enter data that voters submit through MyVote. WEC staff has also asked the
WEC for approval to spend CARES funds* to pay for the costs associated with some of
these enhancements. This is important because the $7,362,345% in CARES funds provides a
one-time source of funding to assist the WEC in paying for the tools and programs necessary
to ensure voters can fully and safely participate in the remaining 2020 elections.

i) In-person voter registration should be managed in compliance with COVID-
19 social distancing guidelines and appropriate sanitization practices to ensure
a safe voter registration environment.

While online voter registration through MyVote provides a safe and convenient option for
registering to vote for certain individuals, it is not an option for all individuals. For example,
registering online requires individuals to have a Wisconsin driver’s license or ID card issued
by the Department of Transportation (“DOT”). In addition, it requires not only access to the
internet, but also the technological ability and skill to utilize the site, including the scanning
and uploading of documents. Among others, voters with certain disabilities and elderly voters
may experience challenges and/or the inability to use the website. Accordingly, it is vital that
certain improvements to the in-person voting registration process are made to ensure all
voters can register to vote.

In-person registration is generally available until the third Wednesday before the election.
After the third Wednesday before the election, voters may continue to register in person at
the municipal clerk’s office, and may do so up until the close of business the Friday before
the election. VVoters are also able to register in person at the polls on Election Day. In-person
registration requires filling out a paper registration form and presenting acceptable proof of
residence while in close proximity with the registrar.

Traditional in-person registration is conducted through voter registration drives or at the
municipal clerk’s office. Despite the recent relaxing of “stay at home” directives, it is
unlikely that elderly voters, voters with disabilities, voters diagnosed with COVID-19, and
immunocompromised individuals and those who are otherwise at high risk from COVID-19
are going to avail themselves of in-person voter registration drives. It is also unlikely that
they will utilize in-person voter registration in the municipal clerk’s office without
assurances the registration process will be conducted safely.

For these reasons, it is essential that municipalities provide a safe space to facilitate in-person
voter registration for elderly voters, voters with disabilities, voters diagnosed with COVID-
19, and immunocompromised individuals or high-risk individuals. In his report, Dr. Patrick

33 Wis. Elections Commission, “May 20 Commission Meeting Materials” at pages 12, 24-25 (May 20, 2020),
available at https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/May%2020%2C%202020.Final_.pdf.
34 Coronavirus Aid, Relief, and Economic Security Act (CARES Act), PL 116-136.

35 Wis. Elections Commission, “Letter to Mona Harrington, Acting Executive Director U.S. Election Assistance
Commission” (Apr. 20, 2020), available at
https://www.eac.gov/sites/default/files/paymentgrants/cares/W1_CARES Disbursement RequestL etter.pdf.
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Remington opines on a number of steps that should be taken to ensure that the in-person
voting experience is safe and accessible to all voters. These same steps should be taken with
respect to in-person registration.

iii) Municipalities should make available, and publicize, special walk-in
registration hours and special open-air in-person registration opportunities.

It is critical that municipalities create, and publicize, more accessible voter registration
opportunities. While many potential voters may be intimidated or concerned about
contracting COVID-19, and may avoid in-person registration as a result, those fears may be
assuaged if municipalities create—and promote—safe opportunities for voter registration.

(1) Special Walk-In Hours

Adopting a now familiar practice used across the country, municipalities should hold, and
publicize, special walk-in registration hours for voters 65 years of age or older, voters with
disabilities, and immunocompromised voters or voters who are otherwise at high risk from
COVID-19. Businesses that remained open to provide essential services such as grocery
stores and pharmacies have provided detailed information about their hours, special
arrangements for at-risk individuals and safety measures at their locations, on their websites
and through social media.®® As states open up, local governments and businesses are making
a concerted effort to communicate the availability of their services and the safety precautions
in place. Municipalities should do the same for in-person voter registration services.

Voters may register in-person now, so preparations to provide this safe space with special
hours should begin immediately. This requires municipal clerks to plan for and request
sufficient staffing and facilities to meet this demand. This is an additional demand on clerk
resources, so municipalities may have to assign staff from other departments to assist or
permit clerks to hire temporary workers to ensure these services are available. That said, if
municipalities act quickly to implement safe registration alternatives they very likely could
provide these needed services with current staff because they could spread this out between
now and the close of in-person registration on the third Wednesday before the election.

(2) Open Air Registration

Municipal clerks can also encourage staging in-person voter registration opportunities in safe
locations. Open-air locations provide a workable venue for safely conducting in-person voter
registration.

It is likely that many open-air public facilities will be available due to the suspension of
organized summer activities. Facilities such as community recreation fields, ballparks, and
college athletic venues not only have the space for appropriate social distancing but also have
parking and transportation connections to facility locations.

3 Aaron Kassraie, Supermarkets Offer Special Hours for Older Shoppers, AARP (Apr. 22, 2020), available at
https://www.aarp.org/home-family/your-home/info-2020/coronavirus-supermarkets.html.
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Pop-up open-air registration opportunities at safe places where people are already gathering
provide another opportunity to safely register voters. For example, these events could be
staged with proper social distancing at places of worship on Sundays or other days, near
farmers’ markets and drive-in movies, or near other community events.

There would likely be little or no cost associated with the use of such open-air spaces. In
addition, municipalities can coordinate with independent voter registration groups to promote
these new registration opportunities, thereby defraying the cost and leveraging these groups’
networks. In addition, to the extent that independent voter registration groups host these
events, there would be negligible, if any, increased cost or burdens on the clerks; rather, they
would simply have to enter the new voters into WisVote.

(3) Community Outreach and Education

Municipal clerks should reach out to vulnerable communities to promote accessible
opportunities and coordinate with county agencies providing support and assistance to the
elderly and persons with disabilities.

Promoting in-person voter registration also needs to be the subject of a statewide and locally
focused public information campaign so voters are aware of the opportunity to safely register
to vote in person.

b) In-Person Voting

Traditionally most voters in Wisconsin elections cast their ballot at a polling place on
Election Day. See Appendix B at page 3. At the November 2016 election, 72.72% of all
ballots were cast in the polling place. In November 2018, that number was 78.34%. Before
the April 2020 election, votes cast on Election Day for April elections were as much as 89%
of all ballots cast.%’

The April 2020 election appears to have opened a significant number of Wisconsin voters’
eyes to alternative ways of voting. According to a recent Marquette University Law School
poll looking ahead to the November 2020 election, only 39% of Wisconsin registered voters
say they plan to vote in-person on Election Day.*® By contrast, 36% favor having all voting
conducted by mail, and 43% say they will vote absentee by mail, with an additional 11%
indicating that they will vote early in-person.*

No matter how many voters choose to vote absentee by mail in the remaining 2020 elections,
there will be a need to provide in-person Election Day voting opportunities for individuals
who are either unwilling or, more importantly, unable to vote absentee by mail or in person.

37 Wis. Elections Commission, “Exhibit A, Absentee Voting Data 2016-2020” at page 6 (May 18, 2020), available
at https://elections.wi.gov/sites/elections.wi.gov/files/2020-

05/Exhibit%20A%20Absentee%20Voting%20Data%202016-2020.pdf.

38 Charles Franklin, New Marquette Law School Poll Finds Reduced but Majority Support for COVID-19
Restrictions, While Partisan Divisions Increase, MARQUETTE UNIVERSITY LAwW ScHooL (May 12, 2020), available
at https://law.marquette.edu/poll/category/poll-release/.

¥ 1d.
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Voters who are unable to request an absentee ballot through MyVote or secure a witness for
their absentee ballot (to the extent this requirement remains in place) will need to go to the
polls to vote as they did in April 2020. As Wisconsin continues to open up, many voters will
revert to their preferred mode of voting. All these voters are entitled to a safe voting
experience.

The in-person voting experience presents myriad situations where the voter will come into
close contact with poll workers and other voters. This begins with waiting in line to enter and
proceed through the polling place. If a voter registers to vote, they will need to fill out a form
in the presence of a poll worker. When it is their turn to check in to vote, the voter will step
up to a station with at least two poll workers where the voter states their name and address,
presents a photo ID, and signs one of the poll books. The voter receives a numbered voter
slip and gives the slip to another poll worker in exchange for a ballot. The voter takes the
ballot to one of several voting booths to mark the ballot before taking the ballot to the
tabulator or ballot box. Accordingly, if changes are not made before the November election,
voters will not believe they are able to vote safely, leading to voters being unable exercise
their right to vote and/or being forced to risk unsafe and intimidating conditions to exercise
such right.

i) Polling locations should be managed in compliance with COVID-19 social
distancing guidelines and appropriate sanitization practices to ensure a safe in-
person voting environment.

I have reviewed the expert report of Dr. Patrick Remington, and | agree his recommendations
are feasible and practicable for the November election. Implementing these recommendations
will provide voters with greater assurance and confidence that they can safely cast their
ballots in person on Election Day, without fear for their personal safety.

i) Municipalities should provide alternative polling places to allow large
numbers of voters to safely access the vote in an accessible manner.

In April, many polling locations were combined to address poll worker shortages*® and
restrictions on the use of some traditional polling places. Poll worker shortages were
anticipated weeks before the April 7, 2020 election.*! But as late as April 1, 2020, the WEC

40 Although the National Guard was activated to address the shortage in poll workers on April 7, a survey conducted
by the WEC showed that only 2,400 National Guard members were available to address the 7,000 person shortage in
poll workers. See Marisa Wojcik, State Increases Contact Tracing After In-Person Voting, PBS WISCONSIN (Apr.
10, 2020), available at https://pbswisconsin.org/news-item/state-increases-contact-tracing-after-in-person-voting/.

41 Wis. Elections Commission, “COVID-19 Frequently Asked Questions (FAQ’s) and Guidance on Procedural
Changes for Care Facility Absentee Voting and Polling Place Relocation” at pages 2, 4 (Mar. 13, 2020), available at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-03/UPDATED%20-

%20Clerk%20comm%20re%20FAQ%20and%20SVD%20and%20Polling%20Place%20Procs 3 13 20.pdf.
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did not have a plan in place to address that shortage.*? Shortages resulted in the closure of
hundreds of polling places across the state.*?

As it did in April, it is likely that Wisconsin will see a shortage of poll workers and an
increase in last-minute cancellations. As Dr. Remington’s report predicts, the COVID-19
pandemic is likely to remain a threat at the time of the November election. Intimidated by the
potential of contracting the virus, Wisconsinites are likely to take actions to diminish their
risk.*

The majority of poll workers are over the age of 60.*° This is a group that is at a significantly
higher risk from COVID-19 as compared to the rest of the population.*® Accordingly,
Wisconsin is likely to see a shortage of poll workers in the November election.

The WEC has already developed an application in WisVote to enable election officials to
access poll lists for use on Election Day where several voting wards have been co-located. It
is essential that municipalities plan now to ensure that there are adequate in-person polling
places that are safe.

A key component of providing for a safe voting venue during the COVID-19 pandemic is
adequate space for social distancing, including managing the travel path voters follow as they
enter, proceed through, and exit the polling place.*” Accordingly, it is important to plan for
larger polling locations.

Regardless of whether high school, college, or professional athletic events are staged this
summer and fall, utilizing the large athletic facilities and expansive parking lots available in
many Wisconsin communities provides an excellent venue for serving a large number of
voters in a safe and accessible manner. “Arena voting” is an innovative use of a highly
visible community resource.

Public arenas provide sufficient space to locate a large number of voting wards in a single,
accessible location, which enables appropriate social distancing along with accessibility to
the venue. Voters can enter and leave the venue through different portals, minimizing contact
with other voters. The schools and organizations that control these facilities have the unique
opportunity to provide a public service for the voters.

42 Democratic National Committee, et al. v. Bostelmann, et al., 20-CV-249 PLD, Apr. 1, 2020 Hearing, at 81:22-
82:13.

43 Harry Redman, Wisconsin’s Closed Polls, WISCONSIN EXAMINER (Apr. 6, 2020), available at
https://wisconsinexaminer.com/2020/04/06/wisconsins-closed-polls/.

4 Remington Report at 12.

45 Michael Barthel & Galen Stocking, Older People Account for Large Shares of Poll Workers and Voters in U.S.
General Elections, PEw RESEARCH CENTER (Apr. 6, 2020), available at https://www.pewresearch.org/fact-
tank/2020/04/06/older-people-account-for-large-shares-of-poll-workers-and-voters-in-u-s-general-elections/.

46 Remington Report at 12.
471d. at 16-17.
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In larger communities, these facilities include FiServ Forum, the Wisconsin Center, State
Fair Park, and the Marcus Center for the Performing Arts in Milwaukee; the Kohl Center, the
Alliant Energy Center, and Monona Terrace in Madison; the Resch Complex and Lambeau
Field in Green Bay; the Fox Cities Exhibition Center; and the LaCrosse Center, among
others. In smaller to medium-size municipalities, there is an abundance of larger venues that
could be utilized in these unique times.

Municipalities should work with these venues to determine if the owners would make the
space available for voting, either at a low cost or for free, as a service to their communities.

In April, municipalities demonstrated remarkable ingenuity and innovation to try to make
Election Day voting safe. This included drive-through voting locations in some
municipalities as well as the utilization of larger venues.*® With time to plan, municipal
clerks have the opportunity locate and evaluate venues and modes for providing a safe
opportunity for voters to cast their ballots in November.

It is essential to settle on voting sites now, taking into consideration the precautions
necessary to provide safe and accessible polling locations. Information about Election Day
voting locations needs to be widely disseminated throughout each municipality well before
Election Day. This will enable voters to plan for their Election Day experience.

Like essential businesses open under shelter-in-place orders and those businesses that are
now beginning to open up, municipal clerks will need to provide a safe, socially distant in-
person voting environment. WEC staff has proposed using some of its CARES funding for
acquiring sanitization supplies for municipalities. Providing a COVID-19-safe voting
environment will be an ongoing cost for the 2020 elections and beyond.

¢) In-Person Absentee Voting*

In the weeks before the April 7, 2020 election, the WEC and many elected officials
advocated for voters to cast absentee ballots by mail.>® While this is still the best way to vote
safely under the threat and reality of the COVID-19 pandemic, in the past large numbers of
Wisconsin voters have demonstrated a preference for “in-person absentee voting.”

As addressed in Appendix B, in-person absentee voting is what is often referred to in the
media as “early voting.” In fact, in Wisconsin, the majority of absentee ballots are
historically cast in person rather than by mail.! In-person absentee voting is really

48 Laurel White, ‘It’s Madness.’ Wisconsin’s Election Amid Coronavirus Sparks Anger, NPR (Apr. 6, 2020,
available at https://www.npr.org/2020/04/06/827122852/it-s-madness-wisconsin-s-election-amid-coronavirus-
sparks-anger.

49 In-person absentee voting is often referred to as “early voting” colloquially and in the media. In this report the
terms are used interchangeably.

%0 Alana Watson, Wisconsin Election Commission Encouraging Absentee Voting Due to COVID-19, Wis. PuBLIC
RADIO (Mar. 14, 2020), available at https://www.wpr.org/wisconsin-election-commission-encouraging-absentee-
voting-due-covid-19.

1 Wis. Elections Commission, “April 7, 2020 Absentee VVoting Report” at page 6.
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convenience voting, with voting in person being simpler than requesting and completing a
ballot, obtaining a witness, and returning the mail-in absentee ballot.

To vote in-person absentee, voters may cast an absentee ballot in the municipal clerk’s office
before Election Day. The clerk may also establish satellite locations for in-person absentee
voting, including drive-through locations. Because of the importance of the availability of in-
person absentee voting to many voters, it is important that the state make the following
changes to ensure that these voters can safely access the vote.

i) In-person absentee voting should be managed in compliance with COVID-19
social distancing guidelines and appropriate sanitization practices to ensure a
safe in-person voting environment.

For all the reasons that Dr. Patrick Remington explains that there need to be changes for in-
person voting, the same changes need to be made for in-person absentee voting. The
recommendations in the expert report of Dr. Patrick Remington are feasible and practicable
for in-person absentee voting. Implementing these recommendations provides voters with
assurance and confidence that they can safely cast their ballots in person before Election
Day.

In addition, it is essential that the WEC and municipal clerks provide clear guidance on the
availability of in-person absentee voting and the safety measures in place to protect voters
choosing this option. This guidance should include information on the locations for in-person
absentee voting and the times those locations are open.

i) Municipal clerks should provide, and promote, options for drive-through and
walk-in opportunities for in-person absentee voting, in conjunction with
expanded voting hours to accommodate working voters.

In-person absentee voting must serve the full range of voters. There need to be several
different modes for in-person absentee voting. As discussed, larger venues are a key
component of providing a safe voting experience.

In April, some municipalities provided drive-through venues for in-person absentee voting as
well as for voting on Election Day.>? For November, each municipality should provide
options for drive-through in-person absentee voting across the state. For persons with
vehicles, this enables voters to safely access the ballot.

It is also important to take advantage of high-pedestrian-traffic locations to provide voters
without access to vehicles the opportunity to vote absentee in-person. This will also

52 Election Day Blog Recap: Milwaukee Releases Tuesday’s Voter Turnout; Late Lines After Polls Closed,
MILWAUKEE JOURNAL SENTINEL, (Apr. 7, 2020) available at
https://www.jsonline.com/story/news/politics/2020/04/07/wisconsin-april-7-presidential-primary-election-updates-

voting-pandemic-milwaukee-polling-places/2959757001/.
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accommodate voters who need to find time to cast their vote during the workday or as part of
a planned series of tasks that need to be coordinated.

iii) Early voting should be available for at least 30 days prior to the election and
include broader voting hours during weekdays and the weekend.

87. Given the pandemic, early voting opportunities should be available for at least 30 days before
Election Day. An extended early voting window will better provide Wisconsinites with
additional time to cast their ballot, and to reduce the density of crowds at early voting
locations and polling places. As evidenced by the fact that Wisconsin voters could cast their
ballots as soon as the ballots were available prior to 2011, this is entirely feasible.

88. Voters should also be afforded ample opportunity to vote at polling places during the
weekend, as well as during morning and evening hours on weekdays. During the April 7
election, some municipalities did not establish sufficient opportunities for voters who wished
to vote absentee in-person to do so0.>*

89. These recommendations require municipal clerks to plan for and request sufficient staffing
and facilities to meet this demand. One benefit of permitting in-person absentee voting for at
least 30 days before the election is to spread out the large number of voters who may cast an
in-person absentee ballot. This will also spread out staff workload. However, coupled with
the need to provide a safe environment for in-person absentee voting including drive through
and walk-in options, it is clear municipal clerks will need more staff to meet the demand.
This is especially true in larger municipalities where the clerk will be providing multiple in-
person absentee voting locations. But these costs are the same costs that municipalities will
have to assume going forward with respect to other government services, such as issuing
permits and licenses.

iv) Accessible voting should be made available to individuals with print
disabilities online and at all in-person absentee voting locations.

90. The WEC does not currently provide the proper tools to allow voters with disabilities to vote
safely during the COVID-19 pandemic. Instead, Wisconsinites with print disabilities are left
with the impossible choice of either forfeiting their right to vote privately and independently,
or risking their health and safety, and that of their household, by traveling to a polling place
to vote in person. Other states have implemented tools that can help voters with disabilities
access the ballot safely.>® These tools have been tested, approved, and successfully used by
individuals with print disabilities and other disabilities to vote independently and privately in
elections held across the country.

%3 Wis. Stat. (2011-2012) § 6.86 (1)(b), amended by 2011 Wisconsin Act 23, § 57.

%4 See Early Voting Begins in Green Bay, FOX 11 News (Mar. 19, 2020), available at
https://fox11online.com/news/local/early-voting-begins-in-green-bay (“Voting is available from 10 a.m.-2 p.m.
March 23, 24, 25, 26, 27, 30, 31, and April 1, 2 and 3.”).

% See, e.g., Kevin Kinnally, State Adopts New Policy on Accessible Ballots, MARYLAND Assoc. oF COUNTIES (Jul.
1, 2019) available at https://conduitstreet.mdcounties.org/2019/07/01/state-adopts-new-policy-on-accessible-
ballots/.
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For example, individuals with print disabilities can vote using online ballot marking systems.
Wisconsin law already provides for electronic ballots, which are used when military and
overseas voters need to receive their ballots. This is an option that should be extended to
voters with print disabilities. These voters could utilize screen reader and marking
technologies to assure privacy in marking their ballots. They could then print and mail their
marked ballot, using an approved absentee ballot envelope, and send the voted ballot to the
appropriate clerk.

Alternatively, the WEC could obtain and convert ballots into accessible PDF documents in
every jurisdiction where a voter with print disabilities requests an absentee ballot. This
solution has already been evaluated by other district courts, and was only rejected due to the
limitations of time.5®

Additionally, accessible voting machines should be made available at all in-person absentee
voting locations. To accomplish this, municipalities need to use locations that can
accommodate their accessible voting equipment. In some municipalities without a ballot-
marking device, this will require the development of protocols and working with voting-
equipment vendors to ensure the direct-recording electronic (“DRE”) touch screen voting
equipment is available for use before Election Day and absentee votes are included in the
results reported after the polls close.

Voters with disabilities should have the opportunity to cast their in-person absentee ballot
privately and independently, as they would at a polling place on Election Day. This expands
the opportunity for voters with disabilities to safely and fully participate in the election
because they are not restricted to voting on Election Day. With the availability of in-person
absentee voting, voters with disabilities can plan their voting experience to take advantage of
transportation options and times that work for them and their caregivers.

v) Municipalities should be granted greater flexibility to designate additional in-
person absentee polling locations after the statutory cut-off date.

Wisconsin law requires municipalities to designate locations for in-person absentee voting by
June 11, 2020. This rule effectively restricts municipalities from being able to adapt to
changing conditions. As Dr. Remington notes, both the pandemic and Wisconsin’s response
to it are likely to evolve throughout the summer and into the fall.

Rather than be confined to those pre-determined locations for in-person absentee voting,
municipalities should be allowed to designate additional polling locations throughout the
coming months. Doing so will reduce the density of voters at these locations.

%6 Drenth v. Boockvar, 2020 WL 2745729, at *6 (M.D. Pa. May 27, 2020) (noting that the proposed remedy was
“the most adequate of the three remedies identified by the parties,” but “may not be completed in time despite best
efforts.”).
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97. If municipalities are given greater freedom to adapt to changing conditions, this will facilitate
a greater number of in-person polling locations operating smoothly, efficiently, and safely for
the November election.

d) Absentee Voting By Malil

98. Voting by mail is a reliable means of casting a ballot; while skeptics and critics may
reference the possibility of fraudulent votes, | am aware of no well-designed study or
analysis demonstrating the validity of those concerns. To the contrary, the reliability of mail-
in voting has been established by national election experts and persuasive literature
examining the topic.>” Indeed, in the weeks before the April 7, 2020 election the WEC and
many elected state officials advocated for voters to cast absentee ballots by mail.>®

99. The April 7, 2020 election produced an unprecedented surge in absentee voting. More than
three-quarters of the ballots cast were absentee and more than 60% were delivered by mail.
According to a report from WEC staff, more mail-in absentee ballots and more total absentee
votes were cast in the April 7, 2020 election than in any previous Wisconsin election.>®
Historically absentee voting is higher in the November general election than in the April
spring election.®°

100.  An analysis by Professor Richard Pildes and Dr. Charles Stewart showed that 1.1 million
of the 1.5 million people who voted in Wisconsin’s spring election did so by absentee
votes.5! As discussed supra, a recent Marquette University Law School poll looking ahead to
the November 2020 election show that 36% of voters favor having all voting conducted by
mail.%2 43% of the respondents say they will vote absentee by mail, 11% say they will vote
early in-person, and 39% say they plan to vote in-person on Election Day.®®

i) The WEC should send an absentee ballot request form, with clear instructions
about the various ways to obtain an absentee ballot, to every registered voter
before the November election.

57 Elaine Kamarck & Christine Stenglein, Low Rates of Fraud in Vote-by-Mail States Show the Benefits Outweigh
the Risks, THE BROOKINGS INSTITUTE (Jun. 2, 2020), available at
https://www.brookings.edu/blog/fixgov/2020/06/02/low-rates-of-fraud-in-vote-by-mail-states-show-the-benefits-
outweigh-the-risks/; see also Amber Phillips, Examining the Arguments Against Voting by Mail: Does it Really Lead
to Fraud or Benefit Only Democrats?, THE WASHINGTON PosT (May 20, 2020), available at
https://www.washingtonpost.com/politics/2020/05/20/what-are-arguments-against-voting-by-mail/.

%8 Alana Watson, Wisconsin Election Commission Encouraging Absentee Voting Due to COVID-19.

% Wis. Elections Commission, “April 7, 2020 Absentee Voting Report” at page 3.

60 See Wis. Elections Commission, “Exhibit A, Absentee Voting Data 2016-2020.”

61 Richard H. Pildes & Charles Stewart 111, The Wisconsin Primary Had Extraordinarily High Voter Turnout, THE
WASHINGTON PosT (Apr. 15, 2020), available at https://www.washingtonpost.com/politics/2020/04/15/wisconsin-
primary-had-extraordinarily-high-voter-turnout/; see also Wis. Elections Commission, “Exhibit A, Absentee Voting
Data 2016-2020 at page 4.

62 Charles Franklin, New Marquette Law School Poll Finds Reduced but Majority Support for COVID-19
Restrictions, While Partisan Divisions Increase.

83 1d.
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101. Currently, absentee ballots are sent only to those voters that request them. Given the
importance of absentee voting for the upcoming November election, the WEC should send an
absentee ballot request form, along with clear instructions about different ways to obtain an
absentee ballot, to every registered voter.

102. Inrecognition of the importance of absentee ballots as a means of voting safely, WEC
staff submitted a proposal to the Commission to send an absentee ballot request to certain
registered voters.%* According to news reports, the WEC initially failed to come to a
consensus on how to proceed with the proposal at its May 20, 2020 meeting.®® Disagreements
focused on sending requests to voters with a request on file, voters with acceptable proof of
identification on file, voters in municipalities where the governing body has already
committed to sending absentee ballot requests, and a list of registered voters identified by the
Electronic Registration Information Center (“ERIC”) as having moved since they last voted.

103. The WEC ultimately decided to send an absentee ballot application for the November 3,
2020 election to approximately 2.7 million of Wisconsin’s 3.397 million registered voters.5®
The decision, however, does not include registered voters with an absentee ballot application
currently on file. It also does not include the approximately 129,000 voters whose
registration status is the subject of litigation.

i) State and local election officials should proactively work to ensure voters
seeking to cast their absentee ballot by mail are able to obtain, vote, return,
and track their ballot with ease and confidence their vote will be counted.

(1) Processing of Requests

104. Municipal clerks are required to mail an absentee ballot to a voter within one business
day of receiving the request.®” But there must be a clear directive to that effect. Because of
the unprecedented volume of requests for the April 7, 2020 election, clerks were often unable
to meet this requirement.

8 Wis. Elections Commission, “CARES Grant Planning” at page 33, available at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/May%2020%2C%202020.Final_.pdf.

% patrick Marley, Wisconsin Election Officials Show Support for Sending Voters Absentee Ballot Forms, but Split
on Who Should Get Them, MILWAUKEE JOURNAL SENTINEL (May 20, 2020), available at
https://www.jsonline.com/story/news/politics/2020/05/20/wisconsin-election-officials-split-who-should-get-
absentee-ballot-forms/5231758002/.

% Shawn Johnson. Wisconsin Elections Commission Votes To Send Absentee Ballot Applications To 2.7M Voters:
Move Passes Bipartisan Panel On Unanimous Vote, Commission Still Needs To Decide On Wording, WISCONSIN
PusLIC RADIO (May 27, 2020), available at https://www.wpr.org/wisconsin-elections-commission-votes-send-
absentee-ballot-applications-2-7m-voters; see also Mitchell Schmidt, Elections Commission Gives Final Approval to
Sending Absentee Ballot Applications to 2.7 Million Wisconsinites, Wis. STATE JOURNAL (Jun. 18, 2020), available
at https://madison.com/news/local/govt-and-politics/elections-commission-gives-final-approval-to-sending-
absentee-ballot-applications-to-2-7-million-wisconsinites/article_ef20b423-1ebf-5f64-aecd-0c38cd758558.html.

87 Wis. Elections Commission, “April 7, 2020 Absentee Voting Report” at page 8.
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Clerks were also unable to enter required ballot tracking information into WisVote within
the 48-hour statutory requirement. This created problems for voters receiving their absentee
ballot and monitoring the status of their ballot amidst the chaos of the April 7, 2020 election.

Municipal clerks must prepare for an even greater volume of mail-in absentee ballot
requests for the November 3, 2020 election. Clerks need to arrange for and secure the
personnel necessary to timely review absentee ballot applications and the accompanying
proof of identification, immediately follow up on any discrepancies, mail the ballot within
one business day of receipt of the application, and promptly enter the required information
about the date of application, date of mailing, and date of receipt into WisVote.

WEC staff have identified new WisVote applications that can be developed to assist
municipal clerks with these time sensitive processes.®® The WEC needs to authorize the staff
to develop, test, and implement these processes immediately. WEC staff also needs to
monitor the status of absentee ballot applications and mailings in WisVote and MyVote.
They need to immediately intervene when they observe that any municipal clerk cannot keep
up with the volume of absentee ballot requests.

(2) Rejections

In the April elections, there were no clear, statewide directives about how municipal
clerks must permit a voter to obtain an absentee ballot in the event their first request was
rejected or simply not processed in a timely fashion. Also, there were no clear, statewide
directives about how municipal clerks must reach out to voters whose returned absentee
ballot would be rejected. This failure resulted in thousands of Wisconsinites being deprived
of their ability to vote absentee.®

When clerks review an absentee-ballot application they need to determine the application
is timely, the voter is registered in the municipality and not disqualified to vote, and the proof
of identification is sufficient. If the clerk determines the application is insufficient, the clerk
should inform the voter so the application may be completed properly. The municipal clerk
should be reviewing the certificate on a returned absentee ballot to make sure it is signed,
witnessed, sealed, and there is no evidence of tampering. If the clerk determines the absentee
certificate is insufficient, the clerk may return the absentee ballot to the voter if the clerk
believes there is sufficient time before the election.

8 Wis. Elections Commission, “April 7, 2020 Election Summary Report” at page 9.
8 Wis. Elections Commission, “Absentee Ballot Report - April 7, 2020 Spring Election and Presidential Preference
Primary” (Apr. 7, 2020), available at https://elections.wi.gov/node/6825; see also Charles Stewart 111, Important

Less

ons from the Wisconsin Primary, MISCHIEFS OF FACTION (Apr. 17, 2020), available at

https://www.mischiefsoffaction.com/post/important-lessons-from-the-wisconsin-primary; Molly Beck, As Election

Day

Arrives, Voters Hoping to Avoid Coronavirus Say They Are Still Waiting for Absentee Ballots, MILWAUKEE

JOURNAL SENTINEL (Apr. 7, 2020), available at
https://www.jsonline.com/story/news/politics/elections/2020/04/07/state-officials-counting-absentee-voting-reduce-

risk-tuesday-election-but-problems-getting-ballots-m/2953676001/; Nick Corasaniti & Stephanie Saul, Inside

Wisconsin’s Election Mess: Thousands of Missing or Nullified Ballots. THE N.Y. TIMES (Apr. 9, 2020), available at
https://www.nytimes.com/2020/04/09/us/politics/wisconsin-election-absentee-coronavirus.html.
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110. With an expected increase in mail-in absentee ballots, it is likely there will be more errors
by voters unfamiliar with the process. There must be directives implemented to require clerks
to provide prompt, effective notice to a voter if their ballot request or returned absentee ballot
is defective, and clear, uniform procedures to cure any defect in a ballot request or replace an
undelivered or rejected absentee ballot.

111. Inorder to preserve mail-in absentee voters’ opportunity to have their ballot counted, the
municipal clerk should immediately contact voters whose applications or returned absentee
ballots are deficient and need to be cured. The MyVote tracking feature should include fields
indicating that additional information is required and whether/when it has been provided.
This requires municipal clerks to plan for, request, and train sufficient staff to carry out this
critical follow-up contact.

112. In order for municipal clerks to effectively follow up on deficient applications and
returned absentee ballots, a voter needs to provide contact information such as a telephone
number and email address. VVoters are often reluctant to provide this information for a
number of reasons. The Court should provide that any personal contact information provided
by an applicant for an absentee ballot be treated as confidential similar to provisions in Wis.
Stat. § 6.36(1)(b)1.a. Absentee ballot application information, including in MyVote and on
the WEC and municipal clerk websites, should reflect the importance of providing the
contact information along with the confidentiality of the information.

(3) Coordination with the Post Office

113.  Weeks before the April election, the WEC acknowledged that the U.S. Postal Service
(“USPS”) could experience significant delays due to the spread of the COVID-19 virus and
the developments related to it.”

114. WEC staff and all municipal clerks should establish a working relationship with the
USPS Political and Election Mail Coordinators assigned to Wisconsin.”* They should also
establish a working relationship with local post offices that serve their community, including
branch offices in larger communities.

115. The USPS has a well-developed election-mail program that provides a number of tools
and procedures including intelligent bar coding, an election mail logo, and the use of “green”
election mail tags to identify, expedite, and track election mail. The WEC should require
municipal clerks to document their contacts with USPS throughout the course of the election
to ensure accountability with this critical relationship.

"0 Wis. Elections Commission, “Update Regarding COVID-19 Election Planning” (Mar. 18, 2020), available at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-03/Com_.%20memo%20re%20COVID-

19%20E lection%20Planning%203.18.20.pdf.

" The USPS website lists Craig Swenson as the Lead for Wisconsin and NW Illinois in the Great Lakes Region and
Eric Ziegler as the Area District Lead for Minnesota and Wisconsin (West) in the Western Region. See “Election
Mail Coordinators List,” U.S. POSTAL SERVICE (accessed Jun. 18, 2020), available at
https://about.usps.com/election-mail/political-election-mail-coordinators.pdf.
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116. Clerks should be directed to coordinate with the U.S. Postal Service to ensure that it is
prepared for the anticipated volume of outgoing and incoming mail, and to establish
procedures for processing mail in order to avoid lost ballots, and to provide voters with
timely notice if their ballot is delayed or lost so that they can take steps to obtain a new
absentee ballot in time to cast it.

(4) Intelligent Bar Codes

117. When over one million absentee ballots have been mailed, voters and election officials
want to know where they are. Under the current system for tracking mail-in absentee ballots
there are only three data points: the date of the application, the date the ballot is placed in the
mail, and the date the municipal clerk reports receiving the completed ballot. This leaves
large chunks of time where no one knows where the ballot is. The answer usually is “the
ballot is in the mail.”

118. News coverage reports voters’ stories of requesting ballots that never arrived, arrived too
late, or were never received by the municipal clerk.”? In its May 15, 2020 report to the WEC,
staff describe two incidents where the USPS failed to timely deliver large numbers of
ballots.”™

119. Voters cannot continue to lose their right to vote somewhere in the black box of the
postal system. In order to reduce the possibility that any voter loses their right to vote in the
mail, the WEC should require municipal clerks to use WisVote mailing labels that
incorporate intelligent bar codes so that every ballot can be tracked throughout the mail
process.”* According to the USPS, it has a program to work with election officials to set up
the use of intelligent bar codes.”

120. In order to make this work for the November election, the WEC needs to work with
USPS to identify the tasks that municipal clerks have to complete to implement the use of
intelligent bar codes for absentee ballot mailings. The WEC will have to provide clear
directions to municipal clerks.

121.  The WEC will also have to complete the modifications in WisVote to harvest the data
and make it available in reports for voters and election officials, with such reports describing
where in the mail stream an absentee ballot is. This not only provides voters and election

2 Daphne Chen, et al., ‘They Should Have Done Something - Broad Failures Fueled Wisconsin’s Absentee Ballot
Crisis, Investigation Shows; see also Nelson Decl. {1 7-10.

8 Wis. Elections Commission, “April 7, 2020 Absentee Voting Report” at page 12.

4 Memoranda from the WEC state that staff “hopes to incorporate intelligent mail barcodes into the absentee
process and incorporate that information into the MyVote system” and suggests that doing so is a “potential
direction,” but offers no concrete commitment or contingency plan. See, e.g., Wis. Elections Commission, “April 7,
2020 Absentee Voting Report” at page 22; Wis. Elections Commission, “April 7, 2020 Election Summary Report”
at page 13.

5 “Your 2020 Official Election Mail™ Kit 600,” U.S. POSTAL SERVICE (accessed Jun. 18, 2020), available at
https://about.usps.com/kits/kit600.pdf.
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officials with close to real time information on the location of an absentee ballot, but also
identifies bottlenecks or misdirected mail in the USPS system.

122. Inits analysis of the April 7, 2020 election, WEC staff initially proposed using CARES
Act grant funds to incorporate intelligent bar codes in the absentee voting process and the
MyVote public voter portal.” This was reiterated in materials prepared for the April 18, 2020
WEC meeting.”” In its recommendations for use of the 2020 HAVA CARES Act grant, WEC
staff discussed the use of intelligent bar codes as part of ballot tracking and vote by mail
improvements to WisVote and Vote.’®

123. WEC staff continue to modify their approach to the implementation of intelligent bar
codes in the absentee voting process. Funding for this initiative is lumped together with other
costs presented to the WEC at its May 27, 2020 meeting.’”® The WEC approved the staff
recommendation to incorporate intelligent bar codes into the existing absentee ballot
design.® The WEC action still leaves voters at risk of losing their absentee ballot in the mail,
however, and does not require municipal clerks to use the absentee ballot mailing label with
intelligent bar codes.

(5) Surge Preparation

124. Past elections have also shown that absentee ballot requests peak immediately before the
request deadline.

iii) The WEC and municipal clerks should be prepared to handle a late surge in
requests for absentee ballots.

125.  Municipal clerks should plan for and request sufficient staffing and facilities to meet this
anticipated late demand. The November election will draw twice as many voters as the April
election did. There have to be enough trained staff to provide in-person absentee voting
services in a number of different locations, to review the returned mail-in absentee ballots,
and to follow up with voters if there are problems with the returned ballots.

126. The WEC should ensure that WisVote has sufficient memory, bandwidth, and server
capacity to handle a late surge in absentee ballot requests and resulting increased traffic on
the MyVote website. The increased demand on the MyVote application for absentee ballot
requests forced WEC staff to add memory and server capacity.8! The demand in November
will be much higher because twice as many voters will be participating. If MyVote is not

6 Wis. Elections Commission, “April 7, 2020 Election Summary Report” at page 13.

7d.

8 Wis. Elections Commission, “Summary and Recommendations for 2020 HAVA CARES Act Grant” at page 2
(Apr. 18, 2020), available at https://elections.wi.gov/sites/elections.wi.gov/files/2020-04/CARES%20ACT .pdf.
8 Wis. Elections Commission, “Materials Prepared for May 27, 2020 WEC Meeting,” at page 2 (May 27, 2020),
available at https://elections.wi.gov/sites/elections.wi.gov/files/2020-05/0Open%20Meeting%205-27-
2020.final_.final_.pdf.

8 Wis. Eye, “Coverage of May 27, 2020 WEC Meeting” at 1:37:30 - 1:37:47, available at
https://wiseye.org/2020/05/27/wisconsin-elections-commission-special-teleconference-meeting-5/.

81 Wis. Elections Commission, “April 7, 2020 Election Summary Report” at pages 9, 13.
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available for voters, or WisVote is not working for clerks, voters will lose their opportunity
to vote.

iv) Voters who have disabilities, are immunocompromised, have COVID-19, or
are otherwise at high risk from COVID-19 who cannot safely secure an in-
person witness should be permitted to waive this procedure.

127.  News articles and reports to WEC staff indicate that a significant number of absentee
voters were unable to comply with the requirement that an adult U.S. citizen witness the
voter mark their ballot and sign the absentee ballot certificate because they were confined
alone due to the COVID-19 pandemic.®? These individuals were deprived of the right to vote
in the April 7, 2020 election.

128.  Voters with disabilities, immunocompromised voters, and voters with COVID-19 will
find it particularly challenging to obtain a witness for their mail-in absentee ballot. Many of
these voters will continue to be confined alone to their home because of the presence of the
COVID-19 virus.

129. | have reviewed the expert report of Dr. Patrick Remington on the issue of witness
certification for absentee ballots, and | agree with his conclusions with respect to the impact
of requiring a witness for certain absentee voters and the impracticality of the WEC’s
proposed approach.®

130. Inorder to protect their right to vote, voters confined alone should have the opportunity
to waive this requirement. There are a number of steps that can be ordered by the Court to
enable a confined voter to claim the waiver and election officials can verify its legitimacy.

131. Inlitigation related to the April 7, 2020 election, the district court ordered that a voter
could claim the waiver by including a signed statement in the absentee ballot carrier envelope
asserting they were unable to obtain a witness because they were confined alone. That
provision was struck down on appeal.® This last-minute appellate court ruling caused a large
number of ballots that had already been cast to not be counted in the April 7, 2020 election.

132.  Another approach would be to require the voter to assert the claim as part of the
application process. The voter would be instructed to provide a notation in the witness
signature box on the certificate envelope that the voter was unable to obtain a witness and list
an item of personally identifiable information in the witness signature box such as a month

8 NY Times Staff Report, Wisconsin Primary Recap: Voters Forced to Choose Between Their Health and Their
Civic Duty; Amy Gardner, et al., Unexpected Outcome in Wisconsin: Tens of Thousands of Ballots that Arrived
After Election Day Were Counted, Thanks to Court Decisions, THE WASHINGTON PosT (May 3, 2020)
https://www.washingtonpost.com/politics/unexpected-outcome-in-wisconsin-tens-of-thousands-of-ballots-that-
arrived-after-voting-day-were-counted-thanks-to-court-decisions/2020/05/03/20c036f0-8a59-11ea-9dfd-
990f9dcc71fc_story.html.

8 Remington Report at 13-14.

84 Democratic Nat’l Comm. v. Bostelmann, 2020 WL 1638374 (W.D. Wis. Apr. 2, 2020); Democratic Nat’l Comm.
v. Bostelmann, Nos. 20-1538, 1539, 1545, 1546, Order (7th Cir. April 3, 2020).
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and year of birth or driver’s license number. This information would be recorded and verified
by the municipal clerk and redacted from the envelope. The absentee ballot would be marked
in the same manner as absentee ballots processed at a central absentee ballot tabulation
location. If a challenge is raised to the eligibility of the voter to claim the waiver, it can be
resolved by the municipal or county board of canvassers.

133.  Though the WEC proposed some alternate solutions, or work-around options, to the
witness requirement, these are insufficient to meet the needs of Wisconsin voters.® Plaintiff
Swenson was aware of these options, and yet was unable to take advantage of them due to
her fear of contracting COVID-19.% As a result, she was disenfranchised in the April
election. Other similarly situated Wisconsinites will be similarly disenfranchised this
November unless voters confined alone or without an eligible witness have the opportunity to
waive the witness requirement.

v) Absentee ballots postmarked by Election Day or not bearing a postmark but
received within a week of Election Day should be counted for the November
election.

134. USPS mail delivery failings contributed to a large number of ballots that could not be
counted in the April 7, 2020 election. The WEC and municipal clerks documented a wide-
ranged inconsistency in the quality of USPS postmarks, including the failure to apply a
postmark to returned absentee ballots.

135. The WEC failed to develop guidance on the treatment of absentee ballots received after
Election Day with no postmark or illegible postmarks. Municipal Boards of Canvassers were
left on their own to determine how to address the issue, resulting in inconsistent application
across municipalities.®’

136. Itis reasonable to set a standard that an absentee ballot without a postmark or an illegible
postmark received within a week of the election can be presumed to have been mailed on or

8 Wis. Elections Commission, “Absentee Witness Signature Requirement Guidance COVID-19” (Mar. 29, 2020),
available at https://elections.wi.gov/index.php/node/6790 (“Where direct interaction is being avoided due to
COVID-19, we have suggested the following options: A family member, friend or neighbor may watch the voter
mark their ballot through a window, open door or other physical barrier. Other options for witnesses in these
situations include, mail delivery persons, grocery or food delivery persons, and medical professionals. Spouses or
roommates can always witness each other’s ballots. This process can be done via video chat like Skype or Facetime
with the ballot left outside of the door or in a mailbox for the witness to sign and provide their address after the
fact. The ballot could even be mailed to the witness (who observed by video chat) after it is marked and sealed in the
envelope so they can sign it. Voters may also be able to drive to a meet up spot to observe/witness through their
vehicle windows.”).

8 Compl. 1 99; Declaration of Jill Swenson, 11 8-15.

87 The WEC discussed this issue for over an hour at its April 10, 2020 meeting and failed to reach a consensus on
guidance for local election officials. See Wis. Eye, “Coverage of April 10, 2020 WEC Meeting” at 00:44:45 -
2:29:39, available at https://wiseye.org/2020/04/10/wisconsin-elections-commission-special-teleconference-only-

meeting/.
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before Election Day. The USPS standard for 1% class mail delivery is 5-7 days from the time
the letter enters the mail stream.®

137.  The deadline for requesting an absentee ballot by mail is the Thursday before the
election. Under the USPS mail delivery standards, it is highly improbable that a ballot mailed
to a voter on the Friday before the election will be received, voted, mailed, and received by
8:00 pm on Election Day. As the WEC administrator repeatedly admitted, it may not even
reach the voter by Election Day.®° A voter should not be deprived of their right to have their
ballot counted because USPS cannot move the mail fast enough.

vi) Municipalities should provide drop boxes at which voters can safely return
their absentee ballots on or before Election Day without having to mail their
ballots or go to the polling place.

138.  Secure ballot drop boxes are an integral part of the election process in vote-by-mail
jurisdictions. They provide a safe and convenient means for voters to ensure their ballot has
been delivered to the elections office in time to be counted. In light of the documented USPS
delivery failures and the delay in getting ballots to voters at the April 7, 2020 election, secure
drop boxes provide a reliable alternative for voters to safely and confidently return their
absentee ballots.

139. Municipalities will need to acquire and install the requisite boxes. The U.S. Elections
Assistance Commission has developed a comprehensive information memo on the
implementation of ballot drop boxes.*® The memo provides information on how to determine
the number and location of ballot drop boxes; equipment and supplies needed; along with
staffing and security requirements.

140.  Absentee voters need to be given clear information on the description and location of
ballot drop boxes. This information could be easily included on the MyVote website and
included in communications about voting locations. Planning for the implementation of
ballot drop boxes needs to begin now.

e) Processing Of Absentee Ballots

i) Municipalities should be instructed to process absentee ballots, including
inserting them into a tabulating device, before Election Day.

141. If the volume of absentee ballots cast for the November 3, 2020 election matches or
exceeds the percentage from the April 7, 2020 election, poll workers will be overwhelmed on

8 If intelligent bar codes are implemented for returned absentee ballot labels, municipal boards of canvassers will be
able to discern when the returned absentee ballot was received by USPS.

8 Democratic National Committee, et al. v. Bostelmann, et al., 20-CV-249 PLD, Apr. 1, 2020 H’ring Tr., at 18:21 -
19:24, 39:11 - 40:17.

% U.S. Elections Assistance Commission, “Ballot Drop Box” (accessed Jun. 18, 2020) available at
https://www.eac.gov/sites/default/files/electionofficials/vbm/Ballot_Drop Box.pdf.
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Election Day and, equally importantly, many absentee voters will not be provided any
opportunity to cure a defect in their ballot.

142.  Mail-in absentee ballots are more likely to have defects than absentee ballots cast in-
person at the municipal clerk’s office.?! The Court should instruct municipalities to process
mailed absentee ballots after receipt in the municipal clerk’s office. Upon receipt, staff in the
municipal clerk’s office should be reviewing the absentee certificate to make sure it is
signed, witnessed, sealed, and there is no evidence of tampering. These steps in processing an
absentee ballot are detailed and time consuming and, if not taken in advance, do not provide
the absentee voter any opportunity to cure any defects. If these steps, however, are taken in
advance, absentee voters will have a chance to cure any defects before Election Day.

143.  Current law requires absentee ballots to be delivered to the polling place to be counted on
Election Day. The large volume of absentee ballots processed at the polling place will
inevitably lead to mistakes that could result in disparate treatment across the state and may
disenfranchise some absentee voters.

144.  Staff in the clerk’s office should be permitted to publicly process the ballots by
announcing the voter’s name, opening the envelope, and placing the ballot with other
absentee ballots which will be inserted in the tabulator at the time of processing—rather than
on Election Day.

145.  Allowing municipalities the discretion to process absentee ballots as they are received
would help ease some of the burden on clerks, particularly those in medium-to-large size
municipalities on Election Day. This will reduce time that poll workers have to spend on
processing absentee ballots on Election Day, and reduce errors.

146.  Doing this before Election Day will enable staff who have not been working the polls all
day to carry out these critical processes. This will reduce the workload for poll workers,
ensure uniform treatment within the municipality, and enable results to be made available
earlier on Election Day.

i) The Court should permit municipalities to count absentee ballots at a central
location on Election Day without passing an ordinance.

147.  During the April 7 election, municipalities had to process an unprecedented level of
absentee ballots at polling places. Projections for the November election suggest that the
number of Wisconsinites voting absentee is likely to increase, with an estimated 1.8 million
voters requesting absentee ballots.%?> As WEC staff note, there are particular challenges in

%1 See, e.g., Wis. Elections Commission, “May 20 Commission Meeting Materials” at page 20; see also Richard H.
Pildes, Accommodating a Massive Surge in Absentee Voting For the Presidential Election, at page 3; Charles
Stewart 111, Important Lessons from the Wisconsin Primary.

92 Scott Bauer, Wisconsin Agrees to Broad Mailing of Absentee Applications, STAR TRIBUNE (May 27, 2020)
available at https://www.startribune.com/wisconsin-panel-to-vote-on-mailing-absentee-ballot-forms/570799182/;
see also Charles Stewart 111, Important Lessons from the Wisconsin Primary (“A surprisingly good primary does not
guarantee a surprisingly good general election.”).
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November presidential elections, which “see a greater proportion of inexperienced voters”
and voters that are “more likely to have difficulty navigating the absentee voting process.”®

148.  For these reasons, as noted above, municipalities should be permitted to process absentee
ballots before Election Day. Should that not be permitted, municipalities should be permitted
to count absentee ballots at a central location on Election Day without passing an ordinance.
While this would not be as effective as allowing the ballots to be processed in advance of
Election Day, this would be an improvement of the status quo.

149. The City of Milwaukee and a small number of other municipalities have chosen to
establish a municipal board of absentee ballot canvassers to process and count all absentee
ballots at a central location on Election Day. This reduces the workload of poll workers,
particularly where there is expected to be an exponentially large amount of absentee ballots
to process on Election Day.

150. By permitting municipalities to adopt this practice without passing an ordinance,
municipalities will have more flexibility to utilize this option if it determines that the volume
of absentee ballots merits processing and tabulating the ballots at central location.

151. Municipalities who adopt this practice by ordinance are required to consult with the WEC
to ensure they utilize best practices to efficiently and accurately process and count absentee
ballots. The WEC should be prepared to develop and share standard procedures to utilize at
central absentee count location.

f) Residential Care Facilities

i) The WEC and municipal clerks should work closely with residential care
facilities to ensure that all residents of care facilities have adequate
opportunities to register to vote and request absentee ballots.

152.  As reported in the press, voters residing in residential care facilities are among the most
vulnerable to the COVID-19 virus. For the April 7 election, the WEC directed municipalities
to mail absentee ballots to voters residing in residential care facilities who had requested an
absentee ballot rather than following the statutory procedure of using special voting deputies
provided in Wis. Stat. § 6.875. While a step in the right direction, and recognition by the
WEC that residents in residential care facilities require special attention, this change did not
go far enough and had some unintended negative consequences.

153.  One consequence of this last minute change is that unregistered residents and residents
who had not requested an absentee ballot would not benefit from the presence of special
voting deputies at the facility to apply to register to vote and request an absentee ballot.

9 Wis. Elections Commission, “April 7, 2020 Absentee Voting Report” at page 13.
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154.  This is a very vulnerable community of voters.** Residents may move into a residential
care facility after the deadline for in-person registration. The presence of special voting
deputies provides these voters with the opportunity to register to vote and request an absentee
ballot at the same time.

155.  To the extent that the Court does not require the state to mail absentee ballots to all
registered voters, in order to ensure that eligible voters residing in residential care facilities
have the opportunity to safely and fully participate in the November elections, municipal
clerks need to proactively reach out to the facilities in their municipality and enable residents
to register to vote and request an absentee ballot.

156. The WEC should take the lead by working with the Wisconsin Assisted Living
Association and the Wisconsin Health Care Association.

g) Voter Education Program

i) A comprehensive statewide voter education program should be developed and
implemented by the WEC well in advance of the November 3, 2020 election.

157.  One of the fundamental failings of the conduct of the April 7, 2020 election was the lack
of a clear, consistent message to Wisconsin voters informing them of how they could fully
and safely participate in the elections in the throes of the COVID-19 pandemic.

158.  Wisconsin currently has a window of opportunity to prepare for a safe and fair election in
November. A comprehensive statewide voter education program is essential to meeting this
objective. The recommendations contained in this report are premised on ensuring Wisconsin
voters are informed of the opportunities and means available to them to fully and safely
participate in the coming elections.

159. The WEC has the authority to conduct a voter education program to inform electors about
voting procedures, voting rights, and voting technology. In light of the confusion surrounding
the April 7, 2020 election, it is incumbent on the WEC to proactively reach out to Wisconsin
voters with a clear and consistent message informing voters of how to safely vote in
November. The public information campaign should be statewide and conveyed across
multiple media channels.

160. The voter education program should not be just a radio, television, print, social media,
and online presence. It should also be rolled out in coordination with community groups and
political parties, presidential, and congressional campaigns. This will broaden the reach of
the public information campaign and ensure other political actors are conveying a consistent
message on how to facilitate safe voting by Wisconsin electors.

161. The campaign should include information on voter registration, Election Day voting, in-
person absentee voting, and mail-in absentee voting. Voters should be told how they will be

% Ctrs. for Disease Control and Prevention, “COVID-19 Guidance for Older Adults” (last updated Jun. 17, 2020),
available at https://www.cdc.gov/aging/covid19-quidance.html.
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protected when they register and vote and what they can expect at each stage of the voting
process. They should be given information on how they can resolve any problems that may
arise.

162. The public information campaign should emphasize the importance of applying for and
returning an absentee ballot well before the deadline. The campaign should explain that
ballots mailed in the week before the election may not reach the clerk in time to be counted
and encourage the use of drop boxes.

163. To be effective, the public information campaign must be designed to reach all voters—
including those with disabilities, without ready access to the internet, or those who are unable
effectively to navigate the MyVote Wisconsin website.

164. Inshort, the voter education campaign and the implementation of these recommendations
will empower Wisconsin voters to safely exercise their right to vote and instill confidence
that election officials are committed to helping voters, not hindering them, in the exercise of
their right to vote.

VI. Conclusion

165.  The time to properly prepare for conducting a safe, inclusive, and non-intimidating
election in November in Wisconsin is now. The ad hoc approach followed for the April 7,
2020 election left voters confused and at risk of losing their right to vote. In many cases
voters were unable to participate in the 2020 spring elections. Election officials were
scrambling to develop safe procedures and stay abreast of the rapidly changing guidance
coming from state officials and the courts.

166. The procedures for conducting the November election in Wisconsin need to be clear so
voters can be prepared to cast their vote fully and safely. The Court has the opportunity to
shape that experience so voters’ right to vote are not lost in the mail or through fear of the
unknown. The WEC needs to begin a continuing statewide voter education program to ensure
voters are aware of the steps that have been taken to ensure they can fully and safely
participate in the November 3, 2020 Presidential and General Election.

I declare under 28 U.S.C. § 1746 and penalty of perjury that the foregoing is true and correct.

A niin . e,

Kevin J. Kennedy
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