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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

JILL SWENSON, MELODY MCCURTIS,
MARIA NELSON, BLACK LEADERS
ORGANIZING FOR COMMUNITIES,
and DISABILITY RIGHTS WISCONSIN,
Plaintiffs, Case No. 3:20-cv-459-wmc

V.

MARGE BOSTELMANN, JULIE M.
GLANCEY, ANN S. JACOBS, DEAN
KNUDSON, ROBERT F. SPINDELL, JR.,
and MARK L. THOMSEN, in their official
capacities as Wisconsin Elections
Commissioners,

Defendants,

REPUBLICAN NATIONAL COMMITTEE
and REPUBLICAN PARTY OF WISCONSIN,
[Proposed) Intervenor-Defendants.

REPLY IN SUPPORT OF MOTION TO INTERVENE BY THE REPUBLICAN
NATIONAL COMMITTEE AND REPUBLICAN PARTY OF WISCONSIN

The Republican Party has moved to intervene as a defendant in at least eight cases involving
COVID-19 and state election laws. The Democratic Party has moved to intervene in several more.
Some of those cases were filed by a political party, but some were not. Some of those cases granted
intervention as of right, some granted permissive intervention, and some granted both. But as far as
Movants are aware, 7o court denied intervention altogether. That is unsurprising. As the Democratic

(113

Party recently explained, “‘political parties usually have good cause to intervene in disputes over
election rules.” Issa v. Newsom, Doc. 23 at 2, No. 2:20-cv-1044 (E.D. Cal. June 8, 2020) (approvingly
quoting an RNC brief). This Court agreed when it let Movants intervene in DNC, Lewis, and Gear—
three cases that are “related” to this one (and that should be consolidated with this one). Because
Plaintiffs cannot explain why this Court should be the first to exclude a major political party from an

election dispute concerning COVID-19, this Court should grant Movants’ motion to intervene as

defendants.
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ARGUMENT
I. The Court should let Movants permissively intervene.

The easiest way to resolve this motion is to grant Movants permissive intervention, as this
Court did in DNC, Lewis, and Gear. Plaintiffs do not contest any of the requirements in the text of
Rule 24(b). They agree that Movants filed a “timely motion” and have raised “a common question”
with the main action, and Plaintiffs make no independent argument about “undule] delay or
prejudice.” Fed. R. Civ. P. 24(b)(1), (3). Nor could they. Movants filed their motion before anything
of substance happened in this case, and Movants agreed to “adhere to the deadlines” that govern
Defendants. Luce v. Town of Campbell, 2014 WL 6632341, at *1 (W.D. Wis. Nov. 21, 2014) (Conley, J.).
While Plaintiffs stress the need for a quick decision in this case, they admit that DNC was on a far
tighter schedule. See Opp. 8. Yet this Court allowed Movants to permissively intervene anyway. See
Democratic Nat'l Comm. v. Bostelmann, 2020 WL 1505640, at *5 (W.D. Wis. Mar. 28, 2020). Plaintiffs do
not explain how Movants’ participation in DNC, Lewis, or Gear caused any delay or prejudice—
something Plaintiffs would know, since one of them was a party in those consolidated cases. And as
in DNC, Movants will coordinate with the other Movants to avoid duplicative filings and overlapping
arguments.

Instead of addressing the requirements that actually appear in the text of Rule 24(b), Plaintiffs
address something that does not: inadequate representation. To be clear, Movants’ interests are #o?
adequately represented by the WEC defendants (who refuse to litigate the merits) or the Legislature
(who isn’t even a party yet). See infra 11.B. But even if Movants were adequately represented, that is no
basis to deny permissive intervention.

As Plaintiffs’ own authorities explain, “permissive intervention ... does not require the
[movant] to demonstrate that its interests are inadequately represented under any standard.” Planned
Parenthood of Wis., Inc. v. Kanl, 942 F.3d 793, 801 n.4 (7th Cir. 2019); accord id. at 803 (similar); Ohio

Democratic Party v. Blackwell, 2005 WL 8162665, at *2 (S.D. Ohio Aug. 26, 2005) (“[TThe Court may
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permit a party to intervene ... even when the intervenor’s interests are completely and adequately
represented by an existing party.”). The word “‘interest’ does not appear in Rule 24(b),” let alone a
requirement that the movant’s interest be inadequately represented. Solid Waste Agency of N. Cook Cty.
v. U.S. Ay Corps of Eng’rs, 101 F.3d 503, 509 (7th Cir. 1996). As this Court explained in DNC, Rule
24(b) requires consideration of undue delay and prejudice “but otherwise does not cabin the district
court’s discretion.” 2020 WL 1505640, at *5 (quoting Planned Parenthood, 942 F.3d at 803). That is why
this Court granted permissive intervention even after finding that Movants were adequately
represented by the WEC defendants (who had not yet hired private counsel or stopped defending the
laws). Id.; see also, e.g., ABS Glob., Inc. v. Inguran, I.I.C, 2015 WL 1486647, at *4-5 (W.D. Wis. Mar. 31,
2015) (Conley, J.) (finding adequate representation but granting permissive intervention); Planned
Parenthood, 942 F.3d at 803 (explaining, in a case where the representation was adequate, that the district
court could have granted permissive intervention).'

While a court might deny permissive intervention to a movant who is adequately represented
and brings nothing to the table, that is obviously not true of Movants. The state and national
Republican parties “are not marginally affected individuals; they are substantial organizations with
experienced attorneys who might well bring perspective that others miss or choose not to provide.”

Nielsen v. DeSantis, Doc. 101, No. 4:20-cv-236-RH (N.D. Fla. May 28, 2020). Indeed, it is hard to

imagine a litigant with ore at stake in a case, like this one, that seeks to change the rules of the next

' On page 7 of their brief, Plaintiffs quote a case for the proposition that “adequate
representation by the government” means that “the case for permissive intervention disappears.” Ozne
Wis. Inst., Inc. v. Nichol, 310 F.R.D. 394, 399 (W.D. Wis. 2015) (quoting Menominee Indian Tribe of Wis. v.
Thompson, 164 F.R.D. 672, 678 (W.D. Wis. 1996)). But the case where that language originated “did
not cite any authority for its conclusion,” which “does not comport with the Seventh Circuit's
approach to permissive intervention.” Students & Parents for Privacy v. U.S. Dep’t of Educ., 2016 WL
3269001, at *3 (N.D. Il June 15, 2016). More importantly, the argument that adequate representation
defeats permissive intervention was recently, repeatedly, and squarely rejected by the Seventh Circuit
in Planned Parenthood. See 942 F.3d at 801 n.4, 803.



Case: 3:20-cv-00459-wmc Document #: 36 Filed: 06/19/20 Page 4 of 9

election: Movants’ candidates will run in that election, Movants’ members will vote in that election,
and Movants’ time and resources will be spent on that election. Because they are deeply “interested
parties,” it is “worthwhile to receive [Movants’] input ... to reach the correct determination” in this
case. Priorities USA v. Nessel, 2020 WL 2615504, at *4 (E.D. Mich. May 22, 2020).

While Plaintiffs find it unthinkable that the Republican Party “should be allowed to intervene
in every case” challenging the election rules, Opp. 9, Plaintiffs do not cite a single case where a court
denied the Republican Party intervention. To the contrary, Movants are not aware of any court that
has denied the Republican Party intervention in a COVID-19/election case. See, eg., Nielsen, supra
(granting permissive intervention to the RNC, NRCC, and Republican Party of Florida); Priorities USA,
2020 WL 2615504, at *5 (granting permissive intervention to the RNC and Republican Party of
Michigan); Thomas v. Andino, 2020 WL 2306615, at *4 (D.S.C. May 8, 2020) (granting permissive
intervention to the South Carolina Republican Party); League of Women 1 oters of Va. v. 1Va. State Bd. of
Elections, Doc. 57, No. 6:20-cv-24-NKM (W.D. Va. Apr. 29, 2020) (granting intervention to the
Republican Party of Virginia).

Presaging these decisions, this Court permitted Movants to intervene in DNC. Plaintiffs claim
that DNC was different because it involved the Democratic Party, which is the exact “mirror-image”
of Movants. DNC, 2020 WL 1505640, at *5 (quoting Builders Ass’n of Greater Chz. v. Chicago, 170 F.R.D.
435, 441 (N.D. I1l. 1996)). But the “mirror-image” language comes from Builders Association, which did
not define the concept so narrowly. The movant’s interest there was “the mirror-image of the
[plaintiff’s],” according to the court, because “[t|he [plaintiff] claim[ed] that its members are being
injured by the [challenged law]|, and [movants] claim[ed] that their members will be injured by its
invalidation.” 170 F.R.D. at 440-41.

So too here. Movants support Wisconsin’s election-integrity measures and do not want its laws

upended before the next election; Plaintiffs challenge Wisconsin’s election-integrity measures and
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want its laws fundamentally altered before the next election. In fact, Plaintiffs boast that they seek
wholly broader relief than the Democratic Party. Opp. 10. Thus, regardless which party is Movants’
“mirror image,” Movants must intervene here to ensure their intervention in DNC is not for naught.
See ABS Glob., 2015 WL 1486647, at *5 (Conley, J.) (granting permissive intervention to avoid the
“inefficien|cies]” and “potential for inconsistent results” of similar claims being litigated “in two
separate lawsuits”).”

This dynamic explains why the Court allowed Movants to intervene in Lewis and Gear, despite
the absence of the Democratic Party in those cases. Plaintiffs dismiss this Court’s grant of intervention
as a “slender reed” because it was entered without the benefit of adversarial “briefing.” Opp. 10-11.
But Plaintiffs moved for intervention in Lewis and Gear “for the reasons given in [their] memorandum
and reply in [DNC].” Doc. 27 at 2, Gear v. Knudson, No. 3:20-cv-284-wmc (W.D. Wis. Mar. 29, 2020).
Plaintiffs do not dispute that this Court had to make an independent determination that Movants
qualified for intervention in Lewis and Gear. See Mot. 3-4 (citing Hall v. Hall, 138 S. Ct. 1118, 1127-28
(2018)). Even if the Court’s determination is not “law of the case” in this “entirely separate action,”
Opp. 11, the Court’s decision is correct and persuasive. And this case should not remain an “entirely
separate action” anyway. As in the other related cases, this Court should exercise its discretion to sua
sponte consolidate this case with DNC. See Doc. 58, Gear v. Knudson, No. 3:20-cv-284-wmc (W.D. Wis.

Mar. 31, 2020). Consolidation, it seems, would resolve Plaintiffs’ objection to permissive intervention.

* Although the lawsuits raise virtually identical claims, Plaintiffs say their lawsuit is meant to
help “al/ Wisconsin citizens,” while the DINC lawsuit is meant to help only Democrats. Opp. 10. But
the Democratic Party would not accept that characterization. See Doc. 52, No. 3:20-cv-249-wmc (W.D.
Wis. Mar. 26, 2020) (arguing that their case is not “a Red or Blue issue”). And Movants believe these
kind of lawsuits disserve all Wisconsin voters. Plaintiffs cannot unilaterally declare what’s best for all
Wisconsinites and then cite that declaration as a basis to keep out all intervenors who disagree.
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See Doc. 27 at 2, Gear, supra. As Plaintiffs admit, after all, ““Rule 24(b) is just about economy in
litigation.” Opp. 7.

II. Movants are also entitled to intervention as of right.

The Court “must permit” intervention as of right if Movants show (1) timeliness, (2) interest,
(3) impairment, and (4) inadequate representation. Fed. R. Civ. P. 24(a); Sec. Ins. Co. of Hartford v.
Schipporeit, Inc., 69 F.3d 1377, 1380 (7th Cir. 1995). Plaintiffs challenge only the “second [and] fourth
requirements.” Opp. 2. But their arguments are unpersuasive.

A. Movants have interests in this action.

Movants claim that the Republican Party—one of the two major parties, representing millions
of voters and supporting candidates in almost every race—does not have a meaningful interest in the
rules governing elections. That claim is remarkable, which is why Plaintiffs can’t find a single case
suggesting it. Movants have identified several interests threatened by Plaintiffs’ attempt to change the
election rules at the eleventh hour: protecting the rights of their voters, promoting the electoral
prospects of their candidates, and preventing their own resources from being diverted. See Mot. 5-8.
Plaintiffs do not explain why any of these interests are insufficient. These interests prove more than
mere Article III standing; they “are routinely found to constitute significant protectable interests” that
allow political parties to intervene in disputes over the election rules. Issa v. Newsonz, 2020 WL 3074351,

at*3 (E.D. Cal. June 10, 2020); see, e.g., 7d. at *4 (granting intervention to the DCCC and the Democratic

? Plaintiffs do not like that Movants are willing to exercise their right to immediately appeal a
denial of their motion to intervene. See Mot. 4. Plaintiffs call this a “threat” to use “dilatory litigation
tactics” to “slow down” this case and hold it “hostage.” Opp. 11. But this point was made by the
Northern District of Florida as a basis to grant permissive intervention to Republican organizations.
See Jacobson v. Detzner, 2018 WL 10509488, at *1 (N.D. Fla. July 1, 2018). The court noted that, because
a wrongful denial of intervention actually zncreases delay, courts should err on the side of letting key
stakeholders intervene in a “time-sensitivie] ... election-related dispute.” Id That point is
uncontroversial and correct.
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Party of California); Paber v. Cegavske, 2020 WL 2042365, at *2 (D. Nev. Apr. 28, 2020) (granting
intervention to four Democratic Party entities); Mot. 6-7 (collecting other cases).

Instead of disputing that Movants have legitimate interests in this case, Plaintiffs argue that
Movants’ interests are not “unique.” Opp. 6. That’s not true. Plaintiffs do not even try to explain how
the existing parties have an interest in electing Republican candidates, or in conserving the Republican
Party’s resources. And while Plaintiffs brazenly claim to represent the interests of “a// Wisconsin
citizens, regardless of political affiliation,” Opp. 10, not all Wisconsin citizens agree that it is in their
interests to have federal courts suspending election-integrity measures and altering election rules in
the run-up to November. Movants represent many such citizens.

Regardless, Rule 24(a)(2) “does not mandate that intervenors have interests unique from the
other parties in the suit.” Citizens United v. Gessler, 2014 WL 4549001, at *2 n.1 (D. Colo. Sept. 15,
2014). The Seventh Circuit recently clarified that, when the caselaw mentions the need to show a
“unique” interest, it is using ““unique’ as a shorthand for the proposition that an intervenor’s interest
‘must be based on a right that belongs to the proposed intervenor rather than to an existing party in
the suit.” Planned Parenthood, 942 F.3d at 798. In other words, “‘unique’ means an interest that is
independent of an existing party’s, not different from an existing party’s.” Id. at 806 (Sykes, J., concurring).
Movants plainly have independent interests that belong to them alone. See Mot. 5-8.

B. The existing parties do not adequately represent Movants’ interests.

Plaintiffs next contend that both Defendants and the Wisconsin Legislature adequately
represent Movants’ interests. But Plaintiffs do not discuss, or even cite, the Seventh Circuit’s decision
in DNC. That decision illustrates why they’re wrong.

Plaintiffs’ insistence that the WEC defendants adequately represent Movants’ interests, see
Opp. 3, is bizarre. While the WEC defendants filed an answer asking this Court to dismiss the

complaint, the answer claims there’s no “actual controversy” between Plaintiffs and the WEC
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defendants because “defendants are unable to amend state elections laws and are bound to judicial
orders regarding elections.” Doc. 21 at 17. In other words, the WEC defendants are taking the same
position they took in DNC and Edwards: they will raise procedural defenses but will not defend the
challenged laws on the merits or appeal any unfavorable ruling. See Mot. 8-9. This stance constitutes
inadequate representation under any standard. It must, or else the Seventh Circuit would have denied
the Wisconsin Legislature’s request for intervention as of right in DINC. See Planned Parenthood, 942
F.3d at 801.

The Wisconsin Legislature does not adequately represent Movants’ interests either. Most
obviously, Rule 24(a)(2) asks whether the “existing parties” adequately represent the movant’s interests,
Fed. R. Civ. P. 24(a)(2) (emphasis added), yet the Wisconsin Legislature is not a party to this case. Of
course, the Legislature’s pending motion to intervene will likely be granted. But this Court could grant
Movant’s motion first, since Movants do not adequately represent the Legislature. See Democratic Nat'/
Comm. v. Bostelmann, Doc. 4-1 at 25, No. 20-1539 (7th Cir. April 3, 2020) (granting the Legislature
intervention as of right despite Movants’ presence in the case).

What Plaintiffs are asking this Court to do, then, is to consider the Legislature’s motion first
(even though Movants’ motion was filed eatlier), let the Legislature intervene, and then use the
Legislature’s intervention as a basis to exclude Movants. Such a procedural gimmick would be unfair,
unnecessary, and unwise; it would arbitrarily exclude important litigants who have key interests and
unique perspectives in this case. The Court should instead rule on the motions in the order they were
filed, or at least rule on them simultaneously. See, e.g., Priorities US A, 2020 WL 2615504. Even if the
Legislature intervenes first, it will likely consent to Movants’ intervention, as it did in Edwards (where
the Legislature is already a defendant). See Doc. 19, Edwards v. 170s, No. 3:20-cv-00340-wmc (June 8,
2020). That consent fatally undermines the notion that the Legislature adequately represents Movants’

interests, see Mot. 10—a point Plaintiffs never address.
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Finally, this Court should “reject [Plaintiffs’] claim that amicus curiae status is sufficient for

[Movants] to protect their interests.”” United States v. City of L.A., 288 F.3d 391, 400 (9th Cir. 2002).
This argument is circular: every would-be intervenor could be an amicus, but the question is whether
the movant “satisfies the requirements of [Rule| 24(a).” Mayo v. Jarvis, 2015 WL 13700484 (D.D.C.
Jan. 21, 2015). Because Movants do, “the Court zust permit [them]| to intervene.” Id. (emphasis added);
accord Nuesse v. Camp, 385 F.2d 694, 704 (D.C. Cir. 1967) (explaining that a movant who satisfies Rule
24 “is entitled to participate as a party and not merely as a friend of court”). “[R]elegat[ion] to the
status of amicus curiae,” moreover, “is not an adequate substitute for participation as a party.” Nuesse,
385 F.2d at 704 & n.10. Amici cannot file motions, take appeals, participate in the evidentiary hearing,
or raise defenses that the government does not. See zd.; City of L.A., 288 ¥F.3d at 400; Kane Cty. v. United
States, 928 F.3d 877, 896 (10th Cir. 2019). Because Movants satisfy every requirement for intervention

as of right, they should be defendants in this case—not amici.

CONCLUSION

The Court should grant Movants’ motion and let them intervene as defendants.

Dated: June 19, 2020 Respectfully submitted,
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