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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

JILL SWENSON, MELODY MCCURTIS,
MARIA NELSON, BLACK LEADERS
ORGANIZING FOR COMMUNITIES, and
DISABILITY RIGHTS WISCONSIN,
20-CV-459-wmc
Plaintiffs,

V.

MARGE BOSTELMANN, JULIE M. GLANCEY,
ANN S. JACOBS, DEAN KNUDSON, ROBERT
F. SPINDELL, JR., and MARK L. THOMSEN,
Commissioners of the Wisconsin Elections
Commission;

MEAGAN WOLFE, Administrator of the
Wisconsin Elections Commission,

Defendants.

PLAINTIFFS’ OPPOSITION TO THE REPUBLICAN
NATIONAL COMMITTEE AND REPUBLICAN PARTY
OF WISCONSIN’S MOTION TO INTERVENE AS DEFENDANTS

Plaintiffs brought this case to ensure fair elections that provide all eligible Wisconsin
voters with the opportunity to safely participate. The Republican National Committee and the
Republican Party of Wisconsin (hereinafter, “the RNC Intervenors”) seek to intervene in this
case for no other reason than that they are a political party concerned with winning elections. But
this case 1s about access to the ballot for all Wisconsinites, not about partisan politics. The
original Defendants and likely intervening defendant the Wisconsin Legislature can together

adequately defend against Plaintiffs’ claims that the state’s administration of elections during the
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COVID-19 pandemic violates federal law. Moreover, the RNC Intervenors fail to establish an
independent interest sufficient to justify intervention. It is neither legally justifiable nor
practically wise to allow the RNC Intervenors into the case. Their presence would merely add
difficulty, delay, and dispute as the Court and existing parties endeavor to resolve the issues in
this case with ample time before Election Day. The Court should deny the Motion to Intervene as
Defendants, ECF No. 18 (“the Motion”).

ARGUMENT

I. The RNC Intervenors are not entitled to intervene as of right.

This Court applies a four-part test for intervention of right. The RNC Intervenors must
show a “(1) timely application; (2) an interest relating to the subject matter of the action; (3)
potential impairment, as a practical matter, of that interest by the disposition of the action; and
(4) lack of adequate representation of the interest by the existing parties to the action.” Planned
Parenthood of Wis., Inc. v. Kaul, 942 F.3d 793, 797 (7th Cir. 2019). A failure by the RNC
Intervenors to meet their burden to establish any one of the prongs “requires that the court deny
the motion.” Id.; see also Keith v. Daley, 764 F.2d 1265, 1268 (7th Cir. 1985). Here, the RNC
Intervenors cannot establish the second or fourth requirements.

1. The RNC Intervenors cannot demonstrate inadequacy of
representation.

The fourth prong is dispositive here. This case will soon involve the defense of a state
law by two separate governmental bodies purporting to defend the validity of Wisconsin law.
The RNC Intervenors concede, as they must, that this Court should presume that the RNC
Intervenors’ interests will be adequately represented “unless there is a showing of gross

negligence or bad faith.” Planned Parenthood, 942 F.3d at 799; see Mem. of Law in Supp. of
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Mot. to Intervene as Defs. (“Mem.”) at 8, ECF No. 19.' The application of this standard is
particularly sound here, where this “case[] involv[es] intervention by private parties seeking to
enter the litigation on the side of a governmental party.” Planned Parenthood, 942 F.3d at 810
(Sykes, J. concurring) (emphasis added). The RNC Intervenors cannot make the required
showing.

In particular, the RNC Intervenors argue that the Elections Commission will fail to
sufficiently defend Wisconsin election law. Mem. at 8-9. This argument has already proved
meritless: mere hours after the RNC Intervenors filed a brief predicting that the Elections
Commission would be “unwilling to defend all of the challenged laws,” id. at 9, the Elections
Commission filed an answer requesting that “the court deny the relief requested by the plaintiffs,
and dismiss the complaint on the merits and with prejudice.” Answer at 18, ECF No. 21.

But even assuming that the RNC Intervenors were right about the Elections Commission
(which they were not), they have no argument whatsoever that the Republican-controlled
Wisconsin Legislature—which has filed an unopposed motion to intervene—will somehow fail
to sufficiently defend the validity of Wisconsin election law. Nor could they credibly make such
an argument. The Republican-controlled Wisconsin Legislature, represented by the former

Wisconsin solicitor general, has been an active and vigorous proponent of its view of

' The RNC Intervenors rely on out-of-circuit case law to contend that the adequacy of
representation under Rule 24 is always liberally construed, Mem. at 2 (citing e.g., South Dakota
ex rel. Barnett v. U.S. Dept. of Interior, 317 F.3d 783, 785 (8th Cir. 2003)), despite the fact that
this Court specifically chided the RNC Intervenors for that error in their motion to intervene in
the Democratic National Committee case. Democratic Nat’l Comm. v. Bostelmann. No. 20-CV-
249-WMC, 2020 WL 1505640, at *3 n.2 (W.D. Wis. Mar. 28, 2020), modified on
reconsideration, 2020 WL 1638374 (W.D. Wis. Apr. 2, 2020) (“In their initial brief, the
RNC/RWP fail to even recognize the three standards applied in the Seventh Circuit . . .. ”).
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Wisconsin’s laws.? At best, the RNC Intervenors might be able to show that they would adopt
different turns of phrase or a slightly different litigation strategy than the Legislature. But that is
not enough to establish even the default standard of “concrete, substantive conflict or an actual
divergence of interests”—Iet alone the bad faith or gross negligence necessary to sustain
intervention as of right here, where intervenors are private parties seeking to intervene on the
side of governmental defendants. Planned Parenthood, 942 F.3d at 810—11 (Sykes, J.,
concurring) (agreeing that inadequacy argument based “largely on political and policy
differences . . ., as well as disagreements about litigation strategy in this and other cases” is “not
enough to rebut the presumption of adequate representation.”). See United States v. S. Bend

Cmty. Sch. Corp., 692 F.2d 623, 627 (7th Cir. 1982) (“[T]hat a proposed intervenor might be less

2 The Wisconsin Legislature has defended or intervened to defend Wisconsin law in at least
fourteen state and federal litigations, including this one, in the last twenty months alone. See
Order Granting Wis. Legislature’s Unopposed Mot. to Intervene & Dismissing the Case, Taylor
v. Milwaukee Elections Comm., No. 20-CV-545-PP (E.D. Wis. May 12, 2020), ECF No. 28
(intervention granted); Pet. for Original Action, Wisconsin Legislature v. Palm, No. 2020-AP-
765 (Wis. Sup. Ct. Apr. 21, 2020) (Legislature initiated original action in Wisconsin Supreme
Court); Complaint, Edwards v. Vos, No. 20-CV-340 (W.D. Wis. Apr. 13, 2020), ECF No. 1
(legislative leaders named as defendants and actively defended); Pet. for Original Action,
Wisconsin Legislature v. Evers, No. 2020-AP-608 (Wis. Sup. Ct. Apr. 6, 2020) (Legislature
initiated original action in Wisconsin Supreme Court); Democratic Nat’l Comm. v. Republican
Nat’l Comm., No. 20-1538 (7th Cir. Apr. 3, 2020), ECF No. 30 (intervention granted)
(consolidated with Gear v. Knudson and Lewis v. Knudson, cases in which the Legislature also
sought to intervene); Wis. Legislature’s Mot. to Intervene, City of Green Bay v. Bostelmann, No.
20-cv-479 (E.D. Wis. Mar. 27, 2020), ECF No. 41 (intervention requested but not ruled upon
before dismissal); Wis. Legislature’s Mot. to Intervene, League of Women Voters of Wis. v.
Knudson, No. 19-CV-1029-JDP (W.D. Wis. Jan. 6, 2020), ECF No. 35 (intervention requested
but not ruled upon before dismissal); Op. & Order, Planned Parenthood of Wis., Inc. v. Kaul,
No. 19-CV-038-WMC (W.D. Wisc. Apr. 23, 2019), ECF No. 31 (Legislature’s motion to
intervene denied), affirmed by Planned Parenthood of Wisconsin, Inc. v. Kaul, 942 F.3d 793, 796
(7th Cir. 2019); League of Women Voters of Wisconsin v. Evers, No. 2019-CV-84 (Wis. Cir. Ct.
Mar. 8, 2019) (intervention granted); Compl., Serv. Emps. Int’l Union (SEIU), Local I v. Vos,
No. 2019-CV-302 (Wis. Circ. Ct. Feb. 4, 2019), Doc. 1 (legislative leaders named as defendants
and actively defended); Op. & Order, Whitford v. Gill, No. 15-CV-421-BBC (W.D. Wis, Nov.
13, 2018), ECF No. 223 (granting Assembly’s motion to intervention).
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prone to agree to the facts and [might take] a different view of the applicable law does not mean
that the [governmental body] did not adequately represent its interests in the litigation.” (internal
quotation marks omitted) (second alteration in original)).?

No matter how “intense and expert [an] interest in the issues involved in this litigation”
the RNC Intervenors may have, Keith, 764 F.2d at 1272 (Cudahy, J., concurring), which
Plaintiffs do not concede, the RNC Intervenors cannot meet their burden to show that the
Elections Commission and Wisconsin Legislature’s defense of Wisconsin election laws will be
inadequate. For this reason, the RNC Intervenors’ Motion to intervene as of right must fail.

2. The RNC Intervenors cannot establish a unique interest relating to
the subject matter of the action.

The RNC Intervenors have also not met their burden on the second prong of the
intervention-as-of-right test, which requires a showing of “an interest relating to the subject
matter of the action.” Planned Parenthood, 942 F.3d at 797. The Seventh Circuit has stated that
“[w]hether an applicant has an interest sufficient to warrant intervention as a matter of right is a
highly fact-specific determination, making comparison to other cases of limited value.” Wis.
Educ. Ass’n Council v. Walker, 705 F.3d 640, 658 (7th Cir. 2013) (citing Sec. Ins. Co. of
Hartford v. Schipporeit, Inc., 69 F.3d 1377, 1381 (7th Cir. 1995)).

The Seventh Circuit has held that “more than the minimum Article III interest is
required.”” Lopez-Aguilar v. Marion Cty. Sheriff’s Dep’t, 924 F.3d 375, 391-92 (7th Cir. 2019)

(citing Flying J, Inc. v. Van Hollen, 578 F.3d 569, 571 (7th Cir. 2009)). Even “legitimate and

3 See also Planned Parenthood of Wis., Inc. v. Kaul, 942 F.3d 793, 801 (7th Cir. 2019)
(“[Q]uibbles with . . . litigation strategy . . . [are] not enough to show even some conflict.”
(internal quotation marks omitted); see also Clorox Co. v. S.C. Johnson & Son, Inc., 627 F.
Supp. 2d 954, 962 (E.D. Wis. 2009) (fact that interests “could conceivably differ” is insufficient
to demonstrate “any current conflict exists”).
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demonstrable” interests are insufficient where they are not “direct, substantial, or legally
protectable.” United States v. 36.96 Acres of Land, More or Less, Situated in LaPorte Cty., State
of Ind., 754 F.2d 855, 859 (7th Cir. 1985). Yet the RNC Intervenors’ lead argument on this point
is that their interests track Plaintiffs’ interests as pled in Plaintiffs” Complaint. Mem. at 5-6. But
Plaintiffs’ pleading establishes standing, not the higher, fact-specific bar that would-be
intervenors must meet under Federal Rule of Civil Procedure 24(a). Even if the Court were to
find that the RNC Intervenors would meet the requirements for standing, that . . . does not
suffice to establish the required Rule 24(a) ‘interest.”” City of Chi. v. Fed. Emergency Mgmt.
Agency, 660 F.3d 980, 984-85 (7th Cir. 2011).

To suffice, that interest must also “be unique to the proposed intervenor.” Wis. Educ.
Ass’n Council, 705 F.3d at 658, that is, “based on a right that belongs to the proposed intervenor
rather than to an existing party in the suit.” Planned Parenthood, 942 F.3d at 798 (quoting Keith,
764 F.2d at 1268). But to the extent that the RNC Intervenors are interested in protecting the
ability of their members to effectively cast a ballot in Wisconsin’s fall elections, their interests
align with those of Plaintiffs, as they admit. Mem. at 5-6. Plaintiffs (and, they expect,
Defendants), seek to protect voters from obstacles to voting during the COVID-19 pandemic and
to preserve the integrity of the election process. To the extent the RNC Intervenors’ interest is in
ensuring that any changes to Wisconsin election law and procedures do not run afoul of Purcell’s
warning against late-breaking changes, id. at 7, all parties share that interest. And to the extent
the RNC Intervenors have an interest in enforcement of state laws, id. at 6, their interest is
identical to the interests of Defendants and the Wisconsin Legislature.

In the alternative, to the extent the RNC Intervenors have established an independent

interest, which Plaintiffs do not concede, when an “intervenor has a significant independent
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interest but shares the same goal as an existing party (that is, if their interests align), then the
standard for measuring the adequacy of existing representation changes,” Planned Parenthood,
942 F.3d at 806 (Sykes, J. concurring)—a presumption exists that the representation in the suit
1s adequate.” Wis. Educ. Ass 'n Council, 705 F.3d at 659 (internal quotation marks omitted). As
described above, the RNC Intervenors share the same goals as existing parties and therefore, if
the Court finds that the RNC Intervenors have established an independent interest in this case it
should also—as discussed supra § 1.1—find that they have failed to establish inadequacy of
representation.

II.  The Court should reject the RNC Intervenors’ request for permissive intervention.

The RNC Intervenors have failed to make a persuasive argument for permissive
intervention, and their Motion should also be denied in this respect. The grant of permissive
intervention is discretionary but requires timeliness and common questions of law and fact. Fed.
R. Civ. P. 24(b). “The considerations that guide the court’s exercise of that discretion include
prejudice to the original parties and the potential for slowing down the case, recognizing that
‘Rule 24(b) is just about economy in litigation.”” One Wis. Inst., Inc. v. Nichol, 310 F.R.D. 394,
399 (W.D. Wis. 2015) (citing City of Chi., 660 F.3d at 987).

As an initial matter, the adequacy of the Legislature’s and Elections Commission’s
representation here is just as fatal to the RNC Intervenors’ request for permissive intervention as
it is to their request for intervention of right. “[ W]hen intervention of right is denied for the
proposed intervenor’s failure to overcome the presumption of adequate representation by the
government, the case for permissive intervention disappears.” One Wis. Inst., Inc., 310 F.R.D. at
399. Nothing in the record demonstrates that the existing parties and the unopposed intervenor

would not adequately represent the RNC Intervenor’s interests, and the RNC Intervenors have
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not suggested that the government parties are acting in bad faith or gross negligence in defending
this suit. See Planned Parenthood, 942 F.3d at 804 (denying permissive and as-of-right
intervention where would-be intervenor’s interests were adequately represented and “nothing in
the record” indicated bad faith or negligence, and further noting that “federal courts must also be
able to manage the scope of litigation before them.”).

Where, as here, a would-be intervenor’s interests are already adequately represented,
“adding the proposed intervenors could unnecessarily complicate and delay all stages of this
case: discovery, dispositive motions, and trial—even if the proposed intervenors forgo filing a
pre-answer motion.” One Wis. Inst., Inc., 310 F.R.D. at 399. The Supreme Court has emphasized
the danger of changing election rules close to, and even a few weeks before, election day. See
Purcell v. Gonzalez, 549 U.S. 1 (2006) (per curiam); see also Republican Nat’l Comm. v.
Democratic Nat’l Comm., 140 S. Ct. 1205 (2020), Frank v. Walker, 574 U.S. 929 (2014); Veasey
v. Perry, 135 S. Ct. 9 (2014). Plaintiffs have filed suit with adequate time to seek relief ahead of
the fall elections, and Wisconsin voters and election administrators need clarity regarding those
elections. Under Purcell and its progeny, that clarity must come sooner, rather than later.
Intervention by unnecessary parties with adequately represented interests is not in the best
interest of this case, the parties, or Wisconsin voters and the officials charged with administering
their elections. The RNC Intervenors have a perfectly adequate way to provide the Court with
any legal arguments they believe should be considered: amicus briefs at the appropriate stages,
which Plaintiffs have already consented to. See Decl. of Rachel E. Goodman in Supp. of Pls.’
Opp’n, 43 & Ex. A.

Yet despite the minimal benefits and significant added complexity, the RNC Intervenors

suggest that permissive intervention is warranted for three reasons: (1) this case is the mirror
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image of the Democratic National Committee v. Bostelmann case (DNC), No. 20-CV-249-WMC
(W.D. Wis.), where the Court permitted intervention, Mem. at 3; (2) this Court permitted
intervention in Gear v. Bostelmann, No. 20-CV-278-WMC, and Lewis v. Bostelmann, No. 20-
CV-284-WMC, Mem. at 3—4; and (3) intervention is warranted to avoid an appeal that will slow
down the case, Mem. at 4. These arguments must be rejected.

First, the RNC Intervenors’ interests are not at all the “mirror-image” of Plaintiffs’
interests in this case, and this case is distinct from the DNC case. This Court permitted the RNC
Intervenors to intervene in the DNC case despite its concerns about unnecessary delay and
complication, because “they are uniquely qualified to represent the ‘mirror-image’ interests of
the plaintiffs, as direct counterparts to the DNC/DPW.” Democratic Nat’l Comm. v. Bostelmann,
No. 20-CV-249-WMC, 2020 WL 1505640, at *5 (W.D. Wis. Mar. 28, 2020), modified on
reconsideration, 2020 WL 1638374 (W.D. Wis. Apr. 2, 2020). The same logic does not apply to
the interests of Wisconsin citizens and organizations who seek to protect the right to vote and
people with disabilities’ right to participate equally in our democracy. The RNC and the DNC
serve identical functions in our political system, and indeed “mirror” each other in that they stand
in parallel but oppositional roles. The RNC Intervenors have not explained how the interests of a
political party “mirror” those of, for example, an immunocompromised voter who could not
safely find an in-person witness, Compl. 4§ 164—70, ECF No. 1, or a Sherman Park resident
living with her immunocompromised mother, id. 49 171-75. The RNC Intervenors cannot
credibly argue that they should be allowed to intervene in every case involving individual
Wisconsin voters or Wisconsin voter advocacy organizations; yet that appears to be the thrust of

their argument on this point. See Mem. at 3—4.
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And the RNC Intervenors’ unsupported and incorrect assertion that Plaintiffs here “seek
much of the same relief” as the DNC, Mem. at 3, does not transmute the interests of Plaintiffs—
who seek the enfranchisement of a// Wisconsin citizens, regardless of political affiliation—into
the interests of that political party. The DNC and its state affiliate seek relief as organizations
“dedicated to electing . . . candidates of the Democratic Party to public office.” Pls.” Second Am.
Compl. (“DNC Am. Compl.”) 9 16, 18, DNC, ECF No. 198-1. The DNC specifically sues as
the entity “charged with facilitating the Democratic presidential nominating process,” of which
the April 7 election was a part. /d. § 16. There is no similar partisan valance to this case, where
Plaintiffs are two nonpartisan organizations serving Wisconsin communities and three individual
Wisconsin voters who have health concerns requiring safe access to voting. Similarly, the DNC
plaintiffs seek relief in order to ensure Democratic voters and party members can vote. /d. § 19.
This is in direct contrast to Plaintiffs here, who seek changes on behalf of nonpartisan
constituencies and themselves. Compl. 49 10—14. Moreover, although plaintiffs in this and the
DNC case seek some ostensibly overlapping relief, more than half of the enumerated requests for
relief in Plaintiffs’ Complaint are not sought by the DNC plaintiffs. Compare Compl. at 66—68
with DNC Am. Compl. at 38-39.

Second, the text order in Gear and Lewis allowing the RNC to intervene in those cases is
a slender reed on which to hang intervention in an entirely separate action. No briefing on
intervention was submitted in those cases. See Text Only Order, DNC, ECF No. 122; Mot. to
Intervene as Defs. by the Republican Nat’l Comm. and the Republican Party of Wis., Gear v.
Bostelmann, No. 20-CV-278-WMC (W.D. Wis.), ECF No. 22; Mot. to Intervene as Defs. by the
Republican Nat’l Comm. and the Republican Party of Wis., Lewis v. Bostelmann, No. 20-CV-

284-WMC, (W.D. Wis.), ECF No. 27. The Court “clarif[ied]” the RNC Intervenors’ status in

10
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those cases the day before a preliminary injunction hearing in fast-moving litigation, Text Only
Order, DNC, ECF No. 122, and that decision cannot serve as the law of the case in this
subsequently filed and entirely separate action.

Third, although the RNC Intervenors hint that denying their Motion would result in a
time-consuming and distracting appeal, see Mem. at 4, the Court should not be swayed by
would-be intervenors’ threat to bog down this litigation. Leaving aside for the moment that
successful appeals on the denial of permissive intervention are a “rare bird,” Planned
Parenthood, 942 F.3d at 803, the fact that the RNC Intervenors insinuate that they would
independently take steps to slow down a litigation aimed at ensuring all Wisconsin voters can
participate in the fall elections, regardless of party, makes evident that their interests do not, in
fact, mirror those of Plaintiffs. If the RNC Intervenors’ argument were correct, permissive
intervention would be available to all comers: any party who credibly threatens to slow down
litigation by appealing a denial of their intervention motion would thereby manufacture a basis
for granting their motion. The Federal Rules do not provide a path to intervention for any party
who threatens to hold hostage other parties’ lawsuits.

The most efficient approach is to let the RNC Intervenors file timely amicus briefs where
appropriate. Appearance as amici curiae is the appropriate alternative to permissive intervention
in this case: “Persons who care about the legal principles that apply to a dispute may appear as
amici curiae; they are not entitled to intervene.” Atl. Mut. Ins. Co. v. Nw. Airlines, Inc., 24 F.3d
958, 961 (7th Cir. 1994). By allowing the RNC Intervenors to participate in this way, the Court
will ensure that the RNC Intervenors cannot claim on appeal that they have been denied the
ability to participate in “any respect,” Mem. at 4—while denying the RNC Intervenors the ability

to engage in dilatory litigation tactics that result in serious Purcell concerns.

11
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CONCLUSION

The RNC Intervenors have failed to satisfy the intervention as of right analysis and have

failed to articulate a persuasive argument for permissive intervention. Their Motion should be

denied in full.
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