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BRIEF IN OPPOSITION TO APPELLEE KEMP’S EMERGENCY
MOTION TO STAY

Plaintiffs Rhonda J. Martin, et al. submit this Brief in Opposition to
Appellee Kemp’s Emergency Motion to Stay. As explained below, the District
Court acted well within its discretion in entering the preliminary injunction, there
is no evidence that the injunction is causing any harm or difficulties to any State or
county election official, and reversing the implementation of the injunction at this
point by granting the stay will cause far more harm than good.

I. OVERVIEW OF MARTIN AND GEORGIA MUSLIM LITIGATION

These appeals arise from two related, but not identical cases assigned to
District Court Judge Leigh Martin May, Martin, et al. v. Kemp, No. 18cv4776
(“Martin”), and Georgia Muslim Voter Project, et al. v. Kemp, No. 18cv4789
(“Georgia Muslim”). In response to well-publicized concerns about the security of
the State’s electronic election systems, participation in voting absentee by mail has
spiked, with major candidates urging supporters to vote absentee by mail.! As a
result, the number of absentee mail ballots received by county election officials is

far outpacing numbers received in past mid-term elections. At the same time,

" Tronically, in District Court proceedings involving the security of the electronic voting systems, the
Secretary took that position that the proposed injunctive relief — replacing the profoundly vulnerable
electronic machines with paper ballots — was unnecessary to prevent irreparable harm because “Plaintiffs
could avoid any harm to themselves simply by exercising their choice to cast an absentee paper

ballot.” Curling, et al. v. Kemp, et al., No. 17-cv-2989, Doc. 265 at 18.



some counties are rejecting absentee mail ballots at an alarmingly high rate.
Though the Secretary and the State Board of Elections are duty bound by law to
ensure the uniform application of state election laws, the evidence in the Martin
case below shows that Georgia counties employ materially different and
conflicting absentee mail ballot rejection practices, Martin, Doc. 39 at 20 — 23,
practices that are reflected in wildly disparate rejection rates, from 8.1 percent in
Gwinnett County, to 0.7 percent in Oconee County, to zero percent in Floyd,
Carroll and Camden Counties. Id. at 23. These practices have disproportionally
disenfranchised minority voters, with 71.8 percent of rejected absentee mail ballots
in reporting counties statewide belonging to Black, Latino or Asian voters, and
only 20.0 percent belonging to White voters. Doc. 39-5 at 14.

Counties began receiving mailed absentee ballots at the end of September,
and by the second week of October, the Secretary of State was reporting these
alarmingly high and disparate rejection rates. Within days, both of these lawsuits
were filed. Both the Georgia Muslim case and this case seek preliminary and
permanent injunction relief against Georgia election officials relating to the
rejection of applications for absentee mail ballots and the absentee mail ballots
themselves. The Georgia Muslim Plaintiffs focus exclusively on the rejection of
mail ballots because of signature discrepancies, and assert procedural due process

claims. The Martin Plaintiffs seek similar relief with respect to the rejection of



ballots because of signature discrepancies, but go further and seek relief without
respect to the stated reason for rejection. The Martin Plaintiffs assert claims based
on the fundamental right to vote under Anderson-Burdick? and Equal Protection.

Both sets of plaintiffs filed motions for injunctive relief and, on October 24,
2018, the District Court entered an Order addressing the entirety of the motion
filed by the Georgia Muslim Plaintiffs and the signature mismatch portion of the
motion filed by the Martin Plaintiffs. Martin, Doc. 23 at 3. The District Court
found that “Plaintiffs have shown that they are entitled to an injunction on the
signature mismatch issue,” and issued a proposed injunction, giving all parties an
opportunity to be heard “on the exact terms of the Court’s proposal.” Doc. 23 at
29. After receiving objections and comments from the parties, the District Court
entered a Temporary Restraining Order on October 25, 2018. Martin, Doc. 26.
The Order requires the Secretary to issue prescribed instructions to all relevant
election officials to not reject absentee-mail ballot applications or ballots due to
alleged signature mismatch, and instead to allow the voter to vote a provisional
ballot.

Although the rejection rates of absentee ballots generally is a larger concern,

the number of ballots that feature the signature mismatch problem is comparatively

2 See generally Anderson v. Celebreeze, 460 U.S. 780 (1983), and Burdick v. Takushi, 504 U.S.
428 (1992).



limited. According to the Secretary of State’s records, at present, 164 mail ballots
statewide have been rejected because of a signature mismatch issue. Martin, Doc.
39-5 at 27.

Significantly for purposes of this present Motion, on October 25, 2018, the
Secretary’s Director of Elections issued an Official Bulletin to all county election
officials providing the instructions required by the District Court’s Order. Martin,
Doc. 37-1. There is no evidence that county election officials are having any
difficulty comply with these instructions. To the contrary: Chatham County
Election Director Colin McRae reported on October 28, 2018, that the procedures
required by the Court’s Order were not only feasible but “easily doable” and
compliance “straightforward” without any “significant difficulties.” Georgia
Muslim, Doc. 37-1. In addition, Gwinnett County election officials have given
every indication that they fully intend to comply with the District Court’s Order
and can do so without any particular hardship. Martin, Doc. 35 at 10-11.

II. REASONS FOR DENYING THE MOTION

In addition to the reasons set forth by the Georgia Muslim Plaintiffs in their

Response in Opposition filed with this Court, the Secretary’s Motion to Stay

should be denied for the following reasons:



First, the most compelling reasons for denying the Motion are set forth by
the District Court in the Order denying the Secretary’s Motion below, Martin, Doc.
38, which reasons the Secretary does not address.

Second, Secretary Kemp has failed to carry his burden of showing likelithood
of success on the merits of the appeal because he does not address the Martin
Plaintiffs’ fundamental right to vote and equal protection claims. For the reasons
set forth in the Martin Plaintiffs’ Brief in Support of Motion for Preliminary
Injunction, Hearing Brief and Reply Brief (Martin, Docs. 4, 18 and 39), the
fundamental right to vote and equal protection counts provide an independently
adequate basis upon which to grant injunctive relief. This Court may affirm the
District Court’s Order if it is right for any reason, including reasons not relied upon
by the District Court. Glasscox v. City of Argo, 903 F.3d 1207, 1217 (11th Cir.
2018) (““[W]e may affirm for any reason supported by the record, even if not
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relied upon by the district court’” (internal quotation marks and citation omitted)).
Thus, to carry his burden of showing a likelihood of success on appeal, Secretary
Kemp must show a likelihood of success on the claims raised by the Martin
Plaintiffs. This Secretary Kemp has utterly failed to do.

Third, the Gwinnett County Board Members, co-defendants below,

conspicuously did not join the Secretary’s appeal or his Emergency Motions to

Stay. This is particularly significant because the actual work complying with the



District Court’s Order will be done by the counties, like Gwinnett, and not the
Secretary of State. As detailed above, there is no evidence that complying with the
Court’s Order will be difficult or cumbersome for the counties, and substantial
evidence that the Order is providing a reasonable and workable procedure for
preventing the disenfranchisement of eligible voters. The Secretary has access to
each of the 159 county election superintendents, yet has been unable to marshal
any support or evidence supporting his emergency motion to stay in the District
Court or in the Court of Appeals.

Fourth, and closely related, the Secretary does not explain how the District
Court’s injunction will harm or burden the Secretary in the least or how a stay of
the injunction will inure to his benefit or to the benefit of the State election process
more generally. Indeed, the Secretary appears to have already complied with the
portions of the Order that affect the Secretary most directly by issuing the Official
Bulletin on October 25, 2018. Martin, Doc. 37-1.

Fifth, staying the Order now will threaten the disenfranchisement of
numerous mail absentee voters. Many absentee mail ballots have not arrived yet
and many will not arrive until Election Day. If a stay were granted on the Court’s
Order providing a post-election cure period, these voters would have no
opportunity to cure their ballot or vote in person, and would be completely

disenfranchised through no fault of their own. In his Emergency Motion, Secretary



Kemp has no answer for the District Court’s finding that, “without injunctive
relief, absentee voters whose applications or ballots are rejected due to a signature
mismatch risk being completely disenfranchised from the upcoming election.”
Martin, Doc. 38 at 11. Moreover, the elderly and disabled, and deployed military,
—many of whom have no choice but to vote by mail — will be disproportionately
injured by the granting of the stay.

Sixth, the record shows that the District Court carefully fashioned practical
and workable relief. Indeed, the relief the District Court ordered — to treat ballots
with discrepant signatures as provisional ballots - is not patterned on the remedy
initially sought by the Plaintiffs, but instead was suggested at the injunction
hearing by counsel for Gwinnett County. (Tr. October 23, 2018 Hearing, page 91-
92). Before entering the injunctive relief, the Court circulated a proposed order,
took comments from all parties, and made important changes to the prescribed
process in response to the comments received. As the Court explained in the Order
denying the Secretary’s Motion to Stay below, “the injunction simply requires the
State to apply preexisting procedures to a small fraction of Georgia’s absentee
voters.” Martin, Doc. 38 at 9. The District Court acted well within its substantial
discretion in fashioning appropriate and necessary injunctive relief. Majd—Pour v.
Georgiana Cmty. Hosp., Inc., 724 F.2d 901 (11th Cir.1984) (“The decision to grant

preliminary injunctive relief is within the broad discretion of the district court.”).



As the Supreme Court explained in Nken v. Holder, 556 U.S. 418, 427
(2009), a “stay is an ‘intrusion into the ordinary processes of administration and

judicial review . . . and accordingly “is not a matter of right, even if irreparable
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injury might otherwise result to the appellant.”” (citation omitted). Secretary

Kemp has not carried his heavy burden of showing entitlement to this
extraordinary relief, and his motion should therefore be denied.
The Secretary’s Emergency Motion should be denied.

This 31* day of October, 2018.
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