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In the

Anited States Court of Appeals
for the Eleventh Civcuit

Georgia Muslim Voter Project, et al.,
Plaintiffs-Appellees,
V.

Brian Kemp, in his official capacity as the Secretary of State of
Georgia, et al.,
Defendants-Appellants.

APPELLANT BRIAN KEMP’S EMERGENCY MOTION
FOR STAY OF INJUNCTION PENDING APPEAL

Georgia’s current statutory procedures for absentee voting
have been in place for many years. Yet the plaintiffs in this case
filed a lawsuit challenging and seeking to change certain of those
procedures, which have not changed in more than ten years, just
two weeks ago. And late last week, the district court issued a
preliminary injunction that requires 159 Georgia counties to make
immediate, significant changes to those longstanding procedures
right in the middle of an ongoing statewide general election.

Secretary Kemp moves this Court to stay that eleventh-hour
Injunction pending this appeal. Last-minute challenges to
longstanding election procedures have long been disfavored

because they threaten to disrupt the orderly administration of
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elections, and the district court’s injunction is a case in point.
Moreover, the district court erred in concluding that the plaintiffs
are likely to succeed on their facial due process challenge. At best,
the court pointed out potential bases for affording additional
process for some voters who are physically unable to vote in
person—a showing far short of what is required to prevail on a
facial challenge. For these reasons and more, this Court should
stay the order below to allow it to consider this appeal before
upending a state’s longstanding election procedures during a

general election.!

1 This 1s an emergency motion because Election Day is in seven
days. The ability to vote by absentee ballot—the focus of the
injunction—will have ended by then. In addition, the district
court’s injunction imposes burdens and non-statutory duties on
election officials not only through the election but also during the
critical time immediately following, when officials are already
under significant administrative burdens, including ruling on the
validity of any proffered provisional ballots and the tabulation
and certification of vote totals. The acts required by statute
during this period then trigger additional required processes,
including election contests and preparation for any applicable
and necessary run-off elections. Secretary Kemp seeks a ruling
as soon as practicable, no later than November 5, 2018. Stay
briefing from the district court is attached as Exhibit C, see 11th
Cir. R. 27-1(b)(3).
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BACKGROUND

A. Statutory Framework for Absentee Voting

Georgia permits voters to participate in elections by casting
an absentee ballot instead of voting in person on election day.
0.C.G.A. § 21-2-380. To do so, voters submit an absentee-ballot
application, and then, if the applicant is found eligible to vote, by
voting the ballot and delivering it, usually by mail, to the relevant
election official. Id. §§ 21-2-381(a)-(b), 21-2-385(a). At each stage, a
county election official must compare the elector’s signature on the
application or ballot envelope with the signature on the elector’s
voter registration card to assess its validity. Id. §§ 21-2-381(b), 21-
2-386(a)(1)(B). This “signature-match” requirement has been in
place for more than ten years. See 2007 Ga. Laws 544, 546; 2008
Ga. Laws 448, 449.

1. Application Stage

Any registered voter may apply to vote absentee in a primary,
election, or runoff by submitting an application, either by mail or
in person. O.C.G.A. § 21-2-381(a)(1)(A). The applicant must
provide “sufficient information for proper identification” and other
information, including the address to which the ballot should be
mailed. Id. § 21-2-381(a)(1)(C). The applicant must also sign the
application. See id. § 21-2-381(b)(1).
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Once the county election official receives a timely absentee-
ballot application, the official must “determine ... if the applicant
1s eligible to vote.” Id. For applicants wishing to vote by mail, the
official determines if the applicant is eligible by “compar[ing] the
1dentifying information on the application with the information on
file in the registrar’s office and”—relevant here—by “compar[ing]
the signature or mark of the elector on the application with the
signature or mark of the elector on the elector’s voter registration
card.” Id.

If the elector is “found eligible,” the election official certifies
the application and then mails a ballot to the elector. Id. § 21-2-
381(b)(2)(A). If the elector 1s “found ineligible,” then the official
will deny the application and “shall promptly notify the applicant
1in writing of the ground of ineligibility.” Id. § 21-2-381(b)(3).
Electors may apply to vote absentee as early as 180 days before a
given election, id. § 21-2-381(a)(1)(A), and nothing in the statute
precludes an elector found to be ineligible from reapplying or

voting in person instead.

2. Voting Stage

“[N]ot less than 45 days prior” to a “general election,” the
relevant election official “shall mail or issue official absentee

ballots to all eligible applicants.” Id. § 21-2-384(a)(2). “As
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additional applicants are determined to be eligible” after that
date, the relevant official must “mail or issue official absentee
ballots to such additional applicants immediately,” all the way up
until the “day prior to a primary or election.” Id.

An elector generally may vote his or her ballot “any time
after” the elector receives a ballot, “but before the day of the
primary or election.” Id. § 21-2-385(a). After marking the ballot,
the elector encloses it in one of two provided envelopes, and then
places the first envelope in the second, on which is printed various
“required identifying information” and an elector’s oath, which
recites, among other things, that the elector is “eligible to vote,”
that he or she “ha[s] read and underst[oo]d the instructions
accompanying th[e] ballot,” and that the elector “ha[s] carefully
complied with such instructions in completing th[e] ballot.” Id. §§
21-2-384(b)-(c), 21-2-385(a). The elector must fill out the second
envelope, swear to the oath by signing it, and then seal and either
mail or personally deliver the envelope to the relevant election
official. Id. § 21-2-385(a); see id. § 21-2-386(a)(1)(B).

When an election official receives an absentee ballot, the
official “compare[s] the identifying information on the oath with
the information on file” as well as “the signature or mark on the

oath with the signature or mark on the absentee elector’s voter
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registration card.” Id. § 21-2-386(a)(1)(B). “[I]f the information and
signature appear to be valid and other identifying information
appears to be correct,” the official certifies the ballot. Id. But if (a)
“the elector has failed to sign the oath,” (b) “the signature does not
appear to be valid,” (c) “the elector has failed to furnish required
information or information so furnished does not conform with
that on file,” or (d) “the elector is otherwise found disqualified to
vote,” the election official “shall write across the face of the
envelope ‘Rejected,” giving the reason therefor,” and the official
“shall promptly notify the elector of such rejection.” Id. § 21-2-
386(a)(1)(C). In the event of a rejection, “the elector shall be
provided the opportunity to vote in the” election “either by
applying for a second absentee ballot” at least two days before the
election or by “voting in person” on election day. Ga. Comp. R. &

Regs. 183-1-14-.09(2).

B. Proceedings Below

On October 15, 2018, the first day of advance voting for the
2018 general election and over halfway through the minimum
statutory period for absentee voting, Rhonda J. Martin, Dana
Bowers, Jasmine Clark, Smythe Duval, and Jeanne Dufort (the
“individual plaintiffs”) sued Secretary of State Kemp and various

Georgia election officials, alleging that aspects of Georgia’s
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absentee voting process violate their substantive due process
rights and equal protection. Martin v. Kemp, No. 1:18-cv-4776-
LMM (“Martin”), Doc. 1 9 4-5, 561-68 (Compl.) (N.D. Ga. Oct. 15,
2018). The following day, Georgia Muslim Voter Project and
Asian-Americans Advancing Justice-Atlanta (“GMVP” and “AAAJ-
A”), organizations that assist with registering voters and
encouraging voter turnout, sued too, alleging that Georgia’s
signature-verification requirements for absentee-ballot
applications and ballots violated equal protection and procedural
due process. Ga. Muslim Voter Project v. Kemp, No. 1:18-cv-4789-
LMM (“GMVP’), Doc. 1 (Compl.) 59 12-13, 46-65 (N.D. Ga. Oct.
16, 2018).

The next day, October 25, GMVP and AAAJ-A sought a
“temporary restraining order,” and the district court set a hearing
for October 23, 2018. GMVP, Docs. 5, 6. On October 19, the
individual plaintiffs moved for a preliminary injunction in Martin,
Doc. 4. Three days later, the individual plaintiffs amended their
complaint to join an organizational plaintiff, and the following
day, on October 23, 2018, they filed an amended motion for
preliminary injunction. Martin, Docs. 10 (Am. Compl.), 19.

That same day, the district court held a hearing on the
motions. Martin, Doc. 22; GMVP, Doc. 27. One day later, on
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October 24, 2018, the court entered an identical order in both
Martin and GMVP. Martin, Doc. 23 (“Order”); GMVP, Doc. 28
(“Order”). The court concluded that “Plaintiffs ha[d] established a
substantial likelihood of success on the merits of their procedural
due process claims,” id. at 21-26, and entered a “Proposed
Injunction,” id. at 29-30.

The next day, the district court entered an identical order in
each case titled “Temporary Restraining Order,” which requires
the Secretary of State’s Office to issue prescribed instructions to
all relevant election officials. Martin, Doc. 26 (“Injunction”) at 9
2-3; GMVP, Doc. 26 (“Injunction”) at 9 1-3. Those instructions
require the following: Instead of rejecting absentee-ballot
applications or ballots “due to an alleged signature mismatch,”
officials must issue and allow the voter to vote a provisional ballot.
Then, the official must provide the absentee voter (1) “pre-
rejection notice” by first-class mail and any available electronic
means, and (2) “an opportunity to resolve the alleged signature
discrepancy” through a nonspecific “good faith” “process” “limited
to confirming the identity of the absentee voter consistent with
existing voter identification laws.” Id. at 9 1(citing O.C.G.A. § 21-
2-417; id. § 21-2-417.1). That process must allow the absentee

voter to “send or rely upon a duly authorized attorney or attorney
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in fact to present proper identification,” and it must be completed
prior to certification of the election. Id. (citing O.C.G.A. § 21-2-
230(g); id. § 21-2-384(a)(2)). Finally, absentee voters “shall have
the right to appeal any absentee ballot rejection following the
outcome” of the process outlined by the order, “as designated in
0.C.G.A. § 21-2-229(e).” Id. Appeals “not resolved as of 5 p.m. on
the day of the certification deadline shall not delay certification”
or “require recertification of the election results unless those votes
would change the outcome of the election.” Id. (citing O.C.G.A. §
21-2-493(1)).

In the afternoon of October 25, just hours after the court
issued its order, Secretary Kemp filed emergency motions in both
cases to stay the injunction pending appeal. Martin, Doc. 27,
GMVP, Doc. 33. Five days later, the court denied the motions.
Martin, Doc. 38; GMVP, Doc. 42.2

2 Because the district court entered the same orders in both cases,
Secretary Kemp has filed this same brief in each appeal, noting
where necessary which arguments are specific to one case or set
of plaintiffs. “Plaintiffs” in this brief refers to all plaintiffs in both
cases.
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ARGUMENT

I. A stay pending appeal is warranted.

Courts consider four factors to determine whether to grant a
stay pending appeal: “(1) whether the stay applicant has made a
strong showing that he is likely to succeed on the merits; (2)
whether the applicant will be irreparably injured absent a stay;
(3) whether issuance of the stay will substantially injure the other
parties interested in the proceeding; and (4) where the public
interest lies.” Hand v. Scott, 888 F.3d 1206, 1207 (11th Cir. 2018)
(quoting Nken v. Holder, 556 U.S. 418, 426 (2009)). “The first two
factors are the ‘most critical.” Id.

Each of these factors favors granting a stay of the preliminary
Injunction pending this appeal.

A. Secretary Kemp is substantially likely to succeed

on appeal.

1. This Court has appellate jurisdiction.
Although the district court labeled one of its orders as a

“Temporary Restraining Order,” GMVP, Injunction at 2; but see
Order at 29 (describing relief as an “injunction”); Injunction at § 3
(same), the order is an immediately appealable preliminary
mjunction, see 28 U.S.C. § 1292(a)(1). The functional effect of an
order controls. Fernandez-Roque v. Smith, 671 F.2d 426, 429 (11th

10
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Cir. 1982). Requiring Secretary Kemp to instruct all election
officials to provide additional process for absentee ballots and
ballot applications does not “merely preserv|e] the status quo” as a
TRO would; rather, like a preliminary injunction, it “grant[s] most
or all of the substantive relief requested,” Fernandez-Roque, 671
F.2d at 429, and “act[s] as a mandatory injunction requiring
affirmative action,” Ne. Ohio Coal. for Homeless & Seruv.
Employees Int'l Union, Local 1199 v. Blackwell, 467 F.3d 999,
1006 (6th Cir. 2006).

2. Laches likely bars Plaintiffs’ claims.

Laches bars a request for equitable relief when (1) the
plaintiff delays in asserting the claim; (2) the delay is not
excusable; and (3) the delay causes the non-moving party undue
prejudice. United States v. Barfield, 396 F.3d 1144, 1150 (11th Cir.
2005). Many courts have concluded that laches bars a last-minute
challenge to longstanding election laws during or on the eve of an
election. See Perry v. Judd, 471 Fed. App’x 219, 220-21 (4th Cir.
2012) (laches barred “last-minute lawsuit” challenging Virginia
election laws that had been “on the books for years.”); Fulani v.
Hogsett, 917 F.2d 1028, 1031 (7th Cir. 1990); Soules v. Kauaians
for Nukolii Campaign Committee, 849 F.2d 1176 (9th Cir. 1988);
Marcellus v. Va. State Board of Elections, 2015 U.S. Dist. LEXIS

11
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120584 (E. D. Va. 2015); Marshall v. Meadows, 921 F. Supp. 1490,
1493-94 (E.D. Va. 1996).

So here. Plaintiffs undoubtedly have delayed in asserting
their claims; they waited until the 2018 general election to bring
“emergency”’ suits raising a facial challenge to statutory provisions
that have been part of Georgia’s election code for more than ten
years. And since they challenge the statute on its face, this delay
1s not excusable. “Plaintiffs “had every opportunity to challenge
[the statute] at a time when the challenge would not have created
the disruption that this last-minute lawsuit has.” Perry, 471 Fed.
App’x at 220. The organizational plaintiffs in particular should
have been well aware of these longstanding election laws given
their stated mission to increase “civic engagement and voter
turnout,” GMVP Docs. 5-2 9 2, 5-3 § 2—with or without news
articles “highlighting” the alleged issues with the law, Order at
18. Finally, the injunctive relief in this case would cause
Appellants significant prejudice. “The Supreme Court has
repeatedly expressed its disapproval of ... disruptions” to ongoing
elections as harmful to both the governmental defendants who
must administer the elections and the public that relies on those
defendants to “ensure the uniformity, fairness, accuracy, and

integrity of [the state’s] elections.” Perry, 471 F. App’x at 227.

12
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3. The district court erred in concluding that
Plaintiffs are likely to prevail on the merits of
a facial due process challenge.

The district court granted an injunction based largely on its
conclusion that Plaintiffs were substantially likely to succeed on
the merits of a facial procedural due process claim. That
conclusion was error.? To prevail on that facial challenge,
Plaintiffs ultimately will have to prove that “no set of
circumstances exists under which” the statute provides
constitutionally adequate process in the scenario the order below
addresses—that is, when an absentee-ballot application or ballot
1s rejected because the signature on the application or ballot does

not match the signature on the voter’s registration card.* Wash.

3 Because the district court granted an injunction based on the
likelihood of success on the merits of only a procedural due
process claim, Secretary Kemp is especially likely to succeed on
the merits of his appeal of the court’s order in Martin, see
Martin, Doc. 23 at 21. That 1s because the plaintiffs in Martin
have not raised, briefed, or argued a procedural due process
claim. Martin, Doc. 10 9 54—71. “Since Plaintiffs’ complaint does
not include a procedural due process claim ..., such an argument
cannot support an award of injunctive relief.” Peace & Freedom
Party v. Bowen, No. 2:12-cv-00853-GEB, 2012 WL 1455248, at *7
(E.D. Cal. Apr. 26, 2012); see also Kaimowitz v. Orlando, 122
F.3d 41, 43 (11th Cir. 1997).

4 This 1s assuming all voters have a protected liberty or property
interest in voting by mail. But see McDonald v. Bd. of Election

Comm’rs of Chicago, 394 U.S. 802, 809 (1969) (declining to
recognize federal constitutional right to vote absentee).

13
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State Grange v. Wash. State Republican Party, 552 U.S. 442, 449
(2008) (quoting United States v. Salerno, 481 U.S. 739, 745
(1987)). Plaintiffs cannot show that the statutory procedures are
constitutionally inadequate to protect that interest for all voters
in all circumstances under which signatures are rejected. Indeed,
applying the relevant framework for weighing the constitutional
adequacy of process makes clear that Georgia provides
constitutionally sufficient process for many—if not all—voters who
choose to vote by mail.

Mathews v. Eldridge, 424 U.S. 319 (1976), provides that
framework. To determine what process is constitutionally due in
connection with a potential deprivation of a liberty or property
interest, courts balance (1) “the private interest that will be
affected by the official action”; (2) “the risk of an erroneous
deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural
safeguards”; and (3) “the Government’s interest, including the
function involved and the fiscal and administrative burdens that
the additional or substitute procedural requirement would entail.”
J.R. v. Hansen, 736 F.3d 959, 966 (11th Cir. 2013) (quoting
Mathews, 424 U.S. at 335). This test must be applied “to the

generality of cases, not the rare exceptions.” Id. (quoting
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Mathews, 424 U.S. at 344). And in the generality of cases,
Georgia’s absentee ballot procedures strike a permissible balance.
1. The “private interest” at stake here is modest in most
circumstances. A voter whose absentee-ballot application or ballot

1s rejected based on a nonmatching signature might conceivably
end up unable to vote by mail. But if that voter is otherwise
qualified, he or she remains entirely free to vote in person, either
on election day or during a nearly three-week-long period of early
voting, including at least one Saturday. O.C.G.A. § 21-2-385(d)(1).
So the private interest at stake here is only the narrow interest in
voting by mail—not, as the district court believed, the
“fundamental right to vote,” Order at 23. That limited interest
could be weighty for some voters—those who are physically unable
to vote 1n person during the election period and, thus, either vote
by mail or not at all. But for the rest—in the “generality of cases,”
which Mathews makes the focus of its analysis—the weight of that
interest generally amounts to the incremental convenience of
voting by mail instead of finding time to make it to the polls
during the three-week election period. The weight of that interest
in convenience cannot be deemed substantial.

2. Under the current statutory process, the “risk of an

erroneous deprivation” of the interest in voting by mail, based on a
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rejection for a nonmatching signature, is small. In the counties
that provided absentee-ballot data, only around 0.024% of
absentee ballots were rejected for nonmatching signatures in the
2014 general election, and only around 0.017% were rejected for
that reason in 2016. GMVP, Doc. 24-1 (Harvey Decl.) § 11.5
Further, Plaintiffs offer no real evidence that any of these
rejections were actually erroneous—that any applications or
ballots actually signed by the voter were rejected because the
signature did not match—so the number of erroneous rejections
may be lower still. Finally, such rejections will not necessarily
deprive even those in this small pool of absentee voters of their
Interest in voting by mail, because the statute already requires
election officials to “promptly notify” voters if their absentee ballot
or ballot application is rejected. O.C.G.A. §§ 21-2-381(b)(3), 21-2-
386(a)(1)(C). This notice provides voters with ample time and
opportunity to resolve the issue—either by mailing another

application or ballot, or by submitting them in person, which

5 Even in Gwinnett County—the focus of “news reports” about
signature matching that have apparently concerned Plaintiffs—
as of last week, only 0.13% of absentee ballots (a total of nine)
and 0.80% of absentee-ballot applications had been rejected in
2018 based on nonmatching signatures. GMVP, Doc. 23-1
(Ledford Decl.) 9 10, 18.

16



Case: 18-14503 Date Filed: 10/30/2018 Page: 25 of 36

would eliminate the possibility of a rejection for a nonmatching
signature by providing an opportunity for verification of the
voter’s identity.

To be sure, such notice might not resolve the issue in rare
circumstances. For example, a voter who (1) cannot make it to an
election official’s office within the periods for applying for absentee
ballots (180 days) or absentee voting (45 days), or (2) has an
application rejected at the very end of the election cycle, such that
even prompt notice would not permit a chance to resolve the issue,
may not be able to vote by mail. But for many voters, and for most
of the periods in which voters may apply for and submit absentee
ballots, these procedures all but eliminate the risk of actual
deprivation of the interest in voting by mail.

The “additional safeguards” the district court’s injunction
requires are unlikely to add significant value to the prompt notice
and generous opportunities for cure the statute already provides.

b AN13

It 1s not clear how the court’s vague “pre-rejection” “opportunity to
resolve the alleged signature discrepancy,” “limited to confirming
the 1dentity of the absentee voter,” Injunction 4 1, would be any
more beneficial for most voters than what the statute already

permits—showing up at the county election office with

1dentification and either voting in person or having another

17



Case: 18-14503 Date Filed: 10/30/2018 Page: 26 of 36

absentee ballot mailed to the voter, see O.C.G.A. § 21-2-385(c).6
Moreover, it 1s hard to see what additional work the court’s newly
granted right of appeal could do in any given case; either the voter
will provide identification in the pre-rejection “opportunity to
resolve the alleged signature deficiency,” or the voter will not;
what 1s left for a court to adjudicate?

3. The court’s additional procedures would also burden the
State’s substantial interests in preventing voter fraud. Purcell v.
Gonzalez, 549 U.S. 1, 4 (2006); Common Cause/Georgia v. Billups,
554 F.3d 1340, 1353 (11th Cir. 2009) (quoting Crawford v. Marion
County Election Bd., 553 U.S. 181, 194-195 (2008)). Absentee
voting is a primary means of election fraud, see Griffin v. Roupas,
385 F.3d 1128, 1130-31 (7th Cir. 2004), and the injunction
introduces a new risk of potential fraud to absentee voting by
allowing individuals other than the voter to “confirm|[]” the voter’s
1dentity, without any kind of oath or affidavit, merely by
possessing the voter’s identification. Injunction g 2.

Further, the injunction creates new burdens. See Hansen, 736

F.3d at 966. Ensuring statewide compliance with the injunction’s

6 The injunction requires that pre-rejection “opportunity” to
include allowing an attorney to present the identification for the
voter, but that option seems unlikely to be used in the “generality
of cases,” Hansen, 736 F.3d at 966.
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new requirements would necessitate significant changes to how at
least some counties track absentee ballot rejections; changes to
the systems for tracking absentee ballot voters; and more. See,
GMVP, Doc. 31-1 9 4-7, GMVP, Doc. 37-1 (Secretary of State’s
Instructions).

Finally, the district court’s newly minted right of appeal for a
certain subset of provisional ballots causes several problems. It
burdens county election officials who will have to appear and
defend their rejection decisions, including on an expedited basis
prior to certification of the election. See GMVP, Doc. 30-1 (Ledford
Supp. Decl.) 19 9, 10 (Gwinnett County’s elections staff is already
“at their maximum capacity” preparing for the election and
providing “anything more than a mailed notification to voters
about the status of their ballot” after the election, when the staff
“must process all cast provisional ballots and work quickly toward
final certification,” would be “burdensome”). It also burdens state
courts, whose jurisdiction the district court now purports to
expand to hear this new class of appeals on an expedited basis.

Injunction § 1.7 And the injunction introduces yet another burden

71t 1s not at all clear that a federal district court has the power to
expand the state court’s jurisdiction in this way. Cf. Barry v.
Brower, 864 F.2d 294, 300 (3d Cir. 1988); Spaulding v. Taylor, 336
F.2d 192, 194 (10th Cir. 1964) (“We have no power to order ... any
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by requiring recertification of election results if ballots tied up in
any unresolved appeals “would change the outcome of the
election.” Injunction 9 1. There is currently no system or reporting
requirement in place for determining whether the number of
ballots subject to these new unresolved appeals is high enough
across the state to potentially change the outcome of the election,
so presumably the State and counties will have to develop and
implement one.

4. The above analysis shows that the district court erred in
concluding that Plaintiffs are substantially likely to succeed on
the merits of a facial due process challenge. That error stems from
two critical mistakes. First, throughout its analysis, the district
court focused on the wrong private interest. Rather than
recognizing that only the relatively slight interest in voting by
mail was at issue, the court repeatedly focused on the much
weightier “fundamental right to vote.” Order at 23. This mistake
caused the court to misweigh at least two Mathews factors. See id.
(private interest is “entitled to substantial weight” because it

“Implicates the individual’s fundamental right to vote”); id. at 24-

... state court to take such jurisdiction.”); Hall v. State, 304 Ga.
281, 284 (2018). See generally O.C.G.A. § 15-6-8 (listing the bases
for superior court jurisdiction).
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25 (“value of additional procedures is high” because permitting
voter to resolve signature discrepancy “avoid|[s]
disenfranchisement”).

Second, the court lost sight of the fact that it was considering
only a facial challenge. Much of the court’s analysis turned on its
concern for “a category of absentee voters who vote by mail
because they physically cannot show up in person,” whether
because of a “physical infirmity” or otherwise. Id. at 24, 25. To the
extent that analysis might turn out differently for that category of
voters—for instance, if it were shown that the interest in voting by
mail is significantly stronger or the value of additional process
significantly higher for such voters—that might support an as-
applied challenge to the statute brought by voters that fall within
that category. But pointing out conceivably stronger justifications
for additional process for a subset of voters does not meet the high
standard for facial challenges, i.e., “that the law is
unconstitutional in all of its applications.” Washington State

Grange, 552 U.S. at 449.

4. The district court erred in applying the
remaining preliminary-injunction factors.

In addition to misapplying the Mathews factors, the court also

wrongly concluded that the remaining preliminary-injunction
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factors favor Plaintiffs. First, the court concluded Plaintiffs had
“established irreparable injury as a violation of the right to vote
cannot be undone through monetary relief.” Order at 26. But the
allegations do not show that any individual plaintiff’s right to vote
has been or will be violated because of the statutory procedures.
Martin, Doc. 36 at 7-8. And the organizational plaintiffs, who
obviously cannot vote, assert only direct standing based on their
own diversion of resources, GMVP, Doc. 5-2 § 4; GMVP, Doc. 5-3 §
5, which can be remedied by monetary relief. None of the plaintiffs
have established that they will be harmed irreparably absent an
mjunction. Second, the court concluded that the equities weighed
in favor of Plaintiffs based again on the mistaken view that it was
weighing the harm to the defendants against the “right to vote”

rather than the lesser interest in voting by mail. Order at 28.

B. The State will be irreparably harmed absent a stay.

Along with likelihood of success on the merits, whether the
stay applicant will be irreparably injured absent a stay is a “most
critical” factor in the analysis whether to grant a stay pending
appeal. Hand, 888 F.3d at 1207. That factor strongly favors
granting a stay here. “[Alny time a State is enjoined by a court
from effectuating statutes enacted by representatives of its people,

it suffers a form of irreparable injury.” Id. (alteration in original)
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(quoting Maryland v. King, 567 U.S. 1301, 1301 (2012) (Roberts,
C.J., in chambers)). Especially so in the election context; the
Supreme Court has repeatedly recognized the harm caused by
upsetting a state’s election process with last minute changes to its
process. Purcell, 549 U.S. at 4-5; Benisek v. Lamone, 138 S. Ct.
1942 (2018). The State “has a substantial interest in avoiding
chaos and uncertainty in [statewide] election procedures, and
likely should not be forced to employ” a set of new procedures
“created on an artificial deadline.” Hand, 888 F.3d at 1214. That
substantial interest is present here: By requiring new processes
related to absentee voting, the district court’s injunction risks
introducing confusion, uncertainty, and inaccuracy during a

general election.

C. Issuing a stay will not substantially injure the
other parties.

A stay of the district court’s preliminary injunction pending
appeal 1s unlikely to meaningfully affect Plaintiffs’ interests. For
the organizational plaintiffs, any difference in the level of
resources committed to voter education based on whether the
court’s new procedures go into full effect seems unlikely to be
significant over the week or so remaining in the current election

period. If a stay is granted, those plaintiffs presumably would
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continue their efforts to inform voters about the current processes;
if not, they would need to the district court’s new processes. As for
the individual plaintiffs in Martin, none have alleged any facts
demonstrating that any would even be affected by the new
processes, or that they otherwise would not be able to have their
votes counted in this election but for the injunction. Plaintiffs’
Interests in continuing the injunction thus pale in comparison to

the harm it will cause the State.

D. A stay is in the public interest.

“Confidence in the integrity of our electoral processes is
essential to the functioning of our participatory democracy,”
Purcell, 549 U.S. at 4, and orderly elections bolster the public’s
confidence in those processes, see Benisek, 138 S. Ct. at 1944-45.
Leaving this injunction in effect in the middle of a general election
will undermine that confidence. Each of Georgia’s 159 counties
have started advance voting and have already trained all of their
personnel on current election processes. Adding new ones
immediately risks introducing uncertainty and confusion across
the state, and it may strain county resources. See GMVP, Doc. 23-
1 99 19-23. A stay will assure the public that both the judiciary

and the State will “ensur[e] proper consultation and careful
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deliberation” before altering longstanding election procedures.

Hand, 888 F.3d at 1215.

II. In the alternative, this Court should expedite this
appeal.

For reasons explained above, allowing the district court’s
Injunction to remain in place during this appeal will cause
irreparable harm. If, however, this Court declines to stay the
district court’s injunction pending appeal, Secretary Kemp asks
the Court to expedite the appeal, particularly given the possibility

of a run-off election.
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CONCLUSION

For the reasons above, this Court should stay the district

court’s preliminary injunction pending appeal.
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Annette M. Cowart
Deputy Attorney General

Russell D. Willard

Senior Asst. Attorney General

Cristina M. Correila

Senior Asst. Attorney General

Elizabeth A. Monyak

Senior Asst. Attorney General

Christopher M. Carr
Attorney General of Georgia

/sl Andrew A. Pinson
Andrew A. Pinson
Solicitor General

Jameson B. Bilsborrow
Asst. Attorney General

Office of the Georgia
Attorney General

40 Capitol Square, SW

Atlanta, Georgia 30334

(404) 651-9453

apinson@law.ga.gov

Counsel for Appellant Brian Kemp

26



Case: 18-14503 Date Filed: 10/30/2018 Page: 35 of 36

CERTIFICATE OF COMPLIANCE

This document complies with the type-volume limitation of
Rule 32(a)(7)(B) of the Federal Rules of Appellate Procedure
because it contains 5,154 words as counted by the word-processing

system used to prepare the document.

/s] Andrew A. Pinson
Andrew A. Pinson




Case: 18-14503 Date Filed: 10/30/2018 Page: 36 of 36

CERTIFICATE OF SERVICE
I hereby certify that on October 30, 2018, I served this brief

by electronically filing it with this Court’s ECF system, which
constitutes service on all attorneys who have appeared in this case

and are registered to use the ECF system.

/sl Andrew A. Pinson
Andrew A. Pinson




Case: 18-14503 Date Filed: 10/30/2018 Page: 1 of 32

EXHIBIT A



Case 1:18-cv-04776-LMM Document 23 Filed 10/24/18 Page 1 of 31
Case: 18-14503 Date Filed: 10/30/2018 Page: 2 of 32

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
V.
BRIAN KEMP, et al., CIVIL ACTION NO.
1:18-CV-4776-LMM
Defendants.

GEORGIA MUSLIM VOTER
PROJECT, et al.,

Plaintiffs,
V.

BRIAN KEMP, et al., CIVIL ACTION NO.
1:18-CV-4789-LMM

Defendants.
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ORDER

This case comes before the Court on Plaintiffs Rhonda J. Martin, Dana
Bowers, Jasmine Clark, Smythe DuVal, Jeanne Dufort, and the Georgia Coalition
for the People’s Agenda, Inc.’s (“Electors”) Amended Motion for Preliminary
Injunction, Civ. A. No. 1:18-cv-4766 [hereinafter, “Martin”], Dkt. No. [19] and
Plaintiffs Georgia Muslim Voter Project (“GMVP”) and Asian-Americans
Advancing Justice-Atlanta’s (“Advancing Justice-Atlanta™) Motion for Temporary
Restraining Order, Civ. A. 1-18-cv-4789 [hereinafter, “GMVP”], Dkt. No. [5].
Plaintiffs seek an injunction to prevent election officials—as mere enforcers of
current Georgia law—from rejecting absentee ballot applications and ballots due
to an alleged signature mismatch or other technical error without pre-rejection
notice, a reasonable opportunity to cure the deficiency before Election Day, and
an opportunity to appeal.

All Plaintiffs seek an injunction on the basis that Georgia’s statutory
procedures for rejecting absentee ballot applications and absentee ballots,
0.C.G.A. 88 21-2-381, -386, infringe upon the fundamental right to vote in
violation of the equal protection clause of the Fourteenth Amendment. Plaintiff
Electors also allege that such procedures threaten to burden the fundamental
right to vote in violation of the Fourteenth Amendment’s guarantee of
substantive due process. Finally, Plaintiffs GMVP and Advancing Justice-Atlanta
contend that the aforementioned Georgia statutes violate the procedural due

process clause of the Fourteenth Amendment to the extent they deprive absentee




Case 1:18-cv-04776-LMM Document 23 Filed 10/24/18 Page 3 of 31
Case: 18-14503 Date Filed: 10/30/2018 Page: 4 of 32
ballot applicants and absentee voters of notice and an opportunity to be heard
before their ballots or applications are rejected.

Because the Electors just filed a motion for preliminary injunction on
Friday and an amended motion for preliminary injunction on Tuesday morning
(the day of the hearing), the Court will only consider the Electors’ arguments as
to signature mismatch. All other Elector claims will be addressed by the Court at
a later time, after Defendants have had an opportunity to be heard. See Order,
Martin Dkt. No. [21] (setting a briefing schedule to resolve the Electors’ Amended
Motion for Preliminary Injunction). This Order will address the entirety of the

GMVP Motion and the signature mismatch argument from the Martin Motion.

After due consideration and with the benefit of oral argument, the Court
enters the following Order:
I. Background

A. Factual Summary

Georgia law authorizes any eligible voter to cast his or her absentee ballot
by mail. With the exception of a slight change to the oath requirement,! the
procedures governing how county registrars verify absentee ballot applications
and absentee ballots have been in place since 2007. Harvey Decl., GMVP Dkt. No.

[24-1] 1 4. The first step in the absentee-voting process is for a voter to submit an

1 Specifically, the oath requirement has changed to require a voter to list his or
her year of birth instead of the month and day of birth. See Harvey Decl., GMVP
Dkt. No. [24-1] 1 4.
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absentee ballot application via mail, fax, email, or in person. O.C.G.A. § 21-2-
381(a)(1)(A). A voter may submit an absentee ballot application as early as 180
days prior to the date of the primary or election through and including the Friday
before the primary or election. Id. Absentee ballots cannot be issued the day
before a primary or election. O.C.G.A. § 21-2-384(a)(1)(2).

When an absentee ballot is received, the county registrar or absentee ballot
clerk must determine if the applicant is eligible to vote in the relevant primary or
election by comparing the applicant’s identifying information to the applicant’s
information on file with the registrar’s office. 0.C.G.A. § 21-2-381(b)(1). If the
elector signed the application, the registrar must compare the elector’s
application signature to the elector’s voter registration card signature. Id. If the
registrar determines that the signatures do not match, the clerk or the board of
registrars “shall deny the application by writing the reason for rejection in the
proper space on the application and shall promptly notify the applicant in writing
of the ineligibility.” O.C.G.A. § 21-2-381(b)(2)(3). While there is no procedure by
which an elector can contest the registrar’s decision, the statutes do not prevent
an elector whose application is rejected from applying a second time or voting in
person. In Gwinnett County, when a voter’s application for an absentee ballot is
rejected, the Gwinnett County Board of Registrations and Elections (“BORE”)
sends a letter by first-class mail within three days of the rejection along with a

written explanation of why the ballot was rejected, a new application, and an
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explanation of other ways the individual can cast his or her vote. Ledford Decl.,
GMVP Dkt. No. [23-1] 1 7.

If a voter’s eligibility is confirmed, the registrar must mail an absentee
ballot to the voter. O.C.G.A. § 21-2-381(b)(2)(A). When an absentee voter receives
an official absentee ballot, they receive two envelopes. O.C.G.A. § 21-2-384(b).
The voter must place the completed absentee ballot in the smaller of the two
envelopes. I1d. The smaller envelope must then be placed in the larger envelope,
which contains the oath of the elector and a line for the elector’s signature.
0O.C.G.A. § 21-2-384(Db)-(c). All absentee ballots must be received by 7 p.m. on
Election Day to be counted. O.C.G.A. § 21-2-386(a)(1)(F).

Upon receipt of each absentee ballot, the registrar or clerk must once again
compare the elector’s oath signature or mark made on the outside of the envelope
with the signature or mark on the absentee elector’s voter registration card.
0.C.G.A. § 21-2-386(a)(1)(B). A ballot will be rejected “[i]f the elector has failed
to sign the oath, or if the signature does not appear to be valid, or if the elector
has failed to furnish required information or information so furnished does not
conform with that on file . . . or if the elector is otherwise found disqualified to
vote[.]” O.C.G.A. § 21-2-386(a)(1)(C). The clerk shall write “Rejected” across the
face of the envelope, provide the reason for rejection, and “promptly notify the
elector of such rejection.” Id.

An elector whose ballot is rejected pursuant to O.C.G.A. § 21-2-386(a) may

vote in the primary or election by either applying for a second absentee ballot at
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least two days prior to the election or primary, or voting in person through early
absentee voting or at the elector’s polling place on the day of the election or
primary. Ga. Comp. R. & Regs. 183-1-14-.09. Consistent with these regulations,
within three days of a rejection, Gwinnett County provides a voter with a letter
stating the reasons for rejection, a new application for an absentee ballot, and
information on how to vote in person through early or Election Day voting.
Ledford Decl., GMVP Dkt. No. [23-1] 1 14.

However, before an absentee ballot is rejected for mismatched signatures
in Gwinnett County, the Gwinnett County Director of Registration and Elections,
Lynn Ledford, reviews the questioned ballot. Id. { 15. If she is unable determine
whether the signatures match, she meets with two other senior staff members to
determine by a majority vote whether the ballot is certified. 1d. Staff members at
BORE do not have access to voter history information when reviewing absentee
ballot applications and cannot access voter history information when checking
for statutorily required information on an absentee ballot application or absentee
ballot envelope. Id. 1 9.

There is no procedure by which an elector can contest a registrar’s decision
that the signatures do not match. By contrast, an elector whose absentee ballot is
rejected on grounds that the elector is unqualified to vote is provided with notice,
a hearing “on an expedited basis prior to the certification of the consolidated

returns of the election,” and given an opportunity to appeal to the board of
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registrars, as well as further opportunity for judicial appeal. O.C.G.A. 88 21-2-
229, -230(9).

County election directors are reporting an increase in the volume of
absentee by-mail voting and absentee in-person (early) voting for the upcoming
general election. Harvey Decl., GMVP Dkt. No. [24-1] { 7. Indeed, Defendant
Gwinnett County reports that it has received “significantly” more absentee ballot
applications for the upcoming election than in previous years. Ledford Decl.,
GMVP Dkt. No. [23-1] 1 20. Plaintiff Electors contend that the recently publicized
dangers associated with voting in person using Georgia’s paperless Direct
Recording Electronic (“DRE”) machines has led candidates from all parties to
encourage Georgia citizens to vote absentee by mail, thereby greatly increasing
the number of voters casting their ballots by mail.

Plaintiffs GMVP and Advancing Justice-Atlanta allege that at least 493
absentee ballot applications and nearly 100 absentee ballots have been rejected
due to signature mismatch thus far for the 2018 general election. Ali Decl., GMVP
Dkt. No. [5-3] 1 7. With regards to Gwinnett County, Plaintiff Electors argue that
absentee voters in Gwinnett County are more likely than absentee voters outside
Gwinnett County to have their absentee ballots rejected. Martin Dkt. No. [1] 1 44.
Specifically, Plaintiff Electors allege that as of October 12, 2018, Gwinnett County

had rejected 9.6%?2 of all absentee mail ballots, while DeKalb County had only

2 Plaintiff Electors allege that 391 of 4,063 ballots were rejected as of October 12,
2018 in Gwinnett County. Of these 391 rejected ballots, Plaintiff Electors note

7
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rejected 1.9% and Fulton County had rejected none. Id. Plaintiff Electors also
argue that in addition to Gwinnett County’s comparatively high rate of rejection,
the percentage of ballots rejected by Gwinnett County varies by race and ethnic
group—for example, Plaintiff Electors allege that 171 black voters’ ballots were
rejected while only 66 white voters’ ballots were rejected; similarly, Plaintiff
Electors note that while Asian and Pacific Islanders made up approximately 15%
of the mail ballot voters as of October 12th, they made up 25% of the mail ballot
rejections. Id. 1 45.

Defendant Gwinnett County explains that as of Thursday, October 18th,
BORE has rejected a total of 713 absentee ballot applications. Ledford Decl.,
GMVP Dkt. No. [23-1] 1 10. Of these ballot application rejections, 185 were
rejected due to signature mismatch; 437 because required information was
missing; 7 because the elector was found to be disqualified; and 84 because the
elector chose to vote in person during early voting. Id. Further, as of October
18th, BORE has rejected a total of 524 absentee ballots. Id. § 18. Of those 524
rejections, 9 ballots were rejected because of signature mismatch; 209 because
the oath was not signed; and 306 because required information was missing. 1d.

B. Relief Requested

Plaintiffs GMVP and Advancing Justice-Atlanta request that election

officials provide rejection notice for both absentee ballot applications and

that 128 were rejected because the year of birth was missing or mistakenly filled
in as the current year.
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absentee ballots within one day of a signature mismatch rejection. These
Plaintiffs also ask that voters whose absentee ballots are rejected be given an
opportunity to resolve and appeal a signature discrepancy pursuant to the
existing procedures set forth in O.C.G.A. § 21-2-230(g) within three days of
Election Day or three days after receiving pre-rejection notice, whichever is later.
For ballot application rejections, Plaintiffs GMVP and Advancing Justice-Atlanta
ask that voters also be permitted to avail themselves of the notice and
opportunity procedures in O.C.G.A. § 21-2-230(g) up until the Friday before
Election Day. See GMVP Dkt. No. [5] at 2-3.

The Elector Plaintiffs further request that the Court order election officials
to determine the eligibility of each mail ballot application and mail ballot within
three business days of receipt and, within one business day of finding an
application deficient, to (1) send the applicant via first-class mail a written notice
of rejection, a new application, and instructions to cure; and (2) call and email
the applicant (provided the applicant has supplied the necessary information) to
inform the applicant of the grounds of ineligibility and instructions to cure. They
also ask that such notification include instructions for tracking the status and
progress of an application and ballot issuance on the Secretary of State’s website.
See Martin Dkt. No. [19] at 10 (providing the Electors’ requested form deficiency

notice).3

3 As stated supra at 3, the Electors also seek additional relief, which the Court will
consider in the future.
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Il. Legal Standard4
The standard for obtaining a temporary restraining order (“TRO”) is

identical to that of obtaining a preliminary injunction. Windsor v. United States,

379 F. App’x 912, 916-17 (11th Cir. 2010). To obtain a preliminary injunction, the
moving party must demonstrate: (1) a substantial likelihood of success on the
merits; (2) a substantial threat of irreparable injury if the injunction is not
granted; (3) the threatened injury to the movant outweighs the damage to the
opposing party; and (4) granting the injunction would not be adverse to the

public interest. Four Seasons Hotels & Resorts, B.V. v. Consorcio Barr, S.A., 320

F.3d 1205, 1210 (11th Cir. 2003). “The preliminary injunction is an extraordinary
and drastic remedy not to be granted unless the movant ‘clearly carries the

burden of persuasion’ as to the four prerequisites.” United States v. Jefferson

Cty., 720 F.2d 1511, 1519 (11th Cir. 1983) (quoting Canal Auth. v. Callaway, 489

F.2d 567, 573 (5th Cir. 1974)).
I11. Discussion
Defendants make a variety of challenges to Plaintiffs’ requested injunction.
Specifically, Defendants assert: (1) Plaintiffs do not have standing; (2) Plaintiffs’

claims should be barred by laches; (3) Plaintiffs cannot bring a facial challenge to

4 The Court recognizes that Plaintiff Electors seek a preliminary injunction while
Plaintiffs GMVP and Advancing Justice-Atlanta seek a temporary restraining
order.
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these statutes; and (4) Plaintiffs have not established the four injunction factors.
The Court will consider each argument in turn.
A. Standing

Defendants first argue that Plaintiffs do not have standing to bring their
claims. Article 111 standing requirements are threefold:

First, the plaintiff must have suffered, or must face an imminent and

not merely hypothetical prospect of suffering, an invasion of a legally

protected interest resulting in a “concrete and particularized” injury.

Second, the injury must have been caused by the defendant’s

complained-of actions. Third, the plaintiff's injury or threat of injury

must likely be redressible by a favorable court decision.

Fla. State Conference of NAACP v. Browning, 522 F.3d 1153, 1159 (11th Cir. 2008)

(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560—61 (1992)). Where only

injunctive relief is sought, only one plaintiff with standing is required. Crawford

v. Marion Cty. Election Bd., 472 F.3d 949, 951 (7th Cir. 2007), aff'd, 553 U.S. 181

(2008); see also 553 U.S. at 189 n.7 (expressly agreeing with the Seventh Circuit’s
finding on this point).

The GMVP Plaintiffs have asserted direct standing under an organizational
standing theory. In their Response, Defendants challenge those Plaintiffs’ ability

to satisfy the first and third standing requirements.> Specifically, Defendants

5 Though not challenged by Defendants, the Court notes that the individual voter
Plaintiffs in Martin have established standing because any burden on their ability
to vote that is not imposed on other voters, no matter how slight, is an injury
sufficient to confer standing. See Common Cause/Ga. v. Billups, 554 F.3d 1340,
1351-52 (11th Cir. 2009); Charles H. Wesley Educ. Found., Inc. v. Cox, 408 F.3d
1349, 1352 (11th Cir. 2005). Plaintiffs have sufficiently alleged that other absentee
voters whose mail ballots are challenged on the basis of the voters’ qualifications

11
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assert that Plaintiffs Advancing Justice-Atlanta and GMVP cannot establish a
concrete and particularized injury sufficient to support direct organizational
standing absent a showing that they will have to divert resources to warning
voters about the potential risks of filing absentee ballots. GMVP Dkt. No. [23] at
14. Further, Defendants contend that even if Plaintiffs’ proffered evidence is
sufficient to confer standing under a resource-diversion theory, Plaintiffs have
failed to show how an injunction would redress the harm alleged because they
would be required to expend the same or additional efforts to inform voters of the
new procedures required by the injunction. Id. at 15-16.

An organization must show an impediment of its mission or diversion of its
resources as a basis for standing if it seeks to sue on its own behalf. See
Browning, 522 F.3d at 1158, 1164-66. In their Motion for Temporary Restraining
Order, GMVP Plaintiffs provided declaration evidence that they will have to
divert more resources to “warning voters about th[e] risk” of signature mismatch
rejections and to “following up with voters to explore any possibility of ensuring
that their ballot will be counted, such as placing calls to county registrars or

expending more resources towards facilitating in-person voting to compensate

are given an opportunity to be heard on such challenge before any final
determination is made not to count their ballots. See O.C.G.A. § 21-2-230(g). No
such hearing procedure is granted to absentee voters whose mail ballots are
rejected on the basis of a signature mismatch. While these voters may be able to
vote another way or submit a new mail ballot, the rejected ballot is never
counted. O.C.G.A. § 21-2-381(b)(2)(3). Further, the injury is fairly traceable to
the Martin Defendants’ enforcement and implementation of these state election
laws and redressable by the relief sought.

12
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for the risk of absentee ballots not being counted.” GMVP Dkt. Nos. [5-2] {1 3-4,
[5-3] 11 4-5. Defendants argue that this evidence is not sufficient to create direct
organizational standing because “Plaintiffs have not explained how those
activities differ from what they categorize as their ‘regular voting and voter
registration activities’ in which their organizations already engage.” GMVP DKkt.
No. [23] at 14. However, Defendants conceded during oral argument that
Plaintiffs’ additional affidavit evidence submitted the day prior likely suffices to
meet the injury requirement. See GMVP Dkt. Nos. [25-1, 25-2]. The Court agrees.

The Eleventh Circuit’s opinion in Browning is instructive here given its
numerous factual similarities to the case at hand. There, organizational plaintiffs
including the Florida NAACP, the Southwest Voter Registration Education
Project (“SVREP”), and the Haitian-American Grassroots Coalition challenged a
Florida statute on several grounds, including the due process clause. 522 F.3d at
1158. The Florida statute set forth a new verification process for first-time voter
registrants in the state, requiring each applicant to provide either the applicant’s
driver’s license number or the last four digits of his or her Social Security
number. Id. at 1156. Before the application could be accepted, the Florida
Department of State had to verify or match the number provided in the
application with the number assigned to the applicant’s name by the relevant
agency. Id. In the event of a mismatch, the voter registration was not completed,

and the applicant was notified of the rejection through the mail. Id. at 1156-57.
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Ultimately, the Eleventh Circuit held in Browning that the organizational
plaintiffs had both direct and associational standing. 1d. at 1160-66. On direct
standing, the Eleventh Circuit cited with approval the Seventh Circuit’s Crawford
opinion for the propositions that “an organization suffers an injury in fact when a
statute ‘compel[s]’ it to divert more resources to accomplishing its goals” and
“[t]he fact that the added cost has not been estimated and may be slight does not
affect standing, which requires only a minimal showing of injury.”” 1d. at 1165
(quoting Crawford, 472 F.3d at 951). Thus, following the Seventh Circuit’s
reasoning, the Eleventh Circuit similarly held that the organizational plaintiffs
had made a sufficient showing of an imminent concrete injury where they
“reasonably anticipate[d] that they [would] have to divert personnel and time to
educating volunteers and voters on compliance with [the Florida statute] and to
resolving the problem of voters left off the registration rolls on election day.” Id.
at 1165-66.

In arguing that GMVP Plaintiffs have not presented sufficient resource-
diversion evidence, Defendants in their brief correctly note that the Eleventh

Circuit in Common Cause discussed evidence from the organizational plaintiff

that it had to divert resources from efforts that were part of its mission to efforts
to assist voters in obtaining photo identification. GMVP Dkt. No. [23] at 15 (citing

Common Cause, 554 F.3d at 1350-51). However, Defendants cite to no authority

that an organizational plaintiff must explain exactly how its resources will be

diverted from one endeavor to another before sufficient injury can be shown. For
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example, in Browning, the Eleventh Circuit found that the SVREP plaintiff made
a sufficient showing that it would suffer a concrete injury based only on its
“anticipat[ion] that it will expend many more hours than it otherwise would have
conducting follow-up work with registration applicants because voters will have
their applications denied due to matching failures.” 522 F.3d at 1166 (emphasis

added). See also Arcia v. Fla. Sec’y of State, 772 F.3d 1335, 1341-42 (11th Cir.

2014).

Here, Plaintiffs Advancing Justice-Atlanta and GMVP have both alleged
that, in light of news articles reporting high absentee ballot rejection rates in
Gwinnett County in particular, they “must now divert more resources towards
warning voters about” the risk of a signature mismatch. Plaintiff Advancing
Justice-Atlanta further noted “higher rates of rejection especially among Asian
Americans.” Cho. Decl., GMVP Dkt. No. [5-3] 1 4. Moreover, both GMVP
Plaintiffs have provided additional affidavits from the Executive Director of
GMVP and Deputy Director of Advancing Justice-Atlanta, which provide
thoroughly detailed accountings of the specific activities from which the
organizations have had to divert resources to address absentee ballot rejection
concerns. These activities include, inter alia, phone banking, finding canvassing
volunteers, in-person and written “get-out-the-vote” efforts (which Advancing
Justice-Atlanta conduct in five different languages), preparing for and facilitating
voter education forums to educate community members on what will appear on

their ballots and on issues that impact them, facilitating a candidate forum,
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preparing for an upcoming fundraiser and grant-writing efforts, and translating
educational materials. GMVP Dkt. Nos. [25-1, 25-2]. This declaration evidence is
sufficient to show that the organizations were compelled “to divert more
resources to accomplishing [their] goals[,]” which the Eleventh Circuit has held is
enough to confer standing even where the added cost has not been estimated and
may be slight. Browning, 522 F.3d at 1165. Therefore, the GMVP Plaintiffs have
met their burden of establishing a concrete and particularized injury under the
organizational standing rubric.

The Court also finds Defendants’ redressability arguments unavailing. If
the requested injunction is granted, the State will be required to implement
procedures necessary to satisfy procedural due process. In other words, the
organizational Plaintiffs will not bear the same burden of assisting and warning
voters once the State is required to assist voters whose ballots are challenged as
illegitimate and once the urgency of warning voters is diminished by way of due
process protections. Therefore, standing is established.

B. Laches

Defendants next argue that Plaintiffs’ injunction request is barred by the
equitable doctrine of laches. GMVP Dkt. No. [24] at 15-18. The affirmative
defense of laches requires a defendant to prove three things: “(1) there was a
delay in asserting a right or claim, (2) the delay was not excusable, and (3) the

delay caused [a defendant] undue prejudice.” United States v. Barfield, 396 F.3d

1144, 1150 (11th Cir. 2005) (citing AmBrit, Inc. v. Kraft, Inc., 812 F.2d 1531, 1545
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(11th Cir. 1986)). As such, the applicability of laches is dependent on the specific

facts of a case. See Coca-Cola Co. v. Howard Johnson Co., 386 F. Supp. 330, 334

(N.D. Ga. 1974) (“Whether laches bars an action depends on the circumstances of

the particular case. . . .”) (citation omitted); Studiengesellschaft Kohle mbH v.

Eastman Kodak Co., 616 F.2d 1315, 1325 (5th Cir. 1980) (“Laches and estoppel

are equitable defenses whose appropriateness must be determined in each case
under its particular factual situation.”)(citations omitted).

Here, Defendants contend that Plaintiffs’ delay was unreasonable given
that the statutes at issue have been part of Georgia’s election code for over fifteen
years, and that Plaintiffs nevertheless waited until after the start of the 2018
general election to file suit. GMVP Dkt. Nos. [23] at 25-26; [24] at 15. Relying

heavily on the Fourth Circuit’s decision in Perry v. Judd, Defendants urge this

Court not to “upend the orderly progression of state electoral processes at the
eleventh hour.” 471 F. App’x 219, 220-21 (4th Cir. 2012); GMVP Dkt. No. [24] at
16-17. But while Defendants correctly note that—despite over a decade of use—
the challenged statutes have never been questioned, weighing on the other side of
equitable scale is the notion that, given the fact-sensitive nature of a laches
inquiry, courts have been hesitant to bar claims under a laches defense when

there is limited factual information available. See Espino v. Ocean Cargo Line,

Ltd., 382 F.2d 67, 70 (9th Cir. 1967) (“[T]he factual issues involved in a laches
defense can rarely be resolved without some preliminary evidentiary

inquiry.”); see also Jeffries v. Chi. Transit Auth., 770 F.2d 676, 679 (7th Cir.
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1985) (“Laches is generally a factual question not subject to summary
judgment.”).

At this early juncture, the Court does not find Plaintiffs’ delay inexcusable.
Indeed, Plaintiffs offer several patently reasonable explanations for the timing of
their suits—for example, Plaintiffs GMVP and Advancing Justice-Atlanta contend
that they filed suit in response to the October 12, 2018 news article highlighting
the apparent magnitude of the issue in Gwinnett County. GMVP Dkt. No. [25] at
11. In a similar vein, Plaintiff Electors allege that applications for absentee ballots
have surged in the wake of the recent and highly-publicized litigation over the
reliability of the DRE voting system, thereby highlighting and exacerbating the

purported issues. Martin Dkt. No. [10] § 3. Accordingly, the Court is not

persuaded that Plaintiffs’ delay in bringing suit was inexcusable.t See, e.qg.,

6 Nor does the Court find merit in Defendants’ assertion that entering injunctive
relief this close to an election will seriously disrupt the electoral process, resulting
in significant prejudice to both Defendants and the public. Indeed, multiple
courts within the Eleventh Circuit have granted injunctive relief against election
officials in close temporal proximity to an election despite recognizing the
administrative burden inherent in such relief. See, e.q., Fla. Democratic Party v.
Detzner, No. 4:16-cv-607-MW/CAS, 2016 WL 6090943, at *9-*10 (N.D. Fla. Oct.
16, 2016) (granting a preliminary injunction 22 days before the 2016 general
election to provide voters with the opportunity to cure signature mismatch on
absentee ballots); Ga. Coal. for the Peoples’ Agenda, Inc. v. Deal, 214 F. Supp. 3d
1344, 1345-46 (S.D. Ga. 2016) (entering an injunction extending the voter
registration deadline in Chatham County less than thirty days before the 2016
general election while also acknowledging that “the extension would present
some administrative difficulty.”); Common Cause/Ga. v. Billups, 406 F. Supp. 2d
1326, 1376 (N.D. Ga. 2005) (enjoining Georgia’s voter photo identification
requirement shortly before the November 2005 municipal election in spite of the
“inconvenience and expense that entering a preliminary injunction may work
upon the State”).
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SunAmerica Corp. v. Sun Life Assur. Co. of Can., 77 F.3d 1325, 1345 (11th Cir.

1996) (Birch., J., concurring) (in determining whether delay is “excusable,” a
court must not “limit itself solely to a raw calculation of the time period involved .
.. the court should also examine the reasons for any delay.”). Laches does not bar
Plaintiffs’ injunction request.

C. Whether Plaintiffs May Bring a Facial Challenge

Defendant Kemp contends that, while the GMVP Plaintiffs purport to bring
both facial and as-applied procedural due process challenges to the statutory
provisions at issue, the Court should only consider the facial challenge because
Plaintiffs have “failed to identify a single voter to whom these statutes have been
unconstitutionally applied.” GMVP Dkt. No. [24] at 18. Further, Defendant Kemp
argues that because the statutes would not disenfranchise a hypothetical elector
who applied for an absentee ballot well in advance of the election and was
provided rejection notice with sufficient time and ability to cure with a corrected
ballot, Plaintiffs cannot prove that the law would be “unconstitutional in all of its

applications.” 1d. at 19 (quoting Wash. State Grange v. Wash. State Republican

Party, 552 U.S. 442, 449 (2008)).

Because Plaintiffs have not identified a voter to whom these statutes have
been unconstitutionally applied, the Court agrees that Plaintiffs’ objection to
Georgia’s absentee voting procedures should be construed as a facial challenge.

See id. The Supreme Court has “articulated two formulations of the standard for

19




Case 1:18-cv-04776-LMM Document 23 Filed 10/24/18 Page 20 of 31
Case: 18-14503 Date Filed: 10/30/2018 Page: 21 of 32

assessing facial challenges to statutes.” Libertarian Party of N.H. v. Gardner, 843

F.3d 20, 24 (Ist Cir. 2016).

In United States v. Salerno, the Supreme Court held that a facial challenge

can only succeed where a plaintiff “establishes that no set of circumstances exists
under which the Act would be valid.” 481 U.S. 739, 745 (1987). More recently, the
Supreme Court explained that “a facial challenge must fail where the statute has a

plainly legitimate sweep.” Wash. State Grange, 552 U.S. at 449 (internal

guotation and citation omitted). The Eleventh Circuit recently cited the latter
formulation in the context of a facial procedural due process challenge. See J.R. v.
Hansen, 803 F.3d 1315, 1320 (11th Cir. 2015) (“Hansen 117) (“A plaintiff
challenging a law as facially unconstitutional ‘must establish that no set of

M7

circumstances exists under which the law would be valid.” (quoting Horton v.

City of St. Augustine, 272 F.3d 1318, 1329 (11th Cir. 2001))).

But Plaintiffs’ procedural due process challenge survives under either
standard. The Court need not “go beyond the statute’s facial requirements and

speculate about ‘*hypothetical’ or ‘imaginary’ cases.” Wash. State Grange, 552 U.S.

at 450. Rather, the written terms of the statute dictate the procedure. J.R. v.
Hansen, 736 F.3d 959, 966 (11th Cir. 2013) (“Hansen 1”) (“In facial due process
challenges, we have looked to the statute as written to determine whether the
procedure provided comports with due process.”). An absentee voter whose ballot
application or ballot is rejected is “promptly” notified of such rejection, but the

voter is neither provided with a hearing nor an opportunity to appeal the
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registrar’s decision. O.C.G.A. 88 21-2-381, -386. Because the statute at issue
leaves no room for discretion in its application, the procedures provided are

apparent from the statutes’ facial terms. See, e.g., Gardner, 843 F.3d at 24, see

also Boddie v. Connecticut, 401 U.S. 371, 375 (1971) (explaining that procedural

due process hinges on the “guarantee that one may not be deprived of his rights,
neither liberty or property, without due process of law.”). Thus, the Court can
readily ascertain from the statute, as written, whether the procedures therein
comport with due process and a facial challenge is appropriate. In other words,
the opportunity to be heard either is—or is not—provided by the statute on its
face. That is the subject of a facial challenge and the Court’s next inquiry.
D. Merits

The Court will first consider whether Plaintiffs have established a
substantial likelihood of success on the merits of their procedural due process
claims, before turning to the remaining injunction factors.

1. Procedural Due Process

Under the law of the Eleventh Circuit, a § 1983 claim alleging a procedural
due process denial requires proof of three elements: (1) a deprivation of a
constitutionally protected liberty interest; (2) a state action; and (3)

constitutionally inadequate process. Grayden v. Rhodes, 345 F.3d 1225, 1232

(11th Cir. 2003). In this case, the second element is not in dispute. Defendants
do, however, vigorously contest Plaintiffs’ likelihood of success on the remaining

elements.
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Defendant Kemp first objects to Plaintiffs’ contention that the challenged
statute deprives registered voters of their constitutionally-protected liberty
interest in the right to vote. GMVP Dkt. No. [24] at 22. Defendants correctly note
that there is no federal constitutional right to vote by absentee ballot. Id. (citing

McDonald v. Bd. of Election Comm’rs of Chi., 394 U.S. 802, 807-08 (1969)).

Accordingly, Defendants aver that procedural due process protections apply only
to the extent that the State of Georgia has conferred the right to vote by absentee
ballot through the process set forth in the Georgia Election Code. GMVP Dkt. No.
[24] at 24.

The Court disagrees. Courts around the country have recognized that
“[w]hile it is true that absentee voting is a privilege and a convenience to voters,
this does not grant the state the latitude to deprive citizens of due process with

respect to the exercise of this privilege.” Raetzel v. Parks/Bellemont Absentee

Election Bd., 762 F. Supp. 1354, 1358 (D. Ariz. 1990); see also Zessar v. Helander,

No. 05 C 1917, 2006 WL 642646, at *6 (N.D. Ill. 2006) (“approved absentee
voters are entitled to due process protection.”). While Defendants correctly assert
that the right to apply for and vote via absentee ballot is not constitutionally on
par with the fundamental right to vote, once the state creates an absentee voting
regime, they “must administer it in accordance with the Constitution.” Zessar,
2006 WL 642646, at *6. Indeed, the Supreme Court has long held that state-

created statutory entitlements can trigger due process. See Goldberg v. Kelly, 397

U.S. 254, 262 (1970); Paul v. Davis, 424 U.S. 693, 710-12 (1976). Having created
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an absentee voter regime through which qualified voters can exercise their
fundamental right to vote, the State must now provide absentee voters with
constitutionally adequate due process protection.
The remaining question is whether Georgia’s absentee ballot statute

provides adequate process. See Grayden, 345 F.3d at 1232. “To determine what

process is due, courts turn to the test from Mathews v. Eldridge, which requires

the balancing of a number of considerations:

First, the private interest that will be affected by the official action;
second, the risk of an erroneous deprivation of such interest through
the procedures used, and the probative value, if any, of additional or
substitute procedural safeguards; and finally, the Government’s
interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural
requirement would entail.”

Hansen I, 736 F.3d at 966 (quoting Mathews v. Eldridge, 424 U.S. 319, 335

(1976)). In addition, the Mathews Court implored courts to recognize that
“procedural due process rules are shaped by the risk of error inherent in the
truthfinding process as applied to the generality of cases, not the rare
exceptions.” 424 U.S. at 344.

Here, the Court agrees with Plaintiffs that the private interest at issue
implicates the individual’s fundamental right to vote and is therefore entitled to
substantial weight. GMVP Dkt. No. [5-1] at 13. Given that the State has provided
voters with the opportunity to vote by absentee ballot, the State must now

recognize that the “privilege of absentee voting is certainly ‘deserving of due
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process.”” Saucedo v. Gardner, No. 17-cv-183-LM, 2018 WL 3862704, at *10

(D.N.H. Aug. 14, 2018) (quoting Raetzel, 762 F. Supp. at 1358).

Turning to the second factor, Defendants contend that “the procedures
used minimize the risk of erroneous deprivation . . . [and] provide for prompt
notice and an ability to cure the deficiency.” GMVP Dkt. No. [24] at 32. At oral
argument, Defendants further averred that the risk of erroneous deprivation is
not high—indeed, in Gwinnett County only nine absentee ballots have been
rejected due to signature mismatch thus far. Ledford Decl., GMVP Dkt. No. [23-1]
{1 18. Plaintiffs respond that the risk of a voter’s absentee ballot application or
ballot being erroneously rejected is substantial, given that a single election
official—who is not trained in handwriting analysis—has unchecked discretion to

determine whether two signatures match. GMVP Dkt. No. [5-1] at 16; see also

Saucedo, 2018 WL 3862704, at *11 (recognizing that “the task of handwriting
analysis by laypersons . . . is fraught with error.”). Further, Plaintiffs note that the
existing cure option is illusory, particularly for the category of voters who cannot
vote in person due to physical infirmity. See id. at *12. There is simply no
guarantee that such voters’ signatures might match on a second absentee ballot
or absentee ballot application. While the Court recognizes that the risk of an
erroneous deprivation is by no means enormous, permitting an absentee voter to
resolve an alleged signature discrepancy nevertheless has the very tangible

benefit of avoiding disenfranchisement. See, e.qg., Zessar, 2006 WL 642646, at *9

(“It is apparent that the risk of erroneous deprivation of the protected interest in
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absentee voting is not enormous, but the probable value of an additional
procedure is likewise great in that it serves to protect the fundamental right to
vote.”). Accordingly, the probative value of additional procedures is high in the
present case.

The third and final factor in the Mathews balancing test asks the Court to
examine the government’s interest, including “the function involved and the
fiscal and administrative burdens that the additional or substitute procedural
requirement would entail.” 424 U.S. at 335. Here, without doubt, Defendants
have a strong interest in maintaining the integrity of elections. Defendants assert
that additional procedures are not only burdensome but also unnecessary, as the
“simple verification of identify can be accomplished by the voter simply showing
up at the county election office.” GMVP Dkt. No. [24] at 32. But as the Court has
already recognized, there is a category of absentee voters who vote by mail
because they physically cannot show up in person. And Defendants cannot cry
foul with regard to the burden of additional procedures given that Defendants
conceded at oral argument that counties already permit voters to verify their
signatures through extrinsic evidence on an ad hoc basis.

As a final note, the Court also finds that the additional procedures impose a
minimal burden on Defendants because the statute elsewhere already provides
notice, a hearing, and an opportunity to appeal for absentee voters whose ballots
are challenged for ineligibility. See O.C.G.A. 8§ 21-2-229(e), -230(g), -419; see

also Zinermon v. Burch, 494 U.S. 113, 137 (1990) (“we cannot say that
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postdeprivation process was impossible . . . [where the state] already has an
established procedure.”). Defendants fail to explain why it would impose a severe
hardship to afford absentee voters a similar process for curing mismatched
signature ballots as for curing qualification challenges or casting a provisional

ballot. Compare Detzner, 2016 WL 6090943, at *8 (“There is no reason that same

procedure cannot be implemented (rather, re-implemented) for mismatched-
signature ballots.”). Because many of the procedures Plaintiffs request are
already in place, the Court finds that additional procedures would involve
minimal administrative burdens while still furthering the State’s asserted interest
in maintaining the integrity of its elections. See Saucedo, 2018 WL 3862704, at
*13 (“[A]dditional procedures further the State’s interest in preventing voter
fraud while ensuring that qualified voters are not wrongly disenfranchised.”).

In light of the foregoing, the Court finds that Plaintiffs have established a
substantial likelihood of success on the merits of their procedural due process
claims.’

2. Remaining Injunction Factors

The Court also finds that the remaining injunction factors weigh in

Plaintiffs’ favor. The Court finds that Plaintiffs have established irreparable injury

as a violation of the right to vote cannot be undone through monetary relief and,

" Because the Court finds that an injunction is warranted on the signature
mismatch issue pursuant to procedural due process requirements, the Court
declines to also decide whether an injunction would be warranted on this same
issue pursuant to a substantive due process or equal protection violation.
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once the election results are tallied, the rejected electors will have been

disenfranchised without a future opportunity to cast their votes. See Odebrecht

Const., Inc. v. Sec'y, Fla. Dep'’t of Transp., 715 F.3d 1268, 1289 (11th Cir. 2013)

(“In the context of preliminary injunctions, numerous courts have held that the
inability to recover monetary damages because of sovereign immunity renders

the harm suffered irreparable.”)(collecting cases); see also League of Women

Voters of N. Carolina v. North Carolina, 769 F.3d 224, 247 (4th Cir. 2014)

(“Courts routinely deem restrictions on fundamental voting rights irreparable

injury.”); Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012) (“A

restriction on the fundamental right to vote therefore constitutes irreparable

injury.”); Cunningham v. Adams, 808 F.2d 815, 821 (11th Cir. 1987) (*An injury is

‘irreparable’ only if it cannot be undone through monetary remedies.”).

And the Court finds that the balance of equities and the public interest
support an injunction. With respect to their hardship, Defendants essentially
argue that it would be unduly burdensome to employ a new procedure this close
to the election and that Plaintiffs should have brought their actions sooner. By
changing the procedures this close to the election, Defendants argue, the integrity
of the election process will be put into question. But Defendants’ arguments at
the hearing undermine those points.

Preliminarily, the Court does not understand how assuring that all eligible
voters are permitted to vote undermines integrity of the election process. To the

contrary, it strengthens it. Second, Defendants argue that the signature mismatch
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rejection is “rare”—only 0.017% of all accepted absentee ballots in 2016 were
rejected on that basis. See Harvey Decl., GMVP Dkt. No. [24-1] { 11. But that
statistic only bolsters Plaintiffs’ argument that any additional, constitutionally
mandated processes will not be an administrative burden. For instance,
according to the Secretary of State’s online system—which the State readily
admits is not accurate as not all counties track absentee ballot rejection numbers
through it—only 228 signature match rejections have occurred statewide. See

McDonald Decl., Martin Dkt. No. [16] at 11. The State cannot claim on one hand

that an appeal process would be an administrative nightmare while on the other
claiming that such a rejection is rare.

And finally, because the Court is ordering Defendants to provide an
opportunity to be heard by essentially adopting the provisional ballot process,
O.C.G.A. § 21-2-419, see infra, election officials will not have to divert resources
to conduct informal, identification-confirmation hearings until after the election.
In the interim, election officials will only have to additionally provide provisional
ballots—which are on the same form as absentee ballots—to ballot applicants
with signature mismatches. This, coupled with drafting a new rejection letter

which outlines the Court’'s mandated procedures, is not so burdensome as to

outweigh Georgians’ right to vote. See Wesberry v. Sanders, 376 U.S. 1, 17 (1964)

(“No right is more precious in a free country than that of having a voice in the
election of those who make the laws under which, as good citizens, we must live.

Other rights, even the most basic, are illusory if the right to vote is
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undermined.”). Plaintiffs have established all four prerequisites to warrant
injunctive relief.
IV. Conclusion

Plaintiffs have shown they are entitled to an injunction on the signature
mismatch issue. The Court proposes entering the below injunction. As the parties
have not had an opportunity to be heard on the exact terms of the Court’s
proposal, the parties have until noon on Thursday, October 25, 2018, to provide
the Court with any objections to the form. Any objections should not exceed 10
pages. The Court is specifically interested in comments as to whether any of the
below language is confusing or will be unworkable for the implementing officials.
This is not meant to be an opportunity to readdress the propriety of entering the
injunction—only its form. The Court will then take into account the parties’
comments and immediately enter an injunction similar to that proposed below.

Proposed Injunction

The Secretary of State’s Office shall issue the following instructions to all
county boards of registrars, boards of elections, election superintendents, and
absentee clerks:

1) All county elections officials responsible for processing absentee ballots
shall not reject any absentee ballots due to an alleged signature mismatch.
Instead, for all ballots where a signature mismatch is perceived, the county
elections official shall mark this ballot as provisional. See O.C.G.A. § 21-2-

419. The county elections official shall then provide pre-rejection notice

29




2)

3)

Case 1:18-cv-04776-LMM Document 23 Filed 10/24/18 Page 30 of 31
Case: 18-14503 Date Filed: 10/30/2018 Page: 31 of 32
and an opportunity to resolve the alleged signature discrepancy to the
absentee voter. This process shall be done in good faith and is limited to
confirming the identity of the absentee voter. This process shall be done no
later than three days following the election. The absentee voter shall have
the right to appeal any absentee ballot rejection following the outcome of
the aforementioned process, as designated in O.C.G.A. § 21-2-229(e).
All county elections officials responsible for processing absentee ballot
applications shall not reject any absentee ballot application due to an
alleged signature mismatch. Instead, for all ballot applications where a
signature mismatch is perceived, the county elections official shall, in
addition to the procedure specified in O.C.G.A. § 21-2-381(b), provide a
provisional absentee ballot to the absentee voter along with information as
to the process that will be followed in reviewing the provisional ballot. The
outer envelope of the absentee ballot provided shall be marked provisional.
Once any provisional ballot is received, the procedure outlined in section 1
above is to be followed.
This injunction should apply to all absentee ballot applications and
absentee ballots with designated signature mismatches submitted in this
current election. This injunction does not apply to voters who have already

cast an in—person vote.
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IT IS SO ORDERED this 24th day of October, 2018.

| . &
| N

st Wlnsn
LEIGH MARTIN MAY
UMITED STATES DISTREICT 1IN
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
V.
BRIAN KEMP, et al., CIVIL ACTION NO.
1:18-CV-4776-LMM
Defendants.

GEORGIA MUSLIM VOTER
PROJECT, et al.,

Plaintiffs,
V.

BRIAN KEMP, et al., : CIVIL ACTION NO.
1:18-CV-4789-LMM

Defendants.
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TEMPORARY RESTRAINING ORDER

Based upon the Court’s prior findings, see Martin Dkt. No. [23]; GMVP
Dkt. No. [28], the Secretary of State’s Office shall issue the following instructions
to all county boards of registrars, boards of elections, election superintendents,
and absentee clerks:

1) All county elections officials responsible for processing absentee ballots
shall not reject any absentee ballots due to an alleged signature mismatch.
Instead, for all ballots where a signature mismatch is perceived, the county
elections official shall treat this absentee ballot as a provisional ballot,
which shall be held separate and apart from the other absentee ballots. See
0O.C.G.A. § 21-2-419; Ga. Comp. R. & Regs. 183-1-14-.03(2). The county
elections official shall then provide pre-rejection notice and an opportunity
to resolve the alleged signature discrepancy to the absentee voter. This
process shall be done in good faith and is limited to confirming the identity
of the absentee voter consistent with existing voter identification laws. See
0.C.G.A. 8§ 21-2-417, -417.1. The elections official is required to send
rejection notice via first-class mail and also electronic means, as available
or as otherwise required by law. See O.C.G.A. § 21-2-384(a)(2). This
process shall include allowing the absentee voter to send or rely upon a
duly authorized attorney or attorney in fact to present proper
identification. This process shall be done prior to the certification of the

consolidated returns of the election by the election superintendent. See
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0O.C.G.A. § 21-2-230(g). The absentee voter shall have the right to appeal
any absentee ballot rejection following the outcome of the aforementioned
process, as designated in O.C.G.A. § 21-2-229(e). Any aforementioned
appeals that are not resolved as of 5 p.m. on the day of the certification
deadline shall not delay certification and shall not require recertification of
the election results unless those votes would change the outcome of the
election. See O.C.G.A. § 21-2-493(]).
All county elections officials responsible for processing absentee ballot
applications shall not reject any absentee ballot application due to an
alleged signature mismatch. Instead, for all ballot applications where a
signature mismatch is perceived, the county elections official shall, in
addition to the procedure specified in O.C.G.A. § 21-2-381(b), provide a
provisional absentee ballot to the absentee voter along with information as
to the process that will be followed in reviewing the provisional ballot. The
outer envelope of the absentee ballot provided shall be marked provisional.
Once any provisional ballot is received, the procedure outlined in section 1
above is to be followed.
This injunction applies to all absentee ballot applications and absentee
ballots rejected solely on the basis of signature mismatches submitted in
this current election. This injunction does not apply to voters who have

already cast an in-person vote.
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IT IS SO ORDERED this 25th day of October, 2018.

o Mok, Mo

Leigh Martin May
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GEORGIA MUSLIM VOTER
PROJECT, et al.,

Plaintiffs, CA No. 1:18cv4789-LMM
VS.

BRIAN KEMP, in his official capacity
as Secretary of State of Georgia, et al.,

Defendants.

RHONDA J. MARTIN, etal.,
Plaintiffs, CA No. 1:18cv4776-LMM
VSs.

BRIAN KEMP, in his official capacity
as Secretary of State of Georgia, et al.,

¥k ok ok o ok ok ok ok ok ok ok ok ok Kk ok ¥ ok o F ok ¥

Defendants.

DEFENDANT BRIAN KEMP’S EMERGENCY' MOTION FOR STAY
PENDING APPEAL OF PRELIMINARY INJUNCTION

! There exists good cause for treating this as an emergency motion and waiving the
time requirements of Local Rule 7.1. This Court’s injunction requires substantial
changes and additions to election processes in the middle of an ongoing election, and
it will continue to cause irreparable harm as long as it remains in place. Secretary
Kemp thus asks this Court to rule on the motion as soon as possible.

1



Case 1:18-cv-04776-LMM Document 27 Filed 10/25/18 Page 2 of 25
Case: 18-14503 Date Filed: 10/30/2018 Page: 3 of 38

Defendant Brian Kemp moves this Court for a stay pending appeal of its order
granting a preliminary injunction in these cases. Last-minute challenges to
longstanding election procedures have long been disfavored because they threaten to
disrupt the orderly administration of elections, which is essential to the functioning of
our participatory democracy. This Court’s preliminary injunction IS a case in point;
by adding brand new, untested processes ad hoc to long established election
procedures at the eleventh hour, it will introduce uncertainty and confusion under
extreme time pressure at best, and it risks undermining the integrity of the State’s
election process. Staying that injunction to allow review by the Eleventh Circuit will
ensure at least a measure of careful deliberation before upending the State’s election

processes in the middle of a general election.?

2 The Order is appealable as an injunction, notwithstanding the fact that it is labeled a
“Temporary Restraining Order” in the heading. (Doc. 32 at 2). Courts examine the
nature and function of an order in order to determine whether an order is appealable,
and the trial court’s label is not decisive. Mamma Mia’s Trattoria v. Original
Brooklyn Water Bagel Co., 768 F.3d 1320, 1326, n.5 (11th Cir. 2014) (“Though the
court did not specifically label its proscription as an injunction, the functional effect
of the order controls.”); Mitsubishi Int’l Corp. v. Cardinal Textile Sales, Inc.,, 14 F.3d
1507, 1515, n. 14 (“This court is not bound to accept a district court’s
characterization of its own rulings.”) See also Northeast Ohio Coalition for the
Homeless v. Blackwell, 467 F.3d 999, 1005 (6th Cir. 2006) (an order is appealable “if
it has the practical effect of an injunction” and “the label attached to an order by the
trial court is not decisive”). In ordering the Secretary to undertake affirmative action,
this Order is in substance an injunction, and this Court identified it as an “injunction”
in the body of the Order. (Doc. 32 at 3, { 3).

2
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ARGUMENT

Secretary Kemp is Entitled to a Stay Pending Appeal of This Court’s Order
Granting a Preliminary Injunction.

“[A]s part of its traditional equipment for the administration of justice, a
federal court can stay the enforcement of a judgment pending the outcome of an
appeal.” Nken v. Holder, 556 U.S. 418, 421 (2009). Courts consider four factors to
determine whether to grant a stay pending appeal: “(1) whether the stay applicant has
made a strong showing that he is likely to succeed on the merits; (2) whether the
applicant will be irreparably injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in the proceeding; and (4) where
the public interest lies.” Hand v. Scott, 888 F.3d 1206, 1207 (11th Cir. 2018)
(quoting Nken, 556 U.S. at 426). “The first two factors are the ‘most critical.”” Id.

Each of these factors favors granting a stay pending Secretary Kemp’s appeal
of this Court’s order granting a preliminary injunction.

A.  Secretary Kemp Is Substantially Likely to Succeed on the Merits of
His Appeal.

1. Laches Bars Plaintiffs’ Claims.
Many courts have concluded that laches barred a last-minute challenge to
longstanding election laws during or on the eve of elections. See Perry v. Judd, 471

Fed. Appx. 219 (4th Cir. 2012) (laches barred “last-minute lawsuit” challenging
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Virginia election laws and seeking injunctive relief where the laws had been “on the
books for years™); Marshall v. Meadows, 921 F. Supp. 1490, 1493-94 (E.D. Va.
1996) (laches barred challenge to Virginia open primary law when plaintiffs filed suit
95 days before the challenged primary was scheduled to take place, noting that
“plaintiffs have slept on their rights”); Fulani v. Hogsett, 917 F.2d 1028, 1031 (7th
Cir. 1990) (laches barred claim when plaintiff waited 11 weeks to file suit as election
approached); Marcellus v. Va. State Board of Elections, 2015 U.S. Dist. LEXIS
120584 (E. D. Va. 2015) (finding laches when plaintiffs challenge statute that had
been in effect for 14 years); Soules v. Kauaians for Nukolii Campaign Committee,
849 F. 2d 1176 (9th Cir. 1988) (“The record establishes without dispute that
appellants knew the basis for their alleged equal protection challenge well in advance
of the proposed special election ... [and] district court did not error in barring . . .
relief on the ground of laches.”). So here.

Laches bars a request for equitable relief when (1) the plaintiff delays in
asserting the claim; (2) the delay is not excusable; and (3) the delay causes the non-
moving party undue prejudice. United States v. Barfield, 396 F.3d 1144, 1150 (11th
Cir. 2005); Kason Indus. v. Component Hardware Group, 120 F.3d 1199, 1203 (11th
Cir. 1997); see also Costello v. United States, 365 U.S. 265, 282 (1961). Each

element is met here.
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That Plaintiffs delayed in asserting their claims is plain. Plaintiffs challenge
statutory provisions that have been part of Georgia’s election code for decades, and
yet they waited until after the start of the 2018 general election, to bring their
emergency suits.

This delay is not excusable. A party requesting a preliminary injunction must
generally show reasonable diligence, Benisek v. Lamone, 138 S. Ct. 1942, 1944
(2018), and that is as true in election law cases as elsewhere. Id.; Lucas v. Townsend,
486 U. S. 1301, 1305 (1988) (Kennedy, J., in chambers); Fishman v. Schaffer, 429 U.
S. 1325, 1330 (1976) (Marshall, J., in chambers). On this point, Perry is instructive.
There, the Fourth Circuit affirmed the denial based on laches of an emergency motion
seeking injunctive relief in a constitutional challenge brought by former Texas
Governor Rick Perry to two Virginia statutes setting forth requirements for
circulation of petitions for ballot access: “Plaintiffs had every opportunity to
challenge [the Virginia statutes] at a time when the challenge would not have created
the disruption that this last-minute lawsuit has. [Plaintiffs’] request contravenes
repeated Supreme Court admonitions that federal judicial bodies not upend the
orderly progression of state electoral processes at the eleventh hour. [Plaintiffs] knew
long before now the requirements of Virginia’s election laws. There was no failure

of notice. The requirements have been on the books for years.” Perry, 471 Fed.
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Appx. at 220-21. The Court went on to state that eleventh hour changes to an
otherwise orderly election process are “not just caution lights to lower federal courts;
they are sirens.” Id. at 228. That admonition applies equally here.

It is true that “[a]n inexcusable delay can only occur after the plaintiff
discovers or should have discovered the facts giving rise to his or her cause of
action.” Marcellus v. Va. State Bd. of Elections, 2015 U.S. Dist. LEXIS 120584 at
*17 (E.D. Va. 2015). But as this Court acknowledged, Plaintiffs challenge the statute
only on its face, so no “facts giving rise to [their] cause of action” awaited discovery.
This Court pointed out that Plaintiffs contended that news articles “highlighted” the
alleged issues with the law for them, GMVP Doc. 28 at 18, but the provisions at issue
have been part of Georgia’s election law for decades, and Plaintiffs have offered no
valid excuse for not knowing they were on the books. Indeed, the GMVP Plaintiffs
contend that their “mission includes increasing civic engagement and voter turnout,”
GMVP Docs. 5-2 § 2, 5-3 § 2, which suggests that they should have been acutely
aware of the election laws and particularly able to bring these claims well in advance
of the election.

Finally, Plaintiffs’ requested relief (and the Court’s granted relief) would cause
significant prejudice to the Defendants. Harvey Decl. § 15, GMVP Doc. 31-1

Ledford Decl. 1 19-22, GMVP Doc. 30-1. “Ballots and elections do not magically
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materialize. They require planning, preparation, and studious attention to detail if the
fairness and integrity of the electoral process is to be observed.” Perry, 471 Fed.
Appx. at 226. Last-minute challenges to election laws result not only in prejudice to
governmental defendants who must administer and supervise the elections, but also to
the public, since governmental defendants “are charged with ensuring the uniformity,
fairness, accuracy, and integrity of [the state’s] elections.” 1d. at 227. Serious
disruption to state electoral processes is thus directly against the public interest in
having an orderly and fair election. Id. at 227. The relief requested (and granted)
here is no exception. See generally Harvey Supp. Decl., GMVP Doc. 31-1 Ledford
Supp. Decl., GMVP Doc. 30-1.

2. Plaintiffs Are Not Likely to Prevail on the Merits of Their Facial
Due Process Challenge.

“A § 1983 claim alleging a denial of procedural due process requires proof of
three elements: (1) a deprivation of a constitutionally-protected liberty or property
interest; (2) state action; and (3) constitutionally-inadequate process.” J.R. v. Hansen,
736 F.3d 959, 965 (11th Cir. 2013). And where, as here, the claim is a facial
challenge, a plaintiff must show that “no set of circumstances exists under which the
[statute] would be valid, i.e., that the law is unconstitutional in all of its applications.”
Washington State Grange v. Washington State Republican Party, 552 U.S. 442, 449

(2008) (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)). Plaintiffs have
7
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failed to state a facial procedural due process claim.> Even assuming the State has
conferred a protected liberty or property interest in voting via absentee ballot, the
statutory process for doing so comports with federal due process—or at the very least,
cannot be said to violate due process in all its applications.

In determining what process is due when the state deprives one of its citizens
of a liberty or property interest, courts apply the factors from Mathews v. Eldridge,
which balance (1) “the private interest that will be affected by the official action”; (2)
“the risk of an erroneous deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute procedural safeguards; and
(3) “the Government's interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural requirement would
entail.” Hansen, 736 F.3d at 966. “The Supreme Court in Mathews admonished
courts employing this test to recognize that ‘procedural due process rules are shaped
by the risk of error inherent in the truth finding process as applied to the generality of

cases, not the rare exceptions.’” ld. (quoting Mathews, 424 U.S. at 344).

* Secretary Kemp notes that the Martin plaintiffs have not raised, briefed, or argued a
procedural due process claim at all; their complaint raises only a substantive due
process claim and an equal protection claim. (Martin Doc. 10 {1 54-72.) There could
hardly be a clearer example of a failure to state a claim on which relief may be
granted. For this reason alone, Court erred in granting a preliminary injunction in
the Martin case based on a likelihood of success on the merits of a procedural due
process claim (Martin Doc. 23 at 21), and Secretary Kemp is therefore exceedingly
likely to succeed on the merits of his appeal in Martin.

8
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“And constitutionally adequate process, the Supreme Court has said, is a
flexible concept that ‘cannot be divorced from the nature of the ultimate decision that
is being made.”” Id. at 965 (quoting Parham v. J.R., 442 U.S. 584, 608 (1979)).

Applying the Mathews factors shows that Georgia’s statutory scheme provides
sufficient procedural safeguards for individuals who wish to take advantage of the
convenience of voting by mail.

First, contrary to this Court’s suggestion, the private interest at issue here is not
“entitled to substantial weight” because it “implicates the individual’s fundamental
right to vote.” (GMVP Doc. 28 at 24). Plaintiffs allege that the signature-match
requirement leads to deprivations of two interests here: receiving an absentee ballot
and being able to vote by absentee ballot. Those interests together amount at most to
a privilege and a convenience, different in kind from the fundamental right to vote
itself.* No part of the challenged procedures burden that latter fundamental right; to
the contrary, the entire mail ballot scheme expands the franchise by providing voters
with an additional and convenient option for voting. And voters whose absentee

ballots or ballot applications are rejected, whether for signature issues or because of

* As an initial matter, even these two interests are not equal; at least one court has
concluded that although an interest in casting an absentee ballot is a protectable
interest, the interest in receiving a ballot—i.e., having an application accepted—is
not. See Zessar v. Helander, 2006 U.S. Dist. LEXIS 9830 (N.D. Ill. 2006), vacated as
moot, 536 F.3d 788 (7th Cir. 2008).

9
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other deficiencies, can still vote, either in person or by correcting the deficiency with
another ballot application or ballot.® In other words, the private interest here is not
“substantial” because the rare individuals who could be deprived of the interest at
stake would not be deprived of the ability to vote—only the convenience of voting by
mail.

Second, the statutory procedures already minimize the risk of erroneous
deprivation both as to the absentee ballot application and the ballot itself. In both
instances, the statutes provide for prompt notice to the voter and an unlimited ability
to cure the deficiency by submitting another application or ballot. In addition, in
Gwinnett County, where Plaintiffs appear to have heightened concerns due to “news
reports,” all rejections for questionable signatures are given a second layer of review
by a team of three experienced current and former directors of election. (Ledford
Decl., GMVP Doc. 23-1 1 15). Moreover, the risk of erroneous deprivation appears
to be demonstrably low: for instance, in Gwinnett County, only nine absentee ballots
have been rejected due to signature mismatch thus far. (Ledford Decl., GMVP Daoc.

23-1118.)

> Early voting began in Georgia on October 15, 2018 and will continue through Nov.

2,2018. O.C.G.A. § 21-2-385(d)(1). While some counties have early voting on

multiple Saturdays, all counties will have early voting on Saturday, Oct. 27, 2018. Id.
10
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Additional safeguards, such as those requested by Plaintiff or imposed by this
Court, will add little value. Plaintiffs do not explain how a “hearing” to determine
the validity of a voter’s signature, where the voter would presumably have to appear,
would be any more beneficial to the voter than merely correcting the deficiency with
the ballot or application, or showing up at the county election office with
identification and either voting in person or getting another absentee ballot.

Requiring the state to conduct hearings or other additional process regarding a voter’s
identity is completely unnecessary since that simple verification of identity can be
accomplished by the voter simply showing up at the county election office. The same
goes for this Court’s new appeal process.

Third, the State has a compelling interest in the orderly administration of
elections and in preventing fraud. Purcell v. Gonzalez, 549 U.S. 1, 4 (2006);
Common Cause/Georgia v. Billups, 554 F.3d 1340, 1353 (11th Cir. 2009) (quoting
Crawford v. Marion County Election Bd., 553 U.S. 181, 194-195 (2008)). The
Court’s injunction harms that interest by permitting a voter “to send or rely upon a
duly authorized attorney or attorney in fact to present proper identification” to resolve
a signature discrepancy. GMVP Daoc. 26 { 2. Allowing individuals other than the

voter to “confirm” the voter’s identity merely by having the voter’s identification

11
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plainly introduces a risk of fraud—particularly absent any kind of oath or affidavit
requirement for the “attorney” presenting the voter’s identification.

In addition, “the fiscal and administrative burdens” entailed by the additional
process this Court’s injunction would require are substantial. J.R. v. Hansen, 736
F.3d 959, 966 (11th Cir. 2013). Ensuring statewide compliance with the injunction’s
requirements would require other significant administrative burdens, including
significant changes to how at least some counties track absentee ballot rejections;
changes to the systems for tracking absentee ballot voters; and more. See Harvey
Supp. Decl. § 4-7, GMVP Doc. 31-1.° Moreover, creating a new right of appeal for a
certain subset of provisional ballots as this Court’s injunction requires burdens not
only county election officials but also state courts—whose jurisdiction this Court’s
injunction now purports to expand to hear this new class of appeal, presumably on an
expedited basis post-election. GMVP Doc. 26 1 2. This appeal requirement, given
the timelines generally required for appeals under the statute the Court has borrowed
to set out the procedure for appeals, also threatens counties’ ability to meet their
certification deadline. Harvey Supp. Decl. { 3, GMVP Doc. 31-1. This Court’s

injunction order attempts to rectify that significant flaw by setting out that unresolved

® The order’s requirement that election officials send rejection notices via electronic
means when available additionally burdens county election officials, who will have to
determine on a case-by-case basis whether individuals have provided email addresses
for such notices. GMVP Doc. 26 { 1.

12
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appeals “shall not require recertification of the election results unless those votes
would change the outcome of the election.” GMVP Doc. 26 { 1. But this only
introduces a new problem: given that this appeal requirement is brand new, there is
no system or reporting requirement in place for determining whether the number of
ballots subject to unresolved appeals across the state is high enough to potentially
change the outcome of the election.

Plaintiffs’ characterization of their requested relief as “minimal,” see GMVP
Doc. 1 1 8, underscores their misunderstanding of both the purpose and consequences
of a challenge to a voter’s qualification to vote any ballot, and the simple verification
of one’s identity. A hearing is required, and afforded, to any voter whose
qualification to vote, in any manner, is challenged. O.C.G.A. § 21-2-230(g). But the
rejection of an absentee ballot is not a challenge to a voter’s qualifications, but the
voter’s identity; a matter which the voter can easily cure with identification.
Importantly, challenges to a voter’s qualifications are rare, but many voters choose to
vote by absentee ballot. Requiring a hearing would place additional burdens on the
already heavily taxed election officials administering the election. See, e.g., Ledford
Supp. Decl. 9, GMVP Doc. 30-1 (indicating that Gwinnett County’s elections staff
is already “at their maximum capacity” preparing for the election, and that providing

“anything more than a mailed notification to voters about the status of their ballot”
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after the election, when the staff “must process all cast provisional ballots and work
quickly toward final certification” would be “burdensome”).

In its analysis of the Mathews factors, this Court expressed concern for “a
category of absentee voters who vote by mail because they physically cannot show
up in person,” whether because of a “physical infirmity” or otherwise. (GMVP Doc.
at 24, 25.) To the extent that analysis might turn out differently for that category of
voters—e.g., if it could be shown that the interest in voting by mail is significantly
stronger or the value of additional process significantly higher for such voters—that
might perhaps afford a potential basis for an as-applied challenge to the statute
brought by voters that fall within that category. But as this Court acknowledged, the
only procedural due process challenge in this case is a facial challenge. Showing that
the process afforded may not be sufficient for only a subset of voters does not meet
the high standard for proving a facial challenge, that is, “that the law is
unconstitutional in all of its applications.” Washington State Grange, 552 U.S. at
449. Thus, pointing out conceivably stronger interests of this category of voters in
additional process does not support the Court’s conclusion that Plaintiffs are likely to
succeed on their facial procedural due process challenge.

None of the cases Plaintiffs or this Court rely on support requiring the

additional process outlined in this Court’s preliminary injunction. Most notably,
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unlike Georgia’s statute, the state statutes in each of those cases did not even afford
notice to the voter until after the election, if at all.

In Raetzel v. Parks/Bellemont Absentee Election Bd., 762 F. Supp. 1354, 1357-
1358 (D. Ariz. 1990), which did not specifically address a signature match ballot
component, the court reviewed a statute where an “Absentee Election Board”
determined whether each absentee ballot counted and the voter was never provided
any notice, even post-election. The district court, not surprisingly, found a scheme
that did not allow a voter notice of the disqualification, or an opportunity to fix the
problem even for future elections, problematic. Id. at 1358 (“The disqualified voter
may never ascertain the justification for the rejection of their vote in order to cure the
defect for future eligibility.”)

In Saucedo v. Gardner, 2018 U.S. Dist. LEXIS 136895 (D. N.H. 2018), the
New Hampshire state statute at issue provided that absentee ballots were not
reviewed until election night, and then signatures on the ballots were compared to the
signatures on the absentee ballot applications. Id. at 9-10. Like Arizona, New
Hampshire provided no notice to the voter even after the election. Id. at 10-11.
Importantly, the New Hampshire statute provided additional reasons a ballot might be
rejected, such as not including any signature or otherwise improperly executing the

affidavit on the ballot. Id. at 10. Nonetheless, the court only found that the signature
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match provision, with no notice to the voter either before or after the election,
violated procedural due process. Id. at 44-45.

In Zessar v. Helander, 2006 U.S. Dist. LEXIS 9830 (N.D. Ill. 2006), vacated
as moot, 536 F.3d 788 (7th Cir. 2008), again the statute at issue provided no pre-
election notice to any voter whose ballot was rejected. And again, the matching of a
signature on the ballot envelope against the voter’s registration record did not take
place until the night of the election. Id. at * 6-7. In addition, the statute provided for
notice to the voter only after a twenty-one (21) day, post-election, period for
recounts. Id. at 8. The court held that voters whose absentee ballot applications had
been approved had a state conferred liberty interest protected by procedural due
process, and recognized that absentee ballot applicants did not. I1d. at * 17-19. “The
right to receive an absentee ballot is not the same as the right to vote.” Id. at * 17.
However, once the state has approved the absentee ballot application, “absentee
voters are entitled to [procedural] due process protection.” Id. at * 19,

In Florida Democratic Party v. Detzner, 2016 U.S. Dist. LEXIS 143620 at *5
(N.D. Fl. 2016), the challenged statutes provided that if a voter mailed in an absentee
ballot, but forgot to sign the oath, the voter could cure the deficiency up until 5 pm
the day before the election by providing another oath and photo identification.

However, if the voter signed the oath, that signature was matched against the voter’s
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registration records and the ballot was rejected without notice to the voter or any
opportunity to cure. After the election, the voter would be notified and sent a new
voter registration form. Id. at *19. The district court analyzed the statute under the
Anderson and Burdick line of cases and found the system irrational because it
allowed voters to cure some deficiencies, up to 5 pm the day before the election, but
not a deficiency as to the match of the signature. Id. at 21. The district court held
that the same cure period, i.e., up to 5 pm on the day before the election, should apply
to voters whose ballots were rejected due to the signature non-match. Id. at 28-29.
Importantly, the notice due to voters is that provided in the statute for other
deficiencies, that election officials “shall, on behalf of the county canvassing board,
notify each elector whose ballot was rejected....” 1d. There was no requirement of
any specific method of notification or even standard by when notice had to be
accomplished.

Finally, in La Follete v. Padilla, CPF-17-515931, slip op. at 2 (Cal. Super. Ct.
Mar. 5, 2018), the challenged statute, like Florida’s, provided that if a voter failed to
sign the absentee ballot they were provided notice of the rejected ballot and an
opportunity to cure prior to the certification of the election. 1d. However, like
Florida, if the absentee ballot was rejected for failure to match the signature, the voter

received no notice, even after the election. ld. The California court, relying largely
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on Zessar, held that the state conferred right to vote absentee was due procedural due
process protection. Id. at *4-6.

Far from supporting imposition of additional procedural requirements, these
cases highlight the relative strength of the additional measures Georgia already
provides to ensure that would-be absentee voters have every opportunity to use that
convenient option while still safeguarding the integrity of Georgia’s elections—in
particular, prompt notice of deficiencies and ability to cure right up until election day.
In addition, it is telling that even in these cases, where courts found violations of due
process, no court required a hearing, much less the appeal rights this Court’s
Injunction requires, to resolve the signature issues on a ballot. Even assuming an
individual’s interest in voting by mail rather than in person is subject to federal due
process, due process does not require such substantial procedures as these to protect
an interest in the state-conferred privilege and convenience of not visiting a polling
place in person.

B.  The State Will Be Irreparably Harmed Absent A Stay.

Along with likelihood of success on the merits, whether the stay applicant will
be irreparably injured absent a stay is a “most critical” factor in the analysis whether
to grant a stay pending appeal. Hand, 888 F.3d at 1207. That factor strongly favors

granting a stay. “Any time a State is enjoined by a court from effectuating statutes
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enacted by representatives of its people, it suffers a form of irreparable injury.” 1d.
(quoting Maryland v. King, 567 U.S. 1301, 1301 (2012) (Roberts, C.J., in chambers)
(quotations omitted)). Especially so in the election context; the Supreme Court has
repeatedly recognized the harm caused by upsetting a state’s election process with
last minute changes to its process. Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006);
Benisek v. Lamone, 138 S. Ct. 1942 (2018). The State “has a substantial interest in
avoiding chaos and uncertainty in [statewide] election procedures, and likely should
not be forced to employ” a set of new, ad hoc procedures “created on an artificial
deadline.” Id. This Court should be “reluctant to upset the system now in place—
particularly since [its] order creates so truncated a schedule—when there is a good
chance [its] order may be overturned, and the system would need to be changed still
again.... Put another way, there is wisdom in preserving the status quo ante until” the
Eleventh Circuit “has had an opportunity on full briefing to come to grips” with the
constitutional issues raised in this case. Id.

C.  Issuing a Stay Will Not Substantially Injure the Other Parties.

A stay pending appeal of this Court’s preliminary injunction likely would not
affect the Plaintiffs’ interests in any meaningful way. During the pendency of an
appeal, the organizational plaintiffs seem unlike likely to change the level of

resources committed to voter education whether or not the Court’s new procedures
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are in place. If a stay is granted, those plaintiffs would presumably continue their
efforts to inform voters about the current processes; if not, they would presumably
need to inform voters about the new processes ushered in by this Court’s injunction.
As for the individual plaintiffs in Martin, none have alleged any facts demonstrating
that any would even be affected by the new processes, or that they otherwise would
not be able to have their votes counted in this election—whether by completing the
mail ballot process or by voting in person—but for the Court’s injunction. The
Plaintiffs’ interests in an immediately effective preliminary injunction thus pale in
comparison to the harm to the State absent a stay. See Ledford v. Comm'r, Georgia
Dep't of Corr., 856 F.3d 1312, 1315 (11th Cir.) (considering whether “the threatened
injury outweighs the harm the [stay] would cause the other litigant™).

D. Granting a Stay Is in the Public Interest.

Staying this Court’s preliminary injunction is in the public interest.
“Confidence in the integrity of our electoral processes is essential to the functioning
of our participatory democracy.” Purcell, 549 U.S. at 4. Putting this injunction into
effect in the middle of the 2018 general election after highly accelerated proceedings
will undermine that confidence. Each of Georgia’s 159 counties have started early
in-person voting and they have already trained all of their personnel on current

election processes. Adding new, ad hoc processes immediately to the mix risks
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introducing uncertainty and confusion across the state, and it is sure to further strain
each county’s resources. See Ledford Decl. 1 19-23, GMVP Doc. 23-1. Granting a
stay will assure the public that both the judiciary and the State will “ensur[e] proper
consultation and careful deliberation” before disrupting the election process. Hand,
888 F.3d at 1215. This is especially important in light of the compelling interest the
absentee ballot procedures protects: “Georgia’s interest in preventing election fraud
that ‘provides a sufficient justification for carefully identifying all voters participating
in the election process.”” Common Cause/Georgia, 554 F.3d at 1353 (quoting
Crawford, 553 U.S. at 194-195).
CONCLUSION

For the above reasons, this Court should grant a stay pending appeal of its

order granting a preliminary injunction.

Respectfully submitted,

CHRISTOPHER M. CARR
Attorney General 112505

ANNETTE M. COWART 191199
Deputy Attorney General

ANDREW A. PINSON 584719
Solicitor General
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Please address all

Communication to:

CRISTINA CORREIA

Senior Assistant Attorney General
40 Capitol Square SW

Atlanta, GA 30334
ccorreia@law.ga.gov
404-656-7063

404-651-9325

/s/ Russell D. Willard
RUSSELL D. WILLARD 760280
Senior Assistant Attorney General

/s/ Cristina M. Correia
CRISTINA M. CORREIA 188620
Senior Assistant Attorney General

/sl Elizabeth A. Monyak
ELIZABETH A. MONYAK 005745
Senior Assistant Attorney General

Attorneys for Secretary of State Brian Kemp
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Certificate of Compliance

| hereby certify that the forgoing motion for a stay pending appeal was
prepared in 14-point Times New Roman in compliance with Local Rules 5.1(C) and
7.1(D).

/s/Cristina Correia
Cristina Correia
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Certificate of Service
| hereby certify that on October 25, 2018, | electronically filed this Notice of
Appearance with the Clerk of Court using the CM/ECF system which will
automatically send e-mail notification of such filing to the following attorneys of
record:

Sean J. Young

ACLU Foundation of Georgia, Inc.
P.O. Box 77208

Atlanta, GA 30357

Dale E. Ho

ACLU

125 Broad Street, 18" Floor
New York, NY 10004

Brian R. Dempsey

Richard A. Carothers
Carothers & Mitchell, LLC
1809 Buford Highway
Buford, GA 30518

Bryan P. Tyson

Frank Strickland

Strickland Brockington Lewis, LLP

1170 Peachtree Street, Ne Suite 2200, Midtown Prosceium
Atlanta, GA 30309-7200

Bruce P. Brown

Bruce P. Brown Law
Suite 6

1123 Zonolite Road, Ne
Atlanta, GA 30306
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1401 New York Avenue, Suite 400

Washington, DC 20005

| hereby certify that | have mailed by United States Postal Service the document to
the following non-CM/ECF participants: NONE

This 25" d day of October, 2018.

/s/Cristina Correia

Cristina Correia 188620
Senior Assistant Attorney General
40 Capitol Square SW

Atlanta, GA 30334
ccorreia@law.ga.gov
404-656-7063

404-651-9325
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
V.
Civil Action File No.
BRIAN KEMP, et al., 18-cv-04776 LMM
Defendants.

Plaintiffs’ Brief in Response to Defendant Kemp’s
Emergency Motion to Stay Pending Appeal

In addition to the reasons set forth in the Brief filed by Plaintiffs in Georgia
Muslim Voter Project, et al. v. Kemp, et al., (“Georgia Muslim”) (No. 18-cv-
04789, Doc. 36), the Emergency Motion to Stay Pending Appeal filed by Brian
Kemp should be denied for the following reasons.

First, Secretary Kemp has failed to carry his burden of showing likelihood of
success on the merits of the appeal because he does not address the Martin
Plaintiffs’ fundamental right to vote and equal protection claims. For the reasons

set forth in the Martin Plaintiffs’ Brief in Support of Motion for Preliminary
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Injunction (Doc. 4) and Hearing Brief (Doc. 18), the fundamental right to vote and
equal protection counts provide an independently adequate basis upon which to
grant injunctive relief. The Eleventh Circuit will affirm this Court’s Order if it is
right for any reason, including reasons not relied upon by the Court. Glasscox v.
City of Argo, 903 F.3d 1207, 1217 (11th Cir. 2018) (“‘[W]e may affirm for
any reason supported by the record, even if not relied upon by the district court’”
(internal quotation marks and citation omitted)). Thus, to carry his burden of
showing a likelihood of success on appeal, Secretary Kemp must show a likelihood
of success on the claims raised by the Martin Plaintiffs. This Secretary Kemp has
utterly failed to do.

Second, the standard of review on appeal will be highly deferential, further
decreasing Secretary Kemp’s likelihood of success. Majd—Pour v. Georgiana
Cmty. Hosp., Inc., 724 F.2d 901 (11th Cir.1984) (“The decision to grant
preliminary injunctive relief is within the broad discretion of the district court.”).

Third, on the merits of the procedural due process claim, the Secretary still
has no answer for how deployed military or home-bound elderly and disabled are

supposed to cure perceived signature mismatches. As a result, for these voters the

judgment of the ballot clerk — who does not have to have any training in

Page 2



Case 1:18-cv-04776-LMM Document 35 Filed 10/29/18 Page 3 of 12
Case: 18-14503 Date Filed: 10/30/2018 Page: 29 of 38

handwriting analysis or signature comparison — is final without any possibility for
review or challenge by the voter. There is a substantial risk that granting a stay
will disenfranchise these voters.

Fourth, co-defendants Gwinnett County Board Members have conspicuously
not joined the Secretary’s appeal or his Emergency Motion. This is
particularly significant because the actual work complying with this Court’s Order
will be done by the counties like Gwinnett, not the Secretary of State. There 1s no
competent evidence that complying with the Court’s Order will be difficult or
cumbersome for the counties, and substantial evidence that the Order is providing a
reasonable and workable procedure for preventing the disenfranchisement of
eligible voters.

As set forth in the Declaration of Marilyn Marks, attached hereto as Exhibit
1, Gwinnett County election officials have given every indication that they fully
intend to comply with the letter and spirit of this Court’s Order and can do so
without any particular hardship. (Marks Decl., attached hereto as Exhibit 1, 9 6 -
12). See also Georgia Muslim, Plaintiffs’ Supplemental Brief in Opposition to
Defendant Kemp’s Motion For Stay (No. 18-cv-0478, Doc. 37) (Court’s remedy

“easily doable” for Chatham County).
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Fifth, any burden imposed upon the Secretary is minimal when compared to
the threat of improperly disenfranchising eligible citizens. This insignificant
burden is no bar to preliminary relief:

The potential hardships that Georgia might experience are minor

when balanced against the right to vote, a right that is essential to an

effective democracy. In fact, the hardships that Georgia might suffer

are minimized by the fact that the requested remedy is tailored to this

particular circumstance.

United States v. Georgia, 892 F. Supp. 2d 1367, 1377 (N.D. Ga. 2012).

As the Supreme Court explained in Nken v. Holder, 556 U.S. 418, 427
(2009), a “stay is an ‘intrusion into the ordinary processes of administration and
judicial review . . . and accordingly “is not a matter of right, even if irreparable
injury might otherwise result to the appellant.”” (citation omitted). Secretary

Kemp has not carried his heaving burden of showing entitlement to this

extraordinary relief, and his motion should therefore be denied.
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Respectfully submitted this 29" day of October, 2018.

/s/ Bruce P. Brown

Bruce P. Brown

Georgia Bar No. 064460
bbrown@brucepbrownlaw.com
Bruce P. Brown Law LLC

1123 Zonolite Rd. NE

Suite 6

Atlanta, Georgia 30306

(404) 881-0700

Attorney for Plaintiffs

John Powers
jpowers@lawyerscommittee.org

Admitted pro face vice

Lawyers’ Committee for Civil Rights Under Law
1500 K Street NW, Suite 900

Washington, D.C. 20005

Telephone: (202) 662-8600

Facsimile: (202) 783-0857

Attorney for Plaintiffs Dana Bowers, Jeanne
Dufort, Rhonda J. Martin and The Georgia
Coalition for the People’s Agenda, Inc.
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CERTIFICATE OF COMPLIANCE
I hereby certify that the foregoing Plaintiffs’ Brief in Response to Defendant
Kemp’s Emergency Motion to Stay Pending Appeal has been prepared in
accordance with the font type and margin requirements of LR 5.1, using font type
of Times New Roman and a point size of 14.

/s/ Bruce P. Brown

Bruce P. Brown

Georgia Bar No. 064460
BRUCE P. BROWN LAW LLC
Attorney for Plaintiffs

1123 Zonolite Rd. NE

Suite 6

Atlanta, Georgia 30306
(404) 881-0700
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CERTIFICATE OF SERVICE

This is to certify that I have this day caused the foregoing Plaintiffs’ Brief in
Response to Defendant Kemp’s Emergency Motion to Stay Pending Appeal to be
served upon all other parties in this action by via electronic delivery using the
PACER-ECF system.

This 29'" day of October, 2018.

/s/ Bruce P. Brown

Bruce P. Brown

Georgia Bar No. 064460
BRUCE P. BROWN LAW LLC
Attorney for Plaintiffs

1123 Zonolite Rd. NE

Suite 6

Atlanta, Georgia 30306
(404) 881-0700
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs, Civil Action File No.
V.

1:18-cv-04776-LMM
BRIAN KEMP, et al.

Defendants.

DECLARATION OF MARILYN MARKS

MARILYN MARKS hereby declares as follows

1. My name is Marilyn Marks and | am over the age of 18 and fully
competent to make this declaration.

2. This declaration is based on my personal knowledge.

3. I 'am the Executive Director of Coalition for Good Governance, a non-
profit non-partisan organization currently assisting the Plaintiffs in the
organization and financing of this litigation.

4. In the days since the Court issued the October 25, 2018 Temporary

Restraining Order, as part of our organization’s mission of advocacy for
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election integrity, Coalition for Good Governance and its members have
been working to find ways to assist Gwinnett County’s 1,053 mail ballot
voters whose ballots have been rejected for a variety of reasons based on
information on the oath section of the return ballot envelope.

5. As part of that effort, | have been in communication with Ms. Kristi
Royston, Deputy Director of VVoter Registration and Elections for
Gwinnett County. Ms. Lynn Ledford, Director of Elections was copied
on all email communications.

6. Ms. Royston and | exchanged a number of emails concerning Gwinnett
County’s rejected mail ballot voters and what steps Gwinnett County
could take to cure such rejections if the voter is an eligible voter. Ms.
Royston was clear that the County is complying with the Court’s order
regarding the handling of signature discrepancy rejections, so that
potentially discrepant signatures could be cured through appropriate
means.

7. According to the Secretary of State’s records, the vast majority of mail
ballots rejected by Gwinnett County were rejected for reasons other than
perceived signature discrepancies, such as a missing date of birth or a

missing address.
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8. Ms. Royston wrote me that rejected Gwinnett mail ballot voters could
cure such discrepancies in her office beginning immediately, including
Sunday, October 28, by seeing Ms. Ledford, Ms. Royston, or Ms.
Shantell Black of the Elections Department, if the voter visits in person,
and provides the missing ballot envelope information.

9. Ms. Royston indicated that the process would be easy for the voter and
encouraged voters to bring translators if the voter would find it helpful.
She offered to personally help the voters with needed cures, including
through 6 pm on a Sunday evening, although the office officially closed
at S5pm.

10.Ms. Royston did not indicate that this would be a hardship or difficulty
for the Elections staff.

11.As a result, Coalition for Good Governance members and volunteers
began contacting rejected mail ballot voters on Sunday, October 28 to
inform them that eligible mail ballot voters could have their ballots cured
in person and the procedures for contacting the appropriate staff to do so.
Coalition for Good Governance through its members and volunteers is
helping arrange rides to the Election Office for rejected mail ballot voters

who desire to and are physically able to cure the ballot in person.
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12.Although an in-person cure process will only work for voters who are
physically able to cure small errors on their ballot envelope, and will not
assist deployed military voters and many elderly and disabled voters,
routinely voting by mail ballot, Gwinnett’s new process provides many

voters with the opportunity to cure rejected ballots.

| declare under penalty of perjury, in accordance with 28 U.S.C. § 1746, that the

foregoing is true and correct.

Executed on this date, October 28, 2018.

e

Marilyn Marks
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
V.
BRIAN KEMP, et al,, CIVIL ACTION NO.
! 1:18-CV-4776-LMM
Defendants.
GEORGIA MUSLIM VOTER

PROJECT, et al.,

Plaintiffs,
V.

BRIAN KEMP, et al., : CIVIL ACTION NO.
: 1:18-CV-4789-LMM

Defendants.
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ORDER

This case comes before the Court on Defendant Brian Kemp’s Emergency

Motion for Stay Pending Appeal. GMVP Dkt. No. [33]; Martin Dkt. No. [27].

On October 25, 2018, this Court entered a temporary restraining order,
directing the Secretary of State Brian Kemp to issue instructions to all county
boards of registrars, boards of elections, election superintendents, and absentee
clerks so that procedural due process could be afforded to absentee voters. GMVP
Dkt. No. [32]. Secretary Kemp now moves this Court pursuant to Federal Rule of
Civil Procedure 62(c) to stay this injunction pending appeal. For the reasons
stated below, this motion is DENIED.

I. LEGAL STANDARD

Federal Rule of Civil Procedure 62(c) governs the granting of a stay of an
injunction pending appeal and provides in relevant part:

While an appeal is pending from an interlocutory order or final

judgment that grants, dissolves, or denies an injunction, the court

may suspend, modify, restore, or grant an injunction on terms for

bond or other terms that secure the opposing party’s rights.

“A stay is not a matter of right, even if irreparable injury might otherwise result.”

Nken v. Holder, 556 U.S. 418, 434 (2009) (citing Virginian Railway Co. v. United
States, 272 U.S. 658, 672 (1926)). “It is instead ‘an exercise of judicial discretion,’
and ‘(t]he propriety of its issu[uance] is dependent upon the circumstances of the

13

particular case.”” Id. (internal citations omitted). The Court’s discretion is guided
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by sound legal principles that have been distilled into consideration of the
following four factors:
(1) whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the stay will
substantially injure the other parties interested in the proceeding; and

(4) where the public interest lies.

Hilton v. Braunskill, 481 U.S. 770, 776 (1987).

The movant bears a “heavy burden” and “must establish each of these four

elements in order to prevail.” Larios v. Cox, 305 F. Supp. 2d 1335, 1336 (N.D. Ga.

2004) (citing Siegel v. Lepore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc));

see also Nken, 556 U.S. at 433—34 (2009) (“The party requesting a stay bears the

burden of showing that the circumstances justify an exercise of that discretion.”).

In addition, “[a]lthough the first factor (i.e., a strong showing of likelihood

of success on the merits) is generally the most important, the movant need not
always show that [it] probably will succeed on the merits of [the] appeal.”

Gonzalez ex rel. Gonzalez v. Reno, No. 00-11424, 2000 WL 381901, at *1 (11th

Cir. Apr. 19, 2000) (citing Garcia-Mir v. Meese, 781 F.2d 1450, 1453 (11th Cir.

1986)). When the balance of the equities weighs in favor of granting the stay, the
movant need only show a substantial case on the merits. Larios, 305 F. Supp. 2d
at 1337. On the other hand, “[t]he more the balance of equities (represented by
the other three factors) tilts in [the opposing party’s] favor, the greater the

movant’s burden to shown a likelihood of success on the merits.” Id.




Case 1:18-cv-04776-LMM Document 38 Filed 10/30/18 Page 4 of 12
Case: 18-14503 Date Filed: 10/30/2018 Page: 5 of 13
In addition, the latter two factors (i.e., harm to the opposing party and
weighing the public interest) merge when the Government is the opposing party,
such as in the case sub judice. Nken, 556 U.S. at 435.
II. DISCUSSION

a. Likelihood of Success on the Merits

For the reasons stated in this Court’s Order in this case, GMVP Dkt. No.
[28], the Court finds that Secretary Kemp has not made a strong showing that he
is likely to succeed on the merits. Specifically, the Court notes that a facial
challenge is proper because the statutes at issue violate due process in all their
applications. It is axiomatic that “[t]he fundamental requisite of due process at

law is the opportunity to be heard.” Goldberg v. Kelly, 397 U.S. 254, 267 (1970)

(internal citation omitted) (emphasis added). The statutes at issue do not provide
any opportunity to be heard on a ballot application or ballot rejection. See
O.C.G.A. §§ 21-2-381, -386. Rather, as Secretary Kemp acknowledges, the
statutes only provide for “prompt notice” and an ability “to cure the deficiency by
submitting another application or ballot.” GMVP Dkt. No. [33] at 10. But notice
and an opportunity to cure by submitting a new application or ballot is not
equivalent to the opportunity to be heard on the initial issue of rejection. Thus,
the statutes plainly violate due process in all their applications.

With regard to Secretary Kemp’s application of the Mathews factors, the
Court disagrees with his assertion that the private interest at issue is light

because absentee voting is simply “a privilege and a convenience.” GMVP Dkt.
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No. [33] at 9. As the Court previously explained, state-created statutory
entitlements can trigger due process. See GMVP Dkt. No. [28] at 22 (citing
Goldberg, 307 U.S. at 262 (1970)). Here, the State created a statutory scheme
entitling qualified persons to cast absentee ballots, thereby conferring a statutory
entitlement deserving of due process protections. As the Supreme Court

explained in Paul v. Davis,

It is apparent from our decisions that there exists a variety of interests
which are difficult of definition but are nevertheless comprehended
within the meaning of either “liberty” or “property” as meant in the

Due Process Clause. Those interests attain this constitutional status

by virtue of the fact that they have been initially recognized and

protected by state law, and we have repeatedly ruled that the

procedural guarantees of the Fourteenth Amendment apply whenever

the State seeks to remove or significantly alter that protected status.

424 U.S. 693, 710-11 (1976). Accordingly, having conferred the entitlement, the
State cannot withdraw the right to cast an absentee ballot without first adhering
to the Fourteenth Amendment’s guarantee of due process of law.

Turning to the remaining Mathews factors, Secretary Kemp has not made a
“strong showing” that he is likely to succeed on the merits. The Court remains
confident that the risk of rejecting qualified absentee voters is high, the
additional procedures have great probative value, and the procedures required by
the injunction are not so burdensome as to outweigh the state-conferred right to

vote through the absentee process. See Dkt. No. [28] at 26 (quoting Saucedo v.

Gardner, No. 17-cv-183-LM, 2018 WL 3862704, at *13 (D.N.H. Aug. 14, 2018)
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(“[Aldditional procedures further the State’s interest in preventing voter fraud
while ensuring that qualified voters are not wrongly disenfranchised.”)).

Nor is the Court swayed by any of Secretary Kemp’s objections to the
additional procedural safeguards created by the injunction. Secretary Kemp first
argues that requiring the state to conduct hearings (and an appeal process) to
verify a voter’s identity is “completely unnecessary since that simple verification
of identity can be accomplished by the voter simply showing up at the county
election office” or by requesting a new absentee application or ballot. GMVP Dkt.
No. [33] at 11. This objection misses the mark. There is simply no guarantee that
a voter whose ballot application or ballot has been rejected due to a signature
mismatch will be able to provide a matching signature on a new application—
particularly since signatures vary for a variety of benign reasons. See, e.g.,
Saucedo, 2018 WL 3862704, at *7 (“Unintentional factors [resulting in signature
variation] include age, physical and mental condition, disability, stress,
accidental occurrences, inherent variances in neuromuscular coordination and
stance.”). Thus, a hearing is absolutely necessary for the subset of absentee voters
who vote by mail because they physically cannot show up in person to verify their
identity or vote in person.

Next, Secretary Kemp argues that the provision in the injunction
permitting a voter to “send or rely upon a duly authorized attorney or attorney in
fact to present proper identification” introduces the risk of fraud, particularly

because it lacks “any kind of oath or affidavit requirement.” See GMVP Dkt. No.
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[33] at 11-12. The Court is highly doubtful that injecting an attorney or an
attorney in-fact—persons bound by legal and ethical obligations—into the voter
verification process would increase the risk of fraud. Secretary Kemp also failed
to suggest any such affidavit or oath procedure when the Court provided
Secretary Kemp with the opportunity to do so before issuing the injunction. See
GMVP Dkt. Nos. [28] at 29; [31] at 2. Indeed, Secretary Kemp’s current request
for a formal oath or affidavit is at odds with his earlier request for a “more
informal and manageable process, of allowing voters to simply provide proof of
identification . . . by faxing or emailing a copy of one’s photo.” GMVP Dkt. No.
[31] at 2. As such, the Court is simply not persuaded that the injunction’s
attorney provision is more apt to induce voter fraud than the State’s suggested
procedure for confirming a voter’s identity via fax or email.

Further, Secretary Kemp fails to recognize that the Court is not ordering
the State to automatically verify a voter based on identification proffered by an
attorney or attorney in-fact. The injunction leaves county elections officials free
to conduct hearings as they see fit—so long as there remains a constitutionally
adequate opportunity for a voter to be heard. While the injunction guards against
erroneous rejections based on a signature mismatch, county elections officials
still retain full discretion in verifying a voter’s identity.

Secretary Kemp’s argument that the injunction poses substantial “fiscal
and administrative burdens” likewise lacks merit. See GMVP Dkt. No. [33] at 12.

To begin, Secretary Kemp contends that ensuring statewide compliance with the
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injunction’s requirements will require “significant changes to how at least some
counties track absentee ballot rejections; changes to the systems for tracking
absentee ballots voters; and more.” Id. But this concern is directly belied by the
declaration of the Chair of the Chatham County Board of Registrars, Colin
McRae. GMVP Dkt. No. [37-1] 1 2. For example, Mr. McRae explains that
“slightly changing the way we categorize rejectees in the eNet system is easily
doable.” Id. at 9. Given that one of the most populous counties in Georgia has
already stated that the injunction “does not really add any burdens to what we are
already doing,” the Court is not persuaded that the injunction imposes any
substantial fiscal or administrative burdens. See id. 11 3, 10.

Additionally, Secretary Kemp avers that this appeal requirement is “brand
new” and thus requires the State to create a system for tracking the number of
unresolved absentee ballot appeals from scratch. GMVP Dkt. No. [33] at 13. In
Secretary Kemp’s view, then, the injunction will unduly burden county elections
officials across the state by forcing them to hold hearings in the first instance and
then track any appeals. But the Court has not conjured a new procedure from
thin air—the injunction simply requires county elections officials to apply the
already established procedures set forth in O.C.G.A. §§ 21-2-229(e), -419, -493 to
the subset of absentee voters whose ballots are rejected due to a signature
mismatch. And, as Secretary Kemp continues to insist that the number of
absentee voters at risk of rejection based on a signature mismatch is quite low,

the Court finds that the injunction’s implementation of already existing
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procedures does not impose intractable costs or burdens on county elections
officials. Accordingly, Secretary Kemp has not met his burden in demonstrating a
strong likelihood of success on the merits of Plaintiffs’ procedural due process

claim.

b. Secretary Kemp Will Not Suffer Irreparable Injury Absent
a Stay

Secretary Kemp urges the Court to find that the administrative burdens of
complying with the injunction so close to the election will cause irreparable harm
by adding “brand new, untested processes ad hoc to long established election
procedures at the eleventh hour,” causing uncertainty and confusion, and
undermining the integrity of the election process. See GMVP Dkt. No. [33] at 2.
The Court disagrees that the administrative burdens on the State constitute
irreparable harm. As discussed supra, the injunction simply requires the State to
apply preexisting procedures to a small fraction of Georgia’s absentee voters.

Compare Fish v. Kobach, No. 16-2105-JAR, 2016 WL 3000356, at *3-5 (D. Kan.

May 25, 2016) aff'd, 840 F.3d 710 (10th Cir. 2016) (finding that an injunction
requiring elections officials to review and modify the records of 7,025 individuals
did not constitute irreparable harm) with Dkt. No. [33] at 10 (Secretary Kemp
noting that only nine absentee ballots have been rejected due to signature
mismatch in Gwinnett County thus far). Granting a stay at this juncture would

only cause confusion, as Secretary Kemp has already issued guidance in
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accordance with the injunction to county elections officials. See, e.g.. GMVP Dkt.

No. [37-1] 1 4.

Moreover, in an effort to acknowledge that there is some burden on the
State inherent in implementing a preliminary injunction, the Court solicited
suggestions from the State before issuing the final injunction. See GMVP Dkt. No.
[28] at 29. Secretary Kemp did not provide specific suggestions as to how the
Court might issue the injunction to optimize ease in implementation of appeals
procedures. Indeed, while Secretary Kemp now alleges he will suffer because
“[a]ny time a State is enjoined by a court from effectuating statutes enacted by
representatives of its people, it suffers a form of irreparable injury,” this is the
first time that Secretary Kemp has raised this issue. Id. at 18-19. But as Plaintiffs
correctly note, the injunction does not prevent Secretary Kemp from effectuating
the statutes—indeed, at oral argument his counsel conceded that various counties
already construe the statute as permitting voters to verify their signatures
through extrinsic evidence. See Dkt. No. [36] at 11. The State must continue to
comply as it always has with the statutes at issue; the injunction merely enhances
the State’s obligations towards a small subset of absentee voters.

In stark contrast to Secretary Kemp’s vague assertions that the injunction
will impose significant administrative and fiscal burdens, Plaintiffs have
proffered specific evidence that this injunction will not cause irreparable injury
by injecting chaos and uncertainty into the election process. To illustrate, after

reviewing the guidance issued by Secretary Kemp following the injunction, Mr.
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McRae stated that “I do not believe that it will be difficult to implement the
guidance, which is pretty straightforward, even with a week left until Election
Day.” GMVP Dkt. No. [37-1] 1 6. Even Chris Harvey (Georgia’s Elections
Director) has admitted, in reference to this Court’s then-proposed injunction,
that “I do not believe it is impossible to make these changes.” GMVP Dkt. No. [31-
3] 1 5. In light of the foregoing, the Court finds that Secretary Kemp has not met
his burden in showing that he will suffer irreparable harm absent a stay.

c¢. Balance of Harms to Plaintiffs and Public Interest

By contrast, Plaintiffs will be irreparably injured if this Court issues a stay.
If the Court issues a stay, Plaintiffs will have to continue diverting substantial
resources towards assisting and warning voters about the possibility of a ballot
application or ballot rejection due to a signature mismatch. GMVP Dkt. No. [36]
at 18-19. Further, the Court has already determined that violation of the right to
vote establishes irreparable injury because “it cannot be undone through
monetary relief and, once the election results are tallied, the rejected electors will
have been disenfranchised without a future opportunity to cast their votes.” See
Dkt. No. [28] at 26-27. Therefore, without injunctive relief, absentee voters
whose applications or ballots are rejected due to a signature mismatch risk being
completely disenfranchised from the upcoming election.

In a similar vein, the public interest counsels in favor of denying the stay.
The Court finds that the public interest is best served by allowing qualified

absentee voters to vote and have their votes counted. This injunction ensures that
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absentee voters who are unable to vote in person and whose applications or
ballots are rejected based on a signature mismatch will still have the opportunity
to have their votes counted in the upcoming election.

III. CONCLUSION

Secretary Kemp’s Emergency Motion for Stay Pending Appeal of
Preliminary Injunction, GMVP Dkt. No. [33]; Martin Dkt. No. [27], is DENIED.

IT IS SO ORDERED this 30th day of October, 2018.

eigh Martin May
United States District Judge
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