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IN THE UNITED STATES DISTRICT COURT FOR THE  
DISTRICT OF KANSAS 

 
STEVEN WAYNE FISH, et al., on behalf 
of themselves and all others similarly 
situated, 

) 
) 
) 

 

 )  
 Plaintiffs, )  
 ) Case No. 16-2105-JAR-JPO 
v. )  
 )  
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas, et 
al., 

) 
) 
) 

 

 )  
 Defendants. )  
 )  
 

PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION IN LIMINE  
AND TO DEFENDANT’S OBJECTION TO DESIGNATION OF HIS DEPOSITION 

 

 Plaintiffs respectfully submit this response in opposition to both Defendant’s Motion in 

Limine, ECF No. 463 (“Def.’s Mot. in Limine”), and his objections to the designation of his 

deposition testimony, ECF No. 464, which jointly seek to exclude evidence regarding 

Defendant’s efforts to amend the National Voter Registration Act, 52 U.S.C. § 20504 

(“NVRA”).  Defendant attempts to relitigate the same relevance objections that this Court has 

rejected in multiple orders and opinions at various stages of this litigation.  The Court should 

reject those arguments again and deny Defendant’s motion.    

 Plaintiffs do not plan to devote extensive court time to this issue at trial.  But evidence 

of Defendant’s lobbying is directly relevant to the central legal question of whether Kansas has 

a substantial problem of noncitizen registration.  Plaintiffs would be prejudiced if this important 

evidence were excluded from the trial record and from the record on appeal.   
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I. LEGAL STANDARD 
 

 Under Federal Rule of Evidence 401, “[e]vidence is relevant if . . . it has any tendency 

to make a fact more or less probable than it would be without the evidence[] and . . . the fact is 

of consequence in determining the action.”  The Tenth Circuit has observed that this “standard 

is not stringent; it is aimed at each ‘brick’ of evidence potentially making a wall and not every 

witness ‘mak[ing] a home run.’”  United States v. Yazzie, 188 F.3d 1178, 1189 (10th Cir. 

1999); see also United States v. Murzyn, 631 F.2d 525, 529 (7th Cir. 1980) (noting that the 

“relevancy requirement under the federal rules” is “minimal [in] nature”).  Furthermore, “it is 

universally recognized that evidence, to be relevant to an inquiry, need not conclusively prove 

the ultimate fact in issue, but only have ‘any tendency to make the existence of any fact that is 

of consequence to the determination of the action more probable or less probable than it would 

be without the evidence.’”  New Jersey v. T.L.O., 469 U.S. 325, 345 (1985).   

II. THE COURT HAS ALREADY DETERMINED THAT EVIDENCE OF 
DEFENDANT’S LOBBYING IS RELEVANT. 
  

 As this Court has noted, the documents and evidence related to Defendant’s efforts to 

amend the NVRA “have been the subject of extensive litigation in this case.”  Order, ECF 

No. 405 at 1.  Over the course of this extensive litigation, the Court has repeatedly considered 

and concluded that Defendant’s lobbying is relevant to the central legal questions in this case.1   

                                                      
1 Defendant misrepresents the relevant court decisions in asserting that the Court “considered it a 
‘very close call’ as to whether additional discovery on this issue could even lead to admissible 
evidence.”  Def.’s Mot. in Limine at 3.  Judge O’Hara issued an initial decision on Defendant’s 
objection to the scope of Plaintiffs’ discovery request before addressing Defendant’s relevance 
objection in a second decision.  Orders, ECF Nos. 318, 320.  Judge O’Hara only considered the 
scope objection a “close call.”  See ECF No. 318 at 8 (“Whether plaintiffs’ Sixth Request falls 
within the limited scope for which discovery was reopened is a very close call.”) (emphasis 
added).  In contrast, Judge O’Hara’s second decision found that the evidence was 
“unquestionably relevant.”  See ECF No. 320 at 2. 
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 In ruling on Plaintiffs’ motion to compel production of documents related to 

Defendant’s lobbying efforts (“the NVRA Amendment documents”), Judge O’Hara held that 

such evidence could be relevant because lobbying by Defendant to amend the NVRA “in the 

wake of an adverse preliminary injunction ruling may constitute evidence that there is no 

current problem of substantial noncitizen registration in Kansas” and that Defendant “has 

sought to change the legal standard” because he cannot meet it.  ECF No. 318 at 9.  Then, after 

Judge O’Hara ordered Defendant to produce the NVRA Amendment documents for in camera 

review, he deemed the materials “unquestionably relevant” and “exactly the type of 

information contemplated by the court as relevant.”  ECF No. 320 at 2, 7-8.  This Court upheld 

Judge O’Hara’s relevance determinations over Defendant’s Rule 72(a) objections.  Order, ECF 

No. 338 at 6-7.   

 This Court again considered and rejected Defendant’s relevance objections at summary 

judgment when Defendant opposed the unsealing of the NVRA Amendment documents 

attached to Plaintiff’s briefing.  Defendant contended that the documents should remain under 

seal because they were irrelevant to any issues in the case.  Def.’s Resp. to Mot. to Unseal, ECF 

No. 376 at 8-9.  The Court disagreed, holding that the NVRA Amendment documents “directly 

bear on a dispositive issue—the correct statutory interpretation of section 5 of the NVRA.”  

ECF No. 405 at 10.  The Court observed that Judge O’Hara had already “ruled in a well-

reasoned decision that [the NVRA Amendment documents] were within the scope of discovery, 

and that they were relevant to the NVRA claim in this matter.”  Id. at 14.   

 Therefore, the Court has already addressed the issue Defendant raises in this motion.  

As a technical matter, Judge O’Hara’s rulings may have concerned the slightly broader 

standard for relevance applied during the discovery phase.  But when this Court ruled on the 
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unsealing of the NVRA Amendment documents, it did so in the context of the parties’ motions 

for summary judgment.  At summary judgment, “the content or substance of the evidence 

[submitted by the parties] must be admissible” and “a court necessarily may consider only the 

evidence that would be available to the jury” at trial.  Argo v. Blue Cross & Blue Shield of 

Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006).  Thus, in overruling Defendant’s relevance 

objections at the summary judgment stage, the Court necessarily contemplated the admissibility 

of this evidence—at least on the basis of relevance—at trial.  Nothing in Defendant’s motion in 

limine justifies revisiting a question that has already been extensively litigated and resolved in 

favor of admission.  See United States v. Graham, 704 F.3d 1275, 1278 (10th Cir. 2013) 

(“Under the ‘law of the case’ doctrine, when a court rules on an issue of law, the ruling ‘should 

continue to govern the same issues in subsequent stages in the same case.’”) (quoting Arizona 

v. California, 460 U.S. 605, 618 (1983)).   

III. EVIDENCE OF DEFENDANT’S LOBBYING IS RELEVANT BECAUSE 
IT UNDERMINES HIS CONTENTION THAT SUBSTANTIAL 
NUMBERS OF NONCITIZENS HAVE REGISTERED TO VOTE 
IN KANSAS. 
  

 To the extent that there is any remaining question concerning the relevance of this 

evidence,2 Defendant’s lobbying on the NVRA is relevant for a straightforward reason: It 

                                                      
2 Defendant’s relevance objections fail from the outset because they are based on an erroneous 
premise that this Court has already rejected.  Defendant suggests that evidence of his lobbying is 
inadmissible because “[w]hether the NVRA [s]hould [b]e [a]mended is [i]rrelevant to the NVRA 
§ 5 [t]est the Tenth Circuit [s]et [o]ut.”  Def.’s Mot. in Limine at 2.  Defendant either knows or 
should know that the hypothetical question “whether the NVRA should be amended” has nothing 
to do with the relevance of this evidence.  See, e.g, Order, ECF No. 338 at 6-7 (observing that 
“Defendant’s arguments misapply the relevance standard” in “argu[ing] over several pages” that 
a “‘hypothetical future law’ . . . could have no preclusive effect”).  Defendant is again attempting 
to “reframe” the relevance question “in a manner that he believes will make it easier for him” to 
exclude relevant evidence from the record.  Pls.’ Reply in Supp. of Mot. to Compel, ECF 
No. 294 at 2.  Defendant also strangely contends that “the only evidence in this case is that there 
is not a need for the NVRA to be amended” and that “Plaintiffs have failed to produce any 
contradictory evidence from any source or witness even alleging that the NVRA needs to be 
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undermines and contradicts his central contention in this case—that Kansas has a substantial 

problem with noncitizen voter registration.  Under the Tenth Circuit’s statutory test, before 

Defendant can require more than an attestation of citizenship from motor-voter applicants he 

must “show that ‘a substantial number of noncitizens have successfully registered’” in Kansas 

under an attestation regime.  Fish v. Kobach, 840 F.3d 710, 739 (10th Cir. 2016).  Defendant 

claims he can meet the test; indeed, he is among the most outspoken public figures concerning 

the supposedly widespread problem of noncitizen voter registration fraud.  He has suggested 

that the few cases he has identified in Kansas where noncitizens have successfully registered 

“represent only the tip of the iceberg.”  See, e.g., Def.’s Br. in Supp. of Mot. for Summ. J., ECF 

No. 383 at 64.  And he has submitted purported expert analysis estimating that more than 

18,000 noncitizens may be registered to vote in Kansas.  Id. at 66.   

 In stark contrast to these claims, Defendant privately prepared a draft amendment which 

would eliminate any requirement that he actually prove that substantial numbers of noncitizens 

are registered to vote.  See Proposed Amendments to NVRA, ECF No. 373-2, Ex. S to Pls.’ 

Mot. for Summ. J. (replacing operative “minimum amount of information necessary” text in 

Section 5 of the NVRA with language permitting state elections officials to “require any 

information the State deems necessary”).  And after the Tenth Circuit affirmed the preliminary 

injunction on October 19, 2016, Defendant took swift and concerted steps to lobby for his 

proposed alterations to the NVRA.  He emailed President-elect Donald Trump’s transition team 

about his amendment one day after the November 7, 2016 election and then met in-person with 

the President-elect two weeks later to discuss, inter alia, the putative threat of noncitizens 

                                                                                                                                                                           
amended.”  Def.’s Mot. in Limine at 2.  This argument makes no sense.  Plaintiffs, of course, 
have never suggested that Section 5 of the NVRA “should be amended” or “needs to be 
amended.”  It is Defendant who has been engaged in a secretive lobbying campaign to alter the 
core statutory provisions governing this case.   
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swinging elections.  Kobach-Hamilton Email, ECF No. 367-21, Ex. T to Pls.’ Mot. for Summ. 

J.  Defendant distributed to the President-elect and his senior advisors his agenda for the “first 

365 days of the Trump administration,” which included a proposal for “Draft Amendments to 

the National Voter Registration Act to promote proof-of-citizenship requirements.”  Kobach 

Memo for Trump Transition Meeting, ECF No. 373-3, Ex. U to Pls.’ Mot. for Summ. J.   

 This remarkable sequence of steps Defendant took to abrogate the Court’s preliminary 

injunction permits an obvious inference: that Defendant cannot produce credible evidence that 

substantial numbers of noncitizens have registered to vote in Kansas.  As Secretary of State, 

Defendant has direct access to Kansas voter registration information and unique authority to 

investigate and prosecute voter fraud.  Kan. Stat. Ann. § 25-2435.  He is better situated than 

perhaps anyone else to produce evidence of noncitizen registration, if such evidence exists.  But 

after years of searching for evidence, Defendant tried to dispose of the requirement that he 

prove that noncitizen registration occurs at all.  That fact is strong circumstantial evidence that 

Defendant tried to change the legal standard in this case because he cannot meet it.  See also 

ECF No. 294 at 4.   

 Thus, Defendant’s lobbying is relevant under Federal Rules of Evidence 401 because it 

has a “tendency” to make his claims about noncitizen registration in Kansas “less probable than 

[they] would be without the evidence.”  It has a tendency to suggest that Defendant knows his 

estimates of thousands of noncitizens on the voter rolls in Kansas are not credible and are 

unlikely to withstand judicial scrutiny.  It has a tendency to support this Court’s preliminary 

conclusion that rates of noncitizen voter registration in Kansas are “at best nominal.”  Fish v. 

Kobach, 189 F. Supp. 3d 1107, 1138 (D. Kan. 2016).  And despite Defendant’s constant refrain 

Case 2:16-cv-02105-JAR   Document 474   Filed 02/20/18   Page 6 of 11



7 
 

that he has only identified “the tip of the iceberg” of noncitizen voter registration, ECF No. 383 

at 64, this evidence tends to corroborate the fact that, ultimately, there is no iceberg.   

IV. DEFENDANT’S PURPOSE IN DRAFTING THE NVRA AMENDMENT 
GOES TO THE CREDIBILITY OF HIS TESTIMONY, NOT ITS 
RELEVANCE OR ADMISSIBILITY. 
  

 Defendant advances an additional faulty premise in seeking to exclude evidence of his 

lobbying.  He says the evidence is irrelevant because he testified that his purpose in drafting the 

NVRA Amendment was simply for use “as a contingency in case Plaintiffs in this case 

succeeded in court.  There was no other reason.”  Def.’s Mot. in Limine at 2-3; See Kobach 

Dep. Tr., ECF 417-1 at 15:14-16 (“The document is a contingency if the plaintiffs prevail in the 

10th Circuit and if the Supreme Court denies cert.”).  He asserts, “[t]he record is devoid of any 

testimony that contradicts Defendant’s testimony on the need for an amendment.”  Def.’s Mot. 

in Limine at 4.   

 Defendant is mistaken in contending that this would be a basis for excluding the 

evidence as irrelevant.  First, Defendant’s argument goes to the credibility of his testimony, not 

to its relevance or admissibility.  He contends, in effect, that the Court should simply believe 

him regarding his intentions in creating the Draft NVRA Amendment.  Whether or not the 

Court were to do so, it would need to admit Defendant’s testimony in order to assess its 

credibility.   

 Second, Defendant is wrong that the Court must blindly accept his self-serving 

testimony regarding his intentions when drafting the NVRA Amendment.  There are obvious 

reasons not to credit Defendant’s story that the NVRA Amendment was intended only as a 

remote contingency plan should Plaintiffs ultimately prevail in the case after every appeal is 
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exhausted.  And Defendant is incorrect that no other evidence contradicts the narrative he 

proposes.     

 To the contrary, Defendant’s “contingency plan” theory is flatly contradicted by his 

own contemporaneous writings and the uncontested actions he took directly after the 2016 

election.  As noted supra, Defendant emailed members of President-elect Trump’s transition 

team, the very day after the election in reference to “legislation drafts for submission to 

Congress early in the administration.”  ECF. 367-21 (emphasis added).  Defendant stated in the 

next sentence, “I have some already started regarding amendments to the NVRA to make clear 

that proof of citizenship requirements are permitted (based on my ongoing litigation with the 

ACLU over this), as well as legislation . . . [regarding] 8 USC 1623.”  If Defendant’s testimony 

were true and his NVRA Amendment were simply a remote contingency plan, he would not 

have needed to email the transition team one day after the 2016 election to mention his 

amendment in reference to “legislation drafts for submission to Congress early in the 

administration.”  Id. (emphasis added).   

 Defendant then met two weeks after the election with President-elect Trump on 

November 20, 2016 and distributed to the President-elect and his senior advisors an agenda 

including a proposal for “Draft Amendments to the National Voter Registration Act” as part of 

the “First 365 days of the Trump administration.”  ECF No. 373-3 (emphasis added).  If the 

NVRA Amendment were simply a contingency plan to be deployed only years in the future if 

Plaintiffs prevailed and the Supreme Court denied certiorari, Defendant would not have 

included it on a list of priorities he created for the “First 365 days of the Trump 

administration.”  Id.   
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 In circumstances where there is a conflict between a witness’s contemporaneous 

statements or acts and later self-serving deposition testimony, courts typically discount the 

credibility of the subsequent, self-interested testimony.  See, e.g., Abrams v. Se. Mun. Bonds 

Inc., 138 F. App’x 88, 93 (10th Cir. 2005) (describing district court’s conclusions that “the 

contemporaneous documentation of events” was “far more persuasive than [the parties’] self-

serving recollections [and] casts serious and irremediable doubt on the credibility of both 

men”); Ford v. GEO Grp., Inc., No. CIV-13-1013-R, 2015 WL 5081172, at *13 (W.D. Okla. 

Aug. 27, 2015) (finding “Plaintiff’s self-serving statement . . . insufficient, in the face of 

[contradictory] contemporaneous records, to create a genuine dispute of fact regarding” 

deliberate indifference claim); see also United States v. Nobles, 422 U.S. 225, 232 (1975) 

(noting that “contemporaneously recorded report” was “highly relevant to the critical issue of 

credibility.”).  It is ultimately up to the Court to decide whether Defendant’s story of why he 

drafted the NVRA Amendment is credible or not.  But the question of credibility only 

underscores the fact that the evidence is relevant and must be admitted so that the Court can 

weigh it and reach any conclusions it deems warranted.   

CONCLUSION 

For all the above mentioned reasons, the Court should deny Defendant’s Motion in 

Limine and overrule Defendant’s objections to the designation of his deposition testimony.   

Case 2:16-cv-02105-JAR   Document 474   Filed 02/20/18   Page 9 of 11



10 
 

DATED this 20th day of February, 2018. 

Respectfully submitted, 

/s/ Stephen Douglas Bonney   
STEPHEN DOUGLAS BONNEY (#12322) 
American Civil Liberties Union of Kansas  
6701 W 64th St., Suite 210  
Overland Park, KS 66202  
Phone: (913) 490-4100  
Fax: (913) 490-4119 
dbonney@aclukansas.org  

/s/ Dale E. Ho   
DALE E. HO* 
R. ORION DANJUMA* 
SOPHIA LIN LAKIN* 
EMILY RONG ZHANG* 
American Civil Liberties Union Foundation, 
125 Broad St.  
New York, NY 10004  
Phone: (212) 549-2693  
dale.ho@aclu.org  
odanjuma@aclu.org  
slakin@aclu.org 
erzhang@aclu.org 

  

NEIL A. STEINER*  
REBECCA KAHAN WALDMAN*  
DAPHNE T. HA* 
Dechert LLP  
1095 Avenue of the Americas  
New York, NY 10036  
T: (212) 698-3822  
F: (212) 698-3599  
neil.steiner@dechert.com 
rebecca.waldman@dechert.com 
daphne.ha@dechert.com   

ANGELA M. LIU*  
Dechert LLP  
35 West Wacker Drive  
Suite 3400  
Chicago, Illinois 60601-1608  
Phone: (312) 646 5816  
Fax: (312) 646 5858  
angela.liu@dechert.com 

  

Counsel for Plaintiffs  

 
* admitted pro hac vice 
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CERTIFICATE OF SERVICE 
 

I, the undersigned, hereby certify that on this 20th day of February, 2018, I electronically 

filed the foregoing document using the CM/ECF system, which automatically sends notice and a 

copy of the filing to all counsel of record. 

       /s/ Stephen Douglas Bonney   
       STEPHEN DOUGLAS BONNEY (#12322) 
        

Attorney for Plaintiffs        
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