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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,

Plaintiffs,
Case No. 16-2105-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

CODY KEENER, et al.,

Plaintiffs,
Case No. 15-9300-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

CASES CONSOLIDATED FOR

Defendants. DISCOVERY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

RESPONSE IN OPPOSITION TO PLAINTIFFS’ REQUEST FOR AN ORDER
COMPELLING PRODUCTION OF DOCUMENTS!

In a March 22, 2016, filing (Doc. 41, at page 3), the Fish Plaintiffs [hereinafter

“Plaintiffs”] include a request for an order compelling a response to discovery as to Revenue

! Defendant Revenue Secretary Nick Jordan’s time for response to the newly-filed First Amended Complaint (Doc.
39) has not yet run, the response being due March 31; Secretary Jordan submits this response expressly preserving
and without waiving his objections to this Court’s jurisdiction and to discovery as will be stated in his Motion to
Dismiss. Secretary Jordan will also be filing a motion to stay discovery, initial disclosures and other pretrial
proceedings as to him until his motion to dismiss is resolved given his legal entitlement to have his immunity
defense determined as stated by the U.S. Supreme Court and recognized by this Court many times.
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Secretary Nick Jordan on or before March 25, 2016, reciting the Court’s March 8, 2016, Order
(Doc. 29), as its basis. However, as the record in this matter shows, Secretary Jordan was not a
party when Plaintiffs’ made their apparently verbal request for a “limited” amount of discovery
for purposes of their preliminary injunction motion during a March 7, 2016 hearing noticed for
another purpose entirely.? Nor had counsel for Secretary Jordan entered an appearance in the
case.® As discussed in further detail below, the March 8, 2016 Order (Doc. 29), by its terms,
does not apply to Secretary Jordan.

Further, Plaintiffs’ “request,” which was not submitted in the form of a separate written
motion in a form compliant with Fed. R. Civ. P. 7(b), D. Kan. 7.1(a), consistent with this Court’s
electronic-filing system format regarding motions and the required linkage, and is not
accompanied by a written memorandum or by any certificate of compliance as required by Fed.
R. Civ. P. 37 or D. Kan. 37.2, may and should be summarily denied on these bases.

Nature of the Matter before the Court

Kansas Secretary of Revenue Nick Jordan was not named as a party defendant in the
companion Keener case, 15-9300-JAR, and was added as a defendant here apparently as an
afterthought. Plaintiffs seek an order that they be registered to vote in Kansas and attack a
Kansas statute and an administrative regulation, none of which is within Revenue Secretary
Jordan’s authority or realm. For this and other reasons, as to DMV and Revenue Secretary
Jordan, these Plaintiffs have no standing, there is no justiciable case or controversy, nor can they

overcome Defendant Jordan’s Eleventh Amendment immunity from suit. A motion to dismiss

?Doc. 29, at 1 (stating that the hearing was set “to address Secretary of State Kris Kobach’s Motion for Extension of
Time to respond to the class certification motion (Doc. 23)).” The undersigned counsel has seen no separately filed
motion for expedited limited discovery and was not served with any such motion.

® The first appearance in the electronic filing system on behalf of Secretary Jordan was a clerk’s extension filed on
March 10, 2016 (Doc. 37). The docket entry of March 3, 2016 (Doc. 24), purportedly showing a Clerk’s extension
for Defendants Kobach and Jordan is erroneous as that document was filed in behalf of Defendant Kobach only.
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will be forthcoming in accordance with the Federal Rules of Civil Procedure, along with a
motion to stay discovery, initial disclosures and all other pretrial proceedings pending disposition
of the dispositive motion.
Plaintiffs’ “Request” for an Order Compelling Secretary Jordan to Produce Documents
Should be Denied

The March 8, 2016 Order (Doc. 29), upon which Plaintiffs rely and which Plaintiffs only
selectively quote in their request, does not apply to Revenue Secretary Jordan. By its terms, the
Order only applies to those parties who had already appeared in the case. In particular, at page 3,
the Order makes it clear that it only applies to Secretary Kobach, stating: “By March 16,
Secretary Kobach is to notify Plaintiffs whether he objects to their discovery requests, and
the grounds for any such objections. By March 22, 2016, the parties shall file a joint motion
for the court to resolve any outstanding issues related to this expedited discovery,” referring to
the discovery involving Secretary Kobach. (Doc. 29, at 3, § I1l) (emphasis added). The March
8, 2016, Order, and the deadline for objection, do not apply to Secretary Jordan as he was not a
party at the time. Neither does the March 22, 2016, deadline, as it refers to motions to resolve
outstanding issues related to “this expedited discovery,” meaning any limited expedited
discovery that was granted as to Secretary Kobach.*

Nor could this Order apply to Secretary Jordan for several reasons.

First, at the time the Order was entered, Secretary Jordan had not appeared in the case,
having not entered the electronic system until March 10, 2016. Secretary Jordan had not yet

responded to the Complaint as per Fed. R. Civ. P. 12(a)(1)(A), and given the March 17, 2016

* Although Plaintiffs state in their recent filing that “Counsel for Defendant Jordan therefore declined to participate
in the parties’ meet-and-confer to discuss Plaintiffs’ expedited discovery requests on March 18,” (Doc. 41, at 3), that
statement is misleading, and misstates Secretary Jordan’s position which is he had not been ordered to do anything
by the Court at this juncture, nor could he have been.
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First Amended Complaint (Doc. 39), still has not filed a formal response as per the Federal
Rules. Secretary Jordan was not a party to the March 7, 2016, hearing which as stated in the
Order was called for the purpose of addressing Secretary of State Kris Kobach’s Motion for
Extension of Time to respond to the class certification motion (Doc. 29, at 1, referring to Doc.
26). No Order can apply to non-parties. In addition to the lack of jurisdiction over non-parties,
this violates fundamental principles of due process and fairness as well as the Federal Rules and
Rules of this Court. At the least because Secretary Jordan was given no notice that the matter
noticed for hearing had anything to do with discovery or, indeed, anything to do with him at all.

Second, Secretary Jordan was given no notice of any motion for expedited discovery.
Motions are required to be made in writing as per Fed. R. Civ. P. 7(b) and D. Kan. 7.1(a). The
electronic filing system contemplates separately filed motions. Motions are required to be
properly served as per Fed. R. Civ. P. 5(a)(D). Under local rule, D. Kan. 7.1(c) and D. Kan.
6.1(d)(1), parties are allowed at least 14 days to respond to motions. The Fish Plaintiffs’ request,
apparently made at the telephonic hearing, was not filed or served as required by the Federal
Rules of Civil Procedure and local rules, nor was Secretary Jordan ever given the chance to
object to or even to address the same. Moreover, the Fish Plaintiffs failed to provide the
proposed “limited” discovery with any written Motion, which would have provided the Court
with a basis to assess their request, including any request for expedited discovery, if in fact being
made, as to any non-party such as Secretary Jordan.

Not only is a written motion generally required by Fed. R. Civ. P. 7(b) and D. Kan.
7.1(a), the requirement that requests be made via written motion serves important purposes.
First, it is essential, given the Court’s electronic filing system and its linkage requirements.

Second, a written motion helps to provide clarity for the Court and all parties as to what is being
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requested. Since Secretary Jordan was not at the hearing and no written motion for expedited
discovery appears on the Court’s docket to Jordan’s knowledge, it is unclear what exactly was
being requested or why. Third, the written motion requirement helps to ensure fairness to all
parties, including notice and opportunity to be heard as to requests. Fourth, in a case such as this
one where there are many different parties and many different counsel, it is essential that the
rules be complied with to provide fairness to all parties and to avoid chaos and overreaching, as
here. Fifth, this is particularly true where, as here, Plaintiffs’ counsel are asking the Court to
order deviations from the normally applicable rules. Finally, a written motion helps to ensure an
adequate record for review by an appellate court, all of which was obviated by Plaintiffs’ failure
to comply with the Federal Rules of Civil Procedure and the Rules of this District, both of which
are published, exist for a reason, and with which all litigants, including pro se litigants, are
expected to comply.®

Third, the request for “limited expedited discovery” was not authorized by and was in
fact contrary to the express terms of Fed. R. Civ. P. 26(d)(1), which provides: “A party may not
seek discovery from any source before the parties have conferred as required by Rule 26(f),
except in a proceeding exempted from initial disclosure under rule 26(a)(1)(B), or when
authorized by these rules, by stipulation, or by court order.” (emphasis supplied).® Again, this
general rule exists for a reason. Although Plaintiffs may argue the final exception applies, the
other arguments herein show that Plaintiffs’ request (which was not made via written motion as

required), was not properly before the Court, and certainly not as to Secretary Jordan.

> The form for registering with the electronic filing system requires that the registrant agrees to abide by the Court’s
Local Rules, among other things. Form B, Administrative Procedures for Filing, Signing and Verifying Pleadings
and Papers by Electronic Means in Civil Cases.

® Assuming the applicability of newly-adopted Fed. R. Civ. P. 26(d)(2), any such requests served by mail are not
deemed served until the planning conference, but the normal response times would apply.
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Fourth, there has been no evidentiary showing of any urgent need for deviating from the
general requirements for discovery set forth in Fed. R. Civ. P. 26, including Fed. R. Civ. P.
26(d)(1). The Kansas statute challenged by Plaintiffs has been in effect since January 2013, and
the next primary election is not scheduled to occur until August 2016. There is no record to
support why the extraordinary request for expedited discovery is necessary in this case.

Fifth, Plaintiffs’ verbal request on March 7, 2016, was apparently premised upon a need
for limited discovery for a motion for preliminary injunction which they had already filed on
February 26, 2016 (Doc. 19), along with a lengthy 40-page memorandum (again, violating local
rules), and ten (10) exhibits (Doc. 20). Without notice to Secretary Jordan or his participation,
Plaintiffs succeeded in getting a setting for this motion of April 14, 2016, along with an early but
firm response deadline. Notably, Fed. R. Civ. P. 65 does not itself provide for discovery for
purposes of a request for injunction. Further, since Plaintiffs had already filed their motion for
injunction with exhibits, representing that there was a factual and legal basis therefor as per Fed.
R. Civ. P. 11(b), the request for “limited” additional discovery is obviously unnecessary,
particularly as to Secretary Jordan who is only mentioned by name in the First Amended
Complaint twice, once in the caption and only generally in one other place (Doc. 39, at 12, | 25).

Sixth, not only was Plaintiffs’ attempted discovery on Secretary Jordan not authorized by
the Court’s March 8, 2016 Order (and could not have been), but also was not properly and timely
served. The Court’s Order stated that any such expedited discovery authorized by the Court was
required to be served on March 9 — of course Secretary Jordan takes the position that that Order
does not apply to him. At that point, Secretary Jordan was not a party to the case and had not
appeared in the electronic system. Nonetheless, Plaintiffs attempted to serve discovery on

Secretary Jordan by sending an email after normal business hours for the Office of Attorney
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General (5:02 p.m.), to M.J. Willoughby, who had not appeared as counsel of record. Nor had
Secretary Jordan consented to service by email at that time. The discovery was not properly or
timely served, even if authorized. In addition to the email attempt after business hours on March
9, 2016, Plaintiffs placed another copy in the mail, postmarked March 10, 2016, which arrived at
the Office of Attorney General on March 16, 2016, the objections and response to which (even
assuming the applicability of the newly-enacted Fed. R. Civ. P. 26(d)), would not be due until
thirty (30 ) days (assuming the additional three days for service by mail does not apply) the
planning meeting (in which Secretary Jordan participated out of deference to the Court and
expressly preserving his objections to jurisdiction), which did not occur until 5:00 p.m. on March
14, 2016. Any motion to compel as to Secretary Jordan is not ripe and not properly before the
Court.

Seventh, the discovery served was not “limited.” In addition to other issues, Plaintiffs
exceeded the scope of even what they had requested of Judge Robinson and served not one but
two sets of written requests for production, requesting expedited production of documents in
Chicago, Illinois on March 23, 2016 and April 8, 2016, respectively. The requests, five in the
first set and four in the second, were broad and vaguely worded, requesting “all documents”
covering a period from February 18, 2011 to the present, and “all correspondence from
October 2, 2015 to the present” accompanied by detailed definitions and instructions. Although
the March 8, 2016 Order did not require Secretary Jordan to serve objections to the proposed
discovery (Doc. 29, at 3), Secretary Jordan will have objections to these vague, overly broad and
unduly burdensome requests, as contemplated and allowed by Fed. R. Civ. P. 34(b)(2) and must

be allowed to assert them as per the Federal Rules.
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To date, nor have the parties conferred regarding these requests. Under the circumstances
where Plaintiffs have urged the Court for expedited proceedings in this matter, including
deadlines for responding to the motion for injunction filed on February 26, 2016 (Docs. 19-20),
with a response due on or before March 25, 2016, motion for class certification itself filed on
February 18, 2016 (Doc. 3), and the preliminary injunction hearing on April 14, 2016, as well as
responding to the Complaint which was only recently amended On March 17, 2016 (without
prior notice to Secretary Jordan), after planning activities had been conducted in good faith by
Defendants to accommodate the Court, and the other demands imposed by the Initial Order for
Scheduling (Doc. 36), which issued, uncharacteristically, prior to Defendants having had the
opportunity to answer the Complaint in the normal course, the discovery requests (for which
answers are demanded on an expedited basis), are unduly burdensome by definition, serving no
purpose but detracting from the urgent tasks otherwise at hand. In that regard, Defendants have
limited resources, including attorney time, which must be apportioned between this litigation
which was filed only on February 18, 2016, and all of the other cases Defendants have pending
before the state and federal courts.

Eighth, no motion to compel is properly before the Court. Plaintiffs have failed to make
their request for an order compelling production by written motion as required by Fed. R. Civ. P.
7(b) and D. Kan. 7.1 and as contemplated by the electronic filing system. The motion is not in
the required form. Nor has the time for response as local rule, D. Kan. 7.1(c); 6.1(d)(1).

Nor have Plaintiffs complied with Rule 37 or D. Kan. 37.1 or 37.2, including the
certificate requirement. D. Kan. 37.2 states: “[t]he court will not entertain any motion to
resolve a discovery dispute pursuant to Fed. R. Civ. P. 26 through 37 . . . unless the

attorney for the moving party has conferred or has made reasonable effort to confer with
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opposing counsel concerning the matter in dispute prior to the filing of the motion. Every
certification required by Fed. R. Civ. P. 26(c) and 37 and this rule related to the efforts of the
parties to resolve discovery or disclosure disputes must describe with particularity the steps taken
by all attorneys to resolve the issues in dispute. A ‘reasonable effort to confer’ . . . requires that
the parties in good faith converse, confer, compare views, consult, and deliberate, or in good
faith attempt to do so.” (emphasis added). Plaintiffs’ “request” for an order compelling a
discovery response must be denied for failure to comply with local rules, particularly D. Kan.
37.2. Fed. R. Civ. P. 37(a)(1) contains a similar requirement for a certification. Since there is no
written motion and since the parties have not conferred, it is hard to say what the basis under
Fed. R. Civ. P. 37 would be for Plaintiffs’ request, but even if made under Fed. R. Civ. P. 37(d),
certification is still required.

Ninth, Defendant Jordan will timely file a motion to dismiss, and a motion to stay
discovery, initial disclosures and all other pretrial proceedings. The motion to dismiss will raise
defenses including that this Court has no jurisdiction over Secretary Jordan given the insufficient
allegations of the First Amended Complaint as to Secretary Jordan. Defendant’s arguments
challenge the Plaintiffs’ standing, and the Court’s jurisdiction over Defendant Jordan under the
Eleventh Amendment to the U.S. Constitution. Given that the U.S. Supreme Court has ruled that
a defendant raising immunity defenses is entitled to resolution of the issues prior to discovery
and the other burdens of suit, in several cases including Ashcroft v. Igbal, 556 U.S. 662, 685-86
(2009); Siegert v. Gilley, 500 U.S. 226, 236 (1991) (Kennedy, Jr., concurring in the judgment);
Harlow v. Fitzgerald, 457 U.S. 800, 817-18 (1982); Mitchell v. Forsyth, 472 U.S. 511, 526
(1985), and as recognized by the Tenth Circuit, see, e.g., Workman v . Jordan, 958 F.2d 332,

335-36 (10™ Cir. 1992) (regarding qualified immunity), and applied many times to stay
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discovery by this very Court,” all discovery, including the purported expedited discovery as to
Secretary Jordan should be stayed pending a ruling on Defendant Jordan’s dispositive motion
and will timely file a written motion to that effect as per the Federal Rules and D. Kan. 7.1(a).
Either the Federal Rules of Civil Procedure and the Rules of this District have meaning

and apply as to all litigants or they do not. For this reason and all of the reasons herein, and
without waiving his objections to jurisdiction and to discovery, Defendant Revenue Secretary
Nick Jordan requests that Plaintiffs’ request for an order compelling expedited discovery as to
Secretary Jordan be denied by the Court, and that Secretary Jordan receive such other and further
relief as the Court deems just and proper.

Respectfully submitted,

[s/J.Brian Cox

J. Brian Cox, Deputy General Counsel

Special Assistant Attorney General

Kansas Department of Revenue

Legal Services Bureau

915 SW Harrison

2" Floor, Docking State Office Bldg.

Topeka KS 66612

Phone: (785)296-2381

FAX: (785)296-5213
Brian.cox@kdor.ks.gov

/s/IM.J. Willoughby

7 See, e.g., Monroe v. City of Lawrence, Kansas, No. 13-2086-EFM-DJW, 2013 WL 6154592 (D. Kan. Nov. 21,
2013) (U.S. Magis. J. Waxse); Jones v. Kansas, No. 12-2486-KHV-DJW, 2012 WL 5362905 (D. Kan. Oct. 31,
2012) (U.S. Magis. J. Waxse); Stewart v. City of Prairie Village, Kansas, No. 12-CV-02185-JAR-DJW, 2012 WL
5266113, 1 (D. Kan. Oct. 24, 2012) (U.S. Magis. J. Waxse); Hwang v. Kansas State Univ., No. 11-4185-EFM, 2012
WL 3292835, *2 (D. Kan. Aug. 13, 2012) (U.S. Magis. J. Humphreys); Woods v. Wyandotte County District
Attorney, No. 10-2362-JTM-DJW, 2010 WL 4361912 (D. Kan. Oct. 28, 2010) (U.S. Magis. J. Waxse); Pfuetze v.
State of Kansas, 10-1139-CV-GLR, 2010 WL 3718836, at 1 (D. Kan. Sept. 14, 2010) (U.S. Magis. J. Rushfelt);
Wedel v. Craig, 10-1134-EFM, 2010 WL 2545974, *2 (D. Kan., June 22, 2010)(U.S. Magis. J. O’Hara); Heistand v.
Coleman, 08-3292-CM-DJW, 2009 WL 1226737, *1 (D. Kan., April 30, 2009) (U.S. Magis. J. Waxse); Long v.
Morris, No. 06-3089-KHV-DJW, 2007 WL 677685 (D. Kan. March 2, 2007) (U.S. Magis. J. Waxse) (finding it
appropriate to stay not only discovery, but all pretrial proceedings given the defense of qualified immunity); Rubio
v. Turner Unified School Dist. 202, No. 05-2522-CM-DJW, 2006 WL 681124 (D. Kan. Mar. 14, 2006) (U.S. Magis.
J. Waxse) (finding a stay “legally appropriate and economical” given defendants’ defense of qualified immunity);
Howse v. Atkinson, No. 04-2341-GTV, 2005 WL 994572 (D. Kan., Apr. 27, 2005) (U.S. Magis. J. Waxse).
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M.J. Willoughby, Assistant Attorney Gen.
Office of Attorney General Derek Schmidt
120 SW 10" st.

Topeka, KS 66612

Phone: (785)296-2215

FAX: (785)291-3767
MJ.Willoughby@ag.ks.gov

Attorneys for Kansas Dept. of Revenue
Secretary Nick Jordan

CERTIFICATE OF SERVICE

| hereby certify that on this 23" day of March, 2016, | electronically filed the foregoing
with the Clerk of the Court by using the CM/ECF system which will send a notice of electronic
filing to all registered users appearing in the record of this case, including: Stephen Douglas
Bonney, dbonney@aclukansas.org; Dale Ho, R. Orion Danjuma, Sophia Lin Lakin,
daleho@aclu.org, odanjuma@aclu.org, slakin@aclu.lorg; Neil A. Steiner, Rebecca Kahan
Waldman, Angela M. Lieu, neil.steiner@dechert.com, Rebecca.waldman@dechert.com,
angela.liu@dechert.com; Willam R. Lawrence IV, Paul T. Davis, wlawrence@fed-firm.com,
pdavis@fed-firm.com; Mark P. Johns, Curtis E. Woods, Samantha Wenger,
markjohnson@dentons.com, Curtis.woods@dentons.com; Samantha.wenger@dentons.com;
Garrett Roes, Kris W. Kobach, garrett.roe@sos.ks.gov, kris.kobach@sos.ks.gov; John T.
Bullock, Bradley R. Finkeldei, JBullock@Stevens.Brand.com, BFinkeldei@stevensbrand.com.

[sIM.J. Willoughby
M.J. Willoughby, Assistant Attorney General
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