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RESPONSE TO APPELLEES’ JOINT MOTION FOR 

APPELLATE ATTORNEYS’ FEES 
 

The State of Texas, Appellant, files this Response to the Appellees’ 

Joint Motion for $196,295.00 in Appellate Attorneys’ Fees under 42 

U.S.C. § 1988(b) and 52 U.S.C. § 10310(e). The State preserves the 

argument that Appellees are not entitled to recover fees for two reasons: 

any award of attorneys’ fees imposes an unconstitutional cost on the 

State; and Appellees cannot be prevailing parties in this appeal because 

they were not prevailing parties in the underlying lawsuit. The motion 

should be denied on that basis. Alternatively, the amount requested 
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should be reduced because the motion seeks fees at excessive hourly 

rates and for unreasonably expended hours. 

I. APPELLEES ARE NOT ENTITLED TO RECOVER ATTORNEYS’ FEES. 

Appellees are not entitled to recover attorneys’ fees for two 

independent reasons. First, any award of fees imposes the same 

unconstitutional federalism costs that led the Supreme Court to strike 

down Section 4(b) of the Voting Rights Act in Shelby County v. Holder, 

133 S. Ct. 2612 (2013). Shelby County had been the law of the land for 

almost a year when the district court entered its judgment awarding 

attorneys’ fees. The district court had no authority to ignore the 

Supreme Court’s binding judgment and give continuing effect to the 

unconstitutional preclearance regime by awarding attorneys’ fees to 

Appellees. Appellees were ineligible for fees even if the State had 

mooted the case before Shelby County took effect. 

Second, Appellees do not qualify as “prevailing parties” in this 

appeal under 42 U.S.C. § 1988(b) and 52 U.S.C. § 10310(e) because they 

were not prevailing parties in the underlying lawsuit. That is so 

because Shelby County took effect the day it was decided—on June 25, 

2013—immediately nullifying Section 4(b) of the Voting Rights Act and 
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eliminating the statutory preclearance regime that required Texas to 

bring the underlying lawsuit in the first place. Shelby County had 

retroactive effect such that the preclearance regime had been 

unconstitutional since at least 2006, when Section 4(b) was last 

authorized. Id. at 2630–31. A party cannot be a prevailing party when 

the statutory basis for its purported victory is nullified as 

unconstitutional by the Supreme Court while the case is on appeal. 

Regardless of any events that occurred after Shelby County was 

decided—such as the adoption of new redistricting maps the next day—

Appellees could not possibly be prevailing parties here. 

This Court reached the opposite conclusion. Texas v. United 

States, No. 14-5151, 2015 WL 4910078, at *9 (D.C. Cir. Aug. 18, 2015). 

But the State will file a petition for a writ of certiorari in the Supreme 

Court seeking reversal. The State therefore preserves its argument 

against Appellees’ eligibility for attorneys’ fees in the district court and 

on appeal. Because Texas will seek review of this Court’s decision on 

the merits, the State respectfully requests that the Court withhold its 

ruling on the Appellees’ motion for attorneys’ fees while the case is 

reviewed by the Supreme Court. 
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II. APPELLEES ARE NOT ENTITLED TO THE FULL AMOUNT 

REQUESTED BECAUSE THEY SEEK FEES AT EXCESSIVE HOURLY 

RATES. 

Assuming arguendo that Appellees were entitled to recover 

attorneys’ fees for the present appeal, their request for an award of 

$196,295 must be reduced because the Davis and Gonzales Appellees’ 

requests reflect excessive hourly rates.1 They did not use this Circuit’s 

most widely accepted metric—the U.S. Attorney’s Office (USAO) Laffey 

matrix—for determining the prevailing market rate in the community. 

The Laffey matrix, which was developed by the U.S. District Court for 

the District of Columbia in Laffey v. Northwest Airlines, Inc., 572 F. 

Supp. 354, 371–72 (D.D.C. 1983), rev’d in part on other grounds, 764 

F.2d 4, 31 (D.C. Cir. 1984), determines reasonable hourly rates based on 

years of practice with an annual adjustment for inflation. See Eley v. 

District of Columbia, 793 F.3d 97, 101–02 (D.C. Cir. 2015). Subject to 

the objection raised above in Part I, the Court should use the USAO 

Laffey matrix to determine the reasonable hourly rate for purposes of 

the Davis and Gonzales Appellees’ fee requests.  

                                      
1 The State does not object to the hourly rates proposed by the NAACP Appellees. 
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A. “The usual method of calculating reasonable attorney’s fees is 

to multiply the hours reasonably expended in the litigation by a 

reasonable hourly fee, producing the ‘lodestar’ amount.” Bd. of Trs. of 

Hotel & Rest. Emps. Local 25 v. JPR, Inc., 136 F.3d 794, 801 (D.C. Cir. 

1998) (citing Pennsylvania v. Del. Valley Citizens’ Council for Clean Air, 

478 U.S. 546, 564 (1986)). To arrive at the lodestar amount, a fee 

applicant bears the burden of establishing entitlement to an award. 

Covington v. D.C., 57 F.3d 1101, 1107 (D.C. Cir. 1995); see Blum v. 

Stenson, 465 U.S. 886, 897 (1984). This includes justifying the 

reasonableness of the hourly rate. See id. at 895 n.11. Where parties 

have not justified their rates, this Court has reduced rates accordingly. 

See, e.g., Role Models Am., Inc. v. Brownlee, 353 F.3d 962, 970 (D.C. Cir. 

2004).  

Whether an hourly rate is reasonable turns on three elements: (1) 

“the attorney[’s] billing practices,” (2) “the attorney[’s] skill, experience, 

and reputation” and (3) “the prevailing market rates in the relevant 

community.” Covington, 57 F.3d at 1107. The “prevailing market rate” 

is the rate charged “for similar services by lawyers of reasonably 

comparable skill, experience, and reputation.” Blum, 465 U.S. at 895 
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n.11. Importantly, a fee applicant must produce evidence “in addition to 

the attorney’s own affidavits” to establish the prevailing market rate. 

Id.  

To determine the prevailing market rate, this Court has examined 

the USAO Laffey matrix, the “updated” or Legal Services Index (LSI) 

Laffey matrix, or plaintiffs’ own survey of prevailing market rates in the 

community. Covington, 57 F.3d at 1109. But courts in this Circuit have 

widely accepted the USAO Laffey matrix. See, e.g., Berke v. Fed. Bureau 

of Prisons, 942 F. Supp. 2d 71, 77 (D.D.C. 2013) (“[C]ourts in this 

jurisdiction have frequently referred to the USAO Laffey matrix as the 

benchmark for reasonable fees in this Court.” (internal quotation marks 

omitted)); Heller v. D.C., 832 F. Supp. 2d 32, 48 (D.D.C. 2011) (“The 

Court finds the frequency with which the USAO Laffey Matrix rates are 

applied to be strong evidence of both their prevalence and their 

reasonableness.”); Miller v. Holzmann, 575 F. Supp. 2d 2, 18 n.29 

(D.D.C. 2008) (noting the “widespread acceptance” of the USAO Laffey 

matrix); Am. Lands Alliance v. Norton, 525 F. Supp. 2d 135, 150 

(D.D.C. 2007) (referring to the USAO Laffey matrix as the “standard 

matrix” in this jurisdiction).  
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The USAO Laffey matrix should likewise be used here. One reason 

that courts in this Circuit prefer the USAO Laffey matrix to the LSI 

Laffey matrix is that the LSI matrix “reflects national inflation trends,” 

while the USAO matrix “relies on data specific to the Washington, D.C. 

metropolitan area.” Berke, 942 F. Supp. 2d at 77 (citing Miller, 575 F. 

Supp. 2d at 17). Thus, courts in this Circuit have frequently referred to 

the USAO Laffey matrix as “the benchmark for reasonable fees in this 

Court.” Id. (citing Miller, 575 F. Supp. 2d at 18 n.29 (quoting Pleasants 

v. Ridge, 424 F. Supp. 2d 67, 71 n. 2 (D.D.C. 2006))). Appellees offer no 

reason why the USAO Laffey matrix should not apply here. 

B. With the exception of one attorney’s request, the Davis and 

Gonzales Appellees do not attempt to justify their hourly rates using 

the benchmark USAO Laffey matrix, or even the alternative LSI Laffey 

matrix. Instead, Appellees rely only on their own declarations. See Joint 

Mot. 9–18, Exs. A, B. But an attorney’s own affidavit is insufficient to 

establish the prevailing market rate. See, e.g., Blum, 465 U.S. at 895 

n.11 (“[T]he burden is on the fee applicant to produce satisfactory 

evidence—in addition to the attorney’s own affidavits—that the 

requested rates are in line with those prevailing in the community for 
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similar services by lawyers of reasonably comparable skill, experience 

and reputation.”). Appellees also argue that they seek reasonable rates 

because their “rates are substantially the same as those already 

awarded in this case by the district court for the underlying litigation.” 

Joint Mot. 9. But the district court did not review Appellees’ proposed 

hourly rates in the underlying litigation to determine whether they 

were reasonable. See Texas v. United States, 49 F. Supp. 3d 27, 44 

(D.D.C. 2014).  

Because the Davis and Gonzales Appellees have failed to justify 

the requested hourly rates, the Court should reject the requested hourly 

rates and base any fee award on the hourly rates provided by the USAO 

Laffey matrix. 

1. Davis Appellees—Jenner & Block. The hourly rates 

requested for Jenner & Block attorneys and staff significantly exceed 

the prevailing market rates established by the USAO Laffey matrix for 

lawyers with similar experience. Paul M. Smith has 35–36 years of 

experience (as of 2014 and 2015, respectively); Jessica Ring Amunson 

has 10–11 years; Mark P. Gaber has 4–5 years; and Cheryl L. Olson is 

non-attorney staff. Joint Mot. 10–13, 18. Under the USAO Laffey 
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matrix, Mr. Smith’s prevailing market hourly rate is $520; Ms. 

Amunson’s is $370 (for 2014) and $460 (for 2015); Mr. Gaber’s is $300; 

and Ms. Olson’s is $150.2  

The Davis Appellees request an hourly rate of $1,100–1,150 for 

Mr. Smith, $655–700 for Ms. Amunson, $530–590 for Mr. Gaber, and 

$325–335 for Ms. Olson. Joint Mot. 18. The requested hourly rates 

substantially exceed, and in some cases more than double, the 

prevailing market rate set by the USAO Laffey matrix. Because the 

Davis Appellees provide no sufficient basis to determine that their 

requested fees reflect the prevailing market rate, the Court should rely 

on the rates established by the USAO Laffey matrix and reduce any fee 

award accordingly. 

Because the Davis Appellees do not rely on any version of the 

Laffey matrix to justify their proposed hourly rates for the Jenner and 

Block attorneys, they have forfeited any argument that the Jenner and 

Block attorneys’ hourly rate should be determined by reference to the 

LSI Laffey matrix. 
                                      
2 See USAO Laffey Matrix—2014–2015, http://www.justice.gov/sites/ 
default/files/usao-dc/legacy/2014/07/14/Laffey%20Matrix_2014-2015.pdf. 
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2. Davis Appellees—J.  Gerald Hebert. Mr. Hebert is the only 

attorney who supports his requested hourly rate by reference to the 

Laffey matrix. Based on his 41–42 years of experience, Joint Mot. 13, 

his requested rate of $650 per hour is higher than the rate of $520 

under the USAO Laffey matrix, see supra n.2, but lower, as Appellees 

note, than the rate of $789 set by the LSI Laffey matrix. See Joint Mot. 

14 & n.1.3 Because the USAO Laffey matrix reflects data specific to the 

Washington, D.C. area, it establishes a reasonable hourly rate in this 

case. If the Court awards any fees to Mr. Hebert, the award should 

reflect an hourly rate of no more than $520 per hour.  

3. Gonzales Appellees—Perkins Coie. The Gonzales Appellees 

do not rely on the Laffey matrix to support their requested hourly rates. 

Instead, they offer a national billing survey that purports to reflect the 

high, low, and average billing rates for partners, associates, and counsel 

at firms in various States. See Joint Mot. Ex. C at 35–51. They do not 

explain how the survey data support the hourly rates they request in 

this case. Because the Gonzales Appellees have failed to justify their 

                                      
3 Appellees cite http://www.laffeymatrix.com/see.html as the source of 
the LSI Laffey matrix. Joint Mot. 14 n.1; see also Berke, 942 F. Supp. 2d 
at 77 n.5. 
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requested hourly rates, any award should reflect the reasonable hourly 

rates determined by the USAO Laffey matrix. 

The Gonzales Appellees request fees based on hourly rates that, 

with one exception, substantially exceed the rates under the USAO 

Laffey matrix. Marc Elias has 21–22 years of experience; Elisabeth 

Frost has 7–8 years; Anyu Fang has 3 years; Joseph Wenzinger has 3 

years; Ryan Spear has 8 years; and Nicholas Bauer and Sheri Pais are 

non-attorney staff. Joint Mot. 14–16, 18, Ex. C. Accordingly, under the 

USAO Laffey matrix, Mr. Elias’s prevailing market hourly rate is $520; 

Ms. Frost’s is $300–370; Mr. Fang’s is $255; Mr. Wenzinger’s is $255–

300; Mr. Spear’s is $370; and Mr. Bauer’s and Ms. Pais’s are $150. See 

supra n.2. Except for Mr. Bauer’s rate, these rates are all significantly 

lower than the requested rate of $700–735 for Mr. Elias, $430–475 for 

Ms. Frost, $370 for Mr. Fang, $325–380 for Mr. Wenzinger, $500 for Mr. 

Spear, and $285 for Ms. Pais. See Joint Mot. 18. (Mr. Bauer’s $150 rate 

under the USAO Laffey matrix is actually higher than his requested 

rate of $115.) Because the Gonzales Appellees do not provide relevant 

evidence to support their requested hourly rates, any fee award should 
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be reduced to reflect an hourly rate no higher than the rate determined 

by the USAO Laffey matrix or the rate requested, whichever is lower.  

4. NAACP Appellees. The State does not object to the requested 

hourly rates of the individuals representing the NAACP Appellees 

(Gary Bledsoe, Robert Notzon, Alondra Johnson, and Miranda Alvarez). 

See Joint Mot. 18.  

* * * 

The following table shows the maximum fees recoverable by the 

Davis and Gonzales Appellees based on the total number of hours 

submitted and the hourly rates set by the USAO Laffey matrix: 

Attorney/Staff Hours Rate Total 

Smith (2014) 14.1 $520 $7,332 

Smith (2015) 35.4 $520 $18,408 

Amunson (2014) 19.3 $370 $7,141 

Amunson (2015) 8.5 $460 $3,910 

Gaber (2014) 70.2 $300 $21,060 

Gaber (2015) 44.6 $300 $13,380 

Hebert 14.8 $520 $7,696 

Olson (2014) 6.1 $150 $915 

Olson (2015) 10.2 $150 $1,530 

Davis Total 223.2  $81,372 

Elias (2014) 0.2 $520 $104 

Elias (2015) 1.0 $520 $520 
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Frost (2014) 13.9 $300 $4,170 

Frost (2015) 10.1 $370 $3,737 

Fang 47.6 $255 $12,138 

Wenzinger (2014) 1.5 $255 $383 

Wenzinger (2015) 21.1 $300 $6,330 

Spear 1.5 $370 $555 

Bauer 2.1 $150 $315 

Pais 0.4 $150 $60 

Gonzales Total 99.4  $28,208 
 

In sum, because the Court should use the USAO Laffey matrix to 

determine the reasonable hourly rate, the Court should award the 

Davis Appellees no more than $81,372 in attorneys’ fees, the Gonzales 

Appellees no more than $28,208 in attorneys’ fees, and the NAACP 

Appellees up to $4,077.50 in attorneys’ fees, subject to any reduction for 

hours not reasonably expended and the State’s objection in Part I.  

III. THE GONZALES APPELLEES’ FEE REQUEST INCLUDES EXCESSIVE 

AND UNNECESSARY BILLING. 

The billing records submitted by the Gonzales Appellees reflect 

unreasonably expended hours and a failure to exercise billing judgment 

with respect to three filings: (1) a motion for extension of time to 

respond to the State’s motion for summary reversal—which was 

apparently never filed; (2) the Gonzales Appellees’ response to the 
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State’s motion for summary reversal; and (3) the Appellees’ joint brief 

on the merits. Any award of fees to the Gonzales Appellees should be 

reduced to account for hours not reasonably expended and the Gonzales 

Appellees’ failure to exercise billing judgment to eliminate duplicative, 

excessive, and unnecessary hours billed. See, e.g., Hensley v. Eckerhart, 

461 U.S. 424, 434 (1983) (noting that “excessive, redundant, or 

otherwise unnecessary” hours should be excluded from a fee request); 

Envtl. Def. Fund, Inc. v. Reilly, 1 F.3d 1254, 1258 (D.C. Cir. 1993) (“In 

deciding the reasonableness of the hours reported, we properly disallow 

‘time spent in duplicative, unorganized or otherwise unproductive 

effort.’” (quoting Jordan v. Dep’t of Justice, 691 F.2d 514, 518 (D.C. Cir. 

1982))). 

A. The Gonzales Appellees should not recover fees for hours billed 

on a motion for an extension of time to respond to the State’s motion for 

summary reversal. The docket shows that the Gonzales Appellees filed 

their response within fourteen days; it does not indicate that a motion 

for extension was ever filed. Yet the billing records show 7.6 hours 

spent researching and drafting a motion for extension of time. See Joint 

Mot. Ex. C at 7 (entry for August 12, 2014). It is unlikely that the 
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Gonzales Appellees’ counsel would bill a paying client for work on a 

motion that was never filed. They should not recover fees from the State 

for the same unnecessary work. See Hensley, 461 U.S. at 434 (“Hours 

that are not properly billed to one’s client also are not properly billed to 

one's adversary pursuant to statutory authority.” (quoting Copeland v. 

Marshall, 641 F.2d 880, 891 (D.C. Cir. 1980) (en banc))). The Court 

should reduce any fee award to eliminate these 7.6 hours billed by Anyu 

Fang in 2014.  

B. The Court should also decline to award fees for unnecessary 

and duplicative work on the Gonzales Appellees’ response to the State’s 

motion for summary reversal. The submitted records include 48.4 

attorney hours—39.9 by Anyu Fang and 8.3 by Elisabeth C. Frost—and 

2.1 staff hours billed for work related to the preparation and filing of 

the response. See Joint Mot. Ex. C. at 7–8 (entries from August 12, 

2014, to August 25, 2014). But the Gonzales Appellees largely adopted 

the Davis Appellees’ response. See Gonzales Appellees’ Resp. in Opp’n 

to State of Texas’s Mot. for Summ. Reversal 1. And to the extent their 

separate response was not duplicative of the Davis Appellees’ brief, it 

was not responsive to the State’s motion. The bulk of the Gonzales 
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Appellees’ discussion argued that the single-judge district court had 

authority to award fees. See id. at 5–8. But Texas never disputed the 

district court’s authority to award fees; it argued only that the district 

judge improperly altered the basis of the three-judge district court’s 

ruling on the State’s motion to dismiss. See Texas’s Reply in Supp. of 

the Mot. for Summ. Reversal 8–9. The remaining page-and-a-half of 

discussion duplicates the Davis Appellees’ argument regarding 

mootness. Compare Gonzales Appellees’ Resp. in Opp’n to State of 

Texas’s Mot. for Summ. Reversal 9–10, with Davis Appellees’ Resp. to 

the State of Texas’s Mot. for Summ. Reversal 9–14. Because the related 

billing entries reflect hours not reasonably expended, the Court should 

reduce any fee award to eliminate 39.9 hours billed by Anyu Fang, 8.3 

hours billed by Elisabeth C. Frost, and 2.1 hours billed by Nicholas W. 

Bauer in 2014. 

C. Finally, the Court should decline to award fees to the Gonzales 

Appellees for unnecessary and duplicative work on the Appellees’ joint 

brief on the merits. The Gonzales Appellees’ records show 9.4 hours 

billed by Elisabeth C. Frost and 21.1 hours billed by Joseph P. 

Wenzinger for work on the Appellees’ merits brief. See Joint Mot. Ex. C 
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at 10 (entries from Jan. 5, 2015, to Jan. 13, 2015). But records 

submitted by the Davis Appellees show that Mr. Hebert and attorneys 

from Jenner and Block billed approximately one hundred hours for 

work on the same brief. See Joint Mot. Ex. A at 16–19 (Jenner & Block 

entries from Dec. 9, 2014, to Jan. 14, 2015); id. Ex. B at 29–30 (Hebert 

entries from Dec. 10, 2014, to Jan. 9, 2015). The Appellees do not 

explain why it was necessary for the Gonzales Appellees to bill roughly 

thirty hours on the Appellees’ joint brief, particularly when it “was 

researched and drafted by a single attorney,” Joint Mot. 6, then edited 

and revised by three more senior attorneys for the Davis Appellees—

Mr. Smith, Ms. Amunson, and Mr. Hebert. See Joint Mot. Ex. A at 16–

19; id. Ex. B. at 29–30. Because the Gonzales Appellees’ records do not 

indicate how their attorneys’ work differed from that of the Davis 

Appellees, they have not shown that the hours billed were reasonably 

expended. Any award of fees should therefore be reduced to eliminate 

9.4 hours billed by Elisabeth C. Frost and 21.1 hours billed by Joseph P. 

Wenzinger in 2015. 
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The following table shows the maximum fees recoverable by the 

Gonzales Appellees based on the total number of reasonable hours 

expended and the hourly rates set by the USAO Laffey matrix: 

Attorney/Staff Hours Rate Total 

Elias (2014) 0.2 $520 $104 

Elias (2015) 1.0 $520 $520 

Frost (2014) 5.6 $300 $1,680 

Frost (2015) 0.7 $370 $259 

Fang 0.1 $255 $26 

Wenzinger (2014) 1.5 $255 $383 

Wenzinger (2015)  — $300  — 

Spear 1.5 $370 $555 

Bauer  — $150  — 

Pais 0.4 $150 $60 

Gonzales Total 11  $3,586 

In sum, based on the number of hours reasonably expended and the 

hourly rates under the USAO Laffey matrix, the Court should award 

the Gonzales Appellees no more than $3,586 in attorneys’ fees, subject 

to the State’s objection in Part I. 

CONCLUSION 

The Court should deny the motion for attorneys’ fees. In the 

alternative, if the Court grants the motion for attorneys’ fees, it should 
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award no more than $81,372 to the Davis Appellees, no more than 

$3,586 to the Gonzales Appellees, and no more than $4,077.50 to the 

NAACP Appellees. 

Dated: October 1, 2015 Respectfully submitted. 
 

KEN PAXTON 
Attorney General of Texas 
 
CHARLES E. ROY 
First Assistant Attorney General 
 
/s/ Scott A. Keller  
SCOTT A. KELLER 
Solicitor General 
 
MATTHEW H. FREDERICK 
Deputy Solicitor General 
 
Office of the Attorney General 
P.O. Box 12548, Capitol Station 
209 W. 14th Street 
Austin, Texas  78701 
(512) 936-1700 / (512) 936-0545 (fax) 
 
Counsel for the State of Texas 

  



20 

CERTIFICATE OF SERVICE 
 

I certify that, on October 1, 2015, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system, which 

will send notice of such filing to all registered CM/ECF users. 

I further certify that four paper copies of the document will be 

delivered to the Clerk of the Court via Federal Express next-day 

service. 

 
/s/ Scott A. Keller  
SCOTT A. KELLER 

 


