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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
STEVEN WAYNE FISH, et al., )

Plaintiffs,
V. Case No. 16-2105-JAR-JPO
KRIS KOBACH, in his official capacity as

Secretary of State for the State of Kansas, et
al.,

CODY KEENER, et al.,
Plaintiffs,

V. Case No. 15-9300-JAR-JPO

)
)
)
)
)
)
)
)
)
Defendants. )
)
)
)
)
)
)
)
)
)

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et ) CASES CONSOLIDATED FOR

al., ) DISCOVERY
)
Facts
1. Ms. Donna Bucci is a party to this case and a proposed class representative.
2. This court issued the date of this hearing on XX Date.
3. At Ms. Bucci’s deposition on May 4, 2016, Ms. Bucci herself was put on notice by Defendant

Jordan that she may need to attend this hearing on May 4, 2016.

4, Defendant sent an email to opposing counsel Dale Ho on June 9, 2012, the day after Plaintiffs
filed their Reply to Class Certification, seeking to confirm whether Plaintiffs would be presenting their
clients.

5. Defendant sent a follow up e-mail on the same date to another of Plaintiffs’ counsel, Sophia
Lakin, asking specifically whether Ms. Bucci would be at the hearing and stating that Defendants may
need to subpoena her if they could not confirm her attendance. Plaintiffs do not mention this e-mail in
their Motion to Quash.

6. Plaintiffs’ counsel responded on Friday evening that they did not intend to present any live
testimony for three reasons. First, Plaintiffs noted that they indicated in the March 7, 2016 hearing that
they did not intend to present live testimony. Second, Plaintiffs indicated that they did not understand
the need for live testimony, given Bucci’s previous declaration and deposition. Finally, Plaintiffs
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indicated that they believed a request for live testimony was untimely, claiming that the request came
four days in advance when the request was actually submitted six days in advance.

7. Defense counsel responded to the e-mail noting that the testimony was needed given the
characterization of Ms. Bucci’s deposition testimony by Plaintiffs on June 8, 2016, to ensure that she
could be a party in this class action.

8. It is unknown whether Plaintiffs’ counsel spoke with Ms. Bucci regarding her availability to
attend the hearing prior to this weekend.

9. After not hearing from Plaintiffs’ counsel, Defendant sent a signed subpoena to a process server
on Thursday, June 9, 2016.

10. The process server served the subpoena, along with fees, on Saturday, June 11, 2016.

11. Defendant has provided the same process server with the additional fees to be served on Ms.
Bucci to cure any defect in fees. In the alternative, Defendant can tender any fee deficiency to Ms. Bucci
at the hearing on Tuesday.

Argument

The majority rule is that Rule 45 can be used to issue a subpoena on a party to litigation.
See U.S. v. 2121 Celeste Road SW, Albuquerque, N.M., 307 F.R.D. 572 See U.S.v. 2121, 588
(D.N.M. May 13, 2015). Thus, Rule 45 sets out when a subpoena must be quashed. Patel v.
Snapp, 2013 WL 5876435, *1 (D. Kan. Oct. 31, 2013). As the party seeking relief, it is
Plaintiffs’ burden to show one of the grounds for relief. See Stooksbury v. Ross, 2012 WL

2128026, *2 (E.D. Tenn., June 12, 2012).

A court must quash a subpoena when it (i) fails to allow reasonable time to comply; (ii)
requires a non-party to travel more than 100 miles from his or her residence; (iii) requires
disclosure of a privileged or protected matter; or (iv) subjects a person to an undue burden. Fed.
R Civ. P. 45(d)(3)(A). Plaintiffs only argue that the subpoena should be quashed under
45(d)(3)(A) pursuant to the “reasonable time to comply” provision. Pls. Mtn. 4. However, from
Defendant’s research, it appears that motions to quash subpoenas under Rule 45 are typically

filed in regards to non-parties and specifically to subpoeans duces tecum of non-parties. This
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makes sense given that the rules require “heightened protection” in responding to subpoenas for
non-parties to litigation. Patel, 2013 WL 5876435 at *1. Indeed, although Plaintiffs concede
that “many of the cited cases involved discovery subpoeanas served on non-parties,” it appears to
Defendant that no case cited by Plaintiffs in their motion involves a subpoena seeking simply
appearance and testimony of a party under Rule 45.! Regardless, it appears that the standard for
whether to quash a subpoena for a party is similar to that of a nonparty—in this case,
reasonableness of time to comply under the circumstances. See Stooksbury, 2012 WL 2128026,

at *2 (looking at whether deficiency in tendering fees to a party rendered subpoena invalid).?

As to Plaintiffs” primary argument, the key issue under Rule 45(d)(3)(A)(i) is whether the
time to comply is “reasonable.” Whether a court should quash a subpoena “is a case-specific
inquiry.” Patel, 2013 WL 5876435, at *1. Under the facts of this case, namely that Ms. Bucci is
a party and a proposed class representative, Plaintiffs have not met their burden of quashing the

subpoena.

Part of being a class representative is having the time to devote to protecting the rights of
others not before the court. See Smith v. Aon Corp., 238 .F.R.D. 609, 615 (N.D. Ill., Nov. 29,
2006). Ms. Bucci herself admits that she could make it to the hearing—just that she would need
to take off work to do so. See Doc. 164-2 (Declaration of Bucci). Ms. Bucci states that she
would need to take off work on Tuesday and on Wednesday. However, the facts illustrate

otherwise. The courthouse is approximately three hours from Ms. Bucci’s home and her work

! Fox v. Traverse City Area Public Schools Bd. of Educ., 2009 WL 724001 (W.D. Mich. March
10, 2009) involved subpoena duces tecums of employees of a party as well as non-parties. Id. at
*1-*2. U.S. V. Woods, 931 F. Supp. 433 involved a subpoena issued pursuant to the Federal
Employees Compensation Act requiring 20 days notice. 1d. at 441.

2 Although Plaintiffs discuss the unreliability of Ms. Bucci’s automobile, Plaintiffs do not seek
relief claiming that to be an undue burden.
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shift ends at noon on Tuesday. Id. If Ms. Bucci left work a couple of hours early, she could
make the afternoon hearing in Kansas City and then return to Wichita in plenty of time to get a
full night’s sleep for her next day’s work. Indeed, this is a recurring theme with Ms. Bucci in
this case. Plaintiffs also sought a protective order for Ms. Bucci’s deposition testimony due to

her unavailability of her work schedule, yet Ms. Bucci appeared for the deposition.

While Plaintiffs’ motion cites numerous cases discussing time for compliance being
unreasonable if the subpoena is served less than one week in advance, those cases involve non-
parties (one case involves both nonparties and employees of a party and another case involves an
administrative subpoena not governed by Rule 45), and even then all cases appear to be involve
subpoenas duces tecum. Yet, as a party and proposed class representative, and given testimony
is sought, Ms. Bucci does not receive the same “heightened protection” that the individuals
received in the cases cited by Plaintiffs. See Patel, 2013 WL 5876435, at *1. Defendant
inquired whether Ms. Bucci would be attending the hearing six days prior to the hearing to
determine whether a subpoena should be issued. To date, Defendant has searched and has found
no case where a motion to quash for time to comply with a subpoena served on a party was even

addressed by a court, let alone granted by a court.

The reason that Defendants did not inquire as to whether Ms. Bucci would be present at
the hearing until six days in advance of the hearing was because Plaintiffs did not provide what
Defendant believes to be an inaccurate characterization of Ms. Bucci’s deposition testimony until
seven days before the hearing. In other words, Defendant sought Ms. Bucci’s presence the day
after Plaintiffs filed a brief illustrating the need for her testimony on an issue that goes to the
heart of whether she is an adequate class representative—adequacy of representation. At least

one court has refused to quash a subpoena of a non-party where only testimony was sought,
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given the expedited nature of the proceeding. State Farm Fire and Cas. Co. v. Hood, 2007 WL
3268434, *2 (S.D. Miss., Oct. 31, 2007) (refusing to quash subpoena served three days before a
preliminary injunction hearing given the expedited nature of the case and the fact that the
subpoena did not require the production of documents). And even if Defendants had not reached
out to opposing counsel six days before the hearing and Ms. Bucci then only received a subpoena
on Saturday, June 11, both her and counsel have been on notice since her deposition on May 4,
2016, at the latest, that she may be required to attend the hearing. Under the circumstances of

this case, the time within which to comply is plainly reasonable.

Given that Ms. Bucci is a party, a proposed class representative, Defendants informed
Ms. Bucci’s counsel of their intent to subpoena her if she was not confirmed for attendance, and
that Ms. Bucci has been on personal notice in this case since at least May 4, 2016 that she may
be required to testify as a class representative, the time to comply with this subpoena is more

than reasonable under the circumstances.

Witness Fees

Plaintiffs are correct that the witness fees that Defendant tendered on Saturday do not
account for the entire amount. However, Plaintiffs’ argument to quash on this ground fails for
two reasons. First, Ms. Bucci is a party to this case, so it is unclear whether a mileage
reimbursement fee is even required to be paid. Second, even if such a fee is required, it isonly a

“technical violation” which can be cured.

As to the first issue, courts have found that, “the failure to tender attendance fees and
mileage does not render a subpoena deficient” when the subpoena is issued to a party.
Stooksbury v. Ross, 2012 WL 2128026 (E.D. Tenn. June 12, 2012) (citing The Philadelphia, 163

F. 438 (E.D. Pa. 1908) (““A party testifying in his own behalf is not entitled to witness fees or
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mileage, whether suing or defending for himself or in a representative capacity, or testifying for
another joined with him”); Warren v. Weaver, 29 F. Cas. 290 (E.D. Pa. 1874) (“a non-party
witness who is subpoenaed to appear for a deposition ordinarily is entitled only to a witness ‘fee[
] for 1 day's attendance and the mileage allowed by law.” ”’)). Indeed, Plaintiffs should be further
precluded from making this argument in this case. When Plaintiffs issued a subpoena in this
case a deposition of Defendant Kobach’s expert witness in Washington, D.C., Plaintiffs did not
tender any fees. For Plaintiffs to now claim a subpoena should be quashed for failing to tender

fees on a plaintiff is untenable.

Second, if this Court disagrees and finds that a witness fee must be tendered to a party,
Plaintiffs motion to quash still should be denied. Any mileage rate deficiency is merely a
“technical” violation which can be cured by subsequently providing the proper amount. See
Nelson v. Hardacre, 312 F.R.D. 609, 614 (D. Kan. Jan. 12, 2016) (finding that other jurisdictions
permit a party to “cure” a defect on fees by subsequently tendering a proper amount); id. at n. 19
(citing In re New England Compounding Pharmacy, Inc. Products Liab. Litig., No. MDL 13-
2419-FDS, 2013 WL 6058483, at *5 (D. Mass. Nov. 13, 2013); PHE, Inc. v. Dep 't of Justice,
139 F.R.D 249, 255 (D.D.C. 1991); Meyer v. Foti, 720 F. Supp. 1234, 1244 (E.D. La. 1989).
Indeed, courts that have addressed the issue have found that tendering proper fees after the first
amount of fees tendered were below the required amount moots the argument for quashing the
motion. See e.g., State Farm Fire and Cas. Co. v. Hood, 2007 WL 3268434, *2 (S.D. Miss.,
Oct. 31, 2007) (after providing improper mileage calculation, party cured the amount which did
not render the subpoena invalid). Defendant has requested its process server to tender an

additional $105.84 to Ms. Bucci to reflect the total amount for her testimony. If the process
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server cannot provide such amount today, Defendant will provide the remaining amount at the

hearing tomorrow.

CONCLUSION
For these reasons, Plaintiffs’ to Quash should be DENIED

Respectfully submitted this 13th day of June, 2016.

[s/ Garrett Roe

Garrett Roe, #26867

Kris. Kobach, #17280

OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@sos.ks.gov
Email: kris.kobach@so0s.ks.gov
Attorneys for Defendants

CERTIFICATE OF SERVICE
I, the undersigned, hereby certify that, on the 13th day of June, 2016, I electronically filed
the above and foregoing document using the CM/ECF system, which automatically sends notice
and a copy of the filing to all counsel of record.
/sl GARRETT ROE

Garrett Roe, Bar No. 26867
Attorney for Defendants




