
IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF KANSAS 

 

STEVEN WAYNE FISH, RALPH ORTIZ, 

DONNA BUCCI, CHARLES STRICKER, 

THOMAS J. BOYNTON, AND DOUGLAS 

HUTCHINSON on behalf of themselves and 

all others similarly situated, 

 

 Plaintiffs, 

 

v.        Case no. 2:16-cv-02105 

 

KRIS KOBACH, in his official capacity as 

Secretary of State for the State of Kansas; and 

 

NICK JORDAN, in his official capacity as 

Secretary of Revenue for the State of Kansas, 

 

 Defendants. 

 

DEFENDANT NICK JORDAN’S RESPONSE  

TO PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 
 

Nature of the Matter Before the Court 

  

Defendant Kansas Secretary of Revenue Nick Jordan (hereinafter “Revenue Secretary 

Jordan”) was never properly served with Plaintiffs’ Motion for Preliminary Injunction (Doc. 19). 

However, to assist the Court and expressly preserving and without waiving his objections to this 

Court’s jurisdiction and other defenses to be timely raised in Revenue Secretary Jordan’s Motion 

to Dismiss, Revenue Secretary Nick Jordan submits this response.  

The First Amended Complaint (Doc. 39) refers to Secretary Jordan by name only twice: 

in the caption and in paragraph 25 as follows: “As Secretary of Revenue of Kansas, Defendant 

Secretary Jordan is the State’s chief official in the Department of Revenue, which includes the 

Division of Motor Vehicles. Kan. Stat. Ann. 75-5110.” Nothing further is said about him.  
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 While impermissibly vague, Plaintiffs seek a preliminary injunction “enjoining 

enforcement of Kan. Stat. Ann. 25-2309(l) and Kan. Admin. Regs. § 7-23-15,” two provisions 

which by their terms refer to “election officials,” which Revenue Secretary Jordan is not. 

 Further, Plaintiffs’ sworn Declarations admit Revenue Secretary Jordan and DOV staff 

accepted their applications for motor-voter registration as per the National Voter Registration 

Act (“NVRA”) and did not require proof of citizenship documents. According to Plaintiffs’ own 

submissions, Kansas DOV complied with its NVRA responsibilities. Secretary Jordan did not 

“block” Plaintiffs or anyone else from applying to register to vote in Kansas. Quite the contrary – 

Plaintiffs’ submissions (Doc. 20-9, at 29, 62-66; Doc. 20-10, at 66:6-12), refer to DOV as a 

veritable leaky sieve of voter applicants, including allegedly allowing non-citizens to apply, 

despite DPOC. Plaintiffs’ general references to “Defendants,” “the State,” “the DPOC law,” 

and/or “Kansas” do not refer to Revenue Secretary Nick Jordan, who is referred to by name only 

in the caption of the pleading.  As to Revenue Secretary Jordan, Plaintiffs’ request for injunctive 

relief against a statute and regulation he does not enforce is a nullity; Revenue Secretary Jordan 

does not register voters in Kansas, does not maintain voter registration lists, and does not 

suspend, cancel or purge any voters either. The motion is barred for lack of standing and 

Eleventh Amendment immunity, depriving this Court of jurisdiction over this request and this 

defendant.   

Statement of Facts 

  Contrary to the mandatory requirements of D. Kan. 7.6(a)(2), Plaintiffs’ Memorandum in 

support of the requested injunction fails to contain “a concise statement of  the facts, with each 
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statement of fact supported by reference to the record.”
1
  In Secretary Jordan’s case, this 

omission may be intentional, as the facts are very bad for Plaintiffs.  

1. Plaintiffs seek an injunction against enforcement of K.S.A. 25-2309(l) and KAR 7-

23-15. (Doc. 19). 

2. In relevant part, K.S.A. 23-2309(l) (2015 Supp.) provides: “[t]he county election 

officer or secretary of state’s office shall accept any completed application for 

registration, but an applicant shall not be registered until the applicant has provided 

satisfactory evidence of United States citizenship. . ..” (emphasis added).  

3. K.A.R. 7-23-15 in relevant part provides:  “(a) If the county election officer assessing 

an application for voter registration determines that the application does not contain 

the information required by law, including satisfactory evidence of United States 

citizenship, the county election officer shall designate the application as incomplete. 

Each county election office shall maintain a list of incomplete applications for voter 

registration….”   

4. The First Amended Complaint (Doc. 39) does not allege that Secretary Jordan is a 

county election officer or that Secretary Jordan is the Chief State Election Official 

designated by the State of Kansas pursuant to the NVRA, 52 U.S.C. § 20509.  

5. The First Amended Complaint (Doc. 39) refers to Revenue Secretary Jordan by name 

only twice, once in the caption and again in paragraph 25, referring to K.S.A. 75-

5110 (which by its terms does not empower the Revenue Secretary to register voters 

in Kansas).  

                                                           
1
 In addition to failure of service as per Fed. R. Civ. P. 7, Plaintiffs’ Memorandum fails to comply with local rules in 

several respects and should be disregarded by the Court. The rules violated include the page limit imposed by D. 

Kan. R. 7.1(e), the format requirements of D. Kan. 7.6(a), and the requirement of D. Kan. 7.6(d) to separately label 

exhibits and file an index thereto. The Rules exist for a reason and must be enforced without favoritism.   
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6. The individual Plaintiffs’ (Fish, Ortiz, Bucci, Stricker, Boynton, Hutchinson)  

experiences with Kansas DOV are detailed three times: in their Complaint (Doc. 1), 

at pages 5-9, ¶¶ 9-15, in the First Amended Complaint (Doc. 39) at pp. 6-9, ¶¶ 11-17, 

and for a third time in support of the motion for injunction in sworn Declarations 

attached as Exhibits 2-7 (Docs. 20-2 to -7).  No Plaintiff was asked by the DOV – as 

distinguished from election officials – to provide documentary proof of citizenship 

before he or she could apply to register to vote. (Doc. 20-2, at ¶¶ 6-7; Doc. 20-3, ¶ 10 

(“The [DOV] clerk did not ask me to provide proof of citizenship documents to 

complete my voter registration application.”); Doc. 20-4, ¶ 6 (“The clerk at the DMV 

did not ask me to provide any additional documentation, beyond what I had already 

provided to obtain my driver’s license, when I registered to vote and did not tell me 

that I lacked any appropriate documentation.”); Doc. 20-5, ¶ 8 (“The clerk at the 

DMV did not ask me to provide any additional documentation when I registered to 

vote . . . [and] did not tell me that I lacked any appropriate documentation.”); Doc. 

20-6, at ¶ 6 “(I do not recall which of these documents the clerk asked to see, but I 

provided the clerk with each document she requested, and she did not indicate there 

would be any additional documentation required to register to vote before informing 

me that the voter registration process was complete.”); Doc. 20-7, at ¶ 10 (“I was not 

required to show documentary proof of citizenship (or proof of legal presence) when I 

renewed my license.”); ¶ 14 (“the clerk advised me that I had done all that was 

necessary to complete my voter registration.”).   

7. The experience of Lead Plaintiff Fish is typical and as Plaintiffs represent it, this is 

how it went according to the Fish Declaration, Doc. 20-2, at pp. 2-3:   
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In August 2014, I went to the driver’s license office in Lawrence, Kansas, to 

renew my driver’s license. At that time, the clerk asked me if I wanted to 

register to vote. I had never before registered to vote, but … I decided to 

register to vote in August 2014 when I renewed my driver’s license. The clerk 

at the driver’s license office did not ask me to provide any proof of citizenship 

documents when I registered to vote …. 

 

After registering to vote at the driver’s license office in August 2014, I 

received a postcard or letter from the County Clerk of Douglas County, 

Kansas, informing me that my name had not yet been entered on the voter 

registration rolls and that I needed to provide a birth certificate, passport, or 

other acceptable documentary proof of citizenship in order to complete the 

voter registration process.   
 

ARGUMENTS and AUTHORITIES 

 

A. Standards governing entry of a preliminary injunction 

 

Plaintiffs seek a preliminary injunction. “A preliminary injunction is an extraordinary and 

drastic remedy . . . it is never awarded as of right.” Munaf v. Geren, 553 U.S. 674, 689-690 

(2008) (citations, internal quotes omitted). A preliminary injunction “should not be issued unless 

the movant’s right to relief is clear and unequivocal.” Heideman v. South Salt Lake City, 348 

F.3d 1182, 1188 (10th Cir. 2003) (quoting Kikumura v. Hurley, 242 F.3d 950, 955 (10th Cir. 

2001)) (internal quotes omitted). “A party seeking a preliminary injunction must make its case 

not by mere allegations, but by clear proof.” Snyder v. Am. Kennel Club, 575 F. Supp. 2d 1236, 

1240 (D. Kan. 2008) (citation omitted).  “As a general rule, a preliminary injunction should not 

issue on the basis of affidavits alone, and a district court should be wary of issuing an injunction 

based solely upon allegations and conclusory affidavits submitted by plaintiff.” Lane v. Buckley, 

No. 15-8111, 2016 WL 1055840, at *3 (10
th

 Cir. Mar. 17, 2016) (citing Atari Games Corp. v. 

Nintendo of Am., Inc., 897 F.2d 1572, 1575 (Fed. Cir. 1990)). Further, the limited “purpose of a 

preliminary injunction is merely to preserve the relative positions of the parties until a trial on the 

merits can be held.” Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981).  
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Under the traditional four-prong test for a preliminary injunction, “[a] plaintiff seeking a 

preliminary injunction must establish that he is likely to succeed on the merits, that he is likely to 

suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his 

favor, and that an injunction is in the public interest.” Winter v. NRDC, 555 U.S. 7, 20 (2008). It 

bears noting that, where a plaintiff seeks “a preliminary injunction … to stay governmental 

action taken in the public interest pursuant to a statutory or regulatory scheme, the less rigorous 

fair-ground-for-litigation standard should not be applied.” Heideman v. South Salt Lake City, 348 

F.3d 1182, 1189 (10
th

 Cir. 2003) (citation omitted) (internal quotes omitted). Cf. Pltfs’ Mem. 

(Doc. 19-1), at p. 12 (urging less strenuous standard). 

“Three (3) types of preliminary injunctions are specifically disfavored: (1) preliminary 

injunctions that alter the status quo; (2) mandatory preliminary injunctions; and (3) preliminary 

injunctions that afford the movant all the relief that it could recover at the conclusion of a full 

trial on the merits. For these categories of disfavored preliminary injunctions, the movant has a 

heightened burden of showing that the traditional four factors weigh heavily and compellingly in 

its favor before obtaining a preliminary injunction.” Fundamentalist Church of Jesus Christ of 

Latter-Day Saints v. Horne, 698 F.3d 1295, 1301 (10
th

 Cir. 2012) (internal quotes omitted). 

“Such disfavored injunctions must be more closely scrutinized to assure that the exigencies of 

the case support the granting of a remedy that is extraordinary in the normal course.” AgJunction 

LLC v. Agrian Inc., No. 14-CV-2069-DDC-KGS, 2014 WL 3661108, at *2 (D. Kan. July 23, 

2014) (citing O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975 

(10th Cir. 2004)) (internal quotes omitted).  

Plaintiffs’ Motion plainly falls into the category of specifically disfavored injunctions for 

all of the reasons stated:  Plaintiffs’ Motion seeks to alter the status quo (i.e. the process by 
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which voters are registered in Kansas); it is a mandatory injunction (in the sense that it purports 

to compel the defendant to perform a positive act); and it effectively gives Plaintiffs all the relief 

that they could hope for after a full trial on the merits, i.e., voter registration all on extremely 

short notice. Importantly, as is shown by their own Motion, Memorandum and submissions, 

Plaintiffs’ right to relief as against Revenue Secretary Jordan is far from “clear and 

unequivocal,” as further argued below. Plaintiffs address none of these criteria in their Motion or 

supporting Memorandum.  The Motion should be denied as insufficient on its face.  

B. Revenue Secretary Jordan’s Response to Plaintiffs’ Memorandum  

(Introduction, Background, Argument) 

 

Plaintiffs’ Motion fails for four (4) principal reasons:  First, however you analyze it, e.g., 

as a matter of standing, or as a matter of who is the proper state official for purposes of the 

limited Ex parte Young exception to State Eleventh Amendment immunity, or as a matter of who 

is the designated state official for state NVRA compliance or as to what is required to state a 

plausible claim for relief under Fed. R. Civ. P. 8 or 12 as to the NVRA or even Section 1983, or 

as to the specificity requirements of Fed. R. Civ. P. 65, Secretary Jordan is not the proper party 

to be enjoined here: Secretary Jordan does not enforce K.S.A. 25-2309(l) (2015 Supp.), or 

K.A.R. 7-23-15, he does not have the power to register or not register Kansas voters, nor does he 

maintain any voter registration lists, nor does he suspend, cancel or purge voters, nor does he 

administer polling places. Second, Plaintiffs make no showing that Revenue Secretary Jordan has 

violated his responsibilities under Section 5 of the “NVRA”, as shown by their own individual 

declarations, their expert witness statements, and their own Memorandum (assuming for the sake 

of argument that Plaintiffs complied with the mandatory and jurisdictional notice provision as to 

Secretary Jordan, which they did not).  

Case 2:16-cv-02105-JAR-JPO   Document 57   Filed 03/29/16   Page 7 of 35



 

8 

Plaintiffs impermissibly blur the distinction between the conduct of Revenue Secretary 

Jordan, Secretary Kobach, and county election officials, repeatedly lumping Secretary Jordan in 

with Secretary Kobach in referring to the collective “defendants,” fatal mistakes for purposes of 

showing jurisdiction and a right to relief against Secretary Jordan. Plaintiffs’ allegations against 

Secretary Jordan are wholly conclusory, insufficient to state a plausible claim for relief.  When 

Plaintiffs say, “Defendants,” they mean Secretary of State Kobach or county election officials, 

the latter of whom have not even been named as defendants here. Finally, Plaintiffs’ Motion 

wholly fails to specify, as the law (including Fed. R. Civ. P. 65) requires, precisely what alleged 

conduct of Revenue Secretary Jordan is sought to be enjoined. The request for preliminary 

injunction must be denied.  

C. Plaintiffs Have Failed to Show that Revenue Secretary Jordan is the 

Proper Party to be Enjoined for Purposes of Standing 

 

In Bishop v. Oklahoma, 333 Fed. Appx. 361 (10
th

 Cir. 2009), the Tenth Circuit Court of 

Appeals reversed the district court, ordering the case dismissed for lack of standing because the 

State’s Governor and Attorney General were not sufficiently connected to enforcement of 

challenged provisions regarding same-sex marriage to be proper defendants or to be able to grant 

the plaintiffs (same-sex couples) the relief sought.  In reaching this conclusion, the Circuit cited 

Bronson v. Swensen, where the Court found plaintiffs could not show causation or redressability 

in their suit against the County Clerk where “[e]njoining this defendant from enforcing Utah’s 

criminal prohibition of polygamy would be a meaningless gesture.” Id., at 364 (citing 500 F.3d 

1099, 1110-12 (10
th

 Cir. 2007)). Similarly, in Bishop v. Smith, the Circuit held that the plaintiffs 

lacked standing to sue the clerk on their claim that the court clerk should have recognized their 

out-of-state marriage given that there was nothing in the record or in Oklahoma law to support 

that the clerk “will have any specific involvement” in recognizing the marriage in question. 760 
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F.3d 1070, 1087-93 (10
th

 Cir. 2014).   While this could also be argued or analyzed as a matter of 

a failure to overcome Eleventh Amendment immunity by pleading a proper Ex parte Young case, 

the Circuit in the Bishop cases analyzed this lack of connection of a government official to a 

challenged statute as a matter of lack of standing.   

Article III standing “requires that the plaintiff demonstrate that he or she has suffered 

injury in fact, that the injury is fairly traceable to the actions of the defendant, and that the 

injury will likely be redressed by a favorable decision.” Scott v. Schedler, 771 F.3d 831, 837 (5
th

 

Cir. 2014) (internal quotes and citation omitted) (emphasis added). Recently, the Supreme Court 

has stated that “[t]o establish Article III standing, an injury must be concrete, particularized, and 

actual or imminent; fairly traceable to the challenged action; and redressable by a favorable 

ruling.” Clapper v. Amnesty Internat’l USA, 133 S. Ct. 1138, 1147 (2013) (citation omitted).  

The injury may not be speculative, but must be “certainly impending to constitute injury in fact.” 

Id., at 1147; see also Summers v. Earth Island Instit., 555 U.S. 488 (2009); Lujan v. Defenders of 

Wildlife, 504 U.S. 555 (1992). Generalized grievances are insufficient to confer standing. 

Hollingsworth v. Perry, 133 S. Ct. 2652, 2662 (2013). Plaintiffs’ Complaint fails to show that 

Revenue Secretary Jordan injured them or that any Order from this Court (e.g., ordering him to 

register them as voters, something he can’t do), would redress any alleged injury. Plaintiffs have 

no standing. 

Although Plaintiffs complain of nothing that happened at DOV (they all left thinking 

themselves registered to vote), anything that happened at DOV is in the past and not sufficient to 

create a live case or controversy as to Secretary Jordan. In the seminal case of City of Los 

Angeles v. Lyons, 461 U.S. 95 (1983), brought under 42 U.S.C. §1983, a police-applied choke 

hold claimant sought injunctive relief against such force in the future. The Court, recognizing the 
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Article III actual case or controversy requirement for federal courts, turned away the claim, 

summarizing, “[a]bsent a sufficient likelihood that he will again be wronged in a similar way, 

Lyons is no more entitled to an injunction than any other citizen of Los Angeles; and a federal 

court may not entertain a claim by any or all citizens who no more than assert that certain 

practices of law enforcement officers are unconstitutional.” Id., at 111; see also Dobrovolny v. 

Nebraska, 100 F. Supp. 2d 1012, 1036-37 (D. Neb. 2000) (dismissing Plaintiffs’ NVRA claims 

for reasons including lack of a live case or controversy when the allegations concerned past 

conduct).   

Here, the six (6) named Plaintiffs make no allegation that they will be wronged again by 

Revenue Secretary Nick Jordan (if wronged at all by him) – as distinguished from election 

officials – and indeed, having applied for or renewed their driver’s licenses, as they have 

described it, and having their application for voting registration sent over to the Kansas Secretary 

of State’s Office, they will no longer have any occasion to visit a DOV office again to do 

anything relating to their voting status. And given that the claims of the six (6) named Plaintiffs 

are claimed to be “typical” of the purported class, the class odds are not improved. (Doc. 3-1, at 

11-12). The newly-added organizational Plaintiff, League of Women Voters, makes no claim 

against Revenue Secretary Jordan. As to Secretary Jordan, an injunction would redress no injury 

and a declaratory judgment would serve no purpose; dismissal is required for lack of jurisdiction. 

Southern Utah Wilderness Alliance v. Smith, 110 F.3d 724, 729-30 (10
th

 Cir. 1997); see 

Arizonans for Official English v. Arizona, 520 U.S. 43, 48-49 (1997).  

 D. Plaintiffs Have Failed to Show that Revenue Secretary Jordan is the 

Proper Party to be Enjoined for Purposes of Ex parte Young 

 

The Eleventh Amendment is a jurisdictional bar to suit in federal court against a state 

official in that official’s official capacity. E.g., Ruiz v. McDonnell, 299 F.3d 1173, 1180 (10
th
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Cir. 2002). As alleged in the First Amended Complaint (Doc. 39, at ¶ 25), Nick Jordan is 

Secretary of the Kansas Department of Revenue and as such is an arm of the State of Kansas and 

thus takes on the State’s Eleventh Amendment immunity. E.g., Arnold v. McClain, 926 F.2d 963, 

966 (10
th

 Cir. 1991). Neither Revenue Secretary Jordan nor the State of Kansas has consented to 

this suit and Plaintiffs have not pled otherwise. Congress did not abrogate States’ Eleventh 

Amendment immunity when it enacted 42 U.S.C. § 1983. Ruiz, at 1181 (citing Quern v. Jordan, 

440 U.S. 332, 345 (1979)). Nor is 52 U.S.C. § 20510(b)(1)’s language permitting “the aggrieved 

person [to] bring a civil action in an appropriate district court for declaratory or injunctive relief 

with respect to the violation,” an unmistakable Congressional abrogation of the State’s Eleventh 

Amendment immunity from suit. See, e.g., Mojsilovic v. Oklahoma ex rel. Bd. of Regents for the 

Univ. of Oklahoma, 101 F. Supp. 3d 1137, 1139-42 (W.D. Okla. 2015) (dismissing a federal 

statutory claim against a University where the statute failed to make any express reference to the 

Eleventh Amendment to demonstrate with unmistakable clarity an intent to abrogate State 

sovereign immunity). 

Nor is relief under the Ex parte Young exception available under these facts. In Klein v. 

Univ. of Kansas Med. Ctr., 975 F. Supp. 1408, 1417 (D. Kan. 1997), this Court held that, “[t]he 

continuing violation exception to Eleventh Amendment immunity is not without limitations. In 

Ex Parte Young [209 U.S. 123 (1908)],  the Supreme Court noted that the state official must 

have the power to perform the act required in order to overcome the jurisdictional bar of 

the Eleventh Amendment.”  (emphasis added). As the Circuit has stated it, when a claim for 

injunctive relief is brought against a state official who is not involved in the enforcement of the 

allegedly unconstitutional statute, here the “DPOC” law, as the Plaintiffs refer to it, Eleventh 

Amendment immunity applies and requires dismissal of the claim. Peterson v. Martinez, 707 
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F.3d 1197, 1205-06 (10
th

 Cir. 2013) (state officials must have a particular duty to enforce the 

statute in question and a demonstrated willingness to exercise that duty).  

More to the point, the Court in Nat'l Coal. For Students With Disabilities Educ. And 

Legal Def. Fund v. Bob Taft, No. C2-00-1300, 2001 WL 1681115, at **3-4 (S.D. Ohio Sept. 24, 

2001), held that the Eleventh Amendment and Ex parte Young barred suit against the Governor 

who had no connection to enforcement of the NVRA. The same result obtains here as to 

Secretary Jordan.  

Plaintiffs’ Complaint and Declarations attached to the request for preliminary injunction 

are devoid of allegations that Secretary Jordan is the appropriate official charged with enforcing 

K.S.A. 25-2309(l) or K.A.R. 7-23-15. Both refer to county election officials, not Revenue 

Secretary Jordan.  Also, Plaintiffs’ own Declarations and other submissions show that DOV did 

not require proof of citizenship documents before taking Plaintiffs’ applications to register to 

vote. (Docs. 20-2-20-7).   

Nor have Plaintiffs presented any evidence that Revenue Secretary Jordan is the state 

official designated as per the NVRA to “ensure” compliance by the State of Kansas. 52 U.S.C. § 

20509, titled, Designation of chief State election officials, provides: “Each State shall designate a 

State officer or employee as the chief State election official to be responsible for coordination of 

State responsibilities under this chapter.”  According to Plaintiffs, that person is defendant 

Kobach, not Secretary Jordan. See, e.g., First Am. Complt. (Doc. 39), at ¶ 24.  

As to the claim in the First Amended Complaint as to persons “who sought to register in 

conjunction with a driver’s license application,” (Doc. 39, at ¶ 10) (emphasis added), even under 

a theory of Ex parte Young, “[i]t is well established that official capacity “claims for back pay, 

monetary damages, and retroactive declaratory relief are barred by the Eleventh Amendment.” 
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Moore v. Univ. of Kansas, 118 F. Supp. 3d 1242, 1250 (D. Kan. 2015) (emphasis added) 

(quoting Meiners v. University of Kansas, 359 F.3d 1222, 1232 (10
th

 Cir. 2004)) (“retrospective 

declaratory relief”). Thus, Plaintiffs’ claims for retroactive declaratory relief or notice relief as to 

any prior conduct by Secretary Jordan (assuming, arguendo, any such allegations existed), is 

barred by the Eleventh Amendment. Green v. Mansour, 474 U.S. 64, 73-74 (1985).   

The Fish Plaintiffs have added Secretary Jordan here, seemingly as an afterthought. 

However, as amply illustrated by the allegations of the First Amended Complaint itself, 

everything went well when all these Plaintiffs attempted to apply to register to vote at Kansas 

DOV Offices. Plaintiffs allege that they asked if they wanted to register to vote while renewing 

or applying for the renewal of their Kansas drivers’ licenses and Kansas DOV accepted those 

applications – without requiring any “duplicative” citizenship documents. They left DOV 

believing themselves to be registered to vote.  The issue, if any, arose later in the voter 

registration process, far removed from the DOV.  In fact, these Plaintiffs could not have been 

suspended or purged had Kansas DOV not accepted their applications when tendered at Kansas 

DOV offices as per the motor-voter provisions of the NVRA. As to Secretary Jordan, Plaintiffs 

have effectively pled themselves out of court, acknowledging that they have no claim against 

him.
2
  

To state the obvious and as pled in the First Amended Complaint (Doc. 39, at ¶ 25), 

Secretary Jordan is not a county or state election officer and has no election responsibilities – he 

and Kansas DOV employees do not register anyone to vote and do not place any voters on any 

suspension or cancellation lists. As Plaintiffs’ First Amended Complaint itself pleads, Secretary 

Jordan has nothing to do with the Kansas statute or Kansas administrative regulation challenged 

                                                           
2
  As the Plaintiffs’ own filings conclusively show, Revenue Secretary Jordan has no role in the 

“enforcement of the DPOC law” which the Plaintiffs seek to halt. Mem. (Doc. 19-1), at p. 38. 
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in this action; rather, Secretary of State Kobach “is charged with the general supervision of 

Kansas election laws and the implementation of the DPOC law, Kan. Stat. Ann. 25-2309(l) and 

promulgated the 90-day purge rule.” (Doc. 39, at ¶ 24). Even if this Court entered an injunction 

against Secretary Jordan at Plaintiffs request, it would make absolutely no difference to any 

Plaintiff’s ability to vote in Kansas as Secretary Jordan does not maintain voter registration lists, 

cannot register any Plaintiff to vote as requested, cannot restore purged registrants, and does not 

enforce the DPOC law and the 90-day purge rule. (Doc. 39, Request for Relief, at pp. 37-38). 

The Complaint fails to state a claim for which relief could be granted against Jordan and because 

Secretary Jordan is not a state official charged with enforcing the statute and regulation 

challenged in this case (Doc. 39, at ¶ 24), Plaintiffs have no standing to seek injunctive or any 

other relief against him, and the Court lacks jurisdiction over him under the Eleventh 

Amendment to the U.S. Constitution.  See, e.g., Bishop, 333 Fed. Appx. at 364-65 (citing cases 

for the proposition that a public official defendant must have specific enforcement responsibility 

for the statute in question to be a proper defendant).   

Although Plaintiffs fail to meet the standard for showing standing as to Revenue 

Secretary Jordan or showing that he violated the NVRA or overcoming State Eleventh 

Amendment immunity by pleading a proper Ex parte Young  claim, pleading generally that the 

collective “defendants” did this or did that, is insufficient under Fed. R. Civ. P. 8 standards, 

VanZandt v. Oklahoma Dep't of Human Servs., 276 Fed. App’x 843, 849 (10th Cir. 2008) 

(internal quote omitted) (applying Fed. R. Civ. P.’s Rule 8 pleading standard); Robbins v. 

Oklahoma, 519 F.3d 1242, 1250 (10
th

 Cir. 2008), because it fails to put each defendant, including 

Secretary Jordan, on fair notice of what the Plaintiffs’ claims actually are. Certainly, all the relief 

requested by the Plaintiffs, to the extent that such is clear, including the prospective injunctive 
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relief, involves matters over which Secretary Jordan is either not involved in or has no authority 

whatsoever for or in. (Doc. 39, at pp. 37-38). 

None of the Plaintiffs has alleged facts creating a Fed. R. Civ. P. 8(a) plausible claim as 

required by Twombly/Iqbal that Revenue Secretary Jordan had anything to do with their apparent 

failure to be registered to vote and, insofar as they have alleged it, that result lies entirely at the 

door of election officials. Van Zandt, 276 Fed. Appx. at 849; see, e.g., Shahmaleki v. Kansas 

State Univ., No. 15-7766-JAR, 2015 WL 7451175, *1 (D. Kan. Nov. 23, 2015) (stating the 

applicable standards, citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007); 

Ashcroft v. Iqbal, 556 U.S. 662 (2009). “A plaintiff must offer specific factual allegations to 

support each claim.” Id. (citation omitted). The plausibility standard requires “more than ‘a sheer 

possibility,’” that a defendant has acted unlawfully. Id. (citing Iqbal, 556 U.S. at 678). Plaintiffs 

fail to plead specific facts supporting a plausible claim that Secretary Jordan violated federal law 

in the past and certainly plead no facts demonstrating an ongoing violation by him; Ex parte 

Young relief does not lie as a result, and the Eleventh Amendment therefore bars this action.  

E. Plaintiffs Failed to Demonstrate that Secretary Jordan is Violating the 

National Voter Registration Act (“NVRA”) 

 

 

It is undisputed that the DOV of the Kansas Department of Revenue (“KDR”) enforces 

certain requirements for persons applying for a Kansas driver’s license, as opposed to those 

applying to register to vote, and an application for a driver’s license may require documentation, 

including proof of lawful presence, and the NVRA does not preempt such requirements, and the 

Plaintiffs do not so claim.
3
 Importantly, the documented experience of the Plaintiffs proves 

conclusively that there has been no violation of the NVRA by Secretary Jordan. 

                                                           
3
  Plaintiffs acknowledge that proof of citizenship may be required for an original Kansas 

driver’s license. Mem. (Doc. 19-1) at  p.8.   
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The documentation required for persons applying for an original Kansas driver’s license 

(or identification card) (generally, those who have never held a Kansas driver’s license or 

identification card) will be proof of lawful presence which, for those other than non-citizens, is 

either a U.S. birth certificate or a substantially equivalent document such as an unexpired 

passport or naturalization certificate. Non-citizens cannot vote. Schuette v. Coal. to Defend 

Affirmative Action, Integration & Immigrant Rights & Fight for Equal. By Any Means Necessary 

(BAMN), 134 S. Ct. 1623, 1668 (2014) ((“[E]very eligible citizen has a right to vote.”) (citing 

Shaw v. Reno, 509 U.S. 630, 639 (1993)). Plaintiffs agree. Mem. (Doc. 19-1), at pp. 22-23 (“U.S. 

citizens who are initial applicants for a Kansas driver’s license must already provide 

documentary proof of citizenship in order to obtain a Kansas driver’s license ….”).
4
  

Persons applying for the renewal of their Kansas driver’s license (or identification card) 

are not currently required to provide the same documentation as on an original. Plaintiffs agree. 

(Mem. (Doc. 19-1), at 21-22).  Despite that admission, Plaintiffs’ various arguments such as that 

at p. 2 of their Memorandum that, “[m]embers of the public do not ordinarily carry documents 

such as a birth certificate with them when renewing a driver’s license at the DMV,” obfuscate as 

no motor-voter applicant applying for a Kansas driver’s license renewal is required to present 

citizenship documents such as a birth certificate. Plaintiffs further claim that, “[f]or this reason, 

many Kansans do not bring their proof-of-citizenship documents to the DMV when they seek to 

renew, and are blocked by the DPOC law when they elect to register to vote.” (Mem. (Doc. 19-1) 

at p. 22). This is a wholly misleading statement because, as Plaintiffs’ own Memorandum at 21-

22 and Declarations admit, the DOV does not require such documentation to renew a driver’s 

                                                           
4
 The person must complete the driver’s license part of the transaction, including by presenting 

required documents, before the driver’s license examiner will proceed to the voter part of the 

transaction. See, e.g., 52 U.S.C. § 20503 (“each State shall establish procedures to register to 

vote in elections for Federal office … by application made simultaneously with an application 

for a motor vehicle driver's license pursuant to section 20504 of this title ….”)  
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license nor to apply to register to vote, and whatever action is taken by Kansas election officials 

thereafter is no part of what the DOV or Secretary Jordan does. 

The named Plaintiffs admit that Kansas DOV or DMV did not require documentary proof 

of citizenship for a person to complete the voter registration application part of the motor-voter 

process. (Docs. 20-2, 20-3, 20-4, 20-5, 20-6, 20-7).  

It bears noting that the NVRA provides merely that potential voters make application for 

voter registration at the DOV. See 52 U.S.C. § 20504(a)(1):  “[e]ach State motor vehicle driver's 

license application (including any renewal application) submitted to the appropriate State motor 

vehicle authority under State law shall serve as an application for voter registration with respect 

to elections for Federal office unless the applicant fails to sign the voter registration application” 

(emphasis added). In short, DOV does not register voters.  Plaintiffs agree. See Mem. (Doc. 19-

1) at p. 4.
5
  Thereafter, the DOV merely transmits to the “appropriate State election official” “a 

completed voter registration portion of an application for a State motor vehicle driver's license 

accepted at a State motor vehicle authority.” Id. at § 20504(e)(1). Thereafter, it is the appropriate 

election official – Secretary Kobach or the Kansas Secretary of State’s office or a county election 

official– who makes the call on the voter’s ultimate registration eligibility. Id. at § 

20504(c)(2)(B)(ii). As such, what happens when the person’s voter application is forwarded to 

the latter, or when election officials make contact with the person, is no part of Secretary 

Jordan’s responsibilities, and Plaintiffs make no claim to the contrary.  

                                                           
5
  “The NVRA requires that every application for a driver’s license, including license renewals, 

“shall serve as an application for voter registration with respect to elections for Federal office.” 

52 U.S.C. § 20504(a)(1)” (emphasis added). Accord Mem. (Doc. 19-1), at p. 4, first ¶; at p. 5, 

first full ¶; at p. 6, first full ¶. See also Mem. at p. 6, second full ¶ (“Subsection [K.S.A.] 2309(l), 

which became effective January 1, 2013, requires county election officers, or the Secretary of 

State’s office, to accept any completed application for registration ….”). Plaintiffs’ suggestion 

that, “ individuals … register for federal elections at motor vehicle agencies” (Motion at 1; see 

also Mem. at 1) is therefore wrong and misleading. 
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As shown by all of the named Plaintiffs’ Declarations, each made a trip to a DOV office 

to obtain an original Kansas driver’s license or renewal of their Kansas driver’s license. None 

was asked to provide documentary proof of citizenship in order to apply to register to vote, and 

all left the DOV office believing that they had accomplished their goal.  All thereafter received 

communication of some sort that they were not registered to vote, but none of those 

communications came, directly or indirectly, from Secretary Jordan, the DOV, or the Department 

of Revenue, and Plaintiffs do not so allege. In fact, these Plaintiffs could not have been 

suspended or purged had Kansas DOV not accepted their applications when tendered at Kansas 

DOV’s offices as per the motor-voter provisions of the NVRA. 

In addition, the two (2) retained expert witnesses whose reports have been offered by 

Plaintiffs in support of their Motion do not allege any NVRA violation by Secretary Jordan.  One 

reported expert, Dr. McDonald, refers to “the Kansas Secretary of State’s practice of denying 

registrants who fail to provide documentary proof of citizenship an opportunity to vote in federal 

elections. . ..” Doc. 20-8, at 3 (emphasis added). He adds that, “[f]rom the preponderance of 

social science research, I therefore conclude that the Kansas Secretary of State’s practice of 

requiring documentary proof of citizenship has both an immediate and a long-term harm on voter 

participation.” Id. at p. 21 (emphasis added).  Secretary Jordan’s name is not mentioned in Dr. 

McDonald’s report, nor is the Secretary of Revenue, nor the DMV, the DOV, the Kansas 

Department of Revenue, nor the term driver’s license, or motor-voter. Dr. McDonald nowhere 

claims that the DOV requires documentary proof of citizenship to apply to register to vote, and 

in fact he states that that is done by election officials. 

Exhibit 9 to the Plaintiffs’ Memorandum is the “Expert Report of Lorraine C. Minnite, 

Ph.D,” who “was asked by plaintiffs’ attorneys to prepare a report concerning the incidence of 
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voter fraud generally, and non-citizen registration and voting in Kansas, in particular.” Dr. 

Minnite makes no claim that Kansas DOV requires any Kansas driver’s license renewal 

applicant to submit documentary proof of citizenship to register to vote.  In fact, Dr. Minnite 

concludes that: 

current Kansas DMV procedures ensure that all new driver’s license and non-

driver ID card applicants must submit documentary proof of legal status (citizen 

or non-citizen). Procedures in place before 2013, along with all other safeguards 

against non-citizen voter fraud and the irrationality of committing it, are working 

very well in protecting the integrity of Kansas elections. Requiring voter 

registration applicants who avail themselves of the opportunity to register to vote 

at DMV offices (as provided for in both Kansas and federal law) to separately 

submit documentary proof-of-citizenship to Kansas election officials is entirely 

unnecessary because there is no substantial problem of non-citizen voter 

registration. 

 

(Mem. Exhibit 9 (Doc. 20-9), at 32) (emphasis added) (footnotes omitted). Dr. Minnite nowhere 

claims that the DOV requires documentary proof of citizenship to apply to register to vote, and 

in fact she admits that that is done by election officials, if at all. 

 In fact, without admitting the truth or admissibility of any of these exhibits or allegations, 

Plaintiffs’ own exhibits contain allegations that DOV not only is not “blocking” anyone from 

applying to register to vote in Kansas, but rather, that DOV is sending applications through, 

including those of non-citizens. Doc. 20-10, at 66:7-12 (referring generally to “accidental 

registration at the DMV” being a “huge problem”); Doc. 20-9, at 29, 62-66 (referring to 

allegations of DOV letting applicants through the process despite DPOC).  

F.  Plaintiffs’ NVRA Notice Was Addressed to Secretary of State Kobach, not Jordan 

 A  proper Notice is a prerequisite to a private right of action under the NVRA. 52 U.S.C. 

§ 20510(b). By statute, that Notice is provided to the chief election official of the State involved.  

Id.  The NVRA presumes that the chief election official designated by the State as per 52 U.S.C. 

§ 20509 is the proper person to receive Notice and to serve as the defendant in any civil action.  
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The Notice is a mandatory requirement to create standing.  Scott v. Schedler, 771 F.3d 831, 835 

(5
th

 Cir. 2014).  As one Court stated it in holding that the Louisiana Secretary of State, 

Louisiana’s Chief Election Officer, was the proper defendant for purposes of the NVRA – “[t]he 

NVRA centralizes responsibility in the state and in the chief elections officer, who is the state’s 

stand-in.” Id., at 838-39.  While other entities have a role to play in the process at the state level, 

the NVRA expresses a policy judgment by Congress to centralize responsibility for NVRA 

compliance in the chief election officer to increase the likelihood of NVRA compliance.  Id.; 

Nat’l Coal. For Students With Disabilities Educ. And Legal Def. Fund v. Bob Taft, No. C2-00-

1300, 2001 WL 1681115, at * 8 (S.D. Ohio Sept. 24, 2001) (dismissing state governor on the 

basis that he had no duty to enforce the NVRA; “Ohio’s Secretary of State and not its Governor 

ahs the duty and authority to implement and enforce the provisions of the NVRA.”).    

 Here, Plaintiffs addressed their Notice to Secretary of State Kobach.  (Doc. 39, Exhibit A, 

Doc. 39-1).  Secretary Jordan as well as the State Attorney General Derek Schmidt were shown 

only as “cc’s;”  to date, Plaintiffs have not yet sued the State Attorney General in this action.  

The purpose of the Notice letter is to provide the Chief Election Officer with a 90-day 

opportunity to remedy specific violations identified in the letter. 52 U.S.C. § 20510(b)(2), (b)(3).   

In this case, Plaintiffs’ Notice letter fails to identify any violations by Secretary Jordan 

specifically; rather, the alleged violations are stated generally in terms of the DPOC law or the 

challenged regulation. Even if the Notice letter had been sent directly to Secretary Jordan 

specifically rather than as a mere “cc” or “fyi,” the Notice letter was too vague to provide 

Secretary Jordan notice of any alleged specific violations on his part, and an opportunity to 

“attempt compliance” prior to “facing litigation.” Scott, 771 F.3d at 836.  Having failed to 

comply with the Notice provision as to Secretary Jordan or to identify specific violations by 
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Secretary Jordan in the Notice letter, no action for injunctive relief against Secretary Jordan 

under the NVRA can be obtained.  To allow it would be contrary to the express language of the 

statute, particularly 52 U.S.C. § 20510, and its purposes.  

G. Plaintiffs Fail to Specify with Reasonable Specificity  

the Conduct of Secretary Jordan Proposed to be Enjoined 

 

Fed. R. Civ. P. 7(b) provides that “[a] request for a court order must be made by motion. 

The motion must:  (A) be in writing unless made during a hearing or trial; (B) state with 

particularity the grounds for seeking the order; and (C) state the relief sought.” See 11A C. 

Wright, A. Miller & M. Kane, Federal Practice and Procedure § 2249 (2013) (“As indicated in 

rule 7, the motion should describe the preliminary injunction sought and state with particularity 

the grounds for granting it.”) (footnotes omitted) (emphasis added). 

Plaintiffs’ request for relief here is by motion, however, their Motion, states merely that 

they: 

move this court to grant their motion for a preliminary injunction enjoining 

enforcement of Kan. Stat. Ann. § 25-2309(l) and Kan. Admin. Regs. § 7-23-15 as 

to Plaintiffs and the class they have proposed for certification (Doc. No. 3). For 

the reasons explained in Plaintiffs’ accompanying memorandum, Defendants Kris 

Kobach and Nick Jordan’s enforcement of Kan. Stat. Ann. § 25-2309(l) and Kan. 

Admin. Regs. § 7-23-15 against individuals who register for federal elections at 

motor vehicle agencies violates the National Voter Registration Act of 1993, 52 

U.S.C. §§ 20501–20511, and the Elections Clause of the Constitution, U.S. Const. 

art. I, § 4, cl. 1. 

 

Motion (Doc. 19) at p. 1. Plaintiffs’ extensive Memorandum in support of the Motion (Doc. 19-

1), is no more specific on the point, and ends merely by summarily requesting that, “Defendants’ 

application of the DPOC law to motor-voter registrants should be preliminarily enjoined.” Mem. 

(Doc. 19-1), at p. 50. 

Because entry of an injunction is a serious matter with the contumacious party potentially 

facing sanctions for non-compliance, it is vitally important that the movant alleges precisely 
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what conduct of which defendant is sought to be enjoined. “A litigant has a feeble claim for a 

preliminary injunction when he can't articulate what he wants enjoined.” Nuxoll v. Indian Prairie 

Sch. Dist. # 204, 523 F.3d 668, 675 (7th Cir. 2008). Otherwise, the defendant is left to guess at 

his peril. See, e.g., Schmidt v. Lessard, 414 U.S. 473, 476 (1974) (“The Rule was designed to 

prevent uncertainty and confusion on the part of those faced with injunctive orders, and to avoid 

the possible founding of a contempt citation on a decree too vague to be understood.”); 

Hispanics United of DuPage Cty. v. Vill. of Addison, 248 F.3d 617, 620 (7th Cir. 2001) (“Rule 

65(d) means that the parties need not guess their obligations at peril of contempt sanctions. . ..”); 

see also Consumers Gas & Oil, Inc. v. Farmland Indus., Inc., 84 F.3d 367, 371 (10th Cir. 1996) 

(the specificity proscription “protects those who are enjoined by informing them of the specific 

conduct regulated by the injunction and subject to contempt.”); Generac Power Sys., Inc. v. 

Kohler Co., No. 12-C-66, 2013 WL 238843, at *3 (E.D. Wis. Jan. 22, 2013) (“The aims of Rule 

65(d) are to minimize the occasion for follow-on proceedings to the issuance of an injunction 

and to protect defendants from being held in contempt for failure to follow a directive that was a 

trap because of its ambiguity.”) (citing United States v. Apex Oil Co., 579 F.3d 734, 739-40 (7th 

Cir. 2009)). 

Further, as noted above, plaintiffs have wholly failed to allege with any degree of 

specificity the action or inaction of Secretary Jordan which is claimed to violate the NVRA; in 

fact, the plaintiffs have repeatedly and consistently alleged the conduct of defendant, and others, 

collectively and yet, the Secretary of Revenue (Jordan) is a different official from the Secretary 

of State (Kobach), each having different roles under the NVRA and under Kansas law. This is 

insufficient.  See, e.g., Robbins v. Oklahoma, 519 F.3d 1242, 1250 (10
th

 Cir. 2008).  
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A preliminary injunction, such as is sought here, can issue only if the Court’s order 

“describe[s] in reasonable detail - and not by referring to the complaint or other document - the 

act or acts restrained or required.” Fed. R. Civ. P. 65(d)(1)(C). But, since it is the Plaintiffs who 

seek the order, it is similarly the Plaintiffs’ burden to specify precisely what acts of which of the 

two defendants, or others, should be enjoined. But that specification is nowhere to be found in 

the Plaintiffs’ Motion or supporting Memorandum. See, e.g., Kirkland v. Drake, No. 11-2347-

JAR, 2011 WL 5589285, at *2 (D. Kan. Nov. 16, 2011) (this Court declined to enter a temporary 

restraining order inter alia because “it is unclear what relief Plaintiff is seeking with regard to 

these Defendants. …. [T]he uncertainty as to what relief Plaintiff is seeking with regard to these 

Defendants would prevent the Court from entering an order in compliance with Fed.R.Civ.P. 

65(d)(1).”). See also VanZandt, 276 Fed. App’x at 849 (“When a plaintiff fails to isolate the 

allegedly unconstitutional acts of each defendant, adequate notice is not provided to each 

defendant.”) (internal quote omitted) (applying Fed. R. Civ. P.’s Rule 8 pleading standard). 

Plaintiffs have wholly failed to detail precisely what alleged conduct of Secretary Jordan, 

as distinguished from that of Secretary Kobach, or others, and what actions of his over which he 

has any responsibility, is sought to be enjoined. Throughout their filings, Plaintiffs intentionally 

blur the distinction between Secretary Jordan and others, referring to alleged conduct of the 

“defendants” multiple times (the undersigned counted no less than three (3) dozen times). 

However, “to carry their burden, plaintiffs under the Twombly standard must do more than 

generally use the collective term, ‘defendants.’” Van Zandt, 276 Fed. Appx. at 849 (citing 

Robbins, 519 F.3d at 1250). Secretary Jordan and his Office are referred to by name only once, 

and that in the caption. Similarly, in the Plaintiffs’ First Amended Complaint (Doc. 39), 
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Secretary Jordan is referred to only twice, once in the caption and once in a very general sense at 

p. 12, ¶ 25. 

Plaintiffs compound the mystery as to who is responsible for what and when by also 

including sundry references to what “the State of Kansas” is supposed to do. E.g., First Amended 

Complaint (Doc. 39) at p. 3, ¶¶ 3, 4; at p. 4, ¶ 5; at p. 6, ¶ 10 (“Plaintiffs respectfully ask the 

Court to enjoin Defendants and the State of Kansas from the continued enforcement of the 

DPOC law ….”) (emphasis added); at p. 34, ¶ 81 (Count 2 relating to duty that "each State shall 

... ensure”). However, “the State” is immune from suit under the Eleventh Amendment. And 

presuming anyone is “the State” for purposes of the NVRA, the designated official as per 52 

U.S.C. § 20509, is not Secretary Jordan and Plaintiffs do not so allege.  

Further, the sundry factual declarations offered in support of the Motion also variously 

refer to action by county election officials. E.g., Mem., Exhibit 2 (Doc. 20-2) (Declaration of 

Fish, at p. 3, ¶ 8 (“I received a postcard or letter from the County Clerk of Douglas County, 

Kansas, informing me that my name had not yet been entered on the voter registration rolls and 

that I needed to provide a birth certificate, passport, or other acceptable documentary proof of 

citizenship in order to complete the voter registration process.”); Exhibit 4 (Doc. 20-4) 

(Declaration of Bucci at p. 3, ¶ 10 (“Subsequent to receiving that notice, I received a phone call 

from an individual, who identified themselves as being from the “voting board”, telling me, 

again, that I needed to show proof of citizenship in order to be a registered voter.”)); Exhibit 5 

(Doc. 20-5)  (Declaration of Stricker at p. 3, ¶ 11 (“I provided my Kansas driver’s license to the 

volunteer at the polling location. The volunteer could not locate my name on the list of 

registered voters and informed me that I was not registered to vote. ”)) (all emphasis added).
6
  

                                                           
6
  There are no county defendants in this case. 
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While the individual Plaintiffs may not have appreciated the difference between 

application and actual registration, NVRA recognizes the distinction and expressly provide that 

election officials are responsible for registering those determined by elections officials to be 

eligible as voters. The House Report to the NVRA states: “Only the election officials designated 

and authorized under State law are charged with the responsibility to enroll eligible voters. This 

bill should not be interpreted in any way to supplant that authority. The Committee is particularly 

interested in ensuring that election officials continue to make determinations as to applicants’ 

eligibility, such as citizenship, as are made under current law and practice. Applications should 

be sent to the appropriate election official for the applicant’s address in accordance with the 

regulations and laws of each state.” See, e.g., H. Rep. No. 103-09, Feb. 2, 1993, to accompany 

H.R. 2, the NVRA of 1993, P.L. 103-31, reprinted in 1993 USCCAN (v. 2),  105, 112.   

As per the expressed will of Congress, DOV does not register anyone in the motor-voter 

process, and it is ultimately the various Kansas county election officials who are actually 

responsible for putting the names of voters on the registration books. E.g., K.S.A. 25-2304(a) 

(“The county election officer shall maintain registration books to register all citizens entitled to 

be registered by such county election officer under the provisions of this act. Such registration 

books may be in such form as may be authorized by the secretary of state.”); 25-2303(a) (“The 

officer responsible for administering the provisions of this act shall be the county election 

officer.”); 25-2309(l) (“The county election officer or secretary of state's office shall accept any 

completed application for registration, but an applicant shall not be registered until the applicant 

has provided satisfactory evidence of United States citizenship.”); 25-2352(b)(1) (motor-voter 

application is designed “to enable Kansas election officials to assess the eligibility of the 

applicant and to administer voter registration and other parts of the election process ….”); see 
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also Kan. Att'y Gen. Op. No. 80-263,  1980 WL 117669,  *1 (Dec. 16, 1980) (“K.S.A. 25–2303 

makes it the responsibility of the county election officer in each county to administer the 

statutory provisions requiring and providing for the registration of voters (K.S.A. 25–2301 et 

seq.”)).  

In short, the failure to distinguish between activities of each defendant, including 

Secretary Jordan, and others, is fatal to Plaintiffs’ Motion. See, e.g., Kirkland v. Drake, No. 11-

2347-JAR, 2011 WL 5589285, at *2 (D. Kan. Nov. 16, 2011) (Court declines to enter temporary 

injunction where plaintiff has not specified conduct to be enjoined), and also merits the dismissal 

of Plaintiffs’ First Amended Complaint, as Secretary Jordan will show in his Motion to Dismiss. 

See, e.g., VanZandt., 276 Fed. App’x at 849 (“When a plaintiff fails to isolate the allegedly 

unconstitutional acts of each defendant, adequate notice is not provided to each defendant.”) 

(internal quote omitted) (applying Fed. R. Civ. P.’s Rule 8 pleading standard). 

H. Plaintiffs Fail to Meet Fed. R. Civ. P. 65(c) Security Requirements 

 

The Court should also enforce the requirement of Fed. R. Civ. P. 65(c) for security, as 

follows:  “The court may issue a preliminary injunction or a temporary restraining order only if 

the movant gives security in an amount that the court considers proper to pay the costs and 

damages sustained by any party found to have been wrongfully enjoined or restrained.” In 

Atomic Oil Co. of Okl. v. Bardahl Oil Co., 419 F.2d 1097, 1100-01 (10th Cir. 1969), the Court 

stated in no uncertain terms that, “Rule 65(c) states in mandatory language that the giving of 

security is an absolute condition precedent to the issuance of a preliminary injunction. It imports 

no discretion to the trial court to mitigate or nullify that undertaking after the injunction has 

issued.” Plaintiffs do not address this point in their Motion or Memorandum.  
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Of course, because the Plaintiffs have not specified for the Court or Secretary Jordan 

precisely what action or inaction of his they believe should be enjoined, it is impossible for him 

to detail for the Court what costs and damages he may sustain should the Court enjoin him if it 

turns out that such was wrongfully enjoined or restrained. 

I. Plaintiffs Fail to Distinguish Between Federal and State Elections 

 

Plaintiffs’ suit facially pertains only to voting in federal elections, not state-level offices.
7
 

Plaintiffs are aware of the distinction because they have attached to their Memorandum their 

Exhibit 10 (Doc. 20-10)  which purports to be a partial transcript of testimony/statements given 

on February 22, 2016, by Secretary Kobach in League of Women Voters v. Newby, case No. 16-

236 (D.D.C), including the following: 

But the federal form, as I mentioned earlier, only purports to register you for 

federal elections. So it blew a hole in our state qualifications for voting that you 

prove your citizenship. And so we exercised our right to say, well, we don't have 

to go any further than the federal form says. And we're just going to say, okay, 

fine, until that federal form is changed, you can use it to register for federal 

elections without proof of citizenship, but we're not going to open up our state 

elections too to this vulnerability. 

 

And that's what we did, and that's never been challenged, because it's crystal clear 

that it can only purport to go as far as federal elections. 

                                                           
7
  E.g., First Amended Complaint at p. 3 (“Section 5 of the NVRA requires that every state 

driver's license application “serve as an application for voter registration with respect to elections 

for Federal office."52 U.S.C. § 20504(a)(l) ("Section 5").”); at p. 5 (“Plaintiffs further 

respectfully ask that the Court ordet· that they and all other similarly-situated voters be registered 

to vote in federal elections.”); at p. 33 (“Section 5 of the NVRA requires that every application 

for a driver's license, including license renewals, must serve as a "[s]imultaneous" application to 

register to vote in federal elections. 52 U.S.C. § 20504(a)(l).”); First Amended Complaint (Doc. 

39), Exhibit A at p. 2 (“As you are well-aware, the NVRA compels the states to register for 

federal elections all individuals who validly apply for voter registration in this manner ….”); 

Memorandum of Law in Support of Plaintiffs’ Motion for Class Certification (Doc. 3-1) at p. 1 

(“Through this civil rights action, the named Plaintiffs challenge Defendants’ practices for 

registering Kansas residents to vote in federal elections.”); Memorandum in Support of 

Plaintiffs’ Motion for Preliminary Injunction (Doc. 19-1) at p. 1 (“The NVRA mandates that 

individuals may register for federal elections at a motor vehicle authority ….”) (all emphasis 

added). 
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Mem. (Doc. 19-1), Exhibit 10 at p. 71. 

Plaintiffs have also attached to their Memorandum a decision from the U.S. Election 

Assistance Commission captioned Memorandum of Decision Concerning State Requests [etc.] 

which states inter alia that, “the states remain free to regulate voter registration procedures for 

state and local elections ….” Mem., Exhibit 8 (Doc. 20-8) at p. 11. See also id. at p. 45 (“By the 

terms of the NVRA, the Federal Form is a “mail voter registration application form for elections 

for Federal office.” 42 U.S.C. § 1973gg-7(a)(2) (emphasis added).”). Accord Dobrovolny v. 

Nebraska, 100 F. Supp. 2d 1012, 1027-31 (D. Neb. 2000) (NVRA permits private right of action 

only for federal elections not state); Am. Ass'n of People with Disabilities v. Herrera, 690 F. 

Supp. 2d 1183, 1225 (D.N.M. 2010) (“The NVRA explicitly provides for state regulations for 

voter registration … [t]he NVRA[] acknowledge[ed] that states may have their own voting 

regulations.”), on reconsideration in part on other grounds, No. CIV 08-0702 JB/WDS, 2010 

WL 3834049 (D.N.M. July 28, 2010). 

To the extent that any action or inaction by Secretary Jordan consists of requiring 

citizenship documents to permit a motor-voter to apply to register to vote, as distinguished from 

to apply for a driver’s license or renewal – which Secretary Jordan denies – such would be 

entirely lawful as respects applicants for voter registration because such can be required for 

voting in state elections. Because the actual registration of voters is done by Kansas election 

officials – who are not any part of the Kansas Department of Revenue or the DOV – the legality 

of any actions premised on the distinction between the two is entirely a matter for Kansas 

election officials, not Department of Revenue officials including Secretary Jordan. Plaintiffs 

make no contrary claim. This point is wholly ignored in the Plaintiffs’ Memorandum. 
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J.  Plaintiffs’ Generalized Claim of “Computer Glitches”  

and the Like Presents no NVRA or Constitutional Issue 

 

Although not included in the filings in support of the preliminary injunction as required 

(and hence, improper to be raised after the fact as grounds for prospective injunctive relief), 

Plaintiffs’ First Amended Complaint refers very generally to some alleged computer problems 

dating back to 2009: 

Like many other first-time driver’s license applicants, Plaintiffs Stricker, Boynton, 

and Hutchinson are victims of bureaucratic inertia. Beginning in 2009, the Division 

of Vehicles embarked on a three-year, $40 million DMV modernization project that 

was supposed to have enabled DMV offices to scan and store electronic copies of 

documents such as birth certificates and passports, and then transfer copies of those 

documents to election officials as needed. This process is not working effectively, as 

copies of the citizenship documents of many first-time driver’s license applicants 

have not been transferred to the appropriate elections offices.  

 

First Amended Complaint (Doc. 39), at 25, ¶ 55 (footnote omitted) (emphasis added). This bald 

claim – supported solely by a newspaper article (which is not itself relevant and admissible 

evidence of anything) – is not a basis for an injunction and should be rejected for several reasons. 

First, by the plain terms of the motor-voter provisions of the NVRA, the obligation of the 

DOV is to transmit “a completed voter registration portion of an application for a State motor 

vehicle driver's license accepted at a State motor vehicle authority … to the appropriate State 

election official not later than 10 days after the date of acceptance.” 52 U.S.C. § 20504(e)(1). 

Plaintiffs make no claim in their First Amended Complaint that Jordan or the DOV failed in this 

duty. In fact, these Plaintiffs could not have been suspended or purged had Kansas DOV not 

accepted their applications when tendered at Kansas DOV offices as per the motor-voter 

provisions of the NVRA. Nor is there any requirement in the NVRA that the DOV transfer 

citizenship documents to the Secretary of State’s office. Absent the Plaintiffs showing how this 

claimed glitch based upon system problems stemming from 2009 violates the NVRA, there is no 

case or controversy before the Court for purposes of maintaining any action against Revenue 
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Secretary Jordan or entering an injunction against him. Green Party of Pennsylvania v. Aichele, 

89 F. Supp. 3d 723, 752-53 (E.D. Pa. 2015); Dobrovolny v. Nebraska, 100 F. Supp. 2d 1012, 

1036-37 (D. Neb. 2000) (no case or controversy under the NVRA where Plaintiffs’ allegations 

amounted to “past isolated instances of denial of access” with no showing of likelihood to 

occur).  

Second, if the Plaintiffs’ theory of the case is correct, i.e., that the NVRA does not permit 

the states to require documentary proof of citizenship to register to vote, and that there can be no 

adverse consequence if one does not provide such (such as a purging from the voter rolls) (a 

point Secretary Jordan does not concede), see First Amended Complaint (Doc. 39), at pp. 33-37 

(Counts 1-6), then any alleged defective transmission of information between DOV offices and 

the Secretary of State’s Office is of no consequence whatsoever. 

Finally, any challenge in this Court to any claimed computer glitches affecting the 

transmission of citizenship documents between the DOV and the Secretary of State’s office – a 

non-NVRA issue, as noted – raises serious federalism concerns because the Eleventh 

Amendment (and Ex parte Young) both bar suit against a state official in his official capacity for 

an alleged violation of state law. And that is what Plaintiffs may be obliquely referencing here, at 

best.  Federal courts have no jurisdiction to entertain a suit that seeks to require the state official 

to comply with state law – only allegations of violations of federal law are sufficient to come 

within the Ex parte Young rule. Pennhurst  State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 

(1984) (“[I]t is difficult to think of a greater intrusion on state sovereignty than when a federal 

court instructs state officials on how to conform their conduct to state law....”). See Green Party 

of Pennsylvania, 89 F. Supp. 3d at 753-54 (dismissing in part state law claims in NVRA suit on 
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basis that action challenging alleged violation of state election law was barred by the Eleventh 

Amendment). 

K. Revenue Secretary Jordan has Never Been Served with the Motion;  

Therefore Briefing and Hearing on the Same is Premature 

 

Secretary Jordan was never properly served with the Plaintiffs’ Motion or Memorandum 

nor has his counsel, the undersigned, been served with the Motion.
8
 See Fed. R. Civ. P. 5 (service 

required of motions, etc.); D. Kan. Rule 5.4.9 (service of documents by electronic means). 

Secretary Jordan comes by briefing on the matter because his counsel examined the Court’s 

electronic file in this case and saw what had been filed and what the Court has ordered.  

Nor was Secretary Jordan present in the case or given an opportunity to be heard as to 

any of the matters during the Court’s March 7, 2016, hearing, including the April 14, 2016  

hearing date on the preliminary injunction (Doc. 29, at 2).    

Secretary Jordan will timely file a Motion to Dismiss.  Secretary Jordan will be arguing, 

among other things, that the First Amended Complaint is barred for lack of standing, lack of 

proper notice under the NVRA, Eleventh Amendment immunity, and failure to state a claim.  

According to the U.S. Supreme Court, a defendant raising immunity defenses is entitled to have 

these defenses determined before having to undergo the burdens of litigation, including 

discovery. See, e.g., Ashcroft v. Iqbal, 556 U.S. 662, 686 (2009); Siegert v. Gilley, 500 U.S. 226, 

236 (1991) (Kennedy, J., concurring in the judgment). As the Supreme Court noted, “the value to 

the States of their Eleventh Amendment immunity, like the benefit conferred by qualified 

immunity to individual officials, is for the most part lost as litigation proceeds past motion 

practice.” Puerto Rico Acqueduct and Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 145 

                                                           
8
  The Certificate of Service on the Motion recites that Attorney Bonney “on the 26th day of 

February, 2016, … electronically filed the foregoing document using the CM/ECF system, which 

automatically sends notice and a copy of the filing to all counsel of record.” Secretary Jordan, 

however, had no counsel of record at that time. 

Case 2:16-cv-02105-JAR-JPO   Document 57   Filed 03/29/16   Page 31 of 35



 

32 

(1993).  This is particularly true where, as here, the allegations in the Complaint are deficient as 

to a public official. Ashcroft v. Iqbal, 556 U.S. at 685-86. 

In this case, the burdens of litigation have been unbelievable and considerable, given the 

number and extensiveness of Plaintiffs’ counsel’s early filings  representing their “full court 

press” in this case, including a forty-three (43) page Complaint; a fifty-seven (57) page First 

Amended Complaint (adding a new organizational plaintiff and a new Count VI); a combined 

twenty-one (21) page Motion for Class Certification and supporting Memorandum; the Motion 

(with supporting Memorandum and attachments (including two (2) experts’ reports) numbering 

well over two-hundred (200) pages)); not one but two Requests for Production of Documents 

served upon Secretary Jordan over Jordan’s objections, report of planning meeting, Initial 

Disclosures, Notices to Take Depositions, and an extremely  detailed and expedited Scheduling 

Order entered by the U.S. Magistrate Judge (Doc. 49).   

Secretary Jordan has had to participate in these activities prior to receiving a ruling on his 

Motion to Dismiss, which is what is contemplated in the normal course of things and by the U.S. 

Supreme Court, while expressly preserving his constitutional rights under the Eleventh 

Amendment.  Secretary Jordan submits that as to Secretary Jordan, this Motion for Preliminary 

Injunction should be either summarily denied or rescheduled until the Court has had the 

opportunity to consider and to rule on Defendant Jordan’s Motion to Dismiss, or, alternatively, 

that the Court decide the Motion to Dismiss as soon as possible prior to the scheduled hearing 

date of April 14, 2016, including expediting briefing times as necessary to accomplish this goal.  

L. Plaintiffs’ Motion Should be Denied for Reasons Described by  

Secretary Kobach in his Submission 

 

Secretary Jordan here relies on any other applicable reason asserted by Secretary Kobach 

in his response to the Motion, and reserves the right to make additional arguments at the hearing 
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and/or to offer additional objections to Plaintiffs’ submissions based upon the rules of evidence 

or otherwise and to offer additional evidence at the hearing if necessary.  

Conclusion 

Plaintiffs have not shown their right to relief as to Revenue Secretary Nick Jordan is  

“clear and unequivocal,” as the law requires. Heideman, 348 F.3d at 1188. Plaintiffs have wholly 

failed to detail the alleged action or inaction by Secretary Jordan which violates the NVRA and, 

indeed, everything that the Plaintiffs have alleged concerning Secretary Jordan and the DOV 

establishes that Secretary Jordan wholly complies with the NVRA. For all the reasons here 

stated, the Court should deny the Plaintiffs’ Motion in its entirety and accord Revenue Secretary 

Nick Jordan such other and further relief as the Court shall deem just and equitable.  

Respectfully submitted: 

 

_/s/ J. Brian Cox____________ 

J. Brian Cox, #11089 

Deputy General Counsel 

Special Assistant Attorney General 

Legal Services Bureau, KDR 

Docking State Office Building 

915 SW Harrison 

Topeka, KS  66612-1588 

Phone  (785) 296-2381 

FAX (785) 296-5213 

Email  brian.cox@kdor.ks.gov 

 

 

_/s/ M.J. Willoughby____________ 

M.J. Willoughby, #14059 

Assistant Attorney General 
Memorial Bldg., 2

nd
 Floor 

120 SW 10
th

 Avenue 

Topeka, Kansas 66612-1597 

Tel:  (785) 296-2215 

Fax:  (785) 291-3767 

Email:  mj.willoughby@ag.ks.gov    

 

Attorneys for Defendant Secretary of 

Revenue Nick Jordan 
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    CERTIFICATE OF SERVICE 

 

 And I hereby certify that on the 29
th

 day of March, 2016, I electronically filed the 

foregoing Response with the clerk of the court by using the CM/ECF system, which will 

generate a copy to all counsel of record including: 

 

Stephen Douglas Bonney 

ACLU Foundation of Kansas 

670 l W. 64th Street, Suite 21 0 

Overland Park, Kansas 66202 

(913) 490-4102 

dbonney@aclukansas.org 

 

NEIL A. STEINER 

REBECCA KAHAN WALDMAN 

Dechert LLP 

1095 Avenue of the Americas 

New York, NY 10036-6797 

Phone: (212) 698-3500 

Fax: (212) 698-3599 

neil.steiner@dechert.com 

rebecca.waldman@dechett.com 

 

DALE E. HO 

R. ORION DANJUMA  

SOPHIA LIN LAKIN 

American Civil Liberties Union Foundation, Inc. 

125 Broad Street, 18th Floor 

New York, NY l 0004 

(212) 549-2693 

dale.ho@aclu.org 

odanjuma@aclu.org 

slakin@aclu.org 

 

ANGELA M. LIU 

Dechert LLP 

35 West Wacker Drive 

Suite 3400 

Chicago, IL 60601-1608 

Phone: (312) 646-5800 

Fax: (312) 646-5858 

angela.liu@dechert.com 

 

Attorneys for Plaintiffs 
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Kris Kobach 

Bryan J. Brown 

Garrett Roe 

Secretary of State 

Memorial Hall, 1st Floor 

120 SW 10th Avenue 

Topeka, KS 66612 

785-296-2034 

sos@sos.ks.gov 

bryanjbrownlaw@gmail.com 

garrett.roe@sos.ks.gov 

 

Attorneys for Secretary of State Kobach 

 

_/s/ M.J. Willoughby____________ 

M.J. Willoughby, #14059 
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