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PROCEDURAL BACKGROUND 

On February 26, 2016, Plaintiffs Steven Fish (“Fish”), Ralph Ortiz (“Ortiz”), Donna Bucci 

(“Bucci”), Charles Stricker III (“Stricker”), Thomas Boynton (“Boynton”), and Douglas 

Hutchinson (“Hutchinson”) (collectively “Fish Plaintiffs” or “Plaintiffs’) filed a Complaint and 

the instant Preliminary Injunction Motion.  In their Complaint, Fish Plaintiffs challenge K.S.A. § 

25-2309(l) and K.A.R. § 7-23-15 as preempted by the NVRA.1  Fish Plaintiffs’ Complaint, Doc. 

No. 1 (“Fish Pls. Cmpl.”), 11-12.  Defendant Secretary of State Kris Kobach (“Defendant” or 

“Defendant Kobach”) was served on the same day.2   

This case has been consolidated, for discovery purposes, with a related case, Keener v. 

Kobach, No. 15-cv-9300.  See Consolidation Order, Fish, Doc. No. 29 (filed March 7, 2016).  

Previously, the plaintiffs in the Keener case (“Keener Plaintiffs”) filed a motion for preliminary 

injunction and for a temporary restraining order.  See Keener, Doc. Nos. 4, 5.  On October 1, 

2015, this Court heard argument, via telephonic hearing, regarding the Keener Plaintiffs’ motion 

for a temporary restraining order and denied the motion on the same day.  See Keener, Doc. No. 

7, Minute Entry Denying Temporary Restraining Order (Oct. 1, 2015).  During the call, 

Defendants informed Judge Murguia that Keener Plaintiffs’ Motion for a Temporary Restraining 

Order misconstrued K.A.R. § 7-23-15 because, contrary to Plaintiffs’ assertion, the regulation 

did not cause anyone to be removed or deleted from the statewide voter information database.  

Judge Murguia denied Plaintiffs’ temporary restraining order motion primarily for this reason, 

                                                 
1 On March 17, 2017, Plaintiffs have amended their Complaint to add a new Count Six which is not at issue in this 

motion.  See Fish Pls. Am. Cmpl, Count 6, Doc. No. 39 (filed March 17, 2017).  Count Six is not part of the instant 

motion for a preliminary injunction. 
2 After Fish Plaintiffs filed the instant preliminary injunction motion and memorandum, they filed an Amended 

Complaint adding the League of Women Voters and a sixth count involving the federal Privileges and Immunities 

Clause of the Fourteenth Amendment.  See Fish Doc. No. 39 (filed March 17, 2017).  However, Plaintiffs have 

provided no facts  relating to the League of Women Voters nor Count Six in their motion for preliminary relief.  

Additionally, the individual plaintiffs have not been granted status as class representatives as of this time.  Thus, this 

preliminary injunction is appropriately limited to the facts of the five individual plaintiffs actually discussed in 

Plaintiffs’ memorandum.  
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because it demonstrated that Plaintiffs could not show any irreparable harm stemming from the 

implementation of K.A.R. § 7-23-15.  Likewise, in his Response to the Keener Plaintiffs’ Motion 

for Preliminary Injunction, Defendant again explained the misunderstanding of the Keener 

Plaintiffs with respect to K.A.R. § 7-23-15.  See Keener, Doc. No. 20, at 10.  Fish Plaintiffs have 

similarly misconstrued K.A.R. § 7-23-15.  Fish Plaintiffs’ Memorandum in Support of Prelim. 

Inunction (“Pl. PI Memo.”) at 34-35. 

The instant motion seeks a preliminary injunction with respect to K.S.A. § 25-2309(l) and 

K.A.R. § 7-23-15 with respect to certain individuals who have applied to register to vote at a 

Division of Motor Vehicles (“DMV”) location.  Pl. PI Memo. 1. Plaintiffs’ preliminary 

injunction motion only addresses preemption under the NVRA and thus is limited to registration 

for “federal elections.”  Id.  The current process that Fish Plaintiffs seek a preliminary injunction 

against has been in effect for over three years.  See K.S.A. 25-2309 (effective date, January 1, 

2013).  Moreover, because the legislature set the effective date for a year and eight months after 

the law’s April 18, 2011, signing by the Kansas Governor, Plaintiffs have been on notice of the 

requirements of the law for nearly five years.  K.A.R. § 7-23-15 has been in effect since October 

2, 2015, and requires a county election officer to “cancel[]” a voter registration record that lacks 

any of “the information required by law” after 90 days of submission of the registration 

application. 

STATEMENT OF FACTS 

I. ALLEGATIONS OF THE INDIVIDUAL PLAINTIFFS  

 Six individual Plaintiffs have sought a preliminary injunction asking this Court to enjoin 

K.S.A. § 7-2309(l) as applied to individuals who attempted to register to vote in federal elections 
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at the Kansas Division of Motor Vehicles (“DMV”) and to enjoin K.A.R. § 7-23-15 as applied to 

those individuals. 

 Plaintiff Fish claims that he was born at an air force base in Illinois, is a United States 

citizen, and resides in Lawrence, Kansas.  Pl. PI Ex. 2, Fish Decl. ¶ 2.  He claims that he first 

obtained a Kansas driver’s license in 1995 and that he has continuously possessed one since that 

time.  Id. at ¶ 5.  He also claims that in August 2014 he was asked by a Kansas Division of Motor 

Vehicles (“DMV”) clerk whether he wished to register to vote when went to the DMV to renew 

his driver’s license; he applied to register to vote at that time.  Id. at ¶ 7.  Fish does not claim that 

he provided documentary proof of citizenship prior to or at the time of registering to vote at the 

Kansas DMV.  The State’s Election Voter Information System (“ELVIS”) database indicates that 

no proof of citizenship was provided by DMV for Fish; and the system shows that on or about 

August 27, 2014, Fish was mailed a notice alerting him that he needed to provide a proof of 

citizenship document.  Ex. A, Caskey Decl. ¶ 34.   

 Plaintiff Ortiz claims that he was born in the State of New York and currently resides in 

Wichita, Kansas.  Pl. PI Ex. ¶¶ 3, 5.  Ortiz claims that he moved to Kansas and first obtained a 

Kansas driver’s license in 2006.  Id. at ¶¶ 7, 9.  He also claims that in October of 2014, he 

renewed his driver’s license at a Kansas DMV office and applied to register to vote at that time.  

Id. at ¶ 10.  Ortiz does not claim that he provided proof of citizenship documents to the DMV 

prior to, or at the time of, applying to register to vote.  The ELVIS database indicates that no 

proof of citizenship was provided by DMV for Ortiz and that he was mailed a notice that he 

needed to provide proof of citizenship on or about December 5, 2014.  Ex. A, Caskey Decl. ¶ 35.   

 Plaintiff Bucci claims that she was born in the State of Maryland and has lived in Kansas 

for about five years.  Pls. Ex. 4, ¶¶ 2, 4.  Bucci claims that she renewed her driver’s license at a 
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Kansas DMV office in 2013 and was asked whether she would like to register to vote.  She 

applied to register at that time.  Id. at 5-6.  Plaintiff Bucci does not claim that she provided proof 

of citizenship to the DMV.  The ELVIS database indicates that no proof of citizenship was 

provided by DMV for Bucci; and the system indicates that on or about August 16, 2013, Bucci 

was mailed a notice alerting her that she needed to provide a proof of citizenship document.  Ex. 

A, Caskey Decl. ¶ 36.  Additionally, the ELVIS system indicates that Bucci informed someone at 

the Sedgwick County election office that she would provide her proof of citizenship documents 

when she unpacked her belongings.  Id.  

 Plaintiff Stricker claims that he was born in the State of Missouri and currently resides in 

the State of Kansas.  Pl. PI Ex. 5, Stricker Decl. ¶¶ 2-3.  Stricker claims that he originally lived in 

Kansas from 2006 to 2008 and then returned to Kansas in 2013.  Id. at ¶ 4.  Stricker claims he 

renewed his driver’s license at a Kansas DMV office in October 2014 and that he attempted to 

apply to register to vote at the DMV.  Id. at ¶ 6.  Stricker does not allege that he provided 

documentary proof of citizenship to the DMV.  The ELVIS database indicates that no proof of 

citizenship was provided by DMV for Stricker; and the system indicates that he was mailed a 

notice on or about October 20, 2014, relating to his lack of proof of citizenship to complete his 

voter registration.  Ex. A, Caskey Decl. ¶ 37.   

 Plaintiff Boynton claims that he was born in Illinois and first moved to Kansas in July of 

2014.  Pl. PI Ex. 6, ¶¶ 3-5.  Boynton alleges that in August of 2014 he obtained a Kansas driver’s 

license and applied to register to vote.  Id. at ¶ 6.  Boynton alleges that he provided a birth 

certificate, among other documents, during this transaction at the DMV.  Id.   
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 Plaintiff Hutchinson claims that he was born in the State of Colorado and moved to 

Kansas when he was an infant.  Pl. PI Ex. 7, ¶¶ 2, 4.  Hutchinson claims he has possessed a 

Kansas driver’s license from the mid-1980s to the present and did not have to provide 

documentary proof of citizenship to obtain his driver’s licenses.  Id. at ¶¶ 5, 6.  He also claims 

that he applied to register to vote in 2013 when he renewed his driver’s license, and he did not 

provide documentary proof of citizenship at that time.  Id. at ¶ 10.  The database indicates that no 

proof of citizenship was provided by DMV for Hutchinson; and the system indicates that he was 

mailed a notice that he needed to provide proof of citizenship to complete his voter registration 

on or about June 24, 2013.  Ex. A, Caskey Decl. ¶ 39.  Mr. Hutchinson also alleges that two 

years after he applied to register to vote at the DMV, he returned to the DMV with a passport but 

does not allege that he renewed his driver’s license and registered to vote as part of that 

application process.  Pl. PI Ex. 7, Hutchinson Decl. ¶ 14.   

  

Without this allegation, Plaintiffs have not met 

their burden of demonstrating they have standing to bring their “duplicate information” claim. 

II. STATUTORY AND REGULATORY BACKGROUND 

A. The National Voter Registration Act 
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 The National Voter Registration Act (“NVRA”) was enacted in 1993, 107 Stat. 77, as 

amended, 42 U.S.C. § 1973gg, et seq., recodified at 52 U.S.C. § 20501 et seq3 and “requires 

States to provide simplified systems for registering to vote in federal elections.”  Arizona v. Inter 

Tribal Council of Arizona, Inc. (“ITCA”), 133 S. Ct. 2247, 2251 (2013) (quoting Young v. 

Fordice, 520 U.S. 273, 275 (1997) (emphasis in original and internal quotations omitted).  The 

NVRA requires States to permit individuals to apply to register to vote “by any of three methods:  

simultaneously with a driver’s license application, in person, or by mail.”  ITCA, 133 S. Ct. at 

2251 (quoting 52 U.S.C.A. 20503(a)).  The “by mail” registration can be done through a state-

created form or through the Federal Voter Registration Application Form (“Federal Form”).  

Although the NVRA preempts state laws that conflict with its provisions, such preemption is 

only with respect to the time, place, and manner of holding elections and only with respect to 

elections for Federal office.  52 U.S.C. § 20502(2); 52 U.S.C. § 30101(3).  The NVRA has no 

preemptive effect as to registration for elections for state offices.   

ITCA and Kobach v. Election Assistance Commission (“Kobach”), concerned the NVRA 

provisions governing the by-mail registration using the Federal Form.  That registration method 

is governed by 52 U.S.C. § [42 U.S.C. 1973gg-4], and the contents of the Federal Form are 

maintained by a federal agency “in consultation with the chief election officers of the States.”  

ITCA, 133 S. Ct. at 2252 (quoting [52 U.S.C. 20508](a)(2)) (internal quotations omitted).  That 

agency is the Election Assistance Commission (“EAC”). 

 The applicable registration method at issue in this case is the application with a driver’s 

license.  See Pl. PI Memo. 1, 3.  That registration method is codified at 52 U.S.C.A. 20504.  

Under that section, the NVRA requires that, “Each State motor vehicle driver’s license 

                                                 
3 The provisions of the NVRA were recodified at 52 U.S.C. § 20501 et seq. after the Tenth Circuit’s decision in 

Kobach v. Election Assistance Commission, 772 F.3d 1183, 1188 (10th Cir. 2014). Defendant Kobach cites to the 

recodified sections of the NVRA throughout this brief. 
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application (including any renewal application) submitted to the appropriate State motor vehicle 

authority under State law shall serve as an application for voter registration with respect to 

elections for Federal office unless the applicant fails to sign the voter registration application.”  

Id.at (a)(1).  The statute also provides that “[t]he voter registration application portion . . . may 

not require any information that duplicates information required in the driver’s license portion 

(other than a second signature or other information necessary under subparagraph (C))” and 

“may require only the minimum amount of information necessary to . . . (i) prevent duplicate 

voter registrations; and (ii) enable State election officials to assess the eligibility of the applicant 

and to administer voter registration and other parts of the election process.”  Id. at (a)(2)(B).  The 

registration form is required to include “a statement that—(i) states each eligibility requirement 

(including citizenship); (ii) contains an attestation that the applicant meets each such 

requirement; and (iii) requires the signature of the applicant; under penalty of perjury[.]”  Id. at 

(a)(2)(C).  The attestation portion of the voter registration application also must inform 

applicants of voter eligibility requirements and penalties for submitting a false voter registration 

application; and it must include statements regarding confidentiality.  Id. at (c)(2)(D); Id. at § 

20507(a)(5)(A), (B).  The NVRA contains no provision prohibiting States from verifying the 

citizenship of a registration applicant by requiring proof of citizenship. 

 The NVRA also contains four express congressional purposes:  “(1) to establish 

procedures that will increase the number of eligible citizens who register to vote in elections for 

Federal office; (2) to make it possible for Federal, State, and local governments to implement 

this chapter in a manner that enhances the participation of eligible citizens as voters in elections 

for Federal office; (3) to protect the integrity of the electoral process; and (4) to ensure that 

accurate and current voter registration rolls are maintained.”  Id. at §§ 20501(b)(1)-(4). 
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 Finally, the NVRA contains provisions regarding the removal of names from the “official 

list of eligible voters.”  52 U.S.C. § 20507(a)(3).  If a person is not on the “official list of eligible 

voters,” then this provision does not apply.  Id. 

B. The Kansas SAFE Act 

In the Spring of 2011, the Kansas Legislature passed and the Governor signed into law 

HB 2067, the “Secure and Fair Elections Act” (“SAFE Act”) which amended various Kansas 

statutes concerning elections.  The SAFE Act was supported by large bipartisan majorities in the 

Kansas Legislature, passing 111-11 in the House of Representatives and 36-3 in the Senate.4  

Section 8(l) of HB 2067, codified as K.S.A. § 25-2309(l), provides:  “The county election officer 

or secretary of state’s office shall accept any completed application for registration, but an 

applicant shall not be registered until the applicant has provided satisfactory evidence of United 

States citizenship.”  The statute enumerates thirteen different documents that constitute 

satisfactory evidence of citizenship, enabling Kansas election officials to assess the eligibility of 

voter registration applicants.  Id.  It provides that a United States citizen who is unable to 

produce one of the thirteen forms of citizenship documentation may establish his or her 

citizenship by providing other evidence to the State Elections Board.  K.S.A. § 25-2309(m).  It 

also provides that the Secretary of State may obtain documentary proof of citizenship on the 

registrant’s behalf, such as by obtaining evidence of birth certificates already in the possession of 

the Kansas Department of vital statistics.  K.S.A. § 25-2309(t).  Any person who does not 

provide adequate proof of citizenship at the time he applies to register is placed on a list of 

                                                 
4 See 2011 Permanent Journal of the Kansas House at 788, available at: 

http://www.kslegislature.org/li_2012/b2011_12/chamber/documents/final_calendar_house_2011.pdf. See 2011 

Permanent Journal of the Kansas Senate at 474, available at:  

http://www.kslegislature.org/li_2012/b2011_12/chamber/documents/permanent_journal_senate_2011.pdf 
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incomplete voter registration applicants and is sent notices by the relevant county informing him 

that proof of citizenship must be provided in order to complete his voter registration.  Ex. A, 

Caskey Decl. ¶ 8.  From the time that the registration provisions of the SAFE Act went into 

effect on January 1, 2013, through March 28, 2016, a total 244,699 individuals have had their 

applications for voter registration competed, either through the applicants providing proof of 

citizenship or through the Kansas Secretary of State’s office subsequently obtaining proof of 

citizenship through birth records or other means.  Id. at ¶ 10.  That number represents 

approximately 94% of all Kansas voter registration applicants since January 1, 2013, according 

to records in the Kansas Electronic Voter Identification System (“ELVIS”).  Id. at ¶ 10. 

The SAFE Act provisions concerning proof of citizenship were enacted by the Kansas 

Legislature to respond to the persistent problem of noncitizens registering to vote.  Despite 

Kansas’s best efforts to ensure that only citizens could register to vote, aliens still were able to 

register to vote in Kansas, making Kansas’s registration records inaccurate and diluting the votes 

of Kansas citizens when aliens on the registration rolls voted.  Indeed, when the SAFE Act was 

enacted, Kansas identified numerous instances of aliens registering to vote.  Id. at ¶ 28.  The 

Kansas Legislature also received testimony from the Seward County clerk regarding a concerted 

attempt by more than fifty aliens to register and vote in that county prior to a county-wide 

referendum to approve a hog farming operation.  Id. at ¶ 29.  Additionally, in Sedgwick County 

the evidence of aliens registering to voter prior to the implementation of the SAFE Act, as well 

as attempting to register after its implementation, has been overwhelming.  In just the past few 

years, the Sedgwick County election office has found eighteen cases of aliens who have either 

been prevented from registering to vote as a result of the Kansas proof of citizenship law, or who 
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successfully registered to vote before the law was implemented, including aliens who applied to 

register to vote at the DMV.  See Ex. B, Lehman Decl., attached spreadsheet. 

C. K.A.R. § 7-23-15 

On October 2, 2015, a regulation went into effect which enabled counties to more 

efficiently maintain the incomplete records within the ELVIS system.  See K.A.R. § 7-23-15.  

Contrary to Plaintiffs’ assertions, no one is “purg[ed] from the voter list” by K.A.R. § 7-23-15. 

Pls. Memo at 9.  Plaintiffs misunderstand how the voter registration system works.  K.A.R. § 7-

23-15 is a database maintenance regulation, allowing county election officers to change the 

status of an individual’s record whose voter registration application was not completed within 90 

days of submission from “incomplete” (or “suspense”)5 to  “canceled” status.  However no 

record is erased or deleted from the ELVIS system; and all “canceled” records can be reinstated 

to another status.  Ex. A, Caskey Decl., ¶ 11.  There are numerous reasons why someone may 

have an incomplete application.  Id.  at ¶ 13.  One reason is that a person did not provide 

adequate proof of citizenship in compliance with K.S.A. § 25-2309.  Other reasons include 

failing to sign one’s application to register, or the applicant not yet being eighteen years of age.   

One who is designated as in “suspense” status within ELVIS has not yet completed his or her 

voter registration and is not eligible to vote.6  K.A.R. § 7-23-15 does not alter a person’s status 

from that of a fully-registered voter (“active” voter status)  to “canceled” status.  It merely 

changes the status from “incomplete” (and not eligible to vote) to “canceled” (and still not 

eligible to vote).  Fish Plaintiffs’ appear to suffer from the same misunderstanding regarding 

K.A.R. § 7-23-15 that Keener Plaintiffs did.  See Keener, Def. Memo. in Opp’n. to PI Mtn, Doc. 

                                                 
5 Plaintiffs use the term “in suspense” regarding Plaintiffs’ status within the statewide voter database.  See e.g. Pls. 

PI Memo. at 8.  The regulatory term is “incomplete.”  K.A.R. § 7-23-15.  “Suspense” is merely database system 

terminology.  Ex. 1 at ¶ 5.  Defendants use the regulatory term “incomplete” throughout this memorandum. 
6 With the exception of a small number of individuals who registered to vote using the Federal Form prior to the 

modification of the state specific instructions on February 2, 2016. See Ex. A, Caskey Decl. ¶ 22. 
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20, at 11.  An important practical effect of K.A.R. 7-23-15 is that county election officers were 

no longer obliged to continue sending reminder notices regarding proof of citizenship to 

applicants who had not responded to such notices in the first 90 days. 

D. K.S.A. § 8-240 

In 2007, Kansas amended its driver’s license statute, due to a corresponding change in 

federal law, to require driver’s license applicants to provide documentary proof of lawful 

presence to obtain a Kansas driver’s license.  2007 Kansas Law Ch. 160, § 4 amending K.S.A. § 

8-240(b).  Prior to July of 2007, Kansas law did not require individuals obtaining a driver’s 

license to provide proof of lawful presence.  See id.  Additionally, Kansas DMV does not 

currently require those who renew a Kansas driver’s license to provide proof of lawful presence, 

even if they have never provided documentary proof of lawful presence at any previous time.  

Thus, under Kansas law, one could have a Kansas driver’s license for decades without ever 

providing documentary proof of lawful presence (i.e. documentary proof of citizenship) to the 

DMV. 

III. RELATED LITIGATION 

A.          Arizona v. Inter Tribal Council 

In their facts section, Plaintiffs claim that ITCA forbade states from requiring 

documentary proof of citizenship from Federal Form applicants because the NVRA did not 

include documentary proof of citizenship.  Pl. PI Memo 10.  That is not accurate.   

ITCA was limited to the interpretation of the provisions of the NVRA governing the 

National Mail Voter Registration Form (“Federal Form”), and specifically the preemptive 

meaning of the term “accept and use” found in the Federal Form provisions of the NVRA.  

ITCA, 133 S. Ct. at 2257; 52 U.S.C. § 20505(a)(1).  In its analysis the ITCA Court stated, “We 
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conclude that the fairest reading of the statute is that a state-imposed requirement of evidence of 

citizenship not required by the Federal Form is ‘inconsistent’ with the NVRA’s mandate that 

States ‘accept and use’ the Federal Form.”  Id.  (citation omitted) (emphasis added). 

The Federal Form itself contains three parts: a general application relevant to all states, 

general instructions for completing the form, and state-specific instructions.  11 C.F.R. § 9428.3.  

The Election Assistance Commission (“EAC”) is responsible for approving the contents of the 

Federal Form and the NVRA compels the states to “accept and use” the Federal Form approved 

by the EAC for registering voters for elections for federal office.  ITCA, 133 S. Ct. at 2251-

2252.  In ITCA, the challenged Arizona law compelled state and county officials to “reject” a 

completed Federal Form that was not accompanied by documentary proof of citizenship when 

the Federal Form had no documentary proof requirement.  Id. at 2251.  Thus, under the Federal 

Form’s “accept and use” requirement, Arizona was preempted from rejecting a Federal Form 

absent documentation. 

However, the Supreme Court did not state that the NVRA itself forbade Arizona from 

requiring anything in addition to 52 U.S.C. § 20508, as Plaintiffs imply. Pl. PI Memo. at 10.  

Instead, ITCA held that Arizona was free to renew its request that the EAC modify the state-

specific instructions of the Federal Form to include Arizona’s proof-of-citizenship requirement.  

ITCA, 133 S. Ct. at 2260.  If ITCA had held that states could not require information beyond 

what was listed in 52 U.S.C. § 20508, such as proof of citizenship documentation, ITCA would 

not have instructed Arizona to renew its request of the EAC to include proof of citizenship 

instructions into the Federal Form.  Such request itself would have been meaningless.  Indeed, 

since that time, the Federal Form has been modified to permit Kansas, Georgia, and Alabama to 

require proof-of-citizenship for Federal Form applicants.  See Ex. D. 
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B. Kobach v. Election Assistance Commission 

Plaintiffs also grossly misstate the holding of Kobach v. Election Assistance Commission 

(“Kobach”) in their facts section.  Like ITCA, Kobach involved the Federal Form, rather than the 

DMV provisions of the NVRA.  See Kobach, 772 F.3d 1183, 1188 (10th Cir. 2014).  Among 

other issues in the case, the relevant portion of Kobach was a review by the Tenth Circuit of the 

EAC’s “informal adjudication” denying Kansas’s and Arizona’s request to modify the Federal 

Form.  To prevail, the States had to show that the EAC’s decision was “arbitrary and 

capricious.”  Id. at 1196-97.  Specifically, the Tenth Circuit was reviewing whether Kansas and 

Arizona had “convince[d]” the court under a standard of review “very deferential” to the agency 

that it should modify the Federal Form.  Id.  And the Tenth Circuit was limited to reviewing 

whether the agency decision provided “grounds which the agency acted [were] clearly disclosed 

in, and sustained by, the record.”  Id. (citations omitted).  Furthermore, to sustain the agency’s 

decision, the Tenth Circuit only had to find that the agency’s decision was “rationally connected” 

to evidence in the record, in which the agency supported its determination by creating, in the 

agency’s view, five alternative methods that Kansas could undertake instead of requesting a 

modification to the Federal Form.  Id. at 1197.  In sum, Kobach simply held that, based on the 

records before the agency, the agency could rationally reach the conclusion that proof of 

citizenship was not necessary to include on the Federal Form.   

Kobach did not hold that the agency was prohibited from reaching the opposite 

conclusion.  Nor did it hold, or even imply, that a State was forbidden from reaching the 

conclusion that documentary proof of citizenship was necessary in the State-created DMV 

application process to enable State election officials to assess the eligibility of an applicant and 

to administer voter registration and other parts of the election process.  52 U.S.C. §§ 20501(b), 
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20504(c)(2).  Under the DMV provisions of the NVRA, the State, not a federal agency, 

determines what is necessary to enforce the state’s registration laws and administer the state 

election procedures.  Compare 52 U.S.C. § 20504(c) (States include “a voter registration 

application”) with 52 U.S.C. § 20508 (the “Election Assistance Commission” develops the 

Federal Form).  

Moreover, the EAC itself actually conceded in 2014, regarding the state-specific 

instructions of the Federal Form requested by Arizona and Kansas, that its decision permitted 

aliens to register and vote.  But the EAC maintained that, in its view, such alien registration and 

voting was tolerable so long as “the occurrence of such violations is rare.”  Pls. Ex. 8, p. 36.  

That admission was obviously a glaring one that undermined the EAC’s conclusion (but did not 

render it “arbitrary and capricious” in the Tenth Circuit).  Importantly, in the period since 

Kobach was decided, the EAC regained a quorum of commissioners and a duly-appointed 

Executive Director.  The reconstituted EAC was asked again to modify the Kansas-specific 

instructions of the Federal Form to require proof of citizenship.  This time, on January 29, 2016, 

the EAC did modify the Federal Form to require documentary proof of citizenship after Kansas 

provided numerous instances evidencing that an attestation was not sufficient to prevent non-

citizens from registering to vote.  See Ex. C, D.  Finally it should be noted that Kansas actually 

has attempted or investigated the “alternative” ways of preventing aliens from registering 

suggested in the 2014 EAC decision.  They have all proved ineffective.  See infra Argument 

Section III.F. 

QUESTIONS PRESENTED 

1. Whether Plaintiffs can obtain a preliminary injunction to alter the status quo after four-

and-a-half years of delay. 

 

2. Whether Plaintiffs possess standing to raise the “duplicate information” claim. 
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3. Whether Plaintiffs can demonstrate irreparable harm. 

4. Whether Plaintiffs are likely to prevail on the merits in spite of the fact that the Supreme 

Court in Young v. Fordice, 520 U.S. 273 (1997) has expressly rejected their core claim. 

 

5. Whether the balancing of equities favors Plaintiffs or Defendants. 

PRELIMINARY INJUNCTION STANDARD 

 “A preliminary injunction is an ‘extraordinary and drastic remedy . . . it is never awarded 

as of right.”  Munaf v. Geren, 553 U.S. 674, 689-690 (2008) (citations omitted).  “A plaintiff 

seeking a preliminary injunction must establish that he is likely to succeed on the merits, that he 

is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of 

equities tips in his favor, and that an injunction is in the public interest.”  Winter v. Natural 

Resources Defense Council, Inc., 555 U.S. 7, 20 (2008) (citations omitted).  A preliminary 

injunction “should not be issued unless the movant’s right to relief is ‘clear and unequivocal.’”  

Heideman v. South Salt Lake City, 348 F.3d 1182, 1188 (10th Cir. 2003) (quoting Kikumura v. 

Hurley, 242 F.3d 950, 955 (10th Cir. 2001)).  A court may only grant the “extraordinary remedy 

. . . upon a clear showing that the plaintiff is entitled to such relief.” Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 22, 129 S. Ct. 365, 172 L. Ed. 2d 249 (2008) (citing Mazurek v. 

Armstrong, 520 U.S. 968, 972, 117 S. Ct. 1865, 138 L. Ed. 2d 162 (1997) (per curiam)).  The 

hurdle for demonstrating irreparable harm is a high one.  “Irreparable harm is not harm that is 

‘merely serious or substantial.’”  Heideman, 348 F.3d at 1189 (quoting Prairie Band of 

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250 (10th Cir. 2001)).   

I. A PRELIMINARY INJUNCTION TO ALTER THE STATUS QUO IS 

PARTICULARLY DISFAVORED 

 

In the instant case, a preliminary injunction is particularly disfavored, because Plaintiffs 

are not seeking to preserve the status quo.  Instead, they are asking this Court to give them all of 
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the relief that they would achieve if they prevailed on the merits at the final judgment stage, 

radically alter the voter registration processes of the State in a manner that would change 

thousands of voter registration records.  It is well established that the use of preliminary 

injunctive relief to alter the status quo is disfavored, requiring a plaintiff to show that “very 

serious damage” will otherwise result.  Farris v. Rice, 453 F. Supp. 2d 76, 78 (D.D.C. 2006).  

“When a party seeks a mandatory injunction—to change the status quo through action rather than 

merely to preserve the status quo—typically the moving party must meet a higher standard than 

in the ordinary case….”  Id.  In the 10th Circuit “there are three types of specifically disfavored 

preliminary injunctions: (1) preliminary injunctions that alter the status quo; (2) mandatory 

preliminary injunctions; and (3) preliminary injunctions that afford the movant all the relief that 

it could recover at the conclusion of a full trial on the merits. Schrier v. University of Colorado, 

427 F.3d 1253, 1259 (10th Cir. 2005). See also Snyder v. Am. Kennel Club, 575 F. Supp. 2d 

1236, 1240-41 (D. Kan. 2008).  In the instant case, Plaintiffs’ requested relief falls into all three 

categories.  They seek a preliminary injunction that alters the status quo in mandatory fashion 

and that would afford them all of the relief that they could obtain after a full trial on the merits. 

II. PLAINTIFFS DO NOT BENEFIT FROM THE “RELAXED STANDARD” OF 

PROBABILITY OF SUCCESS ON THE MERITS 

 

 Plaintiffs mistakenly believe that they may avoid establishing that they are substantially 

likely to succeed on the merits and may instead benefit from a lower, “relaxed standard for 

evaluating likelihood of success on the merits.” Pl. PI Memo. 12.  On the contrary, Plaintiffs 

actually must meet a higher threshold for two reasons.  

First, Plaintiffs are seeking a preliminary injunction against government action—namely 

enforcement of a law enacted by the State of Kansas and a regulation formally promulgated by 

the Kansas Secretary of State.  “[W]here . . . a preliminary injunction seeks to stay governmental 
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action taken in the public interest pursuant to a statutory or regulatory scheme, the less rigorous 

fair-ground-for-litigation standard should not be applied.”  Heideman, 348 F.3d at 1189 

(citations and internal quotation marks omitted); see also Nova Health Systems v. Edmondson, 

460 F.3d 1295, n.6 (10th Cir. 2006) (construing Statharos v. New York City Taxi and Limousine 

Comm’n, 198 F.3d 317, 321-22 (2d Cir. 1999) as “refusing to apply ‘fair ground for litigation’ 

standard to request to enjoin city agency from enforcing regulation . . .”).  For this reason alone, 

Plaintiffs do not benefit from the more “liberal definition” for preliminary injunctions and must 

demonstrate a substantial likelihood of success on the merits.7 

Second, Plaintiffs are seeking a preliminary injunction in a “disfavored” category, 

requiring application of an “elevated” standard, not the more liberal standard.  Marie v. Moser, 

65 F. Supp. 3d 1175, 1201 (D. Kan. 2014) (citing Flood v. ClearOne Commc’ns, Inc., 618 F.3d 

1110, 1117 n.1 (10th Cir. 2010)).  Generally, there are three disfavored categories of preliminary 

injunctions that require an elevated showing by the movant: “those altering the status quo, 

‘mandatory’ preliminary injunctions, and those granting the moving party all the relief it could 

achieve at trial.”  Marie, 65 F. Supp. 3d at 1201 (quoting Flood, 618 F.3d at 1117 n.1.  Those 

types of preliminary injunction requests “must be more closely scrutinized to assure that the 

exigencies of the case support the granting of a remedy that is extraordinary even in the normal 

course.”  O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975 (10th 

Cir. 2004) (en banc per curiam); Attorney General of Oklahoma v. Tyson Foods, Inc., 565 F.3d 

769, 788-789 (10th Cir. 2009) (“[O]n its own, [a preliminary injunction is] a rigorous test, and 

[even] more rigorous when . . . the plaintiff seeks an injunction that has been ‘historically 

                                                 
7 If Plaintiffs were seeking a preliminary injunction as to K.S.A. § 25-2309, Heideman would also apply to that 

request. 
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disfavored.’”) (citation omitted).  Plaintiffs’ request to preliminarily enjoin K.A.R. § 7-23-15 

falls in the third historically disfavored category. 

Finally, it should be noted that even if Plaintiffs’ request could be construed as not 

needing to demonstrate the higher preliminary injunction standard, the more relaxed standard 

only applies “[w]here the movant prevails on the other factors” for a preliminary injunction.  

Korepel v. Heckler, 797 F.2d 858, 866 (10th Cir. 1986).  As shown below, Plaintiffs cannot 

succeed on the remaining preliminary injunction factors, in particular the irreparable harm 

factor—making the more liberal definition offered by Plaintiffs inapplicable, and making a 

preliminary injunction inappropriate. 

For the above-stated reasons, Plaintiffs are not entitled to the more “relaxed standard” of 

probability of success for the purposes of a preliminary injunction.  Instead, this Court must 

“more closely scrutinize[]” Plaintiffs’ request. 

STANDARD FOR TO DISMISS 

FOR LACK OF SUBJECT MATTER JURISDICTION 

A party challenging standing under Rule 12(b)(1) may bring either a “facial attack” or a 

“factual attack.”  Holt v. U.S., 46 F.3d 1000, 1002 (10th Cir. 1995) (citation omitted).  A factual 

attack “go[es] beyond allegations contained in the complaint and challenge[s] the facts upon 

which subject matter jurisdiction depends.”  Id. at 1003 (citation omitted).  “When reviewing a 

factual attack on subject matter jurisdiction, a district court may not presume the truthfulness of 

the complaint's factual allegations.”  Id.  (citations omitted).  “A court has wide discretion to 

allow affidavits, other documents, and a limited evidentiary hearing to resolve disputed 

jurisdictional facts under Rule 12(b)(1). Id. (citations omitted).  “In such instances, a court's 

reference to evidence outside the pleadings does not convert the motion to a Rule 56 motion.”  

Id. (citation omitted); see also Wheeler v. Hurdman, 825 F.2d 257, 259 n. 5 (10th Cir. 1987) 
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(“Unlike the strict limitations under 12(b)(6) against considering matters outside the complaint, a 

12(b)(1) motion is considered a speaking motion and can include references to evidence 

extraneous to the complaint without converting it to a Rule 56 motion.”) (citations and internal 

quotations omitted).  As explained below, Plaintiffs have not shown that any Plaintiffs can assert 

their “duplicate information” claim.  Accordingly, this Court lacks subject matter jurisdiction to 

adjudicate that claim. 

ARGUMENT 

I. PLAINTIFFS LACK STANDING TO PROCEED WITH THEIR “DUPLICATE 

INFORMATION” CLAIM  

 

In order for any preliminary injunction to issue from this Court, “[e]ach plaintiff must 

have standing to seek each form of relief in each claim.  Bronson v. Swenson, 500 F.3d 1099, 

1106 (10th Cir. 2007) (citations omitted).  A plaintiff bears the burden of demonstrating standing 

and must show (1) an injury in fact that is (a) concrete and particularized, and (b) actual or 

imminent, not conjectural or hypothetical, (2) that the injury is fairly traceable to the challenged 

conduct, and (3) that a favorable decision would redress the injury.  Cache Valley Elec. Co. v. 

State of Utah Dept. of Transp., 149 F.3d 1119, 1122 (10th Cir. 1998) (citations omitted).  A 

plaintiff must establish the “proper jurisdictional [basis] for each and every claim—particularly 

when courts are called upon to review a state or local legislative enactment.” Storino v. Borough 

of Point Pleasant Beach, 322 F.3d 293, 300 (3rd Cir. 2003). 

Under Count I, Plaintiffs’ present three theories as to why K.S.A. § 25-2309(l) is 

preempted by the NVRA.  See Pl. Cmpl. Count 1.  Their second theory is that Defendants cannot 

require “information that duplicates information in a Kansas driver’s license application;” 

specifically they claim that the State cannot require a voter registration applicant to provide proof 

of citizenship to register if the applicant already provided proof of citizenship to the DMV at an 
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earlier point in time.  Id.; see also Pl. PI Memo. 22-25.    

 

 

 

 

 

Additionally, the fact that Hutchinson allegedly provided proof of citizenship to an 

unidentified DMV clerk two years after he applied to register to vote at the DMV does not 

change his lack of standing.  Pl. PI Ex. 14.  The NVRA provision involving a DMV application 

requires the voter registration application to be part of the “driver’s license application” and 

prevents “requir[ing] information that duplicates information required in the driver’s license 

portion of the form.” 52 U.S.C. §§ 20504(a)(1), (b) (emphasis added).  It does not require DMV 

to allow individuals to register to vote apart from the driver’s license form or, in the case of 

Hutchinson, to do so two years after he attempted to register to vote as part of the “driver’s 

license application.”  The same would be true had Hutchinson failed to sign his voter registration 

application or declined to apply to register to vote at the initial transaction.  He would also not be 

registered under 52 U.S.C. § 20504 merely by returning to the DMV the next week and declaring 

he wanted to register to vote.  Thus, all Plaintiffs lack standing to bring their “duplicate 

information” claim; and this claim should accordingly be dismissed. 

II. PLAINTIFFS CANNOT DEMONSTRATE IMMINENT IRREPARABLE HARM 

A. Plaintiffs Have Delayed Four-and-a-Half Years in Bringing this Litigation. 

Plaintiffs maintain that a preliminary injunction is warranted because they seek to vote in 

upcoming federal elections; and those who fail to provide proof of citizenship to complete the 
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registration process will not be able to do so.  But that legal requirement has been in effect for 

more than three years (since January 1, 2013), and the SAFE Act that created the legal 

requirement was enacted nearly five years ago (signed by the Kansas Governor on April 18, 

2011).  Although Plaintiffs also challenge the database management regulation of K.A.R. § 7-23-

15, which took effect on October 1, 2015, that regulation does not in any way create or alter the 

proof-of-citizenship requirement.  Plaintiffs’ claims are derived more fundamentally from the 

SAFE Act.  Stated differently, a temporary restraining order enjoining the enforcement of K.A.R. 

§ 7-23-15 will not permit Plaintiffs to vote in any election as long as they still have not complied 

with the proof of citizenship requirement in K.S.A. § 25-2309. 

If Plaintiffs believed that Kansas’s proof of citizenship requirement would cause them 

irreparable harm, they could have brought their suit 90 days after the SAFE Act was signed by the 

Governor, or on July 17, 2011.8  In so doing, they would have had more than enough time to 

obtain injunctive relief long before the effective date of January 1, 2013.  Not only have plaintiffs 

delayed four-and-a-half years, they have also allowed two federal elections to occur under the 

proof-of-citizenship requirement—the August 2014 primary election and the November 2014 

general election—without bringing any legal action.  The supposed “injuries” that Plaintiffs allege 

occurred in the 2014 elections, just as they might theoretically occur in the 2016 elections.  

Plaintiffs cannot now feign a fear of imminent harm and demand that this Court take the 

extraordinary step of issuing a preliminary injunction four-and-a-half years after the fact. 

A party’s delay in bringing an action weighs heavily against any finding of irreparable 

harm.  RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1211 (10th Cir. 2009); GTE Corp. v. 

Williams, 731 F.2d 676, 679 (10th Cir. 1984) (preliminary injunction not justified when plaintiffs 

                                                 
8 The 90 day requirement stems from the NVRA provision requiring a would-be plaintiff to first contact the chief 

election official of the State to notify him or her of the alleged violation of the NVRA, and to give the official 90 

days to correct any alleged violation.  52 U.S.C. § 20510(b)(1)-(2). 
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delayed three years before filing suit).  Plaintiffs “delay in filing … vitiates much of the force of 

their allegations of irreparable harm.”  Beame v. Friends of Earth, 434 U.S. 1310, 1313 (1977).  

Plaintiffs’ delay of multiple years is far beyond what Article III courts have permitted when 

issuing preliminary injunctive relief.  This Court has held that a mere seven-month delay 

weighed against a preliminary injunction.  Primedia Intertec Corp. v. Technology Marketing 

Corp., 35 F. Supp. 2d 809, 823 (D. Kan. 1998) (seven months was “sufficient delay for the Court 

to question the necessity of preliminary injunctive relief”).  See Weight Watchers Int’l v. 

Luigino’s 423 F.3d 137, 144 (2d Cir. 2005) (“We have found delays of as little as ten weeks 

sufficient to defeat the presumption of irreparable harm that is essential to the issuance of a 

preliminary injunction.”) (citation omitted). In this case, Plaintiffs have delayed for 55 months.   

A party’s delay is not preclusive when the delay is “attributable to a plaintiff’s attempts 

to negotiate and the need for further documentation of the harm.”  RoDa Drilling, 552 F.3d at 

1211 (internal citations omitted).  However, when a party’s delay does not “ar[i]se from its 

attempts to resolve the dispute, but rather [from] a decision merely to ‘sit on its rights[,]’” such 

delay undercuts any claim of irreparable harm.  RoDa Drilling, 552 F.3d at 1212; Nilson v. 

JPMorgan Chase Bank, 690 F. Supp. 2d 1231, 1261-1262 (D. Utah 2009) (“Delay is not 

unreasonable and does not undercut a showing of irreparable harm when a party is attempting to 

settle or resolve the dispute prior to seeking injunctive relief”) (citation omitted). 

In the instant case, the individual Plaintiffs have been sitting on their rights for years. The 

enactment of the SAFE Act occurred nearly five years ago.  This was well publicized throughout 

the State.   In addition, all Plaintiffs claim to have attempted to register to vote at least two years 

ago.  See supra.  Within a few days thereafter, each Plaintiff,  was 

sent a notification regarding his or her incomplete voter registration application and informing 
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him or her of the proof-of-citizenship requirement.  Id.   

  Plaintiffs’ multiple years’ delay weighs heavily 

against any finding of irreparable harm in this case. 

B. Plaintiffs Cannot Demonstrate Imminent, “Certain” Harm. 

Plaintiffs’ four-and-a-half-year delay is sufficient reason to deny their motion for 

preliminary injunction.  However, even absent such extreme delay, Plaintiffs may not be granted 

a preliminary injunction because they cannot show “irreparable harm” from either Kansas’s 

proof of citizenship law or K.A.R. § 7-23-15.  “[A] showing of probable irreparable harm is the 

single most important prerequisite for the issuance of a preliminary injunction, [so] the moving 

party must first demonstrate that such injury is likely before the other requirements for the 

issuance of an injunction will be considered.”  Dominion Video Satelite v. Echostar Satellite 

Corp., 356 F.3d 1256, 1260-61 (10th Cir. 2004) (citations and quotations omitted).  Proving 

irreparable harm is not “an easy burden to fulfill.”  Id. at 1262 (citations and quotations omitted). 

“To constitute irreparable harm, an injury must be certain, great, actual ‘and not 

theoretical.’”  Heideman, 348 F.3d at 1189 (quoting Wisconsin Gas Co. v. FERC, 758 F.2d 69, 

674 (D.C. Cir. 1985)).  “The party seeking injunctive relief must show that the injury complained 

of is of such imminence that there is a clear and present need for equitable relief to prevent 

irreparable harm.”  Heideman, 348 F.3d at 1189 (quoting Prairie Band, 253 F.3d at 1250) 

(quotations and brackets omitted).  Additionally, a “possibility” of irreparable harm is 

insufficient; Plaintiffs must “demonstrate that irreparable injury is likely in the absence of an 

injunction.”  Winter, 555 U.S. at 22 (citations omitted).  “Irreparable harm, as the name suggests, 

is harm that cannot be undone[.]”  Salt Lake Tribune Pub. Co., LLC v. AT&T Corp., 320 F.3d 

1081, 1105 (10th Cir. 2003).  Plaintiffs cannot meet this high standard. 
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Plaintiffs assert that “being prevented from voting” is their irreparable harm.  Pl. PI 

Memo 37.  However, this claimed injury does not constitute irreparable harm for three reasons.   

First, Plaintiffs allegation of harm is based on allegations of past injuries.  Plaintiffs 

cannot prove “irreparable harm” based on alleged past injuries.  “The purpose of a preliminary 

injunction is not to remedy past harm but to protect plaintiffs from irreparable injury that will 

surely result without their issuance.”  Schrier v. University of Co., 425 F.3d 1253, 1267 (10th 

Cir. 2005).  Thus, it is insufficient for purposes of “irreparable harm” for Plaintiffs to base such 

claims on allegations that “several named Plaintiffs have already been deterred or prevented 

from voting” two years ago in the primary and general elections of 2014.  Indeed, their allegation 

underscores the fact that they have sat on their rights for four-and-a-half years and cannot now 

claim imminent harm justifying the extraordinary issuance of a preliminary injunction. 

Second, as to arguments that a preliminary injunction enjoining enforcement of Kansas’s 

proof of citizenship law is necessary to avoid future harm, Plaintiffs have not met their burden 

because they have not shown such harm is imminent.  “The party seeking injunctive relief must 

show that the injury complained of is of such imminence that there is a clear and present need for 

equitable relief.”  Heideman v. South Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003) 

(citations omitted).  Plaintiffs only asserted injury is that they “want to vote in upcoming 

elections.”  Pl. PI Memo. 36.  However, the next election for which they could be registered to 

vote is August 2, 2016.  Ex. A, Caskey Decl. ¶ 4.  Although a voter must submit his registration 

application 21 days before an election, a voter need only provide his proof of citizenship the day 

prior to the election.  K.S.A. § 7-23-14.  So the relevant date is August 1, 2016, for the primary 

election of 2016 and November 7, 2016, for the general election of 2016.  There is no 

imminence, sufficient to meet the standard for issuance of a preliminary injunction. 
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Third, Plaintiffs alleged “injury” is self-inflicted.  At its core, Plaintiffs’ claimed 

irreparable injury is that Defendants are “blocking them from exercising their right to vote” 

because Kansas law requires voter registration applicants to provide proof of citizenship before 

their registration can be completed.  Pl. PI Memo. 36.  But none of Plaintiffs are unable to prove 

their United States citizenship.  In reality, all that is preventing Plaintiffs from being registered to 

vote is their unwillingness to comply with any method of completing their registrations under 

K.S.A. § 25-2309(l) or (m), not an inability to comply with the law.  For example, Plaintiffs 

Ortiz, Boynton, Stricker and Hutchinson either state they possess the relevant documents or do 

not indicate that they do not.  Pl. Exs. 3, 5, 6, 7.  As they do possess documents compliant with 

K.S.A. § 25-2309(l), they can become registered to vote almost immediately by mailing, faxing, 

emailing, or texting an image of their relevant proof of citizenship document to the appropriate 

county election office.  Only Fish and Bucci state that they currently lack relevant documents; 

but they do not allege that they are incapable of obtaining replacement documents.  Moreover, 

even if they could not obtain replacement documents, either could become registered under 

K.S.A. 25-2309(m) by contacting the Secretary of State’s Office.  He or she would then simply 

submit whatever information (such as childhood records or affidavits from relatives) he or she 

possesses to demonstrate citizenship.  These hearings typically take place by phone and allow the 

state elections board to ensure that the individual attempting to register is truly a citizen. 

Using either of these methods, it is likely that no Plaintiff would even have to leave his or 

her home to complete the registration process prior to the date of the August primary.  If 

Plaintiffs took either of these avenues, their entire claimed injury would be resolved.  Thus, 

Plaintiffs’ claim that the proof of citizenship law is “blocking” their right to vote is theoretical, 

and not sufficient to constitute irreparable harm.  Because Plaintiffs can immediately complete 
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their own voter registrations, the extraordinary intervention of this Court is not needed to enable 

them to vote in the next election.  Accordingly, Plaintiffs have failed to show “that there is a 

clear and present need for equitable relief to prevent irreparable harm.”  Heideman, 348 F.3d at 

1189.  It not the proof of citizenship requirement at the DMV that is “blocking” them from 

voting, but instead it is Plaintiffs’ refusal to undergo the inconvenience of complying with 

Kansas law.  Such inconvenience is not irreparable harm.  See Sampson v. Murray, 94 S. Ct. 937, 

953 (1974) (“The key word in this consideration is irreparable.  Mere injuries, however 

substantial, in terms of money, time and energy necessarily expended in the absence of a stay, 

are not enough.”) (citation omitted).  Indeed, the process for registering to vote in Kansas is far 

less burdensome than the allegedly burdensome process of obtaining a photo ID from a State – a 

process approved in the Supreme Court opinion of Crawford v. Marion County Election Bd., 553 

U.S. 181, 198-99 (2008) (“For most voters who need them, the inconvenience of making a trip to 

the BMV, gathering the required documents, and posing for a photograph surely does not qualify 

as a substantial burden on the right to vote, or even represent a significant increase over the usual 

burdens of voting.”).  Plaintiffs have failed to show that their asserted injury is irreparable 

without the Court taking the drastic measure of enjoining the current Kansas voter registration 

process.9  They can repair their alleged harms within hours if they so choose. 

Finally, in support of their irreparable harm allegations, Plaintiffs rely on several voting-

related cases.  See Pl. PI Memo 35-36.  However, their cited cases do not support their position.  

Obama for Am. v. Husted involved an Equal Protection argument in the voting context regarding 

whether non-military voters could be precluded from the same in-person early voting enjoyed by 

                                                 
9 Plaintiffs argue that “Courts have traditionally looked at two factors in determining whether a movant will suffer 

irreparable harm. (1) whether the injury is ‘certain [and] great,’ . . . or (2) whether the harm cannot be adequately 

compensated with an effective monetary remedy following a trial[.]”  Pl. PI Memo 35.  However, Plaintiffs appear 

to invent this standard. 
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military voters.  Husted, 697 F.3d 423, 427 (6th Cir. 2012).  Absent an injunction, the non-

military plaintiffs would have lost three days on which they could vote in the election while the 

military voters would enjoy the extra time.  Additionally, the case itself was filed a mere three 

months before the election itself.  Here, at the time of filing, Plaintiffs had nearly six months 

until the election; and, as noted above, Plaintiffs can entirely avoid the “irreparable harm” that 

they claim exists.  In Williams v. Salerno, the defendant simply conceded irreparable harm “if 

[the plaintiffs] right to vote were infringed upon.”  792 F.2d 323, 326 (2d Cir. 1986).  More 

importantly, Williams addressed a situation where an interpretation of a state law precluded 

students entirely from registering to vote based on an interpretation of state residency.  Id. at 

327-329.  Here, Plaintiffs are not alleging a violation of their right to vote (even though that is 

their asserted “irreparable” injury) or that they are precluded entirely from registering to vote; 

instead, it is Plaintiffs themselves, not Kansas law, precluding them from becoming registered to 

vote.  Charles H. Wesley Educ. Found., Inc. v. Cox involved whether the State improperly 

rejected mail voter registration applications that, although timely and properly postmarked, were 

simply bundled incorrectly or were collected by a different person than identified under state 

law.  324 F. Supp.2d 1358, 1368 (N.D. Ga. 2004).  Absent an injunction, plaintiff could not have 

been registered to vote in time for the election and the organizational plaintiff’s submitted 

application similarly would have been otherwise improperly rejected, precluding registration for 

that election or for future registration drives.  Id. at 134, 1368. No similar scenario exists for the 

Plaintiffs in this case under the Kansas proof-of-citizenship requirement. 

In summary, Plaintiffs have waited four-and-a-half years to argue that Kansas’s law 

purportedly violates the NVRA, waited for the 2014 elections to pass, and now in a Presidential 

election year, feign urgency seeking a preliminary injunction.  The more appropriate response 
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would be for the Court to simply ask Plaintiffs whether anything precludes them from 

completing their registration to vote using any of the procedures described above—which would 

entirely remove their purported “irreparable harm” and permit the Court to review this case on an 

appropriate time-line, free of the expedited requirements being pushed by Plaintiffs.  

C. In Kansas, One is Not Qualified to Vote Until One is Registered 

Alternatively, Plaintiffs may argue that their asserted harms stem from their belief that 

they should not have to comply with the proof-of-citizenship registration requirement because 

they believe they are already qualified electors simply because they are United States citizens.10  

However, under Kansas law, a person is not a qualified elector simply because one has the 

personal attributes of a qualified elector (i.e., requisite age, United States citizenship, residency 

in the State, lack of disqualification through felony conviction).  A person must also complete the 

registration process before one is considered a qualified elector under Kansas law. 

 “It is well settled in this state that the legislature may require registration as a prerequisite 

to the right to vote.”  Dunn v. Board of Com’rs of Morton County, 165 Kan. 314, 327-28 (1948) 

(citing State v. Butts, 31 Kan. 537 (1884)).  Qualified electors means “persons who have the 

constitutional (Const., art. 5, §§ 1, 4) qualifications of an elector and who are duly and properly 

registered.”  Id. at 328 (emphasis added).  One is not entitled to vote under Kansas law until one 

is a qualified elector; and becoming a qualified elector entails finishing the registration process. 

 If any of the Plaintiffs were making the argument that they were incapable of meeting the 

proof-of-citizenship registration requirement of K.S.A. § 25-2309, then they would have a 

different (and stronger) claim.  But they do not.  They are simply arguing that they choose not to 

                                                 
10 There is an important but subtle distinction here.  The Plaintiffs’ personal alleged harm that they suffer is not the 

asserted violation of the NVRA.  Their harm is that they are not permitted to vote in spite of the fact that they are 

qualified electors, in their own estimation.  The problem is that they are not qualified electors under Kansas law until 

the State’s requirements for registration are met. 
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comply with this registration requirement because they do not wish to do so.  By choosing not to 

comply with a registration requirement, they have chosen not to become a qualified elector.  And 

because they are not yet qualified electors, they are not entitled to vote in Kansas.  And because 

they are not yet entitled to vote, they suffer no injury from the fact that they cannot yet vote. 

D. Plaintiffs’ Putative “Harms” are Reparable. 

With respect to any injuries allegedly stemming from the 90-day rule under K.A.R. § 7-

23-15, Plaintiffs completely misunderstand how the rule operates.  Plaintiffs claim that under the 

rule “registration applicants are purged from the State voting list entirely if they do not produce 

documentary proof of citizenship within 90 days….”  Pl. PI Memo. 1.  Nothing could be further 

from the truth.  The rule is simply a database maintenance procedure, whereby the incomplete 

registration record is moved from the “suspense” category to the “canceled” category.  No record 

is “purged” or deleted from the database.  And in the event that Plaintiffs were to prevail in this 

litigation, those records could be returned to “suspense” status.  See Ex. A, Caskey Decl. ¶ 12.  

Thus, any injury stemming from the 90-day rule can be easily repaired at a future date.   

Furthermore, even if a record were canceled after 90 days, and the State did not change 

the record back to “incomplete,” that individual still would not suffer any irreparable harm.  All 

that the individual would need to do in order to become registered to vote is complete a new state 

voter registration form.  Doing so would place the individual’s record back into the “incomplete” 

status and would give him or her another 90 days to complete the process.  The voter registration 

form is four lines long and is available at the secretary of state’s website.11  Filling out the form 

takes only minutes.  Plaintiffs accordingly fail to meet the “irreparable” requirement 

 

 

                                                 
11 See https://www.kssos.org/forms/elections/voterregistration.pdf.   
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IV. PLAINTIFFS HAVE NO LIKELIHOOD OF SUCCESS ON THE MERITS  

Plaintiffs’ claims are based on a novel and unsustainable reading of the NVRA that is at 

odds with the plain meaning of the NVRA’s text.  Not surprisingly, Plaintiffs’ theory has never 

been adopted by any Court and has never been followed by any State.  Plaintiffs’ theory also 

places the NVRA in direct conflict with Article I, Section 2, and Seventeenth Amendment of 

the United States Constitution.  If this Court were to adopt Plaintiffs’ theory, it would cause a 

virtual earthquake in election law and disrupt the administration of elections for years to come. 

A. Plaintiffs Ignore the Wording of the NVRA Concerning Registration 

Applications at Departments of Motor Vehicles 

 

The NVRA provides that States must allow applicants to initiate the registration process 

in three ways:  “simultaneously with a driver’s license application, in person, or by mail.”  ITCA, 

133 S. Ct. at 2251.  The NVRA makes clear that the State can use either its own State Form, 

which in Kansas is used more than 99 % of the time, Ex. A, Caskey Decl. ¶ 5, or the Federal 

Form, which is developed by the Election Assistance Commission (EAC), in consultation with 

the states.  Id. at 2255.  However, it is with respect to the registration process at the Division of 

Motor Vehicles that Plaintiffs grossly distort the wording of the NVRA.  Contrary to Plaintiffs 

unsupported assertion, the text of the NVRA’s DMV provisions only require the State to provide 

(i) a registration application, (ii) that is designed by the State, (iii) to accomplish the purposes of 

the State.  The wording of the NVRA says nothing about additional documentation that the State 

may require applicants to provide, in addition to the information written on the form. 

1. The DMV Form is Only an “Application” 

Plaintiffs set forth a reading of the NVRA that is flawed from the outset.  First they labor 

under the misimpression that the NVRA requires voter “registration” to be completed at the 

DMV.  In Plaintiffs’ words, the NVRA requires States “to provide simultaneous driver’s license 
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applications and voter registration at DMVs.”  Pl. PI Memo. 16.  That is not what the NVRA 

says, and that is not what happens at DMVs across the country. 

The NVRA only requires a State to allow an individual to begin the process of registering 

at the DMV by filling out an “application form.”  The relevant subsection uses the term 

“application” repeatedly.  See 52 U.S.C. § 20504.  The phrasing makes clear that the application 

form filled out at the DMV only begins the process; it does not complete the process:  “Each 

State shall include a voter registration application form for elections for Federal office as part of 

an application for a State motor vehicle driver’s license.”  52 U.S.C. § 20504(c)(1).  Indeed, the 

NVRA recognizes that the next step is transmittal of the application form to a state election 

official.  The application form “shall be transmitted to the appropriate state election official not 

later than 10 days after the date of acceptance.”  52 U.S.C. § 20504(e)(1). 

But that is only the start of the process.  At that point, the county election officer then 

reviews the application and determines whether the applicant has met the requirements for 

registration.  In Kansas, the officer may notify the applicant that he has 90 days to complete the 

registration process, such as by providing proof of citizenship.  Importantly, nothing in the 

NVRA states or even suggests that the information contained on the application form provided at 

the DMV must be treated by the State as sufficient to register the voter.  See 52 U.S.C. § 20504. 

Indeed, the Supreme Court has held that a State may thereafter “request” from the applicant 

“other information” not included on the DMV application form.  Young, 520 U.S. at 286. 

2. The DMV Application Form is Designed by the State, to Accomplish 

the Purposes of the State. 

 

Plaintiffs seem to be laboring under the misimpression that the DMV section of the 

NVRA created a sort of quasi-federal form, whereby States would have no authority to 

determine the requirements for voter registration applications submitted at the DMV, but instead 
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would be limited to only what is described in 52 U.S.C. § 20504. Pl. PI Memo. 4-5, 18.  The text 

of the NVRA is crystal clear on this point; Plaintiffs are incorrect. 

The DMV section of the NVRA plainly relies on the States to design their own DMV 

voter registration forms:  “Each State shall include a voter registration application form for 

elections for Federal office as part of an application for a State motor vehicle driver’s license.”  

52 U.S.C. § 20504(c)(1).  Accordingly, the States treat the DMV application forms as “State 

Form” rather than DMV versions of the Federal Form.  See Ex. A, Caskey Decl. ¶ 6.  No 

approval by the EAC is necessary before changes are made to the State DMV Form.  See 52 

U.S.C. § 20504. 

Importantly, the NVRA expressly contemplates that the States would design their DMV 

Forms to accomplish the purposes of state voter registration laws.  The States are expected to 

require the minimum information necessary to “enable State election officials to assess the 

eligibility of the applicant and to administer voter registration and other parts of the election 

process.”  52 U.S.C. § 20504(c)(2)(B)(ii) (emphasis added).  Tellingly, the Plaintiffs 

purposefully and misleadingly omit the words “State election officials” when they quote this 

portion of the NVRA.12  These words are important because what is “necessary” is defined by 

the State and is identified in State law.  It is a State “voter registration … process” that is 

“administer[ed]” by “State election officials.”  52 U.S.C. § 20504(c)(2)(B)(ii).  The voter 

registration process is defined by State law.  If State law requires an applicant to provide 

documentary proof of citizenship, then it is “necessary” for the State to obtain that 

                                                 
12 Plaintiffs quote the NVRA section this way:  “As pertinent here, a State ‘may require only the minimum amount 

of information necessary to … assess the eligibility of the applicant and to administer voter registration and other 

parts of the election process.’  52 U.S.C. § 20505(c)(2)(B) (emphasis added).”  Pl. PI Memo. 16.  The smoking 

ellipsis tells the story. 
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documentation and to inform DMV applicants that such documentation will be required in 

addition to the information on the form. 

3.   Plaintiffs Take the Word “Information” Out of Context. 

Plaintiffs insist repeatedly that the NVRA’s prohibition against a voter registration form 

that “duplicates information” on the driver’s license application form somehow refers to 

documentary proof of citizenship.  They claim that an individual who is a first time applicant for 

a driver’s license and presents proof of citizenship at that time (but does not apply to register to 

vote), and who years later renews his driver’s license and applies to register to vote, should not 

have to produce his proof of citizenship a second time.  Pl. PI Memo. 23.  They base this claim 

on the provision of the NVRA that states:  “The voter registration application portion of an 

application for a State motor vehicle driver’s license … may not require any information that 

duplicates information required in the driver’s license portion of the form.”  52 U.S.C. § 

20504(c)(2)(A).  There are three reasons why Plaintiffs cannot prevail on this argument. 

First and foremost, as discussed supra, there is no Plaintiff who has standing to raise this 

“duplicate information” claim; and the Court need not even address it.   

Second, it is the policy of the State of Kansas to prevent such an occurrence from 

happening in the first place.  The Secretary of State’s Office and the Division of Motor Vehicles 

have established an interagency practice whereby the DMV sends verification of any 

documentary proof of citizenship that it possesses to the relevant county election official.  In the 

rare instances where the DMV clerk fails to forward such information to the county election 

official, upon learning of the error, the Secretary of State’s Office obtains the relevant 

documentation from the DMV and instructs the county election officer to complete the 

registration of the individual.  Ex. A, Caskey Decl. ¶ 24.  Thus, even if the Plaintiff group 
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included any individual who possessed standing to raise this “duplicate information” claim, his 

or her situation would have been a product of human error, not State policy. 

Third, even if Plaintiffs could overcome these problems with their claim, the plain 

meaning of the NVRA would not support it.  Plaintiffs do not read the relevant sentence 

carefully.  What cannot be required twice is “information” that is “in the driver’s license portion 

of the form….”  52 U.S.C. § 20504(c)(2)(A) (emphasis added).  It is clear from the context of the 

sentence that the intent of the NVRA in this subsection was to avoid compelling the applicant to 

write his information down on the same form twice.  It has nothing to do with documentary proof 

of citizenship required of registrants outside of the form.   

Further underscoring this point is the parenthetical at the end of the same sentence:  

“(other than a second signature or other information necessary under subparagraph (C))”  Id.  A 

signature is provided “in” the form. The other information described in subparagraph (C) is 

information “in” the form, specifically a statement of eligibility requirements and an attestation 

(with signature) that the applicant meets those requirements.  See 52 U.S.C. § 20504(c)(2)(C).  

One cannot place one’s birth certificate “in” the form.  One cannot place one’s passport “in” the 

form.  The NVRA was intended to make it possible to fill out a driver’s license application form 

while simultaneously filling out a voter registration application form.   See 52 U.S.C. § 20504(c). 

If an applicant still had to fill out two forms, the NVRA would have been less effective in 

encouraging people to register to vote at the DMV.  But the NVRA does not speak to the 

question of providing a document that is entirely outside of the information written in the spaces 

on the form.13  The plain meaning of the text cannot support Plaintiffs’ theory. 

                                                 
13 It must be remembered that the NVRA was enacted in 1993 – before the internet, before signature pads, and 

before self-populating name and address fields in digital documents. 
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Even the solitary case that Plaintiffs cite on this point makes clear that Plaintiffs are 

wrong.  Plaintiffs attempt to draw support from Young v. Fordice, 520 U.S. 273 (1997).  But the 

Supreme Court in Young also interpreted this sentence in the NVRA as referring to information 

submitted by the applicant on the face of the form.  “The NVRA says, for example, that the state 

driver’s license applications must also serve as voter registration applications and that a decision 

not to register will remain confidential. 42 U.S.C. §§ 1973gg-3(a)(1), (c)(2)(D)(ii).  It says that 

States cannot force drivers’ license applications to submit the same information twice (on license 

applications and again on registration forms). § 1973-3(c)(2)(A).”  Young, 520 U.S. at 286 

(emphasis added).  The point was to make it convenient so that the information written on the 

driver’s license application form did not have to be written again on the voter registration 

application form. 

Notably the Plaintiffs omit the sentences that immediately follow this quotation in 

Young—sentences that completely undermine their case.  The Young Court pointed out that 

States are perfectly free to require applicants to provide documentation in addition to the 

information written on the form:  “The NVRA still leaves room for policy choice. The NVRA 

does not list, for example, all the other information the State may--or may not--provide or 

request.”  Id.  Young makes quite clear that the information “in” the form described in 52 U.S.C. 

§ 20504(c)(2)(C) is not the same thing as the “other information the State may … request” from 

an applicant.  Therefore, the “duplicate” phrasing does not apply to such “other information.”   

B.  The NVRA’s Silence Regarding Proof of Citizenship is Not a Prohibition 

 

 Even more importantly, this holding in Young v. Fordice shatters another fragile 

argument offered by Plaintiffs – their claim that the word “minimum” in the DMV section of the 

NVRA prohibits a State from requesting additional information outside of that information 
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provided by the applicant in the blank spaces on the form.  See Pl. PI Memo. 17-18.  According 

to Plaintiffs, a State “cannot demand that an individual provide more than the sworn attestation 

as a precondition for registering to vote.”   Id. at 18.  However the Supreme Court in Young 

rejected this argument.  Referring to the DMV provisions of the NVRA, the Court held: 

[The NVRA] says that States cannot force drivers' license applications to submit 

the same information twice (on license applications and again on registration 

forms). § 1973-3(c)(2)(A). Nonetheless, implementation of the NVRA is not 

purely ministerial. The NVRA still leaves room for policy choice. The NVRA does 

not list, for example, all the other information the State may--or may not--provide 

or request.  

 

Young, 520 U.S. at 286 (emphasis added).  This holding from Young lays to rest Plaintiffs’ claim 

that the drivers’ license provisions of the NVRA prevent the state from requesting “other 

information” outside of the minimal address and related information on the form.  See id.  

Accordingly, Kansas (and Arizona, Georgia, and Alabama) are permitted to require documentary 

proof of citizenship in addition to the information that the applicant places on the form itself.14 

 Plaintiffs can find no case law supporting their strained reading of the NVRA.  However, 

in a desperate attempt to find some support for their theory, Plaintiffs resort to quoting ITCA out 

of context.  Plaintiffs offer the following sentence in their brief:  “ITCA holds that ‘the NVRA 

forbids States to demand that an applicant submit additional information beyond’ the sworn 

attestation required on the Federal Form itself.  133 S. Ct. at 2257.”  Pl. PI Memo. 18.  That is 

not what the Supreme Court said.  The Plaintiffs cut off the quotation from ITCA in mid-

sentence.  The Supreme Court actually stated:  “…the NVRA forbids States to demand that an 

applicant submit additional information beyond that required by the Federal Form….” 133 S. Ct. 

at 2257.  What is required by the Federal Form varies from State to State, and it is a constantly 

changing set of requirements that is modified by the EAC in accordance with changes in State 

                                                 
14 At the time of filing, there are four states (Kansas, Arizona, Georgia, and Alabama) that require proof of 

citizenship to register to vote. 
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law.  That is why the ITCA Court suggested to Arizona that all it needed to do was make a 

request to the EAC to put its proof-of-citizenship requirement in the Arizona-specific 

instructions of the Federal Form:  “[A] State may request that the EAC alter the Federal Form to 

include information the State deems necessary to determine eligibility…. [W]e are aware of 

nothing that prevents Arizona from renewing its request.”  Id. at 2259-60.  Moreover, as of 

February 1, 2016, the Federal Form was modified by the EAC and now includes Kansas’s proof-

of-citizenship requirement.  See Exs. C, D, E.  So it is now the case that proof of citizenship is 

“additional information . . . required by the Federal Form.  ITCA, 133 S. Ct. at 2257.  

Additionally, it should be pointed out that the section of the NVRA discussed in ITCA concerns 

the Federal Form, which is a form that is used in all fifty States.  For that reason, “[e]ach state-

specific instruction must be approved by the EAC.”  Id. at 2252.  In contrast he DMV section of 

the NVRA allows the States more “room for policy choice” in designing their State DMV Form 

to request “other information” without involving the EAC.  Young, 520 U.S. at 286.   

Finally, Plaintiffs resort to quoting the legislative history of the NVRA, where 

disagreement over whether or not to include proof of citizenship led the bill’s drafters to omit the 

subject from the NVRA.  Plaintiffs make an absurd argument.  Even though the text of the 

NVRA was silent on the subject, Plaintiffs insist that the bill “was understood by members of 

Congress as prohibiting States from imposing a documentary proof-of-citizenship requirement 

on applicants….” Pl. PI Memo. 26 (emphasis in original).  This bald claim finds no support in 

the canons of construction.  It is impermissible to interpret an Act of Congress to find a statutory 

command in congressional silence.  Mineral Resources Int’l. v. United States Dep’t of Health 

and Human Services, 53 F.3d 305, 308 (10th Cir. 1995) (The Tenth Circuit is “reluctant to infer 

new legislative provisions out of Congressional silence.”) (citation, internal quotations, and 
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brackets omitted).  United States v. Wells, 519 U.S. 482, 496 (1997) (“It is at best treacherous to 

find in congressional silence alone the adoption of a controlling rule of law.”) (citation 

omitted).15 Indeed, Plaintiffs themselves quote a case that makes Defendants’ point perfectly:  

“Few principles of statutory construction are more compelling than the proposition that Congress 

does not intend sub silentio to enact statutory language that is has earlier discarded in favor of 

other language.”  Immigration & Naturalization Serv. v. Cardoza-Fonseca, 480 U.S. 421, 442-43 

(1987) (citation omitted), quoted in Pl. PI Memo at 25.  Plaintiffs evidently do not understand 

that they are violating this fundamental canon of construction. 

Even if this canon of construction did not stand in the way of Plaintiffs, the legislative 

history that they seek to rely on actually undercuts their argument.  The NVRA committee report 

makes clear that the States would be permitted to continue verifying citizenship as they saw fit: 

It should be made very clear to any applicant in a driver's license bureau that the 

application for voter registration is an application which must be reviewed by the 

appropriate election officials. Only the election officials designated and 

authorized under State law are charged with the responsibility to enroll eligible 

voters on the list of voters. This bill should not be interpreted in any way to 

supplant that authority. The Committee is particularly interested in ensuring that 

election officials continue to make determinations as to applicant's eligibility, 

such as citizenship, as are made under current law and practice. Applications 

should be sent to the appropriate election official for the applicant’s address in 

accordance with the regulations and laws of each State. 

 

H.R. Rep. No. 103-9, 8-9 (1993) (emphasis added).  Plaintiffs’ attempt to find support in the 

legislative history is unavailing. 

                                                 
15 And, when a statute has multiple purposes as the NVRA does, the Supreme Court has warned to be even more 

hesitant in inferring anything from congressional silence.  Santa Clara Pueblo v. Martinz, 436 U.S. 49, 64 (1978) 

(“Where Congress seeks to promote dual objectives in a single statute, courts must be more than usually hesitant to 

infer from its silence a cause of action that, while serving one legislative purpose, will disserve the other.”); Wheeler 

v. Swimmer, 835 F.2d 259, 262 (10th Cir. 1989). 
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Finally, it must be pointed out that the NVRA does contain an express prohibition 

regarding what is not permitted on the Federal Form.16  This further undermines Plaintiffs’ 

argument.  The fact that Congress expressly excluded a requirement in the NVRA shows that it 

contemplated which requirements to exclude.  Yet Congress intentionally did not exclude proof 

of citizenship requirements.  And Congress only asserted authority to exclude something with 

respect to the Federal Form, not with respect to State Forms.  When Congress specifically 

includes one type of exception, “the proper inference … is that Congress considered the issue of 

exceptions and, in the end, limited the statute to the ones set forth.”  United States v. Johnson, 

529 U.S. 53, 58 (2000).   Moreover, as already noted, the Supreme Court expressly rejected 

Plaintiffs’ argument in Young:  “The NVRA still leaves room for policy choice. The NVRA does 

not list, for example, all the other information the State may--or may not--provide or request.”  

520 U.S. at 286.  For these reasons Plaintiffs cannot succeed in their claim that the silence of the 

NVRA is a prohibition against proof of citizenship.  Their argument is contrary to long-standing 

case law concerning congressional silence, and it has already been rejected by the Young Court. 

C. Plaintiffs’ Novel Theory Cannot be Squared with Arizona v. ITCA 

In ITCA the Supreme Court made it quite clear that a sovereign state may set its own 

qualifications for voting and may enforce those qualifications, without any interference or 

modification by Congress: 

The Elections Clause empowers Congress to regulate how federal elections are 

held, but not who may vote in them. The Constitution prescribes a straightforward 

rule for the composition of the federal electorate. Article I, §2, cl. 1, provides that 

electors in each State for the House of Representatives “shall have the 

Qualifications requisite for Electors of the most numerous Branch of the State 

Legislature,” and the Seventeenth Amendment adopts the same criterion 

for [**255]  senatorial elections. … Prescribing voting qualifications, therefore, 

“forms no part of the power to be conferred upon the national government” by the 

                                                 
16 The NVRA expressly prohibits the inclusion of a “notarization or other formal authentication” requirement on the 

Federal Form.  52 U.S.C. § 20508(b)(3). 
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Elections Clause, which is “expressly restricted to the regulation of the times, the 

places, and the manner of elections.” The Federalist No. 60, at 371 (A. Hamilton). 

 

ITCA, 133 S. Ct. at 2257-58 (internal citations omitted).  ITCA also made clear that not only may 

a State set its qualifications for voting, but also a State may enforce those qualifications as it sees 

fit:  “Since the power to establish voting requirements is of little value without the power to 

enforce those requirements, … it would raise serious constitutional doubts if a federal statute 

precluded a State from obtaining the information necessary to enforce its voter qualifications.”  

Id. at 2258. 

This statement from the Supreme Court would make no sense if the NVRA precluded a 

State from requiring proof of citizenship at the most frequently-used venue for voter registration.  

Fully 44 % of Kansas voters apply at the department of motor vehicles using the electronic 

version of the State Form.  It is the most prevalent means of applying to register.  Ex. A, Caskey 

Decl. ¶ 7.  It would be a truly bizarre reading of ITCA for the Supreme Court to conclude that 

states can exercise their constitutional authority to require proof of citizenship for only 56 % of 

applications, but not with respect to the 44 % of applicants who register at the DMV.  Moreover, 

it would create a huge loophole in the State’s proof of citizenship qualification – one that any 

noncitizen could easily utilize by simply applying to register at the DMV. 

D. Plaintiffs’ Interpretation of the NVRA Would Raise Constitutional Doubts 

It is a basic rule of statutory construction that an Act of Congress must not be construed 

in a manner that raises doubts as to its constitutionality.  Clark v. Martinez, 543 U.S. 381 (2005) 

(The canon of constitutional avoidance “is a tool for choosing between competing plausible 

interpretations of a statutory text, resting on the reasonable presumption that Congress did not 

intend the alternative which raises serious constitutional doubts.”) (citations omitted); F.C.C. v. 

Fox Television Stations, Inc., 556 U.S. 502, 516 (2009) (“[A]mbiguous statutory language [must 
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be] construed to avoid serious constitutional doubts.”) (citation omitted).  Plaintiffs’ construction 

of the NVRA would make the NVRA unconstitutional for not one, but two, reasons. 

 1. The NVRA Would Violate States’ Authority to Enforce Qualifications 

The first reason is that it would read the NVRA as overriding the State’s constitutional 

authority to set the qualifications for electors.  Article I, Section 4, clause 1, of the U.S. 

Constitution, the Elections Clause, gives the States the initial authority to determine the time, 

places and manner of holding federal elections, but gives Congress the power to alter those 

regulations or supplant them altogether.  ITCA, 133 S. Ct. at 2253.  The Supreme Court 

recognized that “[t]he Election Clause’s substantive scope is broad” enough to authorize 

“regulations relating to ‘registration.’”  Id. at 2253 (quoting Smiley v. Holm, 285 U.S. 355, 366 

(1932)).  But Congress’s power under the Elections Clause is limited: “the Elections Clause 

empowers Congress to regulate how federal elections are held, but not who may vote in them.”  

Id. at 2257 (emphasis in original). 

Instead, the Constitution gives the States the exclusive power to determine who may vote 

in federal elections.  Article I, Section 2 (the “Qualifications Clause”) provides that the electors 

in each State of members of the House of Representatives “shall have the Qualifications requisite 

for Electors of the most numerous Branch of the State Legislature.”  Likewise, the Seventeenth 

Amendment provides that the electors in each State for members of the Senate “shall have the 

qualifications requisite for electors of the most numerous branch of the State legislatures.” 

Interpreting these provisions, the ITCA Court concluded, “Surely nothing in these 

provisions lends itself to the view that voting qualifications in federal elections are to be set by 

Congress.”  ITCA, 133 S. Ct. at 2258 (internal quotations omitted).  The Court therefore 

determined that “[p]rescribing voting qualifications ... ‘forms no part of the power to be 
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conferred upon the national government’ by the Elections Clause.”  Id. (quoting The Federalist 

No. 60, at 371 (A. Hamilton)).  Rather, the Court held that these constitutional provisions 

expressly assign the power of establishing voter qualifications to the States.  ITCA, 133 S. Ct. at 

2258–59. 

Importantly, “[s]ince the power to establish voting requirements is of little value without 

the power to enforce those requirements,” the Court held that the States’ exclusive power to 

establish voter qualifications for federal elections includes the exclusive power to enforce those 

voter qualifications.  Id. at 2258–59.  Indeed, all nine justices in ITCA agreed that the States have 

the exclusive power to both establish and enforce voter qualifications for federal elections.  

ITCA, 133 S. Ct. at 2258–59 (majority opinion); id. at 2261 (Kennedy, J., concurring); id. at 

2262-64 (Thomas, J., dissenting); id. at 2270-73 (Alito, J., dissenting). 

  In light of the States’ qualification power, the Supreme Court has elsewhere held, 

“States are thus entitled to adopt generally applicable and evenhanded restrictions that protect the 

integrity and reliability of the electoral process itself.”  U.S. Term Limits, Inc. v. Thornton, 514 

U.S. 779, 834 (1995) (internal quotation omitted).  Similarly, “the Framers of the Constitution 

intended the States to keep for themselves, as provided in the Tenth Amendment, the power to 

regulate elections.”  Shelby County, 133 S. Ct. at 2623 (quotation omitted).  Therefore, the 

“States have broad powers to determine the conditions under which the right of suffrage may be 

exercised.”  Id. (quotation omitted).  “The privilege to vote in a state is within the jurisdiction of 

the state itself, to be exercised as the state may direct, and upon such terms as to it may seem 

proper, provided, of course, no discrimination is made between individuals, in violation of the 

Federal Constitution.”  Carrington v. Rash, 380 U.S. 89, 91 (1965).  Since the States possess the 
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constitutional power to establish and enforce voter qualifications for federal elections, the States’ 

power can be limited only by the Constitution itself.17    

Importantly for the purposes of the instant case, ITCA specifically held that it would raise 

serious constitutional doubts if the EAC were to have the authority to reject Arizona’s request to 

that agency to include Arizona’s proof of citizenship instruction on the state-specific instructions 

the Federal Form: 

[W]e think that—by analogy to the rule of statutory interpretation that avoids 

questionable constitutionality—validly conferred discretionary executive 

authority is properly exercised (as the Government has proposed) to avoid serious 

constitutional doubt. That is to say, it is surely permissible if not requisite for the 

Government to say that necessary information which may be required [by the 

States] will be required [by the EAC]. 

 

ITCA, 133 S. Ct. at 2259.  Even more so, it would raise constitutional doubt if the NVRA by its 

own terms prevented a State from enforcing its proof of citizenship requirement.  Plaintiffs 

completely ignore this central holding of ITCA.  Their novel reading of the NVRA simply 

cannot stand, in light of this holding. 

  2. Separate State and Federal Voter Qualifications Would Exist 

 The second reason that the Plaintiffs’ novel reading of the NVRA would raise 

constitutional doubt is that it would create a situation in which the qualifications for voting in 

federal elections in Kansas differed from the qualifications for voting in State elections.  Article 

I, Section 2, of the United States Constitution clearly prohibits this.  The Constitution is 

“straightforward” regarding the powers reserved to the States and the powers granted to the 

federal government with respect to defining the federal electorate.  ITCA, 133 S. Ct. at 2251.  

The Qualifications Clause is unambiguous:  “the Electors in each State [for congressional 

elections] shall have the Qualifications requisite for Electors of the most numerous Branch of the 

                                                 
17 Notably, the EAC Decision nowhere suggested that Kansas’s or Arizona’s proof-of-citizenship laws are 

unconstitutional; nor has any party made such a claim in this action. 
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State Legislature.” U.S. Const., Article I, § 2, cl. 1. The Legislature of Kansas has exercised its 

sovereign authority to make registration, and documentary proof of citizenship during the 

registration process, qualifications for being an elector in state legislative elections.  K.S.A. 25-

2309; Dunn v. Bd. of Comm’rs of Morton Cnty., 194 P.2d 924, 934 (Kan. 1948).  The standard of 

requiring documentary proof of citizenship is unquestionably a “standard ... which may be 

established … by the State itself.”  Federalist 52. After the State has established its standard, the 

federal government must adopt the identical standard in defining the qualifications of electors for 

congressional elections.  See ITCA, 133 S. Ct. at 2258 (“voting qualifications in federal elections 

are [not] set by Congress”) (citations omitted).  There is no other plausible way to interpret the 

Qualifications Clause. 

However, the injunctive relief requested by Plaintiffs would create a situation that clearly 

violates the Qualifications Clause.  Plaintiffs seek a preliminary injunction ordering that all 

DMV applicants on the “incomplete” list and whose records have been canceled be considered 

fully registered to vote for federal elections.  Such a preliminary injuction would cause the 

creation of two separate lists of qualified voters:  one set that is qualified to vote for the “most 

numerous Branch of a State’s Legislature,” and a second set that is not.  The second set would be 

those voters who registered through the DMV but did not yet provide proof of citizenship; they 

would be qualified to vote in federal elections only.18  That is why it is essential that the NVRA 

be read so that all qualifications for voting be the same, regardless of the location at which the 

person applies to register to vote. The Constitution only permits one set of electors to exist, those 

with “the qualifications requisite for electors of the most numerous branch of the state 

legislature.”  Art. I, § 2, Cl. 1.  The Plaintiffs’ novel reading of the NVRA would create a direct 

                                                 
18 This is because the NVRA only controls registration for “federal elections.” See 52 U.S.C. § 20503.  This Court 

has accordingly held that the NVRA’s reach extends only to federal elections, and a State’s acceptance of the 

Federal Form must be understood as mandatory only for “federal elections.”  ITCA, 133 S. C.t at 2251. 
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conflict with Article I, Section 2, Clause 2 (and with the equivalent provision of the Seventeenth 

Amendment).  It would ignore the Supreme Court’s admonition in ITCA against reading the 

NVRA so as to create serious constitutional doubt. 

 The Plaintiffs’ reliance on Congress’ authority to trump State laws setting the time, place, 

and manner of elections is unavailing.  It is true that Congress has the authority to alter the 

“Times, Places, and Manner” of elections, but only to the extent it does not go beyond that 

authority and alter elector qualifications, which are set solely by the States.  ITCA, 131 S. Ct. at 

2258 (“[N]othing in these provisions lends itself to the view that voting qualifications in federal 

elections are to be set by Congress.”) (citations and quotation marks omitted).  If a State requires 

proof of citizenship prior to registration to be a qualified elector, Article I, § 2, Cl. 1, and the 

Seventeenth Amendment command that the federal government must respect the State’s decision 

and acknowledge that the same qualification applies to federal elections.  Consequently, 

Plaintiffs’ interpretation of the NVRA would place that statute in direct conflict with multiple 

provisions of the Constitution.  Therefore they have no likelihood of success on this claim. 

E. Plaintiffs Cannot Succeed on Their “Purpose of the NVRA” Claim 

Plaintiffs also have not demonstrated a substantial likelihood of success with respect to 

their claim that proof of citizenship is contrary to the purpose of the NVRA.  Plaintiffs 

improperly invite this Court to sit as a legislature and decide which specific policies best serve 

the purposes of the NVRA.  Plaintiffs speculate, through their alleged “experts,” that requiring 

proof of citizenship undermines the purposes of the NVRA.  Pl. PI Memo at 28-33.  Much of 

Plaintiffs’ conjecture is based on a “cost-benefit” analysis regarding why individuals decide not 

to vote.  However, this Court need not speculate what the purposes of Congress are, or even 
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delve into the legislative history about the purposes of the NVRA as Plaintiffs urge, when 

Congress expressly enacted its purposes in statute.  See 52 U.S.C. § 20501(b). 

Plaintiffs’ rely almost exclusively on one purpose of the NVRA—to increase the number 

of individuals on the voter rolls.  Pl. PI Memo. 28.  However, the text of the NVRA enumerates 

four purposes:  (1) increasing the number of eligible citizens who register to vote, (2) enhancing 

the participation rate in federal elections, (3) protecting the electoral integrity, and (4) ensuring 

accurate and current registration rolls.  52 U.S.C. § 20501(b)(1)-(4).  Kansas’s law plainly serves 

the third and fourth purposes, but it is consistent with all of the NVRA’s purposes. 

Under the first two purposes, Congress sought to increase the number of registered voters 

by expanding the opportunities for registration, Democratic Nat. Committee v. Republican Nat. 

Committee, 673 F.3d 192, 209 (3d Cir. 2012), and to increase voter participation.  Kansas 

achieves these purposes by ensuring that individuals have the opportunity to register to vote 

under all methods required by the NVRA, including at the DMV.  Kansas was also one of the 

earliest states to permit voter registration on the internet, something that many States still do not 

allow.  Ex. A, Caskey Decl. ¶ 32.  Kansas has shown that a State can increase the number of 

voters while also ensuring that only citizens are registered.  Indeed in 2014, two years after 

implementing its proof of citizenship requirement, Kansas set an all-time record for the number 

of voters registered in a non-presidential election year.  Id. at ¶ 16.  Plaintiffs completely ignore 

this important fact.  And with respect to voter participation rates, Kansas was one of only 14 

states that increased voter turnout from 2010 to 2014.  Id. at ¶ 33.  In fact, the Supreme Court has 

recognized that efforts to increase the integrity and security of the election process also increase 

participation.  The Court explained that, “public confidence in the integrity of the electoral 
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process . . . encourages citizen participation in the democratic process.”  Crawford, 553 U.S. at 

197. 

And it goes without saying that Kansas’s approach furthers the third and fourth NVRA 

purposes.  See 52 U.S.C. § 20501(b)(3), (4).  Preventing aliens from registering to vote is plainly 

consistent with the NVRA purposes of protecting electoral integrity and ensuring accurate rolls.  

Furthermore, Plaintiffs’ theories simply ignore facts.  While Plaintiffs speculate under a cost-

benefit analysis as to why someone may or may not vote, the fact is that after Kansas’ proof-of-

citizenship law went into effect, a record number of Kansans were registered to vote and cast 

ballots in a non-presidential year.  Ex. A, Caskey Decl. ¶ 16. 

Finally, Plaintiffs’ argument proves too much.  Plaintiffs theorize that the NVRA’s 

purpose was only to increase the number of individuals on the voter rolls without any significant 

effort to ensure that only eligible person registered.  But that is not what 52 U.S.C. § 20501(b)(1) 

states.  Had Congress desired to do whatever is necessary to maximize the number of registered 

voters, it could have required all States to adopt “same day” registration.  See H.R. Rep. 103-9, at 

4.  Instead, the Committee opted to permit individuals an opportunity to register at DMVs which 

would allow “any eligible citizen who wished to register [to] have ready access to an 

application.”  Id. at 5 (emphasis added).  If the NVRA was limited to the single purpose 

Plaintiffs suggest, Congress would have required same day registration or automatic registration.  

Instead Congress enumerated multiple purposes and allowed the States to retain their authority to 

maintain diverse voter registration systems. 

F. Plaintiffs’ Claim Regarding “Alternatives” to Proof of Citizenship is 

Meritless 

 

1. The EAC’s Reasoning Does Not Bind the States Regarding Their Own 

Forms 
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Plaintiffs also claim that because alternatives to Kansas’s proof-of-citizenship 

requirement might exist, the State is barred by phrase “minimum necessary” in the NVRA from 

adopting that requirement in its laws.  Pl. PI Memo 19-20.  Plaintiffs’ novel theory is based on 

the fact that the 2014 Memorandum issued by Acting Executive Director Alice Miller of the 

EAC (regarding Kansas and Arizona’s request for modifications to the Federal Form) identified 

five different alternatives to requiring proof of citizenship.  Id. at 19.  However, that EAC 

Memorandum regarding the Federal Form is irrelevant to this litigation. 

Plaintiffs misunderstand the difference between the NVRA’s Federal Form application 

provisions and the NVRA’s DMV application provisions—namely which entity makes the 

determination of the application’s contents.  For purposes of the Federal Form, the EAC 

determines the contents of the Federal Form application.  52 U.S.C. § 20508(b); ITCA, 133 S. Ct. 

at 2251-52.  While the EAC must develop the Form “in consultation with” the States, it is the 

EAC that ultimately makes the decision.  52 U.S.C. § 20508(a)(2). 

For an application submitted at the DMV, it is the State, not a federal agency, that makes 

the determination of what information is “necessary to … enable State election officials to assess 

the eligibility of the applicant and to administer voter registration and other parts of the election 

process.” 52 U.S.C. § 20504(c)(2)(B)(ii).  Indeed, the ITCA Court expressly acknowledged that, 

apart from the Federal Form, States may create their own registration forms which can be used to 

register voters in both state and federal elections and “may require information the Federal Form 

does not.”  ITCA, 133 S. Ct. at 2255.  This statement from the ITCA Court makes clear that the 

EAC’s opinion regarding what is “necessary” on the Federal Form has no bearing on what a 

State deems necessary on its State Forms (whether at the DMV or for use by mail).   
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Consequently, Plaintiffs’ theory is incorrect; the Tenth Circuit’s decision regarding EAC 

discretion in controlling the contents of the Federal Form does not bar Kansas from including 

proof of citizenship with the DMV State Form.  The Tenth Circuit concluded that it was rational 

for the EAC to look at hypothetical alternatives to proof of citizenship and conclude that it was 

not necessary to include proof of citizenship on state-specific instructions of the Federal Form.  

Kobach, 772 F.3d at 197.  But that does not in any way preclude a State from reviewing those 

“alternatives” and concluding that proof of citizenship is necessary on the State Forms. 

 2. The Alternatives Have Been Tried and Found to be Ineffective 

Even if the Court did accept Plaintiffs’ argument that Kansas must attempt all other 

possible alternatives prior to requiring proof of citizenship, Plaintiffs would still be incorrect.  In 

their brief, Plaintiffs have identified no alternative that would ensure that aliens do not register to 

vote and ultimately vote in Kansas.  Rather Plaintiffs merely cite the EAC’s decisions. Pl. PI 

Memo19.  However, Kansas has investigated or tried each type of suggested alternative and none 

of them are effective. 

First, the State has attempted to rely on the deterrent effect of prosecuting noncitizens 

who register to vote under K.S.A 25-2416.  Indeed, county attorneys in Kansas have had this 

authority for many decades.  In spite of the threat of prosecution, many aliens have registered to 

vote.  The thirty-seven specific cases presented by Kansas and the approximately fifty cases in 

the Seward County incident make clear that the deterrent effect of prosecution is not enough.  

See Ex. A, Caskey Decl. ¶¶ 28, 29. 

Second, Kansas has attempted to check with DMV lists of alien driver’s license holders.  

This was done multiple times before the SAFE Act was enacted.  Id. at ¶ 28.  Although these 

checks have revealed the existence of a limited number of aliens on the voter rolls, this method 
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of identifying aliens on the voter rolls only cover a subset of the alien population residing in 

Kansas—namely lawfully-present aliens who obtained driver’s licenses after 2007.  Individuals 

who renew their driver’s licenses are not required to provide proof of lawful presence. Moreover, 

there are many lawfully-present aliens residing in Kansas who either rely on an international 

driver’s license or do not obtain a Kansas driver’s license for some other reason.  In addition, 

unlawfully present aliens cannot obtain a Kansas driver’s license.  K.S.A. § 8-240.  This method 

is wholly inadequate to identify aliens who register to vote. 

Third, Kansas has contacted the U.S. Department of Homeland Security to inquire about 

using the federal government’s Systematic Alien Verification for Entitlements (“SAVE”) 

database to identify aliens on the voter rolls.  Unfortunately, that database has not been made 

available to the State in a useful way.  The Secretary of State’s Office was informed that it could 

not use the database to verify whether any particular individual was an alien or a citizen unless 

the Office already possess an “A number” assigned by the federal government to that individual.  

However, the State does not collect “A numbers” from voter registration applicants; and it would 

make no sense to do so because only aliens are issued A numbers.  Ex. A, Caskey Decl. ¶ 27. 

Fourth, at the request of the Secretary of State, the Kansas Legislature enacted a bill 

requiring state courts to report to the Secretary the names of those who decline jury duty because 

they are not citizens.  K.S.A. § 43-174.  The problem with this method is, that while it can 

identify aliens when they are called for jury duty and declare that they are not a citizen (after 

previously declaring that they were), it is only effective when an alien has been called for jury 

duty.  It could take years and multiple elections before that happens.  To date, this method has 

been unsuccessful in identifying any aliens on Kansas’s voter rolls.  Ex. A, Caskey Decl. ¶ 30. 
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Fifth, the State has investigated using the Electronic Verification of Vital Events 

(“EVVE”) system.  That system permits verification of whether a person has a birth certificate 

on file in participating states.  However, the system has prohibitive limitations.  First and most 

importantly, it requires much more information regarding a voter than is contained in the State’s 

ELVIS database—namely maiden name, mother’s maiden name, and state of birth. Ex. A, 

Caskey Decl. ¶ 31.  Kansas law would have to be changed to require such information of voter 

registration applicants in the future.19  Second, it does not identify naturalized citizens, who by 

definition were not born in the United States.  Third, even if these barriers did not exist, the cost 

would be prohibitive.  A State must pay for each record found, at the same price that other states 

charge for the document.  Thus, the cost would be from $5 to $30 per record.  Id.  There are 

currently 14,770 individuals who lack proof of citizenship.  Id. at ¶ 15.  To check each individual 

would cost from $73,850 to $443,100.  And this cost would be repeated with every EVVE check. 

In summary, none of the alternatives identified by the EAC in 2014 are effective in 

preventing aliens from registering to vote.  So even if the NVRA required Kansas to demonstrate 

that there are no viable alternatives to its policy, which it does not, Kansas has done so. 

G. Plaintiffs Claim Regarding K.A.R. § 7-23-15 is Baseless 

Plaintiffs also have not demonstrated a “substantial likelihood of success on the merits” 

with respect to their claims that the NVRA preempts K.A.R. § 7-23-15.  See Winter, 555 U.S. at 

20.  Plaintiffs declare, in conclusory fashion, that the cancellation of an unregistered individual’s 

incomplete record after 90 days somehow violates the NVRA.  Pl. PI Memo. 34-35.20   Plaintiffs 

                                                 
19 And according to Plaintiffs’ extraordinarily broad theory of what the NVRA forbids States to require of voter 

registration applicants, this information would also be “unnecessary.” 
20 The Tenth Circuit rejects such a conclusory approach.  Blango v. Thornburgh, 942 F.2d 1487, 1493 (10th Cir. 

1991) (Injunctive relief is properly denied where the “arguments . . . in support of [the] request [are] merely 

conclusory reiterations of the requirements for an injunction couched in the form of declarative statements.”).  

Plaintiffs simply have not provided the basic arguments to show how they are likely to succeed on these claims. 
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state that “Section 8 . . . prevents a State from manipulating the list of registrants and removing 

eligible voters.”  Id. at 34.  Plaintiffs claim that Kansas does this (1) by placing registration 

applicants that have not fulfilled requirements to become a registered voter on a list of 

incomplete registrants and then (2) by cancelling the pending applications of those non-

registered voters after 90 days.  However, neither action violates the NVRA.   

Plaintiffs misunderstand what K.A.R. § 7-23-15 actually does.  The regulation in no way 

affects individuals who are already registered voters on the voter rolls.  It only affects applicants 

who are not yet registered voters.  K.A.R. § 7-23-15 only concerns the registration applications 

of individuals who have not completed their registration after 90 days.  In other words, under the 

express terms of the regulation, it has no effect on individuals who are actually on the official 

voter registration list.  Thus, no registered voter will be subject to cancellation.   

The NVRA only constrains States in “the removal of the name of any person from the 

official list of voters eligible to vote….”  52 U.S.C. § 20507(b)(2) (emphasis added); see also 52 

U.S.C. § 20507(c)(2)(A) (“from the official lists of eligible voters.”).  Applicants affected by 

K.A.R. § 7-23-15 are not yet on the official list of voters.  The NVRA in no way prohibits a State 

from modifying the database record of someone who is not yet a registered voter.  Individuals 

who have not completed their registrations are, by definition, not on the “official registration 

list.”  See K.S.A. § 25-2309(l).  These individuals’ names are not “remove[d] … from the official 

lists of eligible voters” under 52 U.S.C.A. § 20507(c)(2)(A), because they were never on the 

official lists of eligible voters.  One cannot be removed from a list that one is not on. 

It should also be noted that there are numerous reasons entirely apart from a lack of proof 

of citizenship as to why one may have an incomplete application designated as in “suspense” in 

the ELVIS database, including failure to sign the registration application form, the voter being 
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only seventeen years of age, and others.  Ex. A, Caskey Decl. ¶ 13.  Indeed, some records that 

have been changed to “canceled” status pursuant to K.A.R. § 7-23-15 had been incomplete long 

before Kansas’ proof-of-citizenship law ever went into effect. Ex. A, Caskey Decl. ¶ 14.   

Finally, Plaintiffs are also incorrect that anyone is “purge[d] from the State’s voter 

registration system after 90 days.”  Pls. PI. Memo. at 35.  As explained supra, no voter is deleted 

or “purged” from the system.  The records remain in the ELVIS system.  Ex. A, Caskey Decl. ¶ 

11.  Instead, individuals affected by K.A.R. § 7-23-15 simply have their record status changed 

from “incomplete” to “canceled.”  K.A.R. § 7-23-15(c).  Their information is still contained in 

the statewide database, only under a different status.  For this reason, as well as because 

Plaintiffs’ argument misunderstands the effect of K.A.R. § 7-23-15, Plaintiffs have not 

established that they are likely to succeed on the merits.21 

IV. THE WEIGHING OF EQUITIES FAVORS THE DEFENDANTS 

 

Plaintiffs also cannot show that the balance of equities tips in their favor.  Under these 

factors, Plaintiffs must establish that “the threatened injury to the movant outweighs any harm 

the proposed injunction may cause the opposing party.”  Wyandotte Nation v. Sebelius, 443 F.3d 

F.3d 1247, 1255 (10th Cir. 2006) (citation omitted).  “[C]ourts ‘must balance the competing 

claims of injury and must consider the effect on each party of the granting or withholding of the 

requested relief.’”  Winter, 555 U.S. at 24 (quoting Amoco Production Co. v. Village of Gambell, 

AK, 480 U.S. 531, 542 (1987).  Plaintiffs must also establish that a preliminary injunction is in 

the public interest.  Id. at 20.  For the sake of brevity, Plaintiffs merge these two factors herein. 

The only “injury” that Plaintiffs might suffer is a theoretical one.  Specifically, they 

might have to make a choice sometime before August 1, 2016, whether they wish to continue 

                                                 
21 Count 5 appears to simply be a rehash of preemption claims under Counts I and II, couched in a Section 1983 

claim.  And, Count 4, relating to the Secretary of State’s purported “duties” under the NVRA.  
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withholding their proof-of-citizenship from the State in order to express their opposition to 

Kansas law, or whether they wish to comply with K.S.A. § 25-2309 and complete their voter 

registrations.  Importantly, Plaintiffs do not include any individual who is a United States citizen 

but is unable to prove his citizenship under K.S.A. § 25-2309(l) or (m).  Certainly, Plaintiffs can 

do so in plenty of time to vote in the August 2, 2016, election. But Plaintiffs choose not to vote, 

in order to protest Kansas’s duly enacted law. 

In contrast, the Secretary of State, and by extension the State of Kansas, would suffer five 

distinct and significant injuries if Defendants were required to modify Kansas voter registration 

requirements and register for federal elections everyone who applies to register through the 

DMV, regardless of whether they had provided proof of citizenship. 

First, the Secretary of State’s Office and all county election officers would face severe 

and expensive administrative burdens in changing tens of thousands of voter registration records 

to comply with a preliminary injunction.  The proof-of-citizenship process has been in place for 

over three years.  Kansas currently has 5,655 individuals who have registered to vote at a DMV 

office whose records in “suspense” (“incomplete”) status for lack of proof of citizenship.  In 

addition, approximately 7,000 initiated at the DMV are in “canceled” status for lack of proof of 

citizenship.  It is unknown, at this point, how many additional individuals will register under the 

same method this year.  If the preliminary injunction that Plaintiffs seek were issued, it would 

require all 105 county election offices to go through all incomplete and canceled records that 

involved registration at the DMV, determine which ones were incomplete for purposes of lack of 

proof of citizenship, and then manually change each record.  Then each voter would be contacted 

by mail.  Ex. A, Caskey Decl. ¶ 19.  This would entail thousands of hours of work and cost tens 

of thousands of dollars.  Id. 
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Then, if Defendants ultimately prevailed on summary judgment or after trial, it would 

require those same election officers to attempt to undo those changes—and at the same time try 

to figure out if those individuals subsequently provided proof of citizenship, which would mean 

that they would be changed to “active” status as fully registered voters.  Id. at ¶ 21.  Additionally, 

county election officers would have to attempt to determine what individuals registered to vote at 

the DMV after this court’s preliminary injunction and inform them that (even though they were 

initially informed that they were entitled to vote in federal elections without providing proof of 

citizenship) they must provide proof of citizenship to vote in either state or federal elections in 

Kansas.  Yo-yoing back and forth on voter’s statuses is a recipe for mistakes, While Plaintiffs 

claim that “the only harm Defendants would suffer … is the administrative inconvenience of 

halting enforcement” of their law, their assertion is grossly inaccurate.  See Pl. PI Memo. 38. 

Second, a preliminary injunction would compel the State to administer a two-tiered 

election with a massive number of federal-only voters.  This would impose massive 

administrative burdens in a presidential election year.  Kansas law requires that individuals 

provide proof of citizenship to register to vote.  K.S.A. § 25-2309(l).  This law applies to state 

elections independent of the NVRA.  See ITCA, 133 S. Ct. at 2251; Fordice, 520 U.S. at 290 (the 

NVRA does not preclude a State from “maintain[ing] a dual system”).  Plaintiffs ask the Court to 

declare all DMV registrants who have not provided proof of citizenship eligible to vote in 

federal elections but not state elections, which is all that the NVRA can require.  Fordice, 520 

U.S. at 275-76; Broyles v. Texas, 618 F. Supp. 2d 661, 690 (S.D. Tex. March 31, 2009); 

Dobrovolny v. Nebraska, 100 F. Supp. 2d 1012, 1028 (D. Neb. 2000). Plaintiffs effectively ask 

this Court to order Defendants to conduct a two-tier election in which individuals who are 

registered to vote under the DMV process for federal elections cannot also vote in state elections.  
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While that was manageable in 2014 as an interim measure with only 383 Federal Form voters 

(during the temporary period before the EAC changed the Kansas instructions of the Federal 

Form so that it conformed to State law), it would be an extraordinary undertaking in 2016 with 

thousands of DMV federal-only voters.  See Ex. A, Caskey Decl. ¶¶ 23-24.  The State and the 

counties would have to undertake extraordinary efforts to make this two-tiered election work; 

and the risk of administrative mistakes would be great.  See Burson v. Freeman, 504 U.S. 191, 

199 (1992) (States have a “compelling interest in protecting voters from confusion and undue 

influence” and “in preserving the integrity of the election”) (citations and internal quotations 

omitted).  

Third, if K.A.R. § 7-23-15 were enjoined county election officers would again be 

compelled to waste thousands of dollars contacting voters who no longer reside at the address on 

their application form.  Ending this massive waste of money was an impetus in promulgating this 

regulation.  Counties and the county election officers spend significant resources attempting to 

contact individuals whose records are in “incomplete” status.  Ex. B, Lehman Decl. at ¶¶ 6-12.  

Sedgwick County illustrates the problem.  The Sedgwick County election commissioner’s office 

sent a minimum of two notices to everyone who submitted an incomplete application since 

January 1, 2013.  Id. at ¶ 6.  Prior to the 2014 general election, the office sent additional notices 

to approximately 4,500 individuals on the incomplete list, resulting in a cost of $2,600 to the 

county.  Id. at ¶ 7.  Additionally, the County sent notices to 6,986 individuals prior to K.A.R. § 

7-23-15 going into effect, at a cost of $4,052.22  However, many of the individuals on the 

incomplete list were no longer at the same address as the one listed on their application form.  Id. 

at ¶¶ 6-12.  Prior to K.A.R. § 7-23-15 going into effect, the Sedgwick County election office did 

                                                 
22 Stemming from that mailing, the county election office received from the Post Office notices that 1,633 of those 

individuals were no longer at the address listed on their voter registration form.  Ex. B, Lehman Decl. ¶ 11. 
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a study of the oldest 700 incomplete applications and found that over thirty percent had moved 

from the address that they provided on their voter registration form.  Id. at ¶ 12.  Thus, assuming 

that the same percentage applied to other counties, prior to the implementation of K.A.R. § 7-23-

15, Kansas’s county election officers were mailing reminder notices to more than 10,000 

individuals who no longer lived at the relevant address, at a cost of 58 cents per notice.  This 

wasted approximately $6,000 every time reminder notices were sent.  If K.A.R. § 7-23-15 were 

preliminarily enjoined, the counties would be compelled to waste this money again. 

Fourth, Defendants have provided concrete evidence that multiple aliens have registered 

to vote when proof of citizenship has not been required at the DMV and that aliens have voted in 

past elections.  Ex. A, Caskey Decl. ¶¶ 28-29.  The Sedgwick County spreadsheet illustrated 

eighteen instances of alien registration or attempted registration in a single county, sixteen of 

which were discovered in the past two years.  Kansas has an overwhelming interest in ensuring 

the integrity of its electoral processes and deterring and preventing voting fraud – in this case, 

fraud in the form of non-citizens registering and/or voting.  The Supreme Court has repeatedly 

recognized the heavy weight that must be given to this State interest.  “It is clear that 

preservation of the integrity of the electoral process is a legitimate and valid state goal.” Rosario 

v. Rockefeller, 410 U.S. 752, 759 (1973).  See Crawford, 553 U.S. at 195 (“There is no question 

about the legitimacy or importance of the State’s interest in counting only the votes of eligible 

voters.”)  Plaintiffs are now asking Defendants to abandon that interest because of their last-

minute preliminary injunction filing. 

Fifth, as a sovereign State, Kansas has a significant interest in the preservation and 

enforcement of its laws.  Marie v. Moser, 65 F. Supp. 3d 1175, 1205 (D. Kan. Nov. 4, 2014 

(“The public interest values enforcement of democratically enacted laws.”); see also 
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Comprehensive Health of Planned Parenthood of Kansas and Mid-Missouri, Inc. v. Templeton, 

954 F. Supp.2d 1205, 1218 (D. Kan. 2013) (“[T]he State has an interest in the enforcement of 

any statute.”).  Kansas law requires that “an applicant shall not be registered until the applicant 

has provided satisfactory evidence of United States citizenship.”  K.S.A. § 25-2309(l).  If a 

preliminary injunction were to be issued, Kansas law would be defeated by the creation of a 

massive loophole for DMV applicants who would evade the proof-of-citizenship requirement 

with respect to federal elections.  The SAFE Act would not be enforced as intended.   

Sixth and finally, the State has an interest in ensuring that Kansas voters are not 

confused.  It would be extremely confusing to the citizens of Kansas if the Court commanded the 

change in election procedures sought by Plaintiffs.  When a registration applicant is placed in 

“suspense,” the county election office sends the individual a notice, explaining what the 

applicant must do to provide evidence of citizenship and become registered to vote.  Ex.B, 

Lehman Decl. ¶ 4.  Additionally, the county election officer sends a notice regarding the 

cancellation of said applicant’s record if the applicant never completed his or her application.  Id.  

Plaintiffs’ requested preliminary injunction would require county election officers who have 

already sent out notices regarding completing an application (and in many instances notices 

regarding cancellation), to then send a contradictory notice alerting the applicant that they are 

now registered to vote in federal elections only pursuant to this Court’s order.  Then, if Plaintiffs 

were ultimately unsuccessful in obtaining summary judgment or at trial, the county election 

officers would then have to send out notices alerting all such individuals that they are either 

canceled or suspended yet again.  Ex. A, Caskey Decl. ¶ 21.  This would be extraordinarily 

confusing to voters.  A series of notices indicating that their registration status has yo-yoed back 

and forth would leave thousands of voters bewildered.  Id.  The State has a “compelling interest 
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in protecting voters from confusion….” Burson, 504 U.S. at 199.  For all of these reasons, the 

interests of Defendants outweigh any asserted interests by Plaintiffs, and the public interests 

reflected therein weigh against issuance of a preliminary injunction. 

Because all of these interests of the State so heavily outweigh Plaintiffs’ voluntary choice 

not to complete their registrations, it is clear that the public interest favors the Defendants.  The 

public consequences of a preliminary injunction would be widespread voter confusion coupled 

with changes that would complicate the administration of a presidential election.  “In exercising 

their sound discretion, courts of equity should pay particular regard for the public consequences 

in employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 24 (citations 

omitted).   Although Plaintiffs have a private interest in defeating Kansas’s proof of citizenship 

law because they disagree with that law, their private policy preferences do not reflect the laws 

of Kansas.  They cannot use this Court as a veto to defeat a law that they disagree with.  

Moreover, all of Plaintiffs could complete their registrations immediately if they chose to do so.   

CONCLUSION 

For these reasons, and because a preliminary injunction to alter the status quo is strongly 

disfavored, this Court should deny Plaintiffs’ Motion for Preliminary Injunction. 

 Respectfully submitted this 29th day of 

 March, 2016. 

 

 s/ Kris W. Kobach  

 Kris. Kobach, #17280 

 Garrett Roe, #26867 

 OFFICE OF THE SECRETARY OF STATE 

 120 SW 10th Ave, 

 Topeka, KS  66612 

 Tel. (785) 296-4575 

 Fax. (785) 368-8032 

 Email: garrett.roe@sos.ks.gov 

 Email: kris.kobach@sos.ks.gov 

 Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 

I, the undersigned, hereby certify that, on the 21st day of April, 2016, I electronically filed 

the above and foregoing document using the CM/ECF system, which automatically sends notice 

and a copy of the filing to all counsel of record. 

 

 

 s/ GARRETT ROE  

 Garrett Roe, Bar No. 26867 

 Attorney for Defendants 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

STEVEN WAYNE FISH, et al., ) 

  ) 

 Plaintiffs, ) 

  ) 

v.  ) Case No. 16-2105-JAR-JPO 

  ) 

KRIS KOBACH, in his official capacity as ) 

Secretary of State for the State of Kansas, et ) 

al.,  ) 

  ) 

 Defendants. ) 

___________________________________ ) 

  ) 

CODY KEENER, et al., ) 

  ) 

 Plaintiffs, ) 

  ) 

v.  ) Case No. 15-9300-JAR-JPO 

  ) 

KRIS KOBACH, in his official capacity as ) 

Secretary of State for the State of Kansas, et ) CASES CONSOLIDATED FOR 

al.,  )  DISCOVERY 

___________________________________ ) 

 

 
AFFIRMATION OF KRIS KOBACH IN SUPPORT OF DEFENDANT KOBACH’S  

RESPONSE TO PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION 
 

 KRIS KOBACH, an attorney admitted to this Court, affirms the following to be true under the 

penalties of perjury. 

 1. I am the Secretary of State of Kansas and am counsel for Defendant Kansas Secretary of 

State.  I submit this affirmation in support of Defendant’s Response to Plaintiffs’ Motion for a 

Preliminary Injunction in the above captioned matter. 

 2. Annexed hereto as Exhibit A is a true and correct copy of a Declaration of Bryan Caskey, 

Assistant Secretary of State, Elections and Legislative Matters for the State of Kansas. 

 3. Annexed hereto as Exhibit B is a true and correct copy of a Declaration by Tabitha 

Lehman, Election Commissioner for Sedgwick County, Kansas.  Included with Ms. Lehman’s 
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Declaration is a Spreadsheet showing aliens who registered prior to 1/1/2013 or were successfully 

prevented from registering after 1/1/2013 in Sedgwick County, Kansas. 

 4. Annexed hereto as Exhibit C of a is a true and correct copy of correspondence from 

Bryan Caskey to the Election Assistance Commission requesting a modification to the state-specific 

instructions to the National Mail Voter Registration Form.. 

 5. Annexed hereto as Exhibit D is a Reply letter from the Election Assistance Commission 

granting Kansas’s request to modify the state-specific instructions of the National Mail Voter Registration 

Form. 

 6. Annexed hereto as Exhibit E is a true and correct copy of the National Mail Voter 

Registration Form. 

 7. Annexed hereto as Exhibit F, and filed under seal, is a Declaration of Tim Parks, Public 

Service Administrator II with the Kansas Department of Revenue in the Division of Vehicles and 

information related to Plaintiff Thomas Boynton. 

 Respectfully submitted this 29th day of 

 March, 2016. 

 

 s/ Kris W. Kobach  

 Kris. Kobach, #17280 
 OFFICE OF THE SECRETARY OF STATE 

 120 SW 10th Ave, 

 Topeka, KS  66612 

 Tel. (785) 296-4575 

 Fax. (785) 368-8032 

 Email: garrett.roe@sos.ks.gov 

 Email: kris.kobach@sos.ks.gov 

 Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
STEVEN WAYNE FISH, et al., ) 
  ) 
 Plaintiffs, ) 
  ) 
v.  ) Case No. 16-2105-JAR-JPO 
  ) 
KRIS KOBACH, in his official capacity as ) 
Secretary of State for the State of Kansas, et ) 
al.,  ) 
  ) 
 Defendants. ) 
___________________________________ ) 
  ) 
CODY KEENER, et al., ) 
  ) 
 Plaintiffs, ) 
  ) 
v.  ) Case No. 15-9300-JAR-JPO 
  ) 
KRIS KOBACH, in his official capacity as ) 
Secretary of State for the State of Kansas, et ) CASES CONSOLIDATED FOR 
al.,  )  DISCOVERY 
___________________________________ ) 
 
 

AFFIDAVIT OF BRYAN CASKEY 
 
I, BRYAN CASKEY, am competent to testify to the matters stated herein, and having been duly 
sworn, do hereby declare, to the best of my knowledge and belief: 
 
1. I am a U.S. citizen, a Kansas resident, and an eligible voter. 

2. My title is Assistant Secretary of State, Elections and Legislative Matters for the State of 

Kansas.  As such, I am the Elections Director for the State of Kansas.  I have had that 

position since February 2015.  I have worked in the Kansas elections office since March 

1998.  
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3. My responsibility is to oversee the administration of elections in Kansas.  Among my 

numerous duties in this regard is the fact that I administer the State’s Election Voter 

Information System (“ELVIS”) database and work directly with the counties in managing 

the registration of voters in the State of Kansas.  As part of my responsibilities, I issue 

instructions to county election officers and county clerks on how elections should be 

conducted. 

4. The next statewide election to which the Kansas voter registration system will apply is 

the primary election of August 2, 2016.  The ballot in that election will contain the names 

of candidates for federal, state, county, township and precinct offices.  To complete his or 

her registration for that election, an applicant may provide proof-of-citizenship to the 

relevant county election office up until the close of business on the day before the 

election, or in the case of the August 2, 2016, election, on August 1, 2016. 

5. There are two voter registration application forms that a person can use to register to vote 

in Kansas:  the State Form and the Federal Voter Registration by Mail Form (Federal 

Form).  The form that an applicant at the Division of Motor Vehicles (DMV) uses is a 

digital version of the State Form.  The form that an applicant through the internet uses is 

also a digital version of the State Form.  To the best of my knowledge, less than 1% of 

registrants in Kansas have used the Federal Form. 

6. It is my understanding that every other State regards their DMV application as a digital 

version of their respective State Form.  
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7. If one considers all of the current Kansas voters who registered to vote between January 

1, 2006, and March 23, 2016, the distribution of those registrants, by place of registration, 

is as follows: 

ALL OTHER MEANS 41,606 4.8%
ARMED FORCES RECRUITMENT OFFICES 150 0.0%
BY MAIL 132,872 15.4%
CONFIRMATION MAILING 56,221 6.5%
DEPUTIZED OUTPOSTS 3,897 0.5%
DMV ON-LINE ADDRESS CHANGE 36,480 4.2%
ES&S ELECTRONIC POLLBOOK INTERFACE 41 0.0%
FIRST AND SECOND CLASS CITY OFFICES 2,013 0.2%
IN PERSON 96,016 11.2%
MANDATED PUBLIC ASSISTANCE AGENCIES 6,402 0.7%
MOTOR VEHICLE OFFICES 376,233 43.7%
ON-LINE VOTER REGISTRATION 77,117 9.0%
STATE FUNDED DISABILITY OFFICES 306 0.0%
VOTER REGISTRATION DRIVES 30,981 3.6%
(BLANKS) 269 0.0%

TOTAL 860,604 
 

8. When a voter registration application is received by the relevant county election officer, a 

record is created in the ELVIS database.  If the applicant has not yet provided proof-of-

citizenship, the record is considered “incomplete” by Kansas regulation and is designated 

as in “suspense” in the ELVIS database until proof of citizenship is received. 

9. Proof of citizenship can be provided bringing the document to the county election officer 

to be inspected, by mailing a copy of the relevant document to the county election officer 

or to the Secretary of State’s Office, by faxing a copy of the document, by emailing a 

copy of the document, or (in some counties) by texting a copy of the document.  In 

addition, the Secretary of State’s office checks approximately monthly with the Kansas 

Department of Vital Statistics to see if individuals missing proof of citizenship were born 
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in the State of Kansas to complete their registration for them.  The Secretary of State’s 

office also sends names of individuals to the Division of Motor Vehicles (DMV) to 

confirm whether or not the DMV has in its possession a proof-of-citizenship record for 

the individual. 

10. The total number of voter registrations applications completed (including providing proof 

of citizenship) between January 1, 2013, and March 28, 2016, inclusive, was 244,699.  

The total number of voter registration records cancelled because of lack of proof of 

citizenship under K.A.R. § 7-23-15 between January 1, 2013, and March 23, 2016 was 

16,319.  The total of these two numbers is 261,018.  Therefore approximately 94% 

(244,699/261,018) of voter registration applicants succeeded in providing proof of 

citizenship to complete the registration process since the proof-of-citizenship law went 

into effect. 

11. K.A.R. § 7-23-15 functions as a database maintenance regulation, allowing a county 

election officers to change the status of an individual’s record whose voter registration 

application was not completed within 90 days of submission from “incomplete” (or 

“suspense”) to “cancelled.”  When an individual’s record is “cancelled” because the 

individual has failed to provide proof of citizenship to complete the registration process, 

the record is not removed from Kansas’s ELVIS database.  Rather, the designation of the 

record is simply changed from “suspense” to “cancelled.”  All of the registrant’s 

information remains in the ELVIS system. 
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12. If a court were to so order, it would be possible to identify relevant ELVIS records and 

change the designation from “cancelled” back to “suspense” or to change the record from 

“cancelled” to “active” (a designation that reflects a fully registered voter). 

13. There are multiple reasons that an individual’s record in the ELVIS database may be 

“incomplete” and designated as in “suspense,” including missing information or missing 

signature on the application form, missing proof of citizenship, the fact that a voter is 

seventeen years old, and other reasons. 

14. Hundreds of records have been changed to “cancelled” status pursuant to K.A.R. § 7-23-

15 for reasons other than the application lacking proof of citizenship.  Many of these 

records were in “suspense” status prior to the proof-of-citizenship law taking effect on 

January 1, 2013. 

15. The number of individuals whose records were currently “incomplete” (on the 

“suspense” list) as of March 28, 2016, for reason of not yet providing proof of citizenship 

is 14,770.  Of that number, 5,655 submitted their voter registration application at a DMV 

office. 

 
16. On November 4, 2014, the number of registered voters in Kansas was 1,744,866.  That is 

the highest number ever attained in a non-presidential election year. 

17. With the modification of the Kansas-specific instructions of the Federal Form that took 

effect on February 1, 2016, the requirements of the Federal Form now match the 

requirements of State voter registration form in Kansas. Both require proof of citizenship. 

18. With respect to the individuals who registered with a Federal Form but did not provide 

proof of citizenship between January 1, 2013, and January 31, 2016, the State of Kansas 

treats those individuals as entitled to vote in federal elections but not in state, county, or 
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local elections.  However, Kansas law permits the State to obtain citizenship information 

on a voter’s behalf; and the State is taking special measures to ensure that the citizenship 

of all of the voters in that group is confirmed prior to the August 2, 2016, primary.  

Among those special measures are contacting other States to verify that a birth certificate 

exists confirming birth in the United States and contacting the voters themselves by 

telephone or in person. 

19. If the State of Kansas were ordered by a court to retroactively treat voter registration 

applicants who registered at the DMV after January 1, 2013, as if they were not required 

to provide proof of citizenship to vote in federal elections, then Secretary of State’s office 

would have to contact all 105 county clerks and election officers to identify relevant 

DMV applicants in their respective counties.  The total number of records would likely 

be over 20,000.   The Secretary of State’s office would then instruct the counties to 

manually modify each of the records of such individuals to be treated as if they were 

entitled to vote in federal elections only, unless and until they provided proof of 

citizenship.  The counties would then be instructed to contact each of the relevant 

applicants by mail to notify them of the change in their registration status.  This process 

would be administratively burdensome and would involve thousands of hours of work, 

collectively, by county and state officers.  It would also involve more than ten thousand 

dollars in expense (by county election offices) in the form of printing and mailing 

information the relevant applicants. 

20. However, such a task could be accomplished at any time in the future if a court so 

ordered. 
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21. If a court were to order the changes described in paragraph 19 above and then 

subsequently reverse that decision, it would require those same county election officers to 

expend the same amount of hours and money in an attempt to undo those changes—and 

at the same time try to figure out if those individuals subsequently provided proof of 

citizenship, which would mean that they would be changed to “active” status as fully 

registered voters.  This would be administratively difficult.  It would also be extremely 

confusing to voters. 

22. During the federal election cycle of 2014, because of the temporary discrepancy between 

the Federal Form (which did not require proof of citizenship) and the State Forms (which 

did require proof of citizenship), the Secretary was required to administer a statewide 

election in which 383 individuals who used the Federal Form but did not provide proof of 

citizenship were qualified to vote for federal offices only. 

23. If all DMV applicants to register to vote who did not provide proof of citizenship were to 

be treated as entitled to vote in federal elections only in August and November of 2016, 

the number of such voters would likely be over 10,000.  The administrative burdens on 

the State and counties in conducting a two-tier elections would be severe. 

24. The Secretary of State’s Office and the DMV have established an interagency practice 

whereby the DMV sends verification of documentary proof of citizenship to the relevant 

county election official.  In instances where it is learned that the DMV has failed to 

forward such information to the county election official, the Secretary of State’s Office 

obtains the relevant documentation from the DMV and instructs the county election 

officer to complete the registration of the individual. 
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25. The overwhelming majority of those registration applicants who temporarily appear on 

the State’s “suspense list” because they do not submit proof of citizenship with their 

application eventually complete their voter registration application.  Nearly half have 

their United States citizenship confirmed by the State itself during monthly checks with 

the Kansas Department of Vital Statistics to determine if the applicant was born in 

Kansas and the State already has a birth certificate on file.  Others are confirmed as 

citizens by the Division of Motor Vehicles.  And most of the remainder provide their 

proof of citizenship within the 90-day period allowed under Kansas Regulations at 

K.A.R. § 7-23-15. 

26. A person who changes her surname as a result of marriage to a surname different than 

that on her birth certificate does not need to provide her marriage certificate to complete 

her proof of citizenship.  Kansas Regulations permit her to provide a birth certificate and 

simply sign an affidavit stating that her surname has changed.  That Kansas Regulation is 

found at K.A.R. § 7-23-14. 

27. The Office of the Kansas Secretary of State has in the past attempted to gain access to the 

Systematic Alien Verification for Entitlements (SAVE) database maintained by the 

federal government.  However, we were informed that we could not use the database to 

verify whether any particular individual was an alien or a citizen unless we already 

possess an “A number” assigned by the federal government for that individual.  Because 

the State does not collect “A numbers” from voter registration applicants, and in any 

event it would make no sense to do so (because only aliens are issued “A numbers”), the 

federal government has not allowed Kansas Secretary of State’s Office to utilize the 

SAVE database in any meaningful way. 
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28. In addition to the eighteen aliens who were identified by Sedgwick County as 

successfully registering prior to the implementation of the SAFE Act’s proof-of-

citizenship requirement or attempting to register after the requirement, the Secretary of 

State’s office identified nineteen other instances of aliens who successfully registered to 

vote.  The latter group was identified by comparing the State’s voter rolls to a DMV list 

of temporary driver’s license holders in 2009 and 2010. 

29. When the Kansas Legislature deliberated over the SAFE Act in 2011, the Seward County 

Clerk provided testimony to the Legislature regarding an incident in 1997 involving the 

registration of aliens to vote.  The Seward County Clerk stated that approximately fifty 

aliens were registered to vote in the period preceding a county referendum on a proposed 

hog-farming operation.  The Clerk also stated that those aliens voted in the referendum. 

30. Kansas law requires state courts to report to the Secretary of State the names of those 

who decline jury duty because they are not citizens.  To date, this method has not 

identified any aliens on Kansas’s voter rolls. 

31. The Secretary of State’s Office has inquired about the possibility of using the Electronic 

Verification of Vital Events (“EVVE”) system to verify the citizenship of voter 

registration applicants.  Doing so would be impossible using the information currently 

contained in ELVIS.  The EVVE system requires a person’s maiden name, mother’s 

maiden name, and state of birth. That information is not contained in ELVIS.  The EVVE 

system also requires the State to pay for each record found, at the same price that other 

States charge for the document.  It is my understanding that, depending on the State, the 

cost to Kansas of using the EVVE system would be anywhere from $5 to $30 per record. 
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32. Kansas was one of the earliest States to allow citizens to register to vote over the internet.  

Kansas started doing so in 2008.  It is my understanding that numerous states still do not 

allow internet registration. 

33. Kansas’s voter participation rate in the presidential election of November 6, 2012 was 

66.8%.  Kansas’s voter participation rate in the non-presidential election of November 6, 

2014, was 50.8%.  Kansas was one of only 14 states that increased voter turnout from 

2010 to 2014.  

34. I have reviewed the voter registration records of Steven Wayne Fish in the ELVIS 

Database.  Those records indicate that the DMV has not confirmed receipt of proof of 

citizenship documents related to Mr. Fish.  Additionally, the ELVIS system indicates that 

a notice was sent to Mr. Fish on or about August 27, 2014 alerting him that he needed to 

provide a proof of citizenship document. 

35. I have reviewed the voter registration records of Ralph Ortiz in the ELVIS Database.  

Those records indicate that the DMV has not confirmed receipt of proof of citizenship 

documents related to Mr. Ortiz.  Additionally, the ELVIS system indicates that a notice 

was sent to Mr. Ortiz pertaining to his lack of citizenship document on or about 

December 5, 2014.  

36. I have reviewed the voter registration records of Donna Bucci in the ELVIS Database.  

Those records indicate that the DMV has not confirmed receipt of proof of citizenship 

documents related to Ms. Bucci.  Additionally, the ELVIS system indicates that a notice 

was sent to Ms. Bucci on or about August 16, 2013 related to her proof of citizenship.  

Additionally, the ELVIS has a note that that Ms. Bucci informed someone at the 
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Sedgwick County election office that she would provide her proof of citizenship 

documents when she unpacked. 

37. I have reviewed the voter registration records of Charles William Stricker III in the 

ELVIS Database.  Those records indicate that the DMV has not confirmed receipt of 

proof of citizenship documents related to Mr. Stricker.  The system also indicates that he 

was mailed a notice on or about October 20, 2014, informing Mr. Stricker related to his 

proof of citizenship. 

38. I have reviewed the voter registration records of Thomas J. Boynton in the ELVIS 

Database.  The ELVIS database has no record of Mr. Boynton related to any voter 

registration application in August of 2014.  

39. I have reviewed the voter registration records of Douglas Hutchinson in the ELVIS 

Database.  Those records indicate that the DMV has not confirmed receipt of proof of 

citizenship documents related to Mr. Hutchinson.  Additionally, the system indicates that 

Mr. Hutchinson was mailed a  notice related to his proof of citizenship on June 24, 2013. 

40. On March 7, 2016, the Secretary of State’s Office learned of yet another alien in 

Sedgwick County who attempted to register but was successfully stopped by the proof-

of-citizenship requirement.  This alien (ELVIS record number 5613774) applied to 

register to vote at the DMV on February 13, 2013.  On June 27, 2013, the Sedgwick 

County Election Office contacted the applicant by telephone.  She admitted during the 

telephone call that she was not a citizen of the United States. 
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SEDGWICK COUNTY, KANSAS, ALIENS WHO REGISTERED PRIOR TO 1/1/2013 OR  
WERE SUCCESSFULLY PREVENTED FROM REGISTERING AFTER 1/1/2013 

-Date original 
registration 
application 
submitted 

Reg ID Source of 
Registration 

Current 
Citizenship 

Status 

Date of 
Naturalization 

Voted Note 

ALIENS WHO SUCCESSFULLY REGISTERED 
4/16/2003 4296515 DMV paper 

address change 
Citizen 2/27/2015 No Was registered for nearly 12 years prior to being a citizen. Was 

sent ballot for 4 elections but never voted. 
10/12/2004 1447321 By Mail - Paper Non Citizen NA Yes Voted 4 times, GN2004, CG2005, SP2007, GN2008. Voter called 

Sedgwick County Election office because while applying to 
become a citizen of the United States she realized she had voted 
and was registered to vote here in Sedgwick County. She was 
requesting her voting history (she has voted 4 times) and a voter 
ID card along with a cancellation form. Her statement was that 
she “was a permanent resident of the U.S. and did not know she 
wasn’t allowed to vote until after 2008 when one of her friends 
told her she couldn’t, she then stopped voting." 

10/07/2006 5053234  Voter 
Registration 
Drive 

Citizen 9/11/2015 No Was registered for over 8 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

10/15/2006 5055911 Voter 
Registration 
Drive - Paper 

Citizen 1/16/2015 No Was registered for over 8 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

10/19/2006 5063593 Mandated 
Public 
assistance - 
Paper 

Citizen 3/28/2014 No Was registered for over 7 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

8/30/2010 5401038 Motor Vehicle 
Offices - 
Electronic 

Citizen 7/17/2015 No Was registered for almost 5 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

6/5/2010 5381681 Motor Vehicle 
Office 

Citizen 10/2/2015 No Was registered for over 5 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

       
ALIENS WHO ATTEMPTED TO REGISTER 

2/13/2013 5613774 DMV Online - 
Electronic 

Non Citizen NA No Sedgwick County Election Office contacted applicant via phone 
on 06/27/2013.  He admitted that he was not a citizen. 

8/20/2013 5637865 Motor Vehicle 
Offices - 
Electronic 

Citizen 9/27/2013 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizen at naturalization ceremony. 

1/24/2014 5657157 Motor Vehicle Non Citizen NA No Applicant returned Proof of Citizenship notice with note saying 
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SEDGWICK COUNTY, KANSAS, ALIENS WHO REGISTERED PRIOR TO 1/1/2013 OR  
WERE SUCCESSFULLY PREVENTED FROM REGISTERING AFTER 1/1/2013 
Offices - 
Electronic 

that the applicant was not a citizen. 

2/20/2014 5660352 Federal Form Non Citizen NA No Applicant attempted to register even though she was a noncitizen.  
Applicant signed affirmation of United States citizenship but 
failed to check boxes on the form.  Sedgwick County Election 
Office called the applicant, and the applicant stated that she was 
not a United States citizen. 

2/21/2014 5660218 Motor Vehicle 
Offices - 
Electronic 

Non Citizen NA No Applicant called Sedgwick County Election office to report that 
he is not a citizen. 04/21/2014. 

3/4/2014 5662650 Motor Vehicle 
Offices - 
Electronic 

Citizen 9/14/2014 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

4/23/2014 5668920 Motor Vehicle 
Offices - 
Electronic 

Non Citizen NA No Applicant’s niece called Sedgwick County Election office to 
report applicant is not a citizen, Sedgwick County Election office 
mailed a cancelation form, but hasn't received it back. Due to the 
notification not being from the applicant, this file was left 
pending as “incomplete.” 

8/6/2014 5685971 Motor Vehicle 
Offices - 
Electronic 

Citizen 1/16/2015 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizen at naturalization ceremony. 

4/14/2015 5733764 Mandated 
Public 
Assistance 
Agency 

Citizen 9/18/2015 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election office discovered this when registering 
new citizens at naturalization ceremony. 

6/12/2015 5735793 Motor Vehicle 
Offices -
Electronic 

Citizen 11/13/2015 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

9/23/2015 5642186 Motor Vehicle 
Office-
Electronic 

Non Citizen NA No Applicant came into the Sedgwick County Election Office on 
10/2/2015 to provide proof of citizenship.  Applicant provided a 
“Residential Alien” card. Sedgwick County Election Office asked 
if applicant was a U.S. Citizen.  Applicant said No.   
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SEDGWICK COUNTY, KANSAS, ALIENS WHO REGISTERED PRIOR TO 1/1/2013 OR  
WERE SUCCESSFULLY PREVENTED FROM REGISTERING AFTER 1/1/2013 

-Date original 
registration 
application 
submitted 

Reg ID Source of 
Registration 

Current 
Citizenship 

Status 

Date of 
Naturalization 

Voted Note 

ALIENS WHO SUCCESSFULLY REGISTERED 
4/16/2003 4296515 DMV paper 

address change 
Citizen 2/27/2015 No Was registered for nearly 12 years prior to being a citizen. Was 

sent ballot for 4 elections but never voted. 
10/12/2004 1447321 By Mail - Paper Non Citizen NA Yes Voted 4 times, GN2004, CG2005, SP2007, GN2008. Voter called 

Sedgwick County Election office because while applying to 
become a citizen of the United States she realized she had voted 
and was registered to vote here in Sedgwick County. She was 
requesting her voting history (she has voted 4 times) and a voter 
ID card along with a cancellation form. Her statement was that 
she “was a permanent resident of the U.S. and did not know she 
wasn’t allowed to vote until after 2008 when one of her friends 
told her she couldn’t, she then stopped voting." 

10/07/2006 5053234  Voter 
Registration 
Drive 

Citizen 9/11/2015 No Was registered for over 8 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

10/15/2006 5055911 Voter 
Registration 
Drive - Paper 

Citizen 1/16/2015 No Was registered for over 8 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

10/19/2006 5063593 Mandated 
Public 
assistance - 
Paper 

Citizen 3/28/2014 No Was registered for over 7 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

8/30/2010 5401038 Motor Vehicle 
Offices - 
Electronic 

Citizen 7/17/2015 No Was registered for almost 5 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

6/5/2010 5381681 Motor Vehicle 
Office 

Citizen 10/2/2015 No Was registered for over 5 years before becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

       
ALIENS WHO ATTEMPTED TO REGISTER 

2/13/2013 5613774 DMV Online - 
Electronic 

Non Citizen NA No Sedgwick County Election Office contacted applicant via phone 
on 06/27/2013.  He admitted that he was not a citizen. 

8/20/2013 5637865 Motor Vehicle 
Offices - 
Electronic 

Citizen 9/27/2013 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizen at naturalization ceremony. 

1/24/2014 5657157 Motor Vehicle Non Citizen NA No Applicant returned Proof of Citizenship notice with note saying 
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SEDGWICK COUNTY, KANSAS, ALIENS WHO REGISTERED PRIOR TO 1/1/2013 OR  
WERE SUCCESSFULLY PREVENTED FROM REGISTERING AFTER 1/1/2013 
Offices - 
Electronic 

that the applicant was not a citizen. 

2/20/2014 5660352 Federal Form Non Citizen NA No Applicant attempted to register even though she was a noncitizen.  
Applicant signed affirmation of United States citizenship but 
failed to check boxes on the form.  Sedgwick County Election 
Office called the applicant, and the applicant stated that she was 
not a United States citizen. 

2/21/2014 5660218 Motor Vehicle 
Offices - 
Electronic 

Non Citizen NA No Applicant called Sedgwick County Election office to report that 
he is not a citizen. 04/21/2014. 

3/4/2014 5662650 Motor Vehicle 
Offices - 
Electronic 

Citizen 9/14/2014 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

4/23/2014 5668920 Motor Vehicle 
Offices - 
Electronic 

Non Citizen NA No Applicant’s niece called Sedgwick County Election office to 
report applicant is not a citizen, Sedgwick County Election office 
mailed a cancelation form, but hasn't received it back. Due to the 
notification not being from the applicant, this file was left 
pending as “incomplete.” 

8/6/2014 5685971 Motor Vehicle 
Offices - 
Electronic 

Citizen 1/16/2015 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizen at naturalization ceremony. 

4/14/2015 5733764 Mandated 
Public 
Assistance 
Agency 

Citizen 9/18/2015 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election office discovered this when registering 
new citizens at naturalization ceremony. 

6/12/2015 5735793 Motor Vehicle 
Offices -
Electronic 

Citizen 11/13/2015 No Applicant attempted to register prior to becoming a citizen.  
Sedgwick County Election Office discovered this fact when 
registering new citizens at naturalization ceremony. 

9/23/2015 5642186 Motor Vehicle 
Office-
Electronic 

Non Citizen NA No Applicant came into the Sedgwick County Election Office on 
10/2/2015 to provide proof of citizenship.  Applicant provided a 
“Residential Alien” card. Sedgwick County Election Office asked 
if applicant was a U.S. Citizen.  Applicant said No.   
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