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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.

Case No. 1:11-CV-01303
(RMC-TBG-BAH)
[Three-Judge Panel]

UNITED STATES OF AMERICA,
and ERIC H. HOLDER, JR. in his
official capacity as Attorney General
of the United States,

Defendants,

WENDY DAVIS, et al.,

N e e N N N N N N N N N N N N

Defendant-Intervenors.

STATE OF TEXAS’ REPLY TO DEFENDANTS’ OPPOSITION TO MOTION TO
EXCLUDE TESTIMONY OF DEFENDANTS’ EXPERTS DR. THEODORE
ARRINGTON, DR. ALLAN LICHTMAN, DR. HENRY FLORES, AND PROF. J.
MORGAN KOUSSER
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Voting Rights cases are not a privileged subset of federal litigation immune from the
Federal Rules of Evidence. Defendants’ opposition briefs amount to insistence that because
other litigants (including Texas) have been lax about Rule 702 in the past and allowed political
scientists and other experts to speculate as to how legislators felt and intended to act in other
cases that has hardened into an exception to Rule 702,

Defendants do not offer a single case authorizing expert state-of-mind testimony pursuant
to Rule 702. Nor can defendants muster any authority permitting experts to quote or summarize
simple documents and to act as a substitute for fact witness testimony about those same
documents. And they make no effort to distinguish Texas’ authorities — a silent acknowledgment
of their need for a “Voting Rights” exemption to Rule 702.

What defendants do say is unpersuasive. The United States supports Dr. Arrington’s
inadmissible proposed testimony by: (1) glossing over Dr. Arrington’s extensive recitation or
summary of easy-to-understand documents; (2) drawing a non-existent distinction between intent
testimony on the one hand and “state of mind” testimony on the other; (3) touting Dr.
Arrington’s qualifications as a political scientist; and (4) observing that the question of Texas’
intent is relevant to this case. (U.S. Opp. Br. 4, 5, 5-6, 6-11.) The Texas Latino Redistricting
Task Force, the Davis intervenors, and the Mexican American Legislative Caucus offer similar
points, (e.g. Joint Opp. Br. 4, 5, 6, 7), while also contending that Texas has waived any objection
to Dr. Flores’ testimony and that the Federal Rules of Evidence are inapplicable to bench trials.
(Id. at 9-10.)

Defendants are wrong. Though Texas’ intent is relevant to this case, none of Defendants’
experts has a special ability to explain simple documents or discern state of mind. Texas’

tactical decisions in a separate case have no bearing on the application of the Rules of Evidence
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here. And the fact that this is a bench trial does not diminish the concern that inadmissible
expert testimony “will prejudice the State.” (Id. at 10.) Between them, Defendants have
identified 32 witnesses, nine of whom are purported experts. With only two weeks to try this
fact-intensive and consequential case, Defendants cannot force Texas to expend scarce trial time
cross-examining witnesses whose testimony exceeds the permissible bounds of their expertise.
The Court should enforce the Federal Rules of Evidence and grant Texas’ motion.

ARGUMENT

. Dr. Arrington Cannot Offer Testimony Narrating Documents Or Concerning
Texas’ Intent

Defendants do not dispute that Rule 702 excludes expert testimony that summarizes or
recites easy-to-understand documents. E.g. In re Trasylol Prods. Liab. Litig., 709 F. Supp. 2d
1323, 1332 (S.D. Fla. 2010). And the cases in this and other courts are uniform in holding that
expert testimony regarding intent “invades the province of the jury” and should be “excluded
under Federal Rule of Evidence 702.” S.E.C. v. Johnson, 525 F. Supp. 2d 70, 78 (D.D.C. 2007);
Halcomb v. Washington Metro. Area Transit Auth., 526 F. Supp. 2d 24, 30 (D.D.C. 2007)
(expert testimony impermissible “concerning the . . . state of mind of any party or witness”);
AstraZeneca LP v. Tap Pharm. Prods., Inc., 444 F. Supp. 2d 278, 293 (D. Del. 2006) (excluding
expert testimony concerning “intent, motive, or state of mind, or evidence by which such state of
mind may be inferred”); In re Rezulin Prods. Liab. Litig., 309 F. Supp. 2d 531, 546 (S.D.N.Y.
2004). Applying these settled principles, Dr. Arrington’s proposed testimony is inadmissible.

A. The purpose and scope of Dr. Arrington’s testimony is to narrate plain-
English documents and to opine on Texas’ intent

The United States does not contest that Rule 702 prohibits expert testimony that
“regurgitate[s] factual evidence and documentary records.” In re Trasylol, 709 F. Supp. 2d at

1332 n.11. Yet that is what Dr. Arrington proposes to do. In defense of his inadmissible
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document narration, the United States attempts to recast Dr. Arrington’s report as a “qualitative
and quantitative analysis of Texas’ proposed redistricting plans” that “examine[s] emails and the
legislative record.” (U.S. Opp. Br. 5.)

But Dr. Arrington’s “examination” of simple documents often consists of his reproducing
them in full. For instance, Dr. Arrington devotes five pages of his 67-page report to verbatim
reproductions of nine email chains. (Arrington Decl. 60-65.) The so-called “qualitative
analysis” of these emails involves Dr. Arrington’s summary of the email he is about to
reproduce. To take but one example, before copying and pasting an email from Congressman
Sessions into his report, Dr. Arrington suggests that the Sessions email demonstrates that prior
emails (which Dr. Arrington also provides verbatim) “set off a firestorm of concern from Austin
to Washington.” (l1d. § 191.)

The United States’ sole defense of this improper expert narration is the assertion that “Dr.
Arrington’s testimony provides the Court with a sophisticated assessment of the redistricting
plans based on the context in which they were drafted.” (U.S. Opp. Br. 5.) But this Court does
not require “sophisticated” expert assistance to contextualize plain-English emails. The Court is
more than capable of determining whether Congressman Sessions’ email reflected a “firestorm
of concern.” The email speaks for itself. Rule 702 does not permit the United States to use Dr.
Arrington as a mule to smuggle live testimony narrating simple documents into Court.

Dr. Arrington offers his inadmissible document narration to further the principal purpose
of his testimony: to determine whether Texas enacted the redistricting plans with discriminatory
intent. Yet any expert opinion on Texas’ state of mind is also inadmissible. Resorting to
hyperbole, the United States alleges that Texas “wholly mischaracterizes the purpose for which

the United States offers Dr. Arrington as an expert.” (U.S. Opp. Br. 4.) Texas does nothing of
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the kind. Instead, Texas’ opening brief reproduced the second paragraph of Dr. Arrington’s

declaration verbatim. (Texas Br. at4.) Under the caption “OBJECTIVES OF

DECLARATION?, Dr. Arrington states: “I have been asked to determine whether the proposed

redistricting plan for Congressional Districts (C185) and Texas House of Representatives (H283)
were intentionally drawn to minimize, cancel out, or reduce the ability of Hispanic, Black,
Asian, and other minority voters in Texas to elect representatives of their choice.” (Arrington
Decl. 1 2 (underline in original).) Dr. Arrington goes on to state:
It is my opinion that both proposed plans were designed and enacted with intent to
present the appearance of non-retrogression by using an unreliable and misleading bright-
line standard to of [sic] VAP (voting age population) or CVAP (citizen voting age
population) to determine districts in which minority voters are able to elect representative
of their choice. But the actual intent is to prevent any reflection of the explosive growth
of Hispanic population and the relative decline in the voting strength of Anglo (non-
Hispanic White) voters since the 2000 census. Moreover, both the House and the
Congressional plans reduce the ability of minority citizens to elect representatives of their
choice relative to the benchmark plans. (Id. § 3 (underline in original).)
During his deposition, Dr. Arrington confirmed that he meant what he wrote: the purpose of his
declaration was to “determine whether the State of Texas intended to discriminate when it drew
the Congressional and House plans.” (Texas Br. 5 (quoting Arrington Dep. 9:1-5).) Dr.
Arrington’s candid written and verbal statements speak for themselves.
Cognizant that the case law prohibits just this sort of state-of-mind testimony, the United
States tries to evade Rule 702. Dr. Arrington, the United States claims, “was not asked to opine
on the state of mind of the Texas legislature. Rather, as the first page of Dr. Arrington’s
Declaration makes clear, he was asked to analyze whether the choices made by the Texas
legislature in drawing its proposed redistricting plan reveal an intent to prevent minority voters

from electing candidates of choice.” (U.S. Opp. Br. 4 (citing Arrington Decl. {{2-3, quoted

verbatim by Texas above).) There is no distinction between state-of-mind testimony and
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testimony concerning intent. AstraZeneca, 444 F. Supp. 2d at 293 (expert testimony
inappropriate concerning “intent, motive, or state of mind, or evidence by which such state of
mind may be inferred.”)

As the very next page of its brief reveals, the United States believes that “Dr. Arrington is
qualified to opine on the Texas legislature’s intent.” (Id. 5.) That confirms just what the United
States attempts to deny: that Dr. Arrington plans to testify “concerning . . . the state of mind of
[Texas].” Halcomb, 526 F. Supp. 2d at 30. That testimony is not admissible. 1d.

B. Dr. Arrington is not qualified to opine on the Texas legislature’s intent

Conceding that his “testimony addresses whether the redistricting plans were designed
and enacted with the intent of preventing minority voters from electing candidates of choice,” the
United States attempts to elude Rule 702 by brandishing Dr. Arrington’s credentials. (Id. 5-6.)
But this ignores Dr. Arrington’s own admission that he has no specialized expertise in discerning
legislative intent. (Arrington Dep. 11:18-22; 13:14-16.) Texas does not dispute that Dr.
Arrington is an accomplished political scientist. That is beside the point. No matter Dr.
Arrington’s list of achievements, Rule 702 holds that there are no experts in intent.

The United States’ focus on Dr. Arrington’s qualifications is also little more than a
refusal to accept the overwhelming line of cases construing Rule 702 to prohibit expert state-of-
mind testimony. Attacking a strawman, the United States alleges that “Texas does not dispute
that legislative intent is of central importance to this case.” (U.S. Opp. Br. 6.) True. But the
issue instead is whether Rule 702 permits an expert to testify concerning a parties’ intent.
Though the United States pretends that Texas has failed to cite “any case law,” a litany of
precedent from this and other courts confirms that Dr. Arrington’s testimony is inadmissible
notwithstanding the fact that the subject of the testimony is relevant. (Texas Br. 3 (citing

numerous cases prohibiting expert testimony concerning intent).)
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Continuing to ignore the authorities Texas relied on, the United States parrots the truism
that an “opinion is not objectionable just because it embraces an ultimate issue.” (U.S. Opp. Br.
7 (quoting Fed. R. Evid. 704(a) and citing Johnson, 525 F. Supp. 2d at 78 & n.8)) (emphasis
added).) This argument again elides the relevant issue. Though experts are not precluded from
opining on all ultimate issues, this Court has held that they are precluded from opining on the
particular issue of intent. In fact, the very case the United States cites in favor of its position
forbids expert testimony on intent: “Defendants accurately observe that several of [the expert’s]
opinions do invade the jury’s province, specifically by making assumptions as to the intent of
certain witnesses. Determinations of individuals’ intent is [sic] a quintessential jury question.”
Johnson, 525 F. Supp. 2d at 78.

Again glossing over the large body of precedent it does not like, the United States claims
that “[c]ourts in voting rights cases routinely admit expert testimony concerning discriminatory
intent and the history of discrimination in voting.” (U.S. Opp. Br. 7 (citing cases).) This
assertion is misleading at best. None of the United States’ cases involved challenges to the
experts’ state-of-mind testimony pursuant to Rule 702. For instance, the Court in Bone Shirt v.
Hazeltine, 336 F. Supp. 2d 976, 1004 (D.S.D. 2004), admitted expert testimony concerning
cohesiveness in minority voting. (U.S. Opp. Br. 7-8.) That precedent is irrelevant here. That
litigants in other cases may have elected not to challenge expert testimony says nothing about the
propriety of admitting such testimony. See Fed. R. Evid. 103(a)(1) (a party must timely object to
inadmissible evidence).

In a final effort to circumvent Rule 702, the United States says that Dr. Arrington’s
“testimony covers the factual evidence that supports a finding of intentional discrimination. It

does not focus on the legal consequence of that finding.” (U.S. Opp. Br. 11.) That too is
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irrelevant and also a mischaracterization of Dr. Arrington’s report and deposition.> The
inadmissibility of expert state-of-mind testimony is not limited to circumstances where the expert
adds “and so plaintiff loses” to his inadmissible opinion concerning a party’s intent. It is Dr.
Arrington’s “musings as to [the Texas legislature’s] motivations” that Rule 702 stops at the
courthouse door. In re Rezulin, 309 F. Supp. 2d at 546.

1. Dr. Flores, Dr. Lichtman, And Prof. Kousser Cannot Offer Testimony Concerning
Texas’ Intent

The Texas Latino Redistricting Task Force, the Davis Intervenors, and the Mexican
American Legislative Caucus offer a series of arguments that mirror those of the United States.
These Defendants tout their experts’ credentials (Joint Opp Br. 4, 11, 15), attempt to distinguish
state-of-mind testimony from testimony concerning legislative intent (id. 7-8), and rely on cases
that never purported to resolve Rule 702 challenges to state-of-mind testimony (id. 8-9.) Those
arguments fail for the same reasons Texas noted here and in its opening brief. In the interest of
efficiency, Texas will only reply below to the arguments not made by the United States.

A Texas’ authorities are on point

The United States ignores Texas’ authority. The other Defendants pretend it is
inapposite. (Joint Opp. Br. 7.) First, these Defendants claim that “the prohibition on state-of-
mind expert testimony that goes to intention exists to safeguard defendants’ constitutional rights
in criminal prosecutions in which intention is an element of the crime.” (Id.) That assertion

ignores the Federal Rules of Evidence, which apply with equal force to “criminal cases and

! Dr. Arrington’s report does contain statistical analysis of the enacted redistricting plans. His analysis purports to
find a statistical correlation between precinct splits and race. The analysis standing alone is not objectionable under
Rule 702. (E.g. Arrington Decl. 11106, 164, 166.) But Dr. Arrington improperly relies on his statistical analysis as
a basis for his inadmissible opinions concerning Texas’ intent. (See id.) (Statistics “provide sufficient evidence of
intentionally treating minority voters differently.” “The evidence of intent to discriminate, however, derives from”
statistical analysis of VTD splits. “A racial bias in the precinct splits tells one about the intent of the line drawers
better than anything else, because a statistical standard can be applied.”) And Dr. Arrington’s statistical analysis is
just a small piece of a complete report that was commissioned for the primary purpose of introducing inadmissible
expert testimony concerning Texas’ intent.
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proceedings” and “civil cases and proceedings.” Fed. R. Evid. 1101(b). None of the criminal
cases forbidding the use of state-of-mind testimony rest on any provision of federal law aside
from Rule 702. Defendants’ attempt to ground the inadmissibility rulings on the Constitution is
baseless. It also ignores the series of civil cases, from this and other Courts, excluding expert
testimony concerning intent. See Johnson, 525 F. Supp. 2d at 78; Halcomb, 526 F. Supp. 2d at
30; In re Resulin, 309 F. Supp. 2d at 546; AstraZeneca, 444 F. Supp. 2d at 293.

Changing tacks, Defendants fault Texas for failing “to provide even one case in the
voting rights arena or in the area of discrimination” prohibiting state-of-mind testimony. But the
Federal Rules of Evidence apply to all proceedings in United States courts. Fed. R. Evid. 1101.
Defendants offer no reason why Rule 702’s prohibition on state-of-mind testimony turns on the
cause of action. There is no basis in logic or law for construing Rule 702 one way in “a false
advertising case brought under the Lanham Act” and another way for VVoting Rights Act cases.
(Joint Opp. Br. 7 (citing AstraZeneca, 444 F. Supp. 2d at 293).) If anything, inadmissible expert
testimony concerning intent would have proven more helpful in AstraZeneca. In that case, a
pharmaceutical company brought a false advertising claim against a competitor. The plaintiff
alleged that the competitor intentionally misled consumers by claiming to have a superior acid-
reflux drug. Determining whether defendant acted with intent involved a scientific evaluation of
consumer sentiment surveys. Nevertheless, the court enforced Rule 702 and forbade expert
testimony on defendant’s state of mind. 444 F. Supp. 2d at 294.

Unlike in AstraZeneca, discerning whether Texas acted with discriminatory intent is by-
and-large a straightforward exercise. Over the course of the impending trial, the Court will
evaluate witness credibility and review the legislative record to make findings of fact concerning

Texas’ intent. That familiar judicial function requires no assistance from outside experts.
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Indeed, courts and lawyers—rather than historians and political scientists—are the experts in
construing legislative intent. And even if specialized knowledge were necessary or helpful to
evaluate the legislative record in this case (and it is not), Defendants’ experts are still not
permitted to offer their opinion on Texas’ state of mind.

B. Texas has not waived any challenge to defendants’ experts

Conflating the Section 2 proceeding in San Antonio with this action, Defendants appear
to suggest that Texas has waived its right to file a Daubert motion. (Joint Opp. Br. 11, 15.) This
argument is easy to dispatch. Waiver involves a party’s knowing forfeiture of a right. United
States v. Olano, 507 U.S. 725, 734 (1993). Texas did not waive its right to challenge
Defendants’ expert testimony here based on a tactical decision to allow Defendants’ experts to
opine in a separate action. Defendants cite no authority to support their waiver theory because
none exists.

C. Rule 702 applies to bench trials

Defendants ask this Court to ignore Rule 702 and the cases construing it because this is a
bench trial. (Joint Opp. Br. 10.) The Court should decline Defendants’ request. The Rules of
Evidence apply to all proceedings “before United States district courts.” Fed. R. Evid. 1101(a).
There is no dispensation to Rule 702 for cases before a three-judge panel. Texas does not doubt
this Court’s ability to accord appropriate weight to inadmissible evidence. But allowing
Defendants to offer testimony that Rule 702 forbids will prejudice Texas and disserve this Court.
The parties are laboring under an aggressive two-week trial schedule to resolve a complicated
case of statewide and national significance. Texas should not have to expend precious resources
and trial time cross-examining expert witnesses offering state-of-mind testimony that exceeds the
scope of their expertise. The Court and the parties should remain focused on the admissible

evidence necessary to resolve this case.
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CONCLUSION

The Court should grant Texas” motion to exclude the testimony of Dr. Theodore

Arrington, Dr. Allan Lichtman, Dr. Henry Flores, and Prof. Morgan Kousser.

Dated: January 15, 2012
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