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Plaintiffs Steven Wayne Fish, Donna Bucci, Charles Stricker, Thomas J. Boynton, and 

Douglas Hutchinson (collectively, “Plaintiffs”), on behalf of themselves and all others similarly 

situated, by and through undersigned counsel, state the following for their Reply Memorandum 

in Support of Plaintiffs’ Amended Motion for Class Certification and in reply to Defendant 

Jordan’s (“Jordan Resp.”) and Defendant Kobach’s (“Kobach Resp.”) Responses in Opposition 

to Plaintiffs’ Amended Motion for Class Certification.  

INTRODUCTION 

In their Responses to Plaintiffs’ Amended Motion for Class Certification, Defendants 

oppose certification of Class 1 and Class 2 (the “Classes”), primarily by quibbling over each 

individual Plaintiff’s level of participation in the lawsuit and critiquing their lack of knowledge 

of all the ins and outs of the DPOC
1
 law.  However, it is precisely Plaintiffs’ confusion about the 

nuances of the DPOC law and their inability to navigate the registration process on their own that 

make them representative of absent class members.  Plaintiffs are everyday citizens who want to 

exercise their fundamental right to vote, yet, are being stymied by an unnecessary and illegal 

maze of administrative barriers put in place by Defendants.  Plaintiffs need not be licensed 

attorneys, experts on the DPOC law, or community activists to serve as adequate representatives 

of the thousands of ordinary citizens who have been denied their right to a straightforward 

registration process at the DMV.  And Defendant Jordan’s attacks on the qualifications and 

experience of most (but not all) of Plaintiffs’ counsel are plainly baseless.   

                                                 
1
 Capitalized terms used but not defined herein shall have the meaning given to them in the 

Certification Motion.  See Pls. Mem. of Law in Supp. of Pls.’ Mot. for Class Certification, Doc. 

No. 3-1, at 5 (“Pls’ Mem.”); Pls. Supplemental Mem. of Law in Supp. of Pls.’ Am. Mot. for 

Class Certification, Doc. No. 77-1, at 3 (“Pls’ Supp. Mem.” and together with Pls’ Mem., the 

“Certification Motion” or “Plaintiffs’ Motion”).   

Case 2:16-cv-02105-JAR-JPO   Document 159   Filed 06/07/16   Page 6 of 29



 

2 

 

For the reasons discussed more fully below, Plaintiffs’ motion is properly before this 

Court at this time and the requirements of Rules 23(a) and 23(b) have been met.  Accordingly, 

the Court should certify the proposed Classes.  

ARGUMENT 

I. PLAINTIFFS’ MOTION IS PROPERLY BEFORE THIS COURT. 

Defendants raise a number of arguments as to why Plaintiffs’ Motion is not properly 

before this Court.  Each of these arguments fails, and this Court should grant Plaintiffs’ Motion. 

A. Plaintiffs’ Motion is Timely. 

Defendant Jordan asserts that this Court should not rule on the Motion until after all 

dispositive motions have been ruled on, including his “pending” motion to dismiss and any 

forthcoming motion for summary judgment.  Jordan Resp. at 13-16.  On the same day that 

Defendant Jordan filed his opposition, this Court issued its ruling on Plaintiffs’ motion for a 

preliminary injunction (the “PI Ruling”), which also addressed Defendant Jordan’s Motion to 

Dismiss.  See PI Ruling, May 17, 2016, Doc. No. 129 at 2 (“At this time, the Court also 

considers [Defendant Jordan’s] Motion to Dismiss (Doc. 64) to the extent it asserts lack of 

subject matter jurisdiction.”).
2
  This Court rejected Defendant Jordan’s arguments regarding lack 

of subject matter jurisdiction and Eleventh Amendment immunity.  See PI Ruling at 22-28.  They 

are equally unavailing here. 

Further, there is no reason for this Court to defer ruling on this Certification Motion until 

after ruling on summary judgment briefs which may be filed later this summer.  Rule 23 states 

                                                 
2
 In the PI Ruling, this Court addressed arguments raised by Defendant Jordan that were 

duplicative of issues raised in his Motion to Dismiss, including that the allegations against him 

were not sufficiently particular (Jordon Resp. at 18-19); that Defendant Jordan has immunity 

under the Eleventh Amendment (id. at 20-22); that Defendant Jordan has no role in the Voter 

Registration Process (id. at 22-26); and that the Court should stay proceedings against Defendant 

Jordan because Plaintiffs’ principal complaint is against Secretary Kobach (id. at 39-40).  
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that the court should determine whether to certify the action as a class action “at an early 

practicable time.”  Fed R. Civ. P. 23.  Defendants have already taken all discovery relevant to 

class certification, and with the filing of this brief, all submissions will be made.  All that will be 

left is argument on the motion.  Therefore, only limited additional resources will be required to 

resolve this motion and there is no reason that it should not be resolved at this time. 

B. The Classes are Properly Defined. 

Defendants also attack Plaintiffs’ Motion on the grounds that the class definitions are too 

broad.  Kobach Resp. at 26-28 (arguing that Class 1 “consists of numerous different categories 

with varying reasons as to why someone is not an active registered voter”); Jordan Resp. at 38-

39 (asserting that the class definitions “contain[] problematic, qualifying terms which render[] 

the class definition imprecise and overbroad”).  Despite Defendants’ protests to the contrary, the 

class definitions are “sufficiently definite and readily ascertainable.”  See Kobach Resp. at 26 

(quoting In re Urethane Antitrust Litig., 237 F.R.D. 440, 444 (D. Kan. 2006)); Jordan Resp. at 38 

(quoting same).   

Defendant Kobach’s arguments are premised on erroneous assertions that the place and 

time at which a motor-voter registrant provides documentary proof of citizenship somehow 

impact the issues in this case.  Kobach Resp. at 27-28.  What is at issue here is whether the 

requirement that a motor-voter registrant provide documentary proof of citizenship violates 

federal law.  See First Am. Compl. for Inj. and Declaratory Relief (“Am. Compl.”), March 17, 

2016, Doc. No. 39 at ¶ 2.  Defendant Jordan’s parsing of certain word choices in the definition of 

Class 1 does not preclude him from identifying the class of individuals whose voter registration 

applications were originally submitted at the DMV and were subsequently cancelled for failure 

to provide documentary proof of citizenship.  In fact, this Court has recognized that the Secretary 

of State’s office can generate a list of these individuals.  See PI Ruling at 55 (“the record makes 
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clear that Mr. Caskey can easily determine which applicants have been deemed incomplete or 

cancelled solely due to their failure to provide DPOC”).  Plaintiffs’ class definitions are therefore 

sufficiently detailed because they describe the individuals that suffer from “the same type of 

harm” from Defendants’ enforcement of the DPOC law.  See Sibley v. Sprint Nextel Corp., 254 

F.R.D. 662, 670 (D. Kan. 2008) (finding that class was sufficiently well-defined and noting that 

“[c]ourts should err on the side of class certification because they have broad discretion to later 

redefine”).
3
 

II. CLASSES ONE AND TWO MEET THE REQUIREMENTS OF RULE 23(a). 

Rule 23(a) of the Federal Rules of Civil Procedure allows representative parties to 

proceed on behalf of a class where, as here, the plaintiffs show: (1) numerosity; (2) 

commonality; (3) typicality; and (4) adequacy of representation.  Fed R. Civ. P. 23(a).  Both 

Defendants challenge Plaintiffs’ typicality and adequacy of representation, while only Defendant 

Jordan challenges whether there are common questions of law or fact.
4
  For the following 

reasons, each of these arguments fails.  

A. Lead Plaintiffs and Class Counsel Meet the Adequacy Requirement.  

To satisfy the adequacy of representation prong of Rule 23(a)(4), Plaintiffs must 

demonstrate: (1) the adequacy of the named plaintiffs’ counsel;  and (2) the absence of 

antagonistic interests between the class members and the named plaintiffs.  Eatinger v. BP Am. 

Prod. Co., 271 F.R.D. 253, 260 (D. Kan. 2010).  These basic requirements unquestionably have 

been met.  

 

                                                 
3
 Plaintiffs do not dispute Defendant Jordan’s argument that Class 2 does not assert claims 

against him.  

4
 Neither Defendant challenges numerosity.  Therefore, Plaintiffs do not reiterate their arguments 

regarding Rule 23(a)(1). 
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1. Each of the Proposed Lead Plaintiffs Will Adequately Represent the 

Interests of Absent Class Members. 

Relying almost exclusively on Better v. YRC Worldwide Inc., No. 11-2072, 2016 WL 

1056972 (D. Kan. Mar. 14, 2016), Defendants argue that each of the proposed lead Plaintiffs is 

inadequate based on each individual’s alleged lack of knowledge or understanding of the lawsuit.  

See Kobach Resp. at 8-20; Jordan Resp. at 31-33.
5
  This wholesale reliance on a single 

unpublished case is misplaced because Better is plainly inapposite.  Better involved a securities 

class action.  The class certification process in such cases is subject to the heightened 

requirements of the Private Securities Litigation Reform Act of 2005 (the “PSLRA”), which 

sought to place control of securities class actions in the hands of large institutional investors 

rather than small investors with comparatively little at stake.  The PSLRA has unique procedures 

for class certification, and uses a heightened standard to analyze adequacy.  See Berger v. 

Compaq Comput. Corp., 257 F.3d 475, 483 (5th Cir. 2001) (noting that the PSLRA raised the 

standard of “adequacy” for class representatives).  While Defendants devote a great number of 

pages to scrutinizing each individual Plaintiff’s alleged lack of knowledge or understanding of 

the lawsuit using the Better  rubric, Defendants fail to raise a “conflict [so] fundamental [] to 

specific issues in controversy” to defeat class certification in a non-securities class action such as 

this one.  Eatinger, 271 F.R.D. at 260.   

                                                 
5
 Defendant Jordan also relies in large part on Robinson v. Gillespie, 219 F.R.D. 179 (D. Kan. 

2003), to claim that the class representatives will not make good representatives.  Jordan Resp. at 

30-32.  But the court in Robinson found inadequate representation because it was concerned with 

the manageability of 196 members serving as class representatives.  Id. at 187-88.  In stark 

contrast, here, with only five proposed representatives, there is no concern about manageability.  
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 Defendants’ attempt at attacking Plaintiffs’ ability to adequately represent the proposed 

Classes by challenging Plaintiffs’ knowledge of and participation in the lawsuit falls far short.
6
  

Class representatives are not required to “comprehend the claims asserted or the relief sought by 

the complaint;” they are required only to “know something about the case, even though they are 

not knowledgeable of the complaint’s specific allegations.”
7
  Harrington v. City of Albuquerque, 

222 F.R.D. 505, 514-15 (D.N.M. 2004).  Indeed, courts across multiple jurisdictions have held 

that there was adequate representation where plaintiffs lacked sophistication in the subject matter 

of the legal claims but had a “marginal familiarity” with the case.  Randle v. GC Servs., L.P., 181 

F.R.D. 602, 604 (N.D. Ill. 1998) (rejecting defendants’ argument that proposed representatives 

were inadequate because they could not recall key dates and events in connection with the case); 

see also Koch v. Dwyer, No. 98 Civ. 5519, 2001 WL 289972, at *4 (S.D.N.Y. Mar. 23, 2001) 

(noting that “the Supreme Court has expressly disapproved of attacks on the adequacy of a class 

representative based on the representative’s ignorance”). 

The proposed representatives have sufficient understanding of the case.  Indeed all of the 

Plaintiffs have testified as such.  See, e.g., Doc. No. 130-6, Stricker Dep. Tr. (May 4, 2016) at 

12:9-13 (“I feel I personally was disenfranchised by not being allowed to have my vote counted, 

                                                 
6
 For example, Defendant Kobach claims that Mr. Fish “has no understanding of the specific 

claims at issue in this litigation.”  Kobach Resp. at 9.  But just a few lines down from the excerpt 

Defendant Kobach cites, Mr. Fish clearly states: “any position that the ACLU or Doug has 

presented I feel like has been adequately explained to me, has been moved forward with my 

permission.”  Doc. No. 130-2, Fish Dep. Tr. (May 10, 2016) at 23:11-14.  Similarly, Defendant 

Jordan claims that Mr. Stricker could not “articulate the legal arguments being made in the case 

in any detail.”  Jordan Resp. at 7.  But Mr. Stricker explained several times that he believes he 

“was unjustly taken off of the voter roll … [he] should have been allowed to have [his] vote 

counted and that wasn’t the case.”  Doc. No. 130-6, Stricker Dep. Tr. (May 4, 2016) at 16-19. 

7
 Defendant Kobach misleadingly attempts to compare this case to the plaintiffs’ understanding 

of legal issues in Better.  Kobach Resp. at 17.  Unlike Plaintiffs here who seek declaratory and 

injunctive relief, the plaintiffs in Better sought financial relief and the court scrutinized their lack 

of involvement in negotiating a settlement on behalf of absent class members that primarily 

benefitted their counsel.  Better, 2016 WL 1056972, at *13-17.  
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and I know there are many other people and felt like I could do something about it.”); Doc. No. 

130-3, Boynton Dep. Tr. (May 4, 2016) at 12:20-25 (“I felt that I was wrongly prevented from 

registering because of the additional steps required for proof of citizenship beyond the 

documentation that I brought and that I assumed was sufficient to register me while attaining my 

driver’s license.”); Doc. No. 130-5, Bucci Dep. Tr. (May 4, 2016) at 28:11-14 (“People in 

general that are trying to vote and seem to be stopped for some reason or another. Something 

gets in front of them that they can’t provide or they can’t afford to provide.”); Doc. No. 130-4, 

Hutchinson Dep. Tr. (May 10, 2016) at 27:18-24 (“First of all, I don’t believe that the State of 

Kansas is completely in line with the federal government standard for being able to register to 

vote.  Second of all, I don’t know why it has to be so difficult for me, as an individual, to have to 

prove being born out of state to prove that I am a citizen.”); Doc. No. 130-2, Fish Dep. Tr. at 

17:15-19 (“The lawsuit, to my understanding, is an effort to go against the law that’s been 

passed, which was passed in effort to stop fraudulent voters, but in my opinion is impacting 

people that aren’t committing fraudulent votes.”).   

Further, each proposed representative is willing to put the time and effort into properly 

executing their duties as representatives.  See, e.g., Stricker Dep. Tr. (May 4, 2016) at 141:13-15 

(“I’m going to take the time and do what I need to for this case because I feel so strongly about 

it.”); Boynton Dep. Tr. (May 4, 2016) at 88:2-4 (stating that this case will take priority so long as 

it does not threaten his employment); Bucci Dep. Tr. (May 4, 2016) at 102:13-14 (stating that 

she would try the best she could to devote time to the case); Hutchinson Dep. Tr. (May 10, 2016) 

at 115:11-13 (“[I]f I need to be here for this, I schedule for it, and then everything else has to fall 

around that schedule.”); Fish Dep. Tr. (May 10, 2016) at 113:8-11 (stating he will be given a day 

off if given enough time to tell his employer).  In fact, after demanding that four of the proposed 
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lead Plaintiffs appear on a single date that was most convenient for Defendants, Mr. Stricker 

brought his infant son to his deposition, and Ms. Bucci sat for a deposition in the limited window 

of time between the end of her shift in a prison cafeteria and before the start of her child-care 

commitments.  Thus, the proposed representatives will more than adequately represent the 

Classes because they understand the case at hand and are willing  – and in fact have already 

shown their willingness – to put in the effort to vigorously pursue the lawsuit.  See In re 

Universal Serv. Fund Tel. Billing Practices Litig., 219 F.R.D. 661, 670 (D. Kan. 2004) (finding 

adequate representation despite defendant’s contention that the “class representatives lack 

personal knowledge regarding their claims”). 

Defendant Kobach’s individualized allegations regarding standing are similarly 

unavailing.  The fact that Mr. Fish does not have a permanent residence at this time does not 

mean that he cannot serve as class representative.  At the time the action was instituted, his 

permanent residence was in Lawrence and he is currently deciding whether to establish his 

permanent residence in Tonganoxie.  Fish Dep. Tr. (May 10, 2016) at 13:21-14:24 (testifying 

that he had lived in Lawrence, Kansas for 8 or 9 years before moving into his stepfather’s home 

in Tonganoxie, Kansas); id. at 69:6-25 (stating he would like to live in Tonganoxie permanently 

and intends to remain at least until December of 2016); see also Milonas v. Williams, 691 F.2d 

931, 937 (10th Cir. 1982) (finding plaintiffs had standing because “[w]hen the present action was 

instituted, [plaintiffs] … were members of the class they sought to represent”).  Further, 

Defendant Kobach wrongly claims that Ms. Bucci does not have an injury for the purposes of 

standing because “[a]fter becoming informed at the deposition [of the SAFE Act], she indicated 
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that she was no longer opposed to the SAFE Act,” Kobach Resp. at 14.
8
  To the contrary, even 

after being advised that she could register using an affidavit, Ms. Bucci reconfirmed that she still 

wanted a court to “strike down [the] . . . Kansas proof of citizenship law . . . [a]s far as having to 

provide the birth certificate” and that she did not want the DPOC law to “cause anybody 

financial burden.”  Bucci Dep. Tr. (May 4, 2016) at 115:17-116:4.  As the District Court found, 

“Ms. Bucci’s deposition testimony in fact illustrates that citizens are not aware of [the provision 

allowing them to provide alternative forms of proof of citizen], nor what is required of them to 

meet the DPOC law under this alternative provision.”  Stay Ruling at 11.  Regardless, even if 

Defendant Kobach’s incorrect assertions about Ms. Bucci were true—and they are not—this 

would be irrelevant.  Ms. Bucci has unquestionably suffered statutory injury based on the 

requirements of the SAFE Act and therefore has standing to sue.  See infra Section II(B)(1).  

Further, the fact that Mr. Hutchinson did not serve notice under the NVRA is irrelevant to his 

adequacy as a class representative and his standing as a plaintiff.  See infra Section II(B)(3). 

Finally, to the extent that Defendants try to argue that the interests of any individual lead 

Plaintiff are not aligned with those of class counsel, Defendants again improperly define the 

issues.  As the Court previously recognized, “[w]hile the named Plaintiffs’ experiences are each 

slightly different . . . they are illustrative of the burdensome enforcement scheme necessitated by 

                                                 
8
 As an initial matter, Defendant Kobach mischaracterizes Ms. Bucci’s testimony.  As this Court 

recognized, her testimony illustrates how problematic the DPOC law is: “it took Ms. Bucci filing 

a lawsuit and being educated by the Secretary of State during a deposition for her to understand 

the process and what she could do to meet the DPOC law in the absence of a birth certificate.”  

Memorandum and Order Denying Stay (“Stay Ruling”), May 25, 2016, Doc. No. 145 at 11.  

Moreover, during her deposition, Secretary Kobach described only the DPOC law to her, and not 

the rest of the related regulations and policies under the SAFE ACT.  See Bucci Dep. Tr. (May 4, 

2016) at 115:1-15.  Ms Bucci’s rights were not just violated by the DPOC law by itself, but by 

the interaction of the DPOC law with Kansas’ “90-day rule,” which cancels the registrations of 

voters on the suspense list who fail to submit documents to the Secretary of State after 90 days.  

K.S.A. § 25-2309(l); see also Am. Compl. ¶ 2. 
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the Kansas DPOC law.”  PI Ruling at 60.  Each Plaintiff tried to exercise his or her fundamental 

right to vote and was thwarted in that effort by the “administrative maze,” id. at 42, established 

by Defendants for the purposes of implementing a statute that violates federal law.  Each 

individual has unquestionably expressed a desire to streamline the voter registration process and 

ensure that it imposes the minimum burden on any individual trying to register to vote.  That 

minimum burden for voter registration is mandated under the NVRA.  Accordingly, the interests 

of counsel and each proposed lead Plaintiff are aligned.  

2. Proposed Class Counsel are Adequate. 

 Defendant Jordan argues that proposed counsel are inadequate because counsel have 

done nothing to support their assertions that they will adequately represent the interests of the 

class members.  Jordan Resp. at 27-29.  Tellingly, Defendant Kobach does not actually challenge 

Plaintiffs’ counsel’s adequacy.  Counsel’s dedication to this matter is apparent not only through 

the significant resources that have been dedicated to this litigation to date, but also through 

counsel’s dedication to similar litigations across the country.  While the same attorneys may not 

have entered appearances in each of those cases, it cannot be disputed that the ACLU, ACLU of 

Kansas, and Dechert have experience handling NVRA and/or other voting rights cases and 

devote the time and resources necessary to adequately represent the interests of each class 

member.  See Pls. Supp. Mem. at 12.  Further, there can be no dispute that counsel has zealously 

represented their clients to date, appearing at hearings, attending depositions, responding to 

countless and duplicative discovery requests, and engaging in numerous meet and confers.  See 

Eatinger, 271 F.R.D. at 262 (finding that class counsel would adequately represent plaintiffs 

where it had participated in the action since its inception, prepared and filed all briefs on behalf 

of plaintiffs, participated in numerous depositions and conducted discussions with opposing 

counsel); In re Universal, 219 F.R.D. at 668 (finding class counsel to be adequate where counsel 
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had vigorously prosecuted the case to date and there did not appear to be any problematic 

conflicts of interest).  Accordingly, counsel will adequately represent the interests of all class 

members. 

B. Lead Plaintiffs’ Claims are Typical of All Proposed Class Members. 

 Plaintiffs have shown that the proposed class representatives’ claims are typical of absent 

class members.  To satisfy the typicality requirement of Rule 23(a)(3), the interests and claims of 

the named plaintiffs and class members need not be identical.  See Anderson v. City of 

Albuquerque, 690 F.2d 796, 800 (10th Cir. 1982) (it is a “well established rule that the claims of 

all the class need not be identical to those of the plaintiffs”) (citation omitted).  Moreover, the 

named plaintiffs need not be the perfect representations of the class.  Adamson v. Bowen, 855 

F.2d 668, 676 (10th Cir. 1988).  Defendants’ assertions that there are minor differences in each 

proposed class representatives’ efforts to register to vote hardly make them atypical of absent 

class members.   

1. Plaintiffs Have Standing. 

 Defendants assert that Plaintiffs Fish, Boynton, Hutchinson and Stricker lack standing 

because their failure to register to vote during their depositions demonstrates that they suffer only 

from “self-inflicted injuries.”  Kobach Resp. at 22; see also Jordan Resp. at 35-36.  But the Court 

previously addressed these contentions in its order granting preliminary injunction.  The Court 

found strong evidence that several Plaintiffs were precluded from voting in 2014, and would be 

precluded again from voting in 2016.  “Several of these Plaintiffs’ applications have been 

cancelled, which means they must start the registration process anew, and they have lost the 

ability to simultaneously apply for a driver’s license and voter registration.”  Stay Ruling at 11; 

see also PI Ruling at 55-57.  Moreover, courts have found that it is irrelevant if a plaintiff 

seeking to enforce the NVRA has been offered the opportunity to register to vote after the 
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lawsuit was commenced.  See Scott v. Schedler, No. 11-926, 2013 WL 264603, at *4 (E.D. La. 

Jan. 23, 2013) (finding standing and recognizing that “[s]ince . . . the instant suit was filed, Scott 

has been offered voter registration forms several times.  The standing inquiry, however, focuses 

on ‘[w]hether the party invoking jurisdiction had the requisite stake in the outcome when the suit 

was filed.’”) (citations omitted).   

 In any event, it is well established that standing can exist solely based on the violation of 

a statutory right.  See, e.g., Warth v. Seldin, 422 U.S. 490, 500 (1975) (recognizing that standing 

“may exist solely by virtue of ‘statutes creating legal rights, the invasion of which creates 

standing.’”) (citations omitted); Ramirez v. Midwest Airlines, Inc., 537 F. Supp. 2d 1161, 1166 

(D. Kan. 2008) (same).  And it cannot be disputed that the violation of the NVRA gives 

individuals standing to seek to enforce that statute.  The NVRA created legal rights for 

individuals to register at the DMV and to bring a private right of action to enforce the statute.  52 

U.S.C. § 20503(a)(l) (one of the ways to register is “by application made simultaneously with an 

application for a motor vehicle driver’s license”); 52 U.S.C. § 20510(b)(1-2) (enabling a person 

“aggrieved by a violation [of NVRA … to] bring a civil action”); see also, e.g., Scott, 2013 WL 

264603, at *5-6 (recognizing that violations of NVRA give individuals and organizations 

standing).  Here, Plaintiffs’ legal rights were violated by Kansas laws that infringe on their 

fundamental right to vote.  That is all that is necessary for standing.  In fact, even if Defendants 

comply with this Court’s Preliminary Injunction and register each of the individual Plaintiffs, 

they would still have standing to pursue this litigation through its final resolution.  Any argument 

that Plaintiffs lose standing if they secure preliminary relief is legally unfounded and plainly 

untenable.  
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2. Factual Differences In Efforts to Register Do Not Make Claims Atypical. 

 Defendant Jordan attempts to make much of the fact that each of the proposed class 

representatives had a different experience in attempting to register.  Specifically, he argues that 

Mr. Boynton’s claims are not typical because he did not try to register to vote at the DMV;
9
 that 

Mr. Hutchinson’s claims are not typical because after initially applying to register to vote he 

returned to the DMV to show documentary proof of citizenship; that Mr. Stricker’s claims are 

not typical because there is a dispute as to whether he showed documentary proof of citizenship 

at the DMV; and that Ms. Bucci and Mr. Fish’s claims are not typical because they cannot recall 

the specifics of what occurred at the DMV.  Jordan Resp. at 34-37.  Contrary to Defendant 

Jordan’s assertions, these are not “differences” that show a lack of typicality.  Rather, they 

demonstrate just a handful of the different ways that the administrative maze established by 

Defendants has disenfranchised citizens residing in Kansas.  See PI Ruling at 42, 59 (recognizing 

that the “administrative maze” starts when voters attempt to register at the DMV and follows 

them through the entire registration process).  Each of their claims will be remedied if that 

“administrative maze” is eliminated.  Accordingly, Plaintiffs’ claims and interests in exercising 

                                                 
9
 Defendant Kobach also argues that Mr. Boynton fails to meet the typicality requirements 

because he declined to register to vote at the DMV and since the system has no record of his 

application, he would still not be registered to vote even if the Court were to grant the requested 

relief.  Kobach Resp. at 24-25.  Although DMV records may indicate that Mr. Boynton declined 

to register to vote, Mr. Boynton’s sworn testimony indicates that the records are inaccurate.  

Boynton Dep. Tr. (May 4, 2016) at 28:4-6 (“I remember pretty clearly that I said yes to the 

question of whether I wanted to register to vote.”); see also Boynton Decl. ¶ 6.  When pressed on 

this issue, Mr. Boynton further testified that he could remember this clearly because he “was 

certainly surprised that [he] was going to be able to take care of [his] voter registration there and 

then.”  Boynton Dep. Tr. (May 4, 2016) at 110:18-20; see also id. at 111:15-19 (“also when I 

walked away from the counter I had gotten a ride [to the DMV] from my ex-girlfriend and I 

remember telling her as I walked away that I had also registered to vote and that that was 

convenient and I felt good about that”).  Moreover, the fact that the system has no record of his 

application further demonstrates pervasive issues at the DMV and highlights the fact that Mr. 

Boynton was prevented from registering to vote by the DPOC law.  
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their fundamental right to vote arise out of the same “legal or remedial theory” making their 

claims typical of the claims of the class.  Adamson, 855 F.2d at 676. 

3. Plaintiffs Provided Adequate Notice of Mr. Hutchinson’s Claims. 

 Defendants challenge Mr. Hutchinson’s ability to serve as a lead Plaintiff on the ground 

that he did not provide notice as required under the NVRA.  Kobach Resp. at 23; Jordan Resp. at 

35-36.  As this Court previously recognized, the NVRA requires that an aggrieved person 

provide notice to the chief election officer and that the purpose of this requirement is to allow the 

state to remedy violations of the NVRA.  PI Ruling at 29.  The notice that was sent satisfied 

those requirements.  Id.  Because individuals are not required to provide notice to Secretary 

Jordan, he has no basis to complain about one individual’s failure to do so. 

 Further, Defendant Kobach’s reliance on Scott v. Schedler, 771 F.3d 831 (5th Cir. 2014), 

is misplaced.  Kobach Resp. at 23-24.  Scott was not a class action, and the court addressed 

whether any adequate notice had been provided.  More directly relevant, in Association of Cmty. 

Orgs. for Reform Now v. Miller, 129 F.3d 833 (6th Cir. 1997), discussed in Scott, the court 

considered whether certain individuals would be dismissed for failure to provide notice when 

adequate notice had already been provided by other plaintiffs.  The court declined to dismiss 

these plaintiffs, finding that the state was already on notice of alleged violations of the NVRA 

and that requiring other plaintiffs to file individual notice after defendants had already ignored a 

previous notice “amounts to requiring performance of futile acts.”  Miller, 129 F.3d at 838.  

Defendant Kobach tries to dismiss the relevance of Miller, arguing that the case “lacks any basis 

in statutory text” and that Kansas does not have an executive order expressly rejecting 

compliance with the NVRA.  While there may not be an “executive order,” Defendant Kobach 

has taken numerous actions that make it crystal-clear that he intends to continue enforcing the 

DPOC law.  In fact, Defendant Kobach recently “announced” changes to procedures for 
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obtaining documentary proof of citizenship, indicating that he has no intention of dispensing 

with that requirement.  See Notice of Changes in Interagency Policy Regarding Verification of 

Documentary Proof of Citizenship, May 18, 2016, Doc. No. 134.   

 Moreover, Defendants ignore the fact that the individuals or entities ultimately appointed 

as lead plaintiffs in a class action do not need to be the individuals or entities that originally 

commenced the action.  Rather, any individual or entity can be appointed as a lead plaintiff so 

long as they establish standing to represent the putative class.  See, e.g., Roco, Inc. v. EOG Res., 

Inc., No. 14-1065, 2014 WL 5430251, at *5 (D. Kan. Oct. 24, 2014) (recognizing that new 

plaintiff can be substituted where a named plaintiff’s claims ultimately fail) (citing Robichaud v. 

Speedy PC Software, No. C 12 04730, 2013 WL 818503, at *8 (N.D. Cal. Mar. 5, 2013) 

(collecting cases finding same)); see also Birmingham Steel Corp. v. Tenn. Valley Auth., 353 

F.3d 1331, 1333 (11th Cir. 2003) (holding lower court abused its discretion by decertifying class 

without allowing counsel an opportunity to substitute a new class representative); Shahriar v. 

Smith & Wollensky Rest. Grp., Inc., 659 F.3d 234, 253 (2d Cir. 2011) (“if, for some reason it is 

later determined by the court that the representative [p]laintiffs are inadequate, the court could 

substitute another class plaintiff for the representative plaintiff in question or simply allow the 

remaining representative [p]laintiffs to proceed with the class action”).  Therefore, even if 

Hutchinson might not have been able to commence an action in his own name, he certainly can 

serve as a lead plaintiff in this class action litigation.   

C. Common Questions of Law and Fact Exist as to Defendant Jordan. 

Defendant Jordan argues that the requirements of Rule 23(a)(2) have not been met 

because (i) all actions and/or inactions alleged to have occurred relate only to Defendant Kobach; 

(ii) Defendant Jordan did not receive proper notice of Plaintiffs’ claims; and (iii) certain 

differences in the experiences of the Lead Plaintiffs make their claims nothing more than an 
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inconsistent “hodge-podge of claims.”  Jordan Resp. at 22-26.  However, this Court has already 

ruled that Defendant Jordan received proper notice and that he cannot escape this lawsuit by 

pointing the finger at Defendant Kobach.  See PI Ruling at 26-27 (“Plaintiffs have suffered an 

ongoing injury that is redressable by prospective injunctive relief directed at Secretary Jordan.”); 

see also Prelim. Inj. Hr’g Tr. (April 14, 2016) at 167:10-13 (“the DMV and Secretary Jordan are 

not taking ownership of any piece of this process and they’re placing it all at the feet of Secretary 

Kobach”).  Moreover, there is one common question of law that prevails throughout this 

litigation that Defendant Jordan repeatedly fails to acknowledge: whether the DPOC law violates 

the NVRA.  Regardless of the details of each Plaintiffs’ attempts to register, each has been 

disenfranchised by the requirement that he or she provide documentary proof of citizenship and 

thus, there is “a question of law [that] refers to standardized conduct by defendants towards 

members of the proposed class.”  Marcus v. Kan. Dep’t of Revenue, 206 F.R.D. 509, 512 (D. 

Kan. 2002) (citation omitted); see also DG ex rel. Stricklin v. Devaughn, 594 F.3d 1188, 1196 

(10th Cir. 2010) (affirming finding of commonality where key question was whether defendants’ 

actions as they applied to the putative class members violated their constitutional rights).  

Accordingly, Defendant Jordan’s arguments should be rejected.  

III. THE REQUIREMENTS OF RULE 23(B) ARE MET. 

Defendants further challenge class certification by arguing that Plaintiffs have failed to 

make the requisite showings under Rule 23(b)(1) or 23(b)(2).
10

  Kobach Resp. at 28-35; Jordan 

Resp. at 16-17.  However, because civil rights cases such as this are particularly appropriate for 

class certification, Defendants’ arguments to the contrary are unavailing, and class certification is 

                                                 
10

 Importantly, Plaintiffs need only demonstrate that the classes should be certified under either 

23(b)(1) or 23(b)(2).  Accordingly, if this Court determines that Plaintiffs’ arguments fail as to 

one subsection of Rule 23(b) it should still certify the proposed Classes.  
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well-warranted here.  See Fed. R. Civ. P. 23(b)(2) Advisory Committee Notes (“Illustrative [of 

cases appropriate for class certification under 23(b)(2)] are various actions in the civil-rights 

field where a party is charged with discriminating unlawfully against a class, usually one whose 

members are incapable of specific enumeration.”). 

A. A Risk of Inconsistent Adjudications Exists. 

Defendants argue that Plaintiffs have not shown the likelihood of varying adjudications 

as required under Rule 23(b)(1)(A).  Kobach Resp. at 28-29; Jordan Resp. at 16-17.  However, if 

thousands of putative class members each brought their own individual suit against Defendant 

Kobach, Defendant Jordan and/or other defendants, it is unlikely that all such cases would be 

assigned to the same court, and it is possible that these individual claims would result in 

conflicting rulings on the legality of Defendants’ actions.  This would then lead to different 

applications of the law to similarly situated voters, making it impracticable for Defendants to 

comply with inconsistent rulings.  See Capital Cities/ABC, Inc. v. Ratcliff, No. Civ. A. 94-2448, 

1996 WL 507285, at *4 (D. Kan. Aug. 13, 1996); Fed. R. Civ. P. 23(b)(1)(A).  Defendant 

Kobach’s assertion that he would be required to follow any ruling of a court regarding the 

enforceability of the DPOC law is particularly ironic given his previous attempt to limit relief to 

the named Plaintiffs in this case – which would have directly resulted in inconsistent treatment 

with respect to the unnamed class members – as well as his attempts to distinguish the ITCA and 

EAC cases and circumvent their holdings.  PI Ruling at 31-32 (explaining that Defendants 

contest Plaintiff’s interpretation of ITCA and EAC rulings).  Moreover, Defendant Kobach 

continues to operate his two-tiered voter registration system, even though, as this Court recently 

recognized, a Kansas state court has ruled that this two-tiered voting system violates state law, 

and that under Kansas state law, all registrants—even those who register under NVRA-

prescribed procedures that are different from state law procedures—must be registered to vote in 
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state as well as federal elections.  See PI Ruling at 63 n.167 (citing Belenky v. Kobach, No. 

2013CV1331 (Shawnee Cty. Dist. Ct. Jan. 15, 2016)). 

Because the members of the proposed Classes are similarly situated and face common 

issues resulting from the DPOC law, see Pls. Supp. Mem. at 9-11, certifying the proposed 

Classes would avoid the risk of creating inconsistent or varying adjudications.   

B. The Classes Should be Certified Under Rule 23(b)(2). 

Defendants also argue that Plaintiffs have failed to meet their burden under Rule 23(b)(2) 

because they have failed to establish that a class action is necessary.  Additionally, Defendant 

Kobach argues that the remedy requested for Class 2 makes it impossible to certify a class.  

These arguments fail. 

As an initial matter, Defendant Kobach has failed to demonstrate that a class cannot be 

maintained under Rule 23(b)(2) simply because class members will benefit from the injunction 

issued on behalf of the named plaintiffs.  Defendant Kobach’s reliance on Kansas Health Care 

Association, Inc. v. Kansas Department of Social & Rehabilitation Services, 31 F.3d 1536 (10th 

Cir. 1994) is misplaced.  Kobach Resp. at 30.  The Tenth Circuit in that case affirmed the district 

court’s order granting a preliminary injunction despite the fact that the district court did not first 

certify a class.  In their challenge of the grant of the preliminary injunction, defendants argued 

that the district court “erred in effectively granting class-wide relief without certifying a class[.]”  

Kansas Health Care, 31 F. 3d at 1548.  Here, although injunction relief has been granted, we are 

now at the class certification stage.  The Court’s opinion in Kansas Health Care, is therefore 

irrelevant at this stage of the proceeding.  

Moreover, where, as here, Defendants have “acted … on grounds that apply generally to 

the class, so that final injunctive relief [and] corresponding declaratory relief is appropriate 

respecting the class as a whole,” certification of the proposed Classes is proper.  Fed. R. Civ. P. 
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23(b)(2); see also Jackson v. Ash, No. 13-CV-2504, 2014 WL 1230225, at *5 (D. Kan. Mar. 25, 

2014) (“The Tenth Circuit has interpreted this to ‘require that a class must be amenable to 

uniform group remedies.’”) (citation omitted).  Because Plaintiffs seek, among other things, a 

declaration that the DPOC law is invalid and preempted by the NVRA, an order requiring 

Defendants to properly register Plaintiffs and the putative class members, and an injunction 

prohibiting Defendants from further enforcing the challenged provisions of the law, will be 

appropriate to both Class 1 and Class 2 as a whole.  See, e.g., Jackson, 2014 WL 1230225, at *6 

(finding that Rule 23(b) was satisfied where plaintiffs sought order enjoining defendant from 

continuing to enforce the challenged policy). 

Furthermore, despite Defendant Kobach’s assertions to the contrary, the relief sought for 

Class 2 can be fashioned in such a way that is common to all members of the proposed Class.  

Relying on Shook v. Board of County Commissioners, 543 F.3d 597 (10th Cir. 2008) (“Shook 

II”), and Shook v. El Paso County., 386 F.3d 963 (10th Cir. 2004) (“Shook I”), Defendant 

Kobach argues that common relief is impossible because (i) any injunction could not treat all 

class members the same way, (ii) the requested relief makes the class unmanageable, (iii) the 

requested relief cannot be granted in the manner requested, and (iv) the requested relief is not 

sufficiently particular.  Kobach Resp. at 32-35.  However, these cases are distinguishable from 

the case at hand, Defendant Kobach has failed to establish that classwide relief cannot be 

granted, and Class 2 should be certified.   

In the Shook cases, prisoners sought an injunction compelling defendants to refrain from 

certain conduct against certain prisoners who specifically exhibited “signs of mental illness in 

circumstances that pose a substantial risk of serious harm to such prisoners.”  Shook II, 543 F.3d 

at 602.  In holding that class-wide relief was inappropriate, the Tenth Circuit focused on the fact 
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that a highly individualized inquiry would be necessary to analyze what constitute “signs of 

mental illness” or a “substantial risk of serious harm” and that such an analysis would be 

different for each current prisoner and each individual that might become a prisoner in the future.  

Id. at 602-03.  The injunctions sought necessarily required the relief to be fashioned differently 

for different individuals because the remedy was required to be tailored to the particular 

conditions that an individual was suffering from and practices that were appropriate for those 

conditions.  Id. at 605-06.  Here, the relief requested is the same for all – namely, that the 

Secretary of State’s Office take steps to verify the birth records of citizens born outside of 

Kansas.  

Moreover, the Court is not required to look at manageability at this stage of the litigation.  

In Shook I, the court considered whether it was appropriate to consider manageability at the class 

certification stage and concluded only that “manageability is not categorically barred in Rule 

23(b)(2) class certification decisions[.]”  Shook I, 386 F.3d at 973.  Therefore, this Court need 

not consider, at this time, whether Defendant Kobach’s assertions about its ability to enter into 

agreements to verify birth records with agencies outside of Kansas are accurate and make 

granting the relief requested unmanageable.  Even if the Court were to consider manageability, 

however, it would determine that Class 2 is manageable because there are not significant factual 

differences between the plaintiffs.  See Shook II, 543 F.3d at 604 (recognizing that a class can be 

unmanageable if “redressing class members’ injuries requires time-consuming inquiry into 

individual circumstances or characteristics of class members or groups of class members”).  

Finally, the relief requested is sufficiently particular and can be granted in the form 

requested.  Nothing in either Shook I or Shook II undermines the proposition that certification is 

proper where, as here, plaintiffs seek an injunction that would be appropriate to the class as a 
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whole.  Defendant Kobach tries to have it both ways.  He asserts that the term “similar manner” 

requires him to enter into MOUs that are identical to the one that he entered into with the KDHE, 

but also that that term is not sufficiently particular.  Defendants can’t have it both ways, and in 

any event misconstrue Plaintiffs’ requested relief.  Plaintiffs have only requested that Defendant 

Kobach identify procedures for attempting to obtain birth certificates from agencies outside of 

Kansas.  In his deposition testimony, Mr. Caskey testified that his office is still engaged in 

discussions with agencies outside of Kansas regarding methods to verify birth records.  Doc. No. 

131-5, Caskey Dep. Tr. (April 6, 2016) at 66:19-22.  Accordingly, Defendant Kobach has done 

nothing to demonstrate that Class 2 is not maintainable and this Court should certify that Class.    

IV. EVEN IF THE PROPOSED CLASSES ARE NOT CERTIFIED THIS CASE 

SHOULD PROCEED. 

Even if this Court denies certification, the named Plaintiffs remain entirely “free to 

proceed on [their] individual claim[s].”  Coopers & Lybrand v. Livesay, 437 U.S. 463, 467 

(1978); see also Whitton v. Deffenbaugh Disposal, Inc., No. 12-2247, 2015 WL 751817, at *2 

(D. Kan. Feb. 23, 2015) (“An order refusing to certify, or decertifying, a class does not of its own 

force terminate the entire litigation because the plaintiff is free to proceed on his individual 

claim.”) (citation omitted), appeal filed, No. 15-3071 (D. Kan. Apr. 1, 2015).  Moreover, courts 

have routinely granted individual and organizational plaintiffs’ declaratory and injunctive relief 

under the NVRA even if the cases were not brought as class action litigations.  See, e.g., Scott, 

2013 WL 264603, at *5-6 (finding that individual and organizational plaintiffs had standing to 

seek to enforce the NVRA).
11

  Accordingly, even if the proposed Classes are not certified, this 

case should proceed. 

                                                 
11

 See also, e.g., Project Vote/Voting for Am., Inc. v. Long, 275 F.R.D. 473 (E.D. Va. 2011) 

(granting summary judgment in favor of plaintiffs who sought declaratory and injunctive relief 
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CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court certify the 

proposed Classes, approve Plaintiffs’ undersigned counsel as class counsel, and certify Steven 

Wayne Fish, Charles Stricker, Donna Bucci, Thomas J. Boynton, and Douglas Hutchinson 

named Plaintiffs as class representatives for Class 1 and Class 2 as detailed in Plaintiffs’ 

Amended Motion for Class Certification. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 

  

                                                                                                                                                             

under the NVRA), aff’d & remanded, 682 F.3d 331 (4th Cir. 2012); American Assoc. of People 

with Disabilities v. Herrera, 690 F. Supp. 2d 1183 (D. N.M. 2010) (granting in part and denying 

in part motion to dismiss claims of plaintiffs who brought claims challenging New Mexico’s 

voter registration laws); Association of Cmty. Orgs. for Reform Now v. Miller, 912 F. Supp. 976 

(W.D. Mich. 1995) (granting in part and denying in part motions for summary judgment filed by 

individual and organizational plaintiffs seeking to compel compliance with NVRA), aff’d, 129 

F.3d 833 (6th Cir. 1997); Association of Cmty. Orgs. for Reform Now v. Edgar, 880 F. Supp. 

1215 (N.D. Ill. 1995) (granting motion for summary judgment filed by organizational plaintiffs 

seeking to enforce NVRA) aff’d as modified, 56 F.3d. 791 (7th Cir. 1995). 
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