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%
FEDERAL ELECTION COMMISSION
“ WASHINGTON, D.C. 20463

SlTES Of

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Softer Voices, et al. ) MUR 5831

STATEMENT OF REASONS of COMMISSIONER DONALD F. McGAHN

I supported the Office of General Counsel’s recommrendation to take no further
action and close the file in this matter. However, | write separately to emphasize that my
agreement with the ultimate racnmmendation to talte no further action im the mntter
should nat be read as agreement with the General Gounsel’s various legal theories
presented in support of the assertion that the Respondent was required to register and
report with the Commission as a “political committee” under the Act.!

The legal tHeories put forward by the General Gounsel in this matter employ the
same sort of multi-factor balancing and intent-and-effect tests rejécted by the Supreme
Court, most recently in Citizens United v. FEC.2 First, section 100.22(b) of the Commission’s
regulations, which purpurts to define “express advocacy,” is nothing more than the same
kind.of test the Commission created to define the functional eynivalent of express advocacy
after Wisconsin Right te Life, Inc. v. FEC (“WRTL").3 That test, however, was uneqnivocally
rejected by the Court in Citizens United. In addition, the Commissioa’s case-by-case
approach ta deciding a group’s political committee status is also deeply flawed. Although
this case-by-case approach was most recently reaffirmed by the Commission in early
2007,% since then, the Supreme Court has.decided WRTL,5 Davis v. FEC,° and Citizens
United,” and the D.C. Circuit has decided EMILY’s List v. FEC,2 SpeechNow.org v. FEC,° and
Unity ‘08 v. FEC.1° Yet the FEC has not modified its policy, even thcugh the policy relies
upon several regulations that have been struck or called into question by these cases, artd

1“Political committee” is defined by the Act, see 2 U.S.C. § 431(4), and has been further limited by the
Supreme Court. See Buckley v. Valeo, 540 U.S. 1, 79-80 (1976).

2130S. Ct. 876 (2010).

3551 U.S. 449 (2007).

4 Political Committee Status, Supplemental Explanation and Justification (“2007 Political Committee Status
Supplemental E&]J"), 72 Fed. Reg. 5595 (Feb. 7, 2007).

5551 U.S. 449.

6128S. Ct. 2759 (2008).

7130S. Ct. 876 (2010).

8581 F.3d 1 (D.C. Cir. 2009).

9599 F.3d 686 (D.C. Cir. 2010).

10596 F.3d 861 (D.C. Cir. 2010).
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moreover, several of the enforcement matters which purportedly provide guidance
regarding the case-by-case approach turned on thiese same invalid approaches.

As explained more fully below, I urge the Commission to revisit section 100.22 of its
regulations, and its 2007 policy on poiitical commrittee status.

L BACKG ND

MUR 5831 (Softer Voices) arose from a complaint alleging that Softer Voices, an
entity organized under section 527 of the Internal Revenue Code, failed to register and
report as a political committee during the 2006 election cycle in violation of the Federal
Election Campaign Act of 1971, as amended (“the Act”}.1? Tlie Commission found reasan to
believe that Softer Veices violated the Act, md uuthorized the Office of General Coumsel
(“OGC") to conduct an investigation. OGC ultimately recommended that the Commissien
admonish Softer Voices for failing ta register amd report as a political committee, hut take
no further action.12 I supported taking no further action, but rejected OGC'’s conclusian that
Safter Voices was required to file with the Commission as a “political committee.”

The complaint cited television advertisements run by Softer Voices, and argued that
Softer Voices failed to register and report as a political committee because: (1) the costs of
the advertisements were “expenditures” under the Act because they were “unquestionably
for the purpose of influencing the United States Senate election in Pennsylvania;”13 (2)
Softer Voices spent more thor $1,000 on those advertisements; and (3) Softer Voices is a
secti;it 527 “palitical prganization.”14 Contrary to the eoinplainant’s assertions, however,
neither advertisement eonstituted an “expenditure” under the Act. ftut QGC Incated twa
other advertisements on Softer Voices’ website which they helieved were expenditures
under the Act, and recommended that the Commission find reason to believe that Softer
Voices ought to have reported as a political committee.15 '

11 The complaint also alleged that Softer Voices impermissibly coordinated its activities with Santorum 2006
(the principle campaign cormnittee of Rick Santorum), and that Softer Voices accepted contributions from a
foreign narional. On February 11, 2009, the Commisginn vated to find no reason to believe that any of the
respondents violated the law with respect to these allegations. MUR 5831 (Softer Voices), Certification dated
Feb. 13,2009.

12 MUR 5831 (Softer Voices}, General Counsel’s Report ("GCR”) #2.

13 MUR 5831 (Suiter Voices), Complaint at 4.

14 Thds argument ims alreacty been refuted elsewhere. See MUR 5541 (November Fund), Statemtnt of
Reasons of ¥ice Chair Matthew Petersen and Conmissioners Caraiine Hunter and Donald McGahn at 13-14.
15 As OGC notes, these two advertisements were "not discussed in the complaint.” MUR 5831 (Softer Voices),
First General Counsel’s Report ("FGCR") at S. Instead, OGC found them in what has been called a “pre-RTB
investigation.” The statute, however, does not authorize OGC to investigate a matter until after the
Commission finds that there is a reason to believe ("RTB") that a violation of the Act occurred. See 2 U.S.C. §
437g(a)(2) (only after finding reason to believe that a violation has occurred shall the Commission make an
investigation of such violation) (emphasis added). See also MUR 5835 (Quest Communications, Inc. / DCCC),
Statement of leasons o Vice Chairman Matthew Petersen and Commissioners Caroline Hunter and Donald
McGalm at 1-2, 13-14 (discussing the concerns that arise when respandents in enforcemont matoas are not
providet an opeortunity Le respaunt ta ailegatinns raised by OGC before tlie Cornmissian vatbs on whether to
find reason ta believe); FEC v. Machinists Mon-Partisan Palitical League, 655 F.2d 380, 387-384 (D.C. Cir.

2



1104428467 44572

Case 3:08-cv-00483-JRS Document 154-1 Filed 02/09/11 Page 3 of 45

Those ads, “Tough Enough” and “We the People,” stated:

“Tough Enough” ~

[Narrator] Our enemies crash

[On screen: Image of people chanting (subtitled translation of

Dplanes into buildings... chant, ‘Death to America’). Image of airplane crashing into
World Trade Center.]
... they cut off heads... [On screen: Image of terrorists preparing to behead hostage

Eugene Armstrong (text identifies footage as described
above).]

And if they get nuclear weapons,
they will use them on us.

[On screen: Image of a person building a bomb.]

Righa here.

[On screen: Imuge of city (Pittsbury/Philadelphia)
undergoing nuclear attack. Image of terrorists chanting
(subtitled translation of chant, ‘Bomb. Bomb. USA’).]

[Senator Santorum] When leaders
say they are prepared to kill
millions of people...we must take
them at their word.

[On screen: Footage of Santorum delivering speech, over
image of terrorists (from previous frame).]

[Narrator] Senator Santorum is
leading tHe effort to prevent a
nucleanIran.

[On screen: ‘Iran TV’ cartoon Image of Statute of Liberty with
a hollowed out skull. Text reads, ‘America is the enemy of
God's unity and an affront to God.’]

Don't we need leatters tougi enough
to face such threats?

As above.

Softer Voices is responsible for this
message.

[On screen: Photograph of Santerum. Text states, ‘Senator
Rick Santarum.’ Softer Voices disclaimer at bottom of screen],

“We the People” -

[Child’s Voice] We the people of the
United States...

[On screen: image of Declaration of Independence]

[Narrator| Who live‘in a world of
danger ...

[On screen: Still photographs, presented in succession, of
Osama Bin Laden and other terrorists].

..danger from fanatics sworn ta ldll
Americans... danger from tyrants
seeking nuclear weapans.

[On screen: Stili photographs, presented in succession, of
Iranian President Mahmoud Ahmadinejad, North Korean
leader Kim Jong-il, missiles being launched.and acts af terror].

Bob Casey recently showed he is still
trying to learn the names of these
tyrants.

[On screen: Photo of Casey, offset with image of missile being
launched, followed by text from news article published in the
Allentown Morning Call, reading, “asking [Casey] to name the
former Iranian president... Casey couldn’t answer.”].

Senuator Santorum understands
these thrents.

[On screen: Photo of Santorum].

[Senatar Santerum] When landers

{On screen: Foutage of Santorum delivering a speach].

say they are prepared to kill

millions of people... we must take

them at their word.

[Narrator] Can we really risk Bob [On screen: Footage of protesters/terrorists burning an
Casey learning on the job? American flag. Text states: "Can we risk Bob Casey learning

on the job?"].

1981) (in comparing the FEC's investigative statutory authority to other agencies such as the SEC and FTC,

the court stated “the FEC has no such roving statutary fanctions”).
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Softer Voices is responsible for the | [On screen: Photograph of Santorum, next to text stating: ‘Rick
content of this advertising. Santorum - Real. Experienced. Leadership.’ Softer Voices
disclaimer at bottom of screen].

OGC concluded that both “Tough Enough” and “We the People” constituted express
advocacy under section 106.22(a) hecause beth advertisements “use individual wards and
slegans that in eontext can have no reasonable meaning other than te urge the electioa of
Santorum or defeat of Casey.”16 Regarding “Taugh Enaugh,” OGC argued it was express
advocacy because it “praises Santorum in the context of describing national security
threats and prominently features images of him, casting him in a positive light,” and the
slogan ‘Don’t we need leaders tough enough to face such a threat’ “references the office of
Senator when it refers to ‘leaders’ and urges action when it references a ‘need.”1? 0GC
further argued that “the communication’s reference to the ‘need’ for a particular kind of
candidate (i.e., one who is ‘tough enough"), preceded by the identification of Rick Santorum
as that type of caadidate, is exgress advoeacy of Santorum’s candidary.”18

Regarding the secand advertisement, “We the People,” OGC argued it contained
express advocacy because:

[T]he ad depicts photographs of Santorum and his electoral opponent Casey,
attacks Casey’s qualifications and praises Santorum'’s, and concludes ‘Can we
really risk Bob Casey learning on the job? This ad is express advocacy
because it identilies a candidate and references the office of Senator when it
refers to a ‘job.' The only way a viewer could ‘risk Beb Casey learning on the
job’ wauld be by voting for him for the ‘job’ of Senator. Thus, the ad exhorts
viewers to dafeat Casey and not taka the ‘risk.” Mdreevaer, the use of ‘risk’ as
a verb iuv this santence is equivalent to the use ef verhs such as ‘vote for’ or
‘elect’ The ad also states: ‘Rick Santarum. Real. Experienced. Leadersbip.’
This statement is centered on the candidate and references personal
characteristics unrelated to any issue. Further, the use of the word
‘leadership’ is a reference to his election to the office of Senator, where he
would be a leader. The ad does not direct the reader to take action to express
a view on a public policy issue or urge the reader to take some action other
than to vote for Santorum.1?

OGC also areued that both advertisements cantaired express advocacy under 11
C.F.R. 100.22(b) because:

[T]he ads tout Santorum’s accomplishments, character, and qualifications,
and in proximity to the upcoming election, these ads only make sense if they
are read as advocating the election of the clearly identified candidate.z0

16 MUR 5831 (Softer Voices), FGCR at 10.

171d.

18 Jd, at 10-11 (citing 11 C.F.R. § 100.22(a)).

19 MUR 5831 (Softer Voices), Factual & Legal Analysis at 8.
20 MUR 5831 (Softer Voices), FGCR at 12.

4



1104428467 44680

Case 3:08-cv-00483-JRS Document 154-1 Filed 02/09/11 Page 5 of 45

For instance, the ad ‘We the People’ attacks Casey’s qualifications and praises
Santorum’s leadership and qualifications. The ad ‘Tough Enough’ praises
Santorumi and highlights his character and qualifications by stressing his
‘tough’ leadership. Furthar, the ads only make sonse if they are understood
to advocate Santarum'’s ejeciian. Thus, ‘We the Peoylc’ viewera are urged
‘not to risk Bob Casey learning on the job’ hy voting for him for Senatar.
Sirnilarly, viewers of ‘Tough iincugh’ are urged to fill the ‘need’ for ‘leaders
tough enough’ by veting for Santorum for Senator.2!

After much discussion, the Commission found a reason to believe that Softer Voices
failed to register and report as a political committee. Based upon those discussions, my
impression was that the “We the People” advertisement may have contained some
language that was sufficiently similar td that used by the Santorum campaign as a slogan.
Uader section 100.22(a), the use of a campaign’s slagans can eonstiinte express atvncacy.
Since thare was a reascn to beliave that the advertisement constituted express advncacy
under section 100.22(a), there was also a reason to helieve that the advertisement was
express advocacy under the broader definition of express advocacy found at s#ction
100.22(b). Also based upon those discussions, my impression was that “We the People”
was broadcast on television. Given the expense of such advertising, there was a reason to
believe that Softer Voices was required to register and report as a political committee.22

Comtrary to my belief at the time of the reason to believe vote, OGC’s investigation
did not support a finding that the Santorum campaign used a slogan that was then used by
Softer Voices in “We the People.” And contrary to the assumption that “We the People” was
an expensive television advertisement, the invostigatinn confirmed that it only appecred an
Softer Vaices’ website. Thus, I supported OGC’s recammandation to take no further actinn,
but conld not support requiring Sefter Voices ta register and report as a political
committee.

II.  ANALYSIS

The Softer Voices matter is but one example of a number of cases where the FEC has
employed a variety of multi-factor balancing tests to ascertain whether a group is a
“political committee” under the Act. Political committee is a defined term: “Any committee,
club, association, or other group of persons that receives contributions aggregating in
excess of $1,000 during a calendar year or which makes expenditures aggregating in excess

21]d, OGC also.notes that “the ad dees not direct the reader to take action ta express a view on a public policy
issue or urge the reader to take some action other than to vote for Santorum.” Id. at 12n.10.

22 DGC had advanced other theories in support of its eonclusion with which 1 did not agree. For example, it
relied on section 11 C.F.R. § 100.57, which purported to define “contribution” and was read in a manner that I
felt was much too broad. See MUR 5541 (November Fund), Statement of Reasons of Vice Chair Matthew
Petersen and Commissioners Caroline Hunter and Donald McGahn at 8-12. That the regulation went too far
was later confirmeri by the D.C. Circuit Court of Appeals, first in EMILY's List v. FEC, 581 ¥.3d 1 (D.C. Cir. 2009),
then in SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010).

5
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of $1,000 during a calendar year.”23 In Buckley, the Supreme Court limited the reach of this
provision in two pertinent ways. First, it construed the Act’s disclosure requirements,
reporting requirements, and expenditure limitations “to reach only funds used for
communications that expressly advocate the election or defeat of a clearly identified
candidate.”14 Secend, it furtlrer limited the staiuate ta “anly encomoass organizatipns that
are mimier the control af a candirdate ar thc major parpoaa of which is the nomination or
election of a candidate.”25 This sacoml limitation is commonly called the “major purpese”
test.

As this matter (and countless others) demonstrates, the FEC routinely deviates from
such jurisdictional limitations, and instead employs a variety of ad hoc balancing tests and
subjective intent-and-effect based inquiries in its never-ending quest to regulate political
speech.?6 Certainly, the Commission and its counsel inveke the proper standards inthe
abstract; evory altemnpt is made to portray its various approaches as paradigms of
modoration and objectivity.2? But behind tiie closert doovs ofithe FEC's cnnfidential
enforcement process, the scandards are ever-changing an€d unpredictable, and expand or
contrnct depending on the conclusion sought. The two most egregious examples are th:
FEC's resuscitation of section 100.22(b), which purports to define express advocacy, and its
application of a case-by-case approach to ascertaining whether a group is a political
committee.28

A. The Chec¢kered History of Section 100.22(b)

Promulgated in 1995, section 100.22(b) purports to define “express advocacy.”
Originally, the FEC claimed it was the oodification ef the Ninth Circuit’s decision in FEC v.

232 U.S.C. § 431(4)(A).
24 Buckley, 540 U.S. at 80.
3]d at79.
26 “Because the FEC's ‘business is to censor, there inheres the danger that [it] may well be less responsive
than a court - part of an independent branch of government - to the constitutionally protected interests in
free expression.” Citizens United, 130 S. Ct. at 896 (quoting Freedman v. Maryland, 380 U.S. 51, 57-58 (1965)).
Similarly: '
If speakers are not granted wide latitude to disseminate information without government
interference, they will 'steer far wider of the unlawful zone." This danger is especially acute
when an official agency of gecverament has been created ‘o scritinize the content of political
expression, for such bureauncractes feed upon speech and ahnost ineluctably come to view
unrestrained expression as a political ‘evil’ to be tamed, muzzled, or sterilized. . . . The
possible ineviiahiiity of thia institutionai temlency, however, rantlers this abuge of powar no
less disturhing to those wha cherigh the First Amentiment and the unfettered political
process it guarantees. Buckley imposed upon the FEC the weighty, if not impossible,
obligation to exercise its powers in a manner harmonious with a system of free expression.
FEC v. Central Long Island Tax Reform Immediately, 616 F.2d 45, 55 (2d Cir. 1980) (Kaufman, }., concurring).
27 See, e.g., MUR 5024R (Council for Responsible Government, Inc, et al), Factual & Legal Analysis at 5 (“By its
very terms, section 100.22 is a carefully tailored provision.”). See also 2007 Political Committee Status
Supplemental B&], 72 Fed. Reg. at 5604 (“The Commission was able to apply the alternative test set forth in
11 C.F.R 100.22(b) free of constitutional doubt based on McConnrell’s statement that a ‘Imagic words’ test was
not constitutionally required, as certain Federal conrts had previvasiy held.”).
28 The case-hy-case approach was most recently reaifirmed by the FEC in 2007. See 2007 Palitical Committee
Status Supplemental E&]J, 72 Fad. Reg. at 5595.
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Furgatch, as well as Buckley and FEC v. Massachusetts Citizens For Life (“MCFL").2° But then
the regulation was held unconstitutional by several circuit courts, rejecting such
arguments.3¢ The Commission subsequently adopted a policy that it would not enforce
100.22(b) in the First or Fourth Circuits (where the regulation was held unconstitutional),
which, as a practical matter, resulted in the nan-enforcement of 100.22(b) nationwide.33

Then, in the wake of McConnell v. FEC, and without any prior notice, the FEC revived
the regulation in the context of a confidential enforcement matter.32 First, the FEC asserted
that because the Court in McConnell said that Buckley'’s so-called “magic words” did not
represent “a constitutionally-mandated line beyond which no regulation was possible,” the
FEC believed that “the Supreme Court essentially overruled past decisions invalidating
section 100.22(b) on constitutional grounds.”33 Second, relying on the fact that McConnell

29 See Explanation and Justification for Final Rules on Express Advocacy (“Express Advocacy E&]"), 60 Fed.
Reg. 35291, 35293-95 (July 6, 1995).

30 See Maine Right to Life Committee v. FEC, 914 F. Supp. 8, 12-13 (D. Me. 1995), aff°d per curiam, 98 F.3d 1 (1st
Cir. 1996) (per curiam), cert. denied, 118 S. Ct. 52 (1997) (Under 100.22(b), “what is issue advocacy a year
before the election may become express advocacy on the eve of the election and the speaker must constantly
re-evdlaate his or her words as the election approaches.”); FEE v. Christian Action Network, 894 F. Supp. 946
(W.D. Va. 1995), ¢ffd 92 F.3d 1178 (4th Cir. 1997) (unpublished) and FEC v. Christian Actian Networle (“CAN
1I"), 110 F.3d 1049, 1052-54 (4th Cir. 1097) (condluding that “the anLire prendse of tie caurt’s ahalysis [in
Furgatch] was that words of advacacy such as those recited in footnote 52 were required to support
Commissian jurisdiction,” and that “[i]t is plain that the FEC has simply selected certain words and phrases
from Furgatch that give the FEC the broadest possible authority to regulate political speech (ie.
‘unmistakable,’ ‘unambiguous,’ ‘suggestive of only one meaning,’ ‘encourage[ment]’), and ignored those
portions of Furgatch...which focus on the words and text of the message.” The court also imposed fees and
costs on the Commission for its enforcement efforts.). See also Virginia Society for Human Life v. FEC, 263 F.3d
379 (4th Cir. 2001) (finding 100.22(b) unconstitudonal); Right to Life of Duchess Co., Inc. v. FEC, 6 F.Supp. 2d
248 (S.D.N.Y. 1998) (finding thai 100.22(h)’s definition of ‘express advaracy’ is not authorized by FECA ag
that statute has been interpreted by the United States Suprente Couat ia MCFL and Buckley).

31 5ge Panl S. Ryan, Wisconsin Right io Life and the Resarrettion of Furgatch, 19 Stan. L. & Pal'y Rev. 130, 131
(2008) (“the FEC had stopped enforcing its Furgatch-like definition of ‘express advocacy’ {100.22(b}]}"). See
also MUR 5024 (Cauncil far Responsible Government, Inc,, et al), Statement of Reasons of GChairman Bradley
Smith and Commissioners David Masan and Michael Toner at 2 n.5 (declining to apply 100.22(b) to
communications made in 2000 on the grounds that it “has been held unconstitutianal”) (internal citations
omitted). )

32 See MURs 5024 and 5024R (Council for Responsible Government, Inc, et al.). The FEC originally dismissed
the matter. MUR 5024 (Council for Responsible Government, Inc,, et al.), Statement of Reasons of Chairman
Bradley Smith and Commissioners David Mason and Michael Toner. After the comiplainant sued under 2
U.S.C. § 437g(a)(2), the district court remanded the matter to the CEC for reconsideration of Its decision 1
ligat of McConnell. On remand, the Commission applied

11 C.F.R. § 100.22(b). See MUR S024R (Conngil for Respnusiblie Government, Inc., et al.), GCR #2.

33 MUR 5024R (Council for Responsible Government, Inc, et al.), GCR #2 at 7. The Commission made much of
the hyperbolic language used by Justice Thomas, speaking in dissent, that “[t]he Court, in upholding most of
[BCRA’s] provisions by concluding that the ‘express advocacy’ limitation derived by Buckley is not a
constitutionally mandated line, has, in one blow, overturned every Court of Appeals that has addressed this
question (except, perhaps, for one)... FEC v. Furgatch.” McConnell v. FEC, 540 U.S. 93,278 n.11 (2003)
(Thomas, J., dissenting). Aside from the obvious problem with this position (dissents are not titw), the
majority in McConnell specifically addressed Justice Thorras’ claim by making it explicitly clear that it was not
overruling Buckley. Subseqgtient cases make this dear. See New Mexico Youth Organized v. Herrerg, 611 F.3d
669 (10th Cir. 2010); North Caroiinn Right to Life, Inc. v. Leake, 525 F.3d 274 (4th Cir, 20108); Center for
Individual Freedom v. Carmouche, 449 F.3d 655 (bth Cir. 2086), cert. denied, 549 U.S. 1112 (2QQ7); Andersan v.

7
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upheld the statutory definition of “electioneering communication” “to the extent that the
issue ads broadcast during the 30- and 60-day periods preceding federal prirnary and
general elections are the functional equivalent of express advocacy,” the Commission recast
section 100.22(b) as a regulation that “fills the gaps” between where Buckley’s so-called
“magic words” ends and McComell’s “functional eqaivalent” begins.3¢ The FEC imposed a
civil penalty in the matter.35

In WRTL, the Supreme Court rejected the FEC’s over-reading of McConnell. There,
the Court made clear that McConnell did not uphold the electioneering communication ban
because it was the functional equivalent of express advocacy (as was suggested in MUR
5024R, the matter that resuscitated section 100.22(b)); rather it was upheld only to the
extent that it was the functional equivalent of express advocacy.36 Thus, the FEC's
assumption that McConnell had significantly expanded its jurisdiction was wrong.

Spear, 356 F.3d 651 (6th Cir. 2004), cert. denied, Stumbo v. Anderson, 543 U.S. 956 (2004); Am. Civil Liberties
Union of Nev. v. Heller, 378 F.3d 979, 985 (9th Cir. 2004). Even if Justice Thomas was correct, it would not
have any impact on Right to Life of Duchess Co., Inc. v. FEC, 6 F. Supp. 2d 248 (S.D.N.Y. 1998), as that case
turoed un the limited reach of the underlying statuts, 1ot the constituticnaiity of the regulation.

34 MUii 50124R (Council for Responsible Government, Inc., et al.), GCR #2 at 7-8 (making clear that sectinn
100.22(h) is broader than Bualkiey). See also MUR 5024R, Statement of Reasons of Cemmissioner Bradley
Smith (explaining why the Commission was wrong to revive section 100.22(b)). Mareover, aithough the
Commission's revival of section 100.22(b) was not made public until 2005, it was nonetheless retroactively
applied by the Commission to activity that occurred prior to the 2004 election. See MURs 5511 & 5525 (Swift
Boat Veterans); MUR 5753 (League of Conservation Voters); MUR 5754 (MoveOn.org Voter Fund).

35 But can an agency really abandon a prior interpretation of its own ambiguous regulation without first
going through notice and cominent? See LeMoyne-Owen College v. NLRB, 357 F.3d 55, 61 (B.C. Cir. Z004)
(Roborts, J.) (“[w]here, as here, a party makes a signilicant showing that analogous cases have been decided
differently, the agency must do rrore than simpiy ignore that argument.... The need for an explawation is
particularly acute when an agoncy is apnlying a mulii-factar test iwnugh case-by-case adjudicatiow.”);
Ramaprakash v. FAA, 346 F.3d 1121, 1124 (D.G. Cir. 2003) (agencies must provide a “reasaied analysis
indicating that prior policies and standards are being daiiberately changed, not casually ignored”) {internal
citations omitted); id. at 1125 ("An agency's fnilure to come to grips with conflicting precedent canstitutes ‘an
inexcusable departure from the essential requirement of reasoned decision making."); Alaska Professional
Hunters Ass’n v. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999) (citing Paralyzed Veterans of Am. v. D.C. Arena
L.P, 117 F.3d 579, 586 (D.C. Cir. 1997) (“Once an agency gives its regulation an interpretation, it can only
change that interpretation as it would formnally modify the regulation Itself: through the process of natice and
comment rulemaking.”)); cf United States v. Magnesium Corp. af Am. LLC, 616 F.3d 1129, 1139 (10th Cir.
2010) ("The issue of whather an agency tnay aiter its interpretation of its ywn regulatian without netine and
camment is the subject of a circuit split, with 1he Third, Fifth, and 8ixth Circuits apparently adopting the D.C.
Circuit’s view, and e First and Ninth Circuite seemingly taking the contrary positicn.”). The problem is
exacerbated when the agency relies on a reinterpretation af the regulation to impose a civil penalty. See
MURs 5511 & 5525 (Swift Boat Veterans) (applying 100.22(b) retroactively after its resurrection by the FEC,
resulting in the payment of a civil penalty). Cf Magnesium Corp. of Am. LLC, 616 F.3d at 1144 (“[E]ven if
Congress repealed the [Administrative Procedures Act] tomorrow, the Due Process Clauses of the Fifth and
Fourteenth Amendments would still prohlbit the imposition of penalties without fair notice.... And it pertains
when an agency advances a novel interpretation of its own regulations in the course of a civil enforcement
action. If ant agency could punish a regulated party for following the agency’s own inturpretation of its own
ambiguous regulation, after all, ‘tiie practice of administrative law would cumne to resemble ‘Russian
Roulette.”) (Internal citatipns emitiad).

36 WRTL, 551 U.S. at 453.
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Nonetheless, section 100.22(b) lived on. In the wake of WRTL, the FEC promulgated
a rule that purported to define “permissible” electioneering communications, and
essentially relegated the First Amendment to a regulatory exception to the Act.37 This rule
wace then used to “inform” the FEC's use ef section 100.22(b), and keep it viable, since
section 100.22(b) had some supetficial similarity to tlte test articulated by Chief Justice
Raherts in WRTL. But in Citizens United, the Suprema Court once again madeelear that the
FEC was wrong, and struck as uncanstitutioral the Commission’s WRTL rule and its twin-
part, 11-factor balancing test for determiningj what speech is banned.38 Perhaps sensing
that its beloved section 100.22(b) had the same flaws,3? the FEC’s lawyers recycled yet
another rationale, this time appealing not to the statute upon which it was originally based,
but instead to the FEC’s supposed general power to make policy.40

B. Problems With the Current Incarnation of Section 100.22(b)

On its face, section 100.22(b) is vegue and goes beyond the construction of express
advocacy announced in Buckley; in application, it is nothing more than the same sort of ad
hoc, multi-factered halancing test rejected by the Supreme Court in Citizens United.
Similarly, when the vagaries of section 100.22(b) are combined with the FEC'’s creative
interpretations of Buckley’s major purpose test (particularly efforts that appear designed to
expand, not limit the reach of the statute), it is anyone’s guess what comes within the FEC's
self-proclaimed regulatory jurisdiction.

Today, the flaid application of section 100.22(b) is raticnalized in three ways:

37 See 11 C.F.R. § 114.15 (defining so-called “permissible electioneering communications”).

38 Cjtizens United, 130 S. Ct at 895-96.

39 Tellingly, the regulation is often paraphrased. See, e.g., The Real Truth About Obama, Inc. v. FEC, No. 09-724,
Brief for the Respondents in Opposition to Petition for a Writ of Certiorari at 14 (when purporting to quote
section 100.22(b), the regulation’s inclusion of context is omitted, and replaced by an ellipses; similarly, the
regulation is essentially rewritten to make it seem as if it is not an internally inconsistent, two-part test, that
demands the regulator view a communication “taken as a whole,” but then focus on its “electoral portion”).

40 See The Real Truth About Obama, Inc. v. FEC, No. 09-724, Brief for the Respondents in Opposition to Petition
for a Writ of Certiorari at 2; see also MUR 5634 (Sierra Club), Factual & Legal Analysis at 9 n. 8 (“Accordingly,
the Commission possesses broad authority to interpret tlse term, to ‘formulate policy’ on it, and to ‘make,
amend, und repeul such rules. .. as are nacessary’ regarding it.")(intarnal citatiuns omitted). Mut see Faucher
v. FEC, 928 F.2d 448, 471 (1st Cir. 1991) (quoting Chevron U.S.A, Inc. v. Natural Resaurces Defense Council, Inc.,
467 U.S. 837, 844 (1984) (“Qrdimarily, when a statute is silent or ambiguous, ‘considerahle weight shauld be
aceorded to an executive department’s construction of a statutory scheme it [has been entrustedi] to
administer.” That rule of construction no longes applies, however, once the Supreme Court has spaken on the
issue.... Itis not the role of the FEC to second-guess the wisdom of the Supreme Court.”)). See alsa EMILY’s
Listv. FEC, 581 F.3d 1 (D.C. Cir. 2009) (holding that the regulations at issue in that case exceeded the
Commission’s statutory authority); id. at 26 (“By the plain language of the Federal Election Campaign Act
(FECA), the FEC lacks the power it now asserts.”) (Brown, |., concurring); Shays v. FEC (“Shays I"}, 414 F.3d 76,
109 (D.C. Cir. 2005) (noting that the Commission’s regulation at issue in thal case “runs roughshed over
express limitations on the Comunission’s power”); FEC v. Machinists Non-Purtisan Political Leagne, 655 F.Ad
380 (D.C. Cir. 1981) {rejecting the Commission’s attempt to imparmissibly assert jurisdiction into an
unprecedanted area).

9
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e Section 100.22(b) is enforceable, because it is the same as/consistent
with/informed by Chief justice Roberts’ description of the “functional equivalent of
express advocacy” found in WRTL;

e Although section 100.22(b) was declared unenforceable, the FEC may nonetheless
confinue to enforce it because of McConneil and WRTL; and

e Section 100.22(b) only triggers disclosure requirements, and no longer functions as
a restraint on speech; thus, its contours need not be as precise.

Unfortunately, all of these assumptions are flawed, and can be debunked.

1. Flawed Assumption #1: Section 100.22(b) is enforceable because it
is the same as/consistent with/informed by Chief Justice Roberts’
description of the “functional equivalent of express advocacy” found
in WRTL

Although a number of courts have struck section 100.22(b) due to, inter alia,
vagueness and over-breadth concerns, some nonetheless support its continued
enforceability on the basis of some perceived superficial similarities between its language
and the opinion authored by Chief Justice Roberts in WRTL. In fact, OGC applied this
reasoning in the Softer Voices matter.#! But a more careful review reveals that the WRTL
“functional equivalent of express advocacy” test and section 100.22(b) are not the same.
Onu the cantrary, beth the language of the regulation itaelf and the FEC's application of it
(which goes well beyond its langnage) is nething more than the same sart of muiti-part, .
multi-factor balancing test the FEC concocted after WRTL to define the separate hut related
concept of the functional equivalent of express advocacy, which the Gourt struck io Citizens
United.

a. The FEC and the functional equivalent of express advocacy

WRTL concerned the reach of the “electioneering communication” ban of McCain-
Feingold. The statute banned electioneering communications, defined as: (1) any
broadcast, cable, or satellite communication, (2) which refers to a clearly identified Federal
candidate, (3) paid for with corporate or union general treasury funds, (4) made within 60
days before a general, spacial, ar runoff election, or 30 days before a primary ar; preference
election, conventien, or caucus for the office sought by the candidate, and (5) targeted to
the relevant electorate.42

41 See MUR 5831 (Softer Voices), FGCR at 12 n.10 ("Although the Commission’s express advocacy regulation
was not at issue in WRTL, the Court’s consideration of what could be regulated as an electicneering
communication set forth a test that included elements similar to those used in 11 C.F.R. § 100.22(b).”)
(internal citations omitted). See also MURs 5910 & 5694 (Americans for Job Security), FGCR at 11 n.12
(same); MUR 5991 (U.S. Term Limits, Inc.), FGCR at 6 (same); MUR 5874 (Gun Owners of America Inc.),
Factual and Legal Analysis at 4 n.2.

42 See 2 U.S.C. § 434(f)(3) (defining “electioneering communication”).

10



1104428467 44686

Case 3:08-cv-00483-JRS Document 154-1 Filed 02/09/11 Page 11 of 45

The Court agreed that McCain-Feingold could not constitutionally prohibit the
advertisemerits at issue regarding judicial nominations. According to the Court, although
this statute was not vague, it was still overbroad, as it captured non-campaign
advertisements. As explained by Chief Justice Reberts, McConnell had limited the reach of
the statutany ban @ the functitinal equivnlent pf express advocacy. Tire Chief Justice
further explained that in additian to the statutory criteria defining electioneering
communication, an advertisemeirt came within the reach of the statute “anly if the ad is
susceptible of no reasonable interpretation other than as an appeal to vota for or against a
specific candidate.”#3 In other words, in this context, to constitute the “functional
equivalent of express advocacy,” a communication must satisfy all six criteria (five from the
statiite, and the “appeal-to-vote” test).

In the wake of WRTL, the Commission commenced a rulemaking to instruct
speakers about what the FEC termed “permissible” speech.4# In passing a final rule, the
FEC developed its awn interpretations that contradietrd Chief Justice Roberts’ repeatad
admenitions to favor speech over censorship and to give speakers clear guidarce about the
line between regulated and non-regulated speech. The FEC pusported to establish a safe
harbor for certain speech, while subjecting other speech to a “multi-step analysis for
determining whether [electioneering communications] that do not qualify for the safe
harbor nevertheless qualify for the general exemption.”45

To avail oneself of the safe harbor, one’s speech could not mention “any election,
candidacy, political party, opposing candidate, or voting by the general public,” nor could it
take a position on the candidate’s “character, qualifications, or fitness for office.”46
Moreover, the advertisement could only reference certain tupics: “a legislative, exetutive,
or judicial matter or issue,” ar propose a “comrmercial transaction.”4’ In additien to only
tailting abaut the government-appraved subjact matter, the advertisament had to “urge the
public ta take a position and cantact the candidate."48

For communications outside the safe harbor, the FEC created a multi-step analysis
to consider “whether the communication includes any indicia of express advocacy and
whether the communicdtion has an interpretation other than as an appeal to vote for or
against a clearly identified [flederal candidate in order to determine whether, on balance,
the communication is susceptible of no reasonable irmerpretalion other than as an appeal

43 WRTL,551U.S. at 452.

4 Notice of Proposed Rulemaking on Electioneering Communications, 72 Fed. Reg. 50261, 50264 (August 31,
2007); see also Explanation and Justification for Electioneering Communications (“Electioneering
Communications E&]J"), 72 Fed. Reg. 72899 (Dec. 26, 2007).

45 Electioneering Communications E&]J at 72902.

46 Id. at 72903; see also 11 CFR § 114.15(b}(1)-(3).

47 Electioneering Communications E&J at 72903.

48]d
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to vote for or against a clearly identified [flederal candidate.”#® This is the now-infamous
“two-part, 11-factor balancing test” openly mocked by the Court in Citizens United.5°

b. Section 100.22(b) on its face is vague, asking more than it
answers

Section 100.22(b) purports to define express advocacy as communications that:

When taken as a whole and with limited reference to external events, such as the

proximity to the election, could only be interpreted by a reasonable person as

containing advocacy of the election or defeat of one or more clearly identified

cardidate(s) because -

(1) The electoral porticn of the comnunication is unmistakable, unambigucus,
and suggestive of only one meaning; and

(2) Reascitbie minds could nat differ as to whethor it encourages actions to
elect or defeat ore or more clearly identified candidate(s) or encourages
some other idnd of action.51

The Explanation & Justification (“E&J") that accompanied section 100.22(b) notes
that “communications discussing or commenting on a candidate’s character, qualifications
or accomplishments are considered express advocacy under new section 100.22(b) if, in
context, they have no reasonable meaning other than to encourage actions to elect or
defeat the candidate In question.”52 That the regulation allows for the consideration of
unspecified “context” is undisputed: “The Commission recognized the necessity of
cansidoring cantext when it pramulgated section 100.22, adding a context element to both
100.22(a) and (b)."53

Even a superficial reading of this regulation reveals a number of vague, unspecified
terms. For example, what is a “limited reference” to “external events”? The regulation
points to “proximity to the election,” but the inclusion of “such as” hints that there are other
factors, described as “external events,” that can be referenced. And the reference can only
be “limited” - limited to what, it does not say. Likewise, how close to the election satisfies
“proximity to the election”? A few days, weeks, or maybe months? The face of the
regulation offers no guidance.5¢

4911 CF.R § 114.15(c) (eraphasis added).

50 Citizens United, 136 S. Ct. at 895 (“In fact, after this Court in WRTL adopted an objective ‘appeal-to-vote’ test
for determining whether a communication was the functional equivalent of express advocacy, the FEC
adopted a two-part, 11-factor balancing test to implement WRTL's ruling.”).

5111 C.F.R. § 100.22()b).

52 Express Advocacy E&]J, 60 Fed. Reg. at 35295.

53 MUR 5024R (Council for Responsible Government, Inc.), GCR #2 at 8 (citing Express Advocacy E&], 60 Fed.
Reg. at 35295).

54 The Commission considered but declined to adopt a proposal specifying an express advocacy timeframe
(i.e,, a specific numher of days before an election), opting instead for a “case-by-case” approach. Express
Advocacy E&], 60 Fed. Reg. at 35295 (“... the timing of the communication would be considered on a case-by-
case basis.”). But see Leake, 525 F.3d at 284 (In a similar context, the Fourth Circuit noted: “Furthermore,
these same open-ended terms provide littie ex ante natice ta political speakers as ta whether a regulater,

12
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Then there is the internal inconsistency that seems to create a two-part test. First,
read the communication “taken as a whole” (which includes not only the whole of the
communication’s content, But unspecified “external” factors); and if (presumably} that is
not enough to justify regulation of the communication, move on to step two, and focus on
the “eiectoral partion.” But which is the foous? The whale cummnnication, or just the
“aioctoral portinn”? And what precisaly is the “electoral portion” of the commumiratian?
The E&] appears to say that the “electaral partion” need not be electoral at all, but instead
can merely concern “character, qualifications or accomplishments.” And one need not raise
such matters in any sort of pointed or adversarial manner. “Discussing” or “commenting”
on one’s “accomplishments” is enough, so long as it “encourages actions” to elect or defeat.
What sort of actions does the regulation have in mind? How does one go about
“encouraging” such unspecified actions? Is not divining a cornmunication’s “electoral
portien” a self-fulfilling prophecy - after all, once a regulater declares partof a
communication to be the “eleetorat partion,” how could that portion be read any way other
than as "electoral” and thus sufficiently election-relnted to uonstitute express advocacy
under the regulation?

The vagaries found in section 100.22(b) are easily illustrated by example. To
borrow from a hypothetical raised during oral argument in Citizens United, assume a 500-
page book spends 499 pages explaining in intricate detail, and without much in the way of
charged rhetoric, all the legislative proposals of an elected official. But then, on the last
page of the book, it concludes “vote for” the official who was the subject of the book.55 Does

applying supple and flexible criteria, will make a post hoc determination that their speech is regulable as

electoral advocacy. This approach simply guarantees that ordinary political speech will be chilled, the very

speech that people use to express themselves on all sides of those issues about which they care most
deeply.”).

55 Tramscript of Oral Argument at 29-30, Citizens United v. EEC, No. 08-205 (S. Ct. arguud Mar. 24, 2609):
CHIKF JUSTICE ROBERTS: it’s a 500-page baok, and at the end it says, aiid sa vote for X, the
gosernment could han that?

MR. STEWART: Well, if it says vote for X, it would be express advocacy and it would be covered by the
pre-existing Federal Election Campaign Act provision.

MR. STEWART: Yes, our position would be that the corporation could be required to use PAC funds

rather than general treasury funds.

CHIEF JUSEICE ROBERTS: And if they dliin't, you could ban it?

MR. STEWART: Ifthey didn’t, we coutd prahitit the putilication of the book using the corporate

treasury funds.
Contrary to the assertion made by the Sclicitar General in the subsequent Citizens Unitad re-arguntent, that
the FEC has never pursued a baok, see Transcript of Oral Argument at 65-67, Citizens United v. FEC, No. 08-
205 (S. Ct. reargued Sept. 9, 2009) (“although fthe Act] does cover full-length books,” “the FEC has never
applied [it] in that context,” “there has never been an enforcement action for books,” and there has been “no
administrative practice of ever applying it to books”}, the FEC has pursued books. See MUR 5642 (George
Soros) (investigating a book by Soros that was critical of President George W. Bush); see also FEC v. Forbes, 98
Civ. 6148 (S.D.N.Y. Aug. 21, 1998) (the Commission asked the court to find that bl-weekly columns authored
by the candidate in Furbes Magazine resultad in knowing violations of the Act by the candidate, the magazine,
and his campaign rommittee); Reader’s Digest Ass’n, Inc. e. FEC, 509 F. Supp. 1210 (S.D.N.Y. 1981) (pleintiff
saught to block the Cororhisaion from investigating a virieo-tepied re-anactiaent af Seriator Edwand Keunredy’s
automobile accident at Chappaquiddick, which was produced ia .connection with the puhlicatiore of a

13
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that convert the entire book to express advocacy, which in turn could generate a reporting
obligation?56

What if the last sentence is something less direct: “because of all his
accomplishments, we nead to do everything we cen to keep [the elecird official] in office.”
Is that express advocacy? It talks abiout his accomplishmeuts, and seems tn encourage
actioms to elect the official. Is the fact that he is a candidate emugh of an “external” event
to presumably move to step two, an analysis of the electoral partian? What if the official
has not yet declared his intent to seek re-election? What if he has announced his
retirement? Are these the sorts of “external” factors contemplated by the regulation?

Or because it is a bouk, do we read it as a whole? Is that the sort of external factor
that cuts against finding it to be express advocacy? What if the last sentence was even less
direct: “we need to du everything we can to help him"? A reasonable nfind could reati that
as entauraging acdons to keep the official int office. Cnuld anyrme really disagree thai the
sentanre could nat be read that way? If the beok ware released in the fall of an election
year, does that make it proximate to the election? What if it were written by a political
science professar, who published it in time far his fall semester (in an election year)? Is
that an external event that cuts against finding express advocacy, and trumps the other
external event, namely proximity to the election? And does the book cease to be express
advocacy the day after the election? What if the book did not advocate any sort of action?
Since, in the words of the regulation, it does not “encouragfe] some other kihd of action,”
dces that mean the book’s discussion of the public official’s accomplishments is enough to
constitute express advocacy?57

c¢. Snction 100.22(b) an its face differs from WRTL

In addition to the facial vagueness, section 100.22(b) differs from Chief Justice
Roberts’ approach in a number of critical ways. First, the regulation lacks the very clear
criteria found in the statutory definition of “electioneering communication” that was at
issue in WRTL. In other words, the appeal-to-vote test as articulated by the Chief Justice is
not a free-floating test;58 instead, it is a judicial limitation on a statute that had very clear
and very objective triggers: (1) a television or radio advertisement that (2) referenced a
federal candidate; (3) paid for with eorperate or uniun general treasury funds; (4) aired
within 30 days of the primsry olection or 60 dnys of the general electiniy; and (5) temgeted
to a signifirant part of the electorate.

February 1988 Reader’s Digest article about Senator Rennedy, who was a candidate for President at the time
of pulilication).

56 And assuming that it did trigger a reporting obligation, when would that obligation occur? Each time a
copy of the book was sold?

57 For example, Hillary the Movie “referred to Senator Clinton as ‘Machiavellian,’ asks whether she is ‘the most
qualified to hit the ground running if elected President,’ and the narrator reminds viewers that ‘a vote for
Hillary is a vote to continue 20 years of a Bush or a Clinton in the White House.” Citizens United, 130 S. Ct. ut
890. Yet the film was not express advocacy, but merely its functional equivalent.

58 WRTL, 551 U.S. at 474 0.7 (*And keep in mind this test is only triggared if the speech meets the brightline
requirements of BCRA § 203 in the first place.”).
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Whereas WRTL concerned certain communications within clearly defined time
periods before an election (30 days pre-primary, 60 days pre-general), section 100.22(b)
can be applied year-round.5° Although “proxinnly to the election” is a factor to be
considered, it is only one of other nebulous factors. Does “proxiinate” niean mere days
before tho election? Weeks or months? 61 days before a genaral, ar 31 days liefore a
priraary? Likewisn, the application of section 100.22(b) is not limited to only some
speakers (unlike in WRTL, which only applied to corporate, union, or cancerned
individnals, and only after the government, relying nr: Austin v. Mich. Chamber of Commerce,
established its need to do so in McConnell).

Nor is the regulation’s application limited to a significant part of the relevant
electorate. Thus, even if a communication is never distributed to actual voters, that still
does not preclude the application of section 100.22{b). WRTL, un the other hand, only
applied to communications that could be received by a dignificant part of the electorate.
Likewise, WRTL enly caucerne itself with telavision and radio ads (again, aftor the
government had presented evidence that justified treating such cammunications
differently); whereas section 1010.22(h) applies not nly to television and radio, but to
direct mail, telephone calls, and even fundraising solicitations. Thus, contrary to any
assertion that section 100.22(b) is narrower than WRTL,$0 the importatian of the appeal-
to-vote test into the definition of expenditure (absent the other limiting criteria), creates a
significantly broader regulatory regime.

Second, although both WRTL and section 100.22(b) invoke a notion of “reasonable,”
the use of the word differs radically hetween the two. On the one hand, WRTL invokes
“reasonable” in the context of the appeal-to-vote test: that the language of the ad is
“susceptible af ne reasonable intecpretatian othar thon as an appeai to vote for ar against a
specific candidate.”é1 In farmulating this test, Chief Justice Roberts explained that this
appeal-to-vote test was both simple and speech-protective.52 In the very same areacof the
opinion, the Chief Justice explained the importance of the objectiveness of the test. He
reasoned that under the appeal-to-vote test:

59 The McConnall/ WRTL functinonal equivalent of express advocacy test is a judicial limitation on a statutory
provision that covers only communications run within 30 or 60 days of an election. In other words, it has no
bearing on communications outside the electioneering communications window. Express advocacy, on the
other hand, is a standard that applies to communications year around. Thus, redefining “express advocacy”
beyond the construction of Buckley by including one part of the test for its functional equivalent (i.e., the more
amorphous appeal-to-vote test) ignores a clear line drawn by Congress. For example, an advertisement run
61 days before an election cannot, as a matter of law, be an electioneering communication, and whether or
not it can be read as containing an appeal-to-vote ought to be irrelevant. Stated differently, even though prior
to Citizens United corporations were banned from engaging in express advocacy, they could nonetheless pay
for communications that came within the appeal-to-vote test so long as such communications were not
broadcast within 30 days of the primary election or 60 days of the general election. Re-defining express
advocacy to intlude the appeal-to-vote test impermissibly removed this statutory distinction.

60 See The Real Truth About Obama, Inc. v. FEC, No. 09-724, Brief for the Respondents; in Opposition to Petition
for a Writ of Certiorari at 15 (“Section 100.22(b) is narrower than the WRTL test.”).

61 WRTL, 551 U.S. a1 451.

62 Id, at 468-73.
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(1) There can be no free-ranging intent-and-effect inquiry.

(2) There generally should be no discovery or inquiry into contextual factors.

(3) Discussion of issues cannot be banned merely because the Issues might be relevant
to ar election.

(4) In a debatable case, the tie is resolved in favor of protecting speech.63

The Court went to great lengths in WRTL to explain the constitutional significance of
its test by referencing the fact that it must ignore contextual references, “eschew the open-
ended rough-and-tumble of factors,” which invite burdensome discovery and lengthy
litigation, and give the “benefit of the doubt to speech, not censorship.”é4¢ Under WRTL,
once one reasonable construction of a communication is found (other than as an appeal to
vote), the analysis ends; there is no balancing of reasonabie interpretations of speech.b5

On the other hand, under section 100.22(b) the FEC gives the tie to tho regulator,
not the speaker. It balances reasonable constructions, and in the close call, mandates
regulation. This is acooniplished by invoking both a “reasonuble person” a1 a “reasonoble
mind” test.66 The regulatian can be read as asking if the urdefined “electoral portion” of a
commuvoication can he read as encouraging actions to elect or defeat candidates, and if so,
whether reasonable minds could differ that the communication could be so read. This does
not protect issue advocacy or discussion. Instead, it essentially removes from
consideration discussion of an elected official’s accomplishments, by characterizing such
discussion as “electoral.” By drawing the line in the wrong place, section 100.22(b) fails to
acknowledge that candidates, “especially ineumbents, are intimately tled to public issues

63]d at 474 n.7.

64 [d. at 482. Seeniso Leake, 525 F.3d at 283 ("WRTL specifically counseled against the use of faetor-based
standards to define the boundaries of regulable speech, since such standards typically lead to disputes over
their meaning and therefore litigation.”).

65 The nution of a reasonable construction of speech was not invented out of whole cloth by the Chief Justice.
On the contrary, it is nged in other First Amendment contexts, including libel. In lilinais, for example, courts
apply the innocent canstruetion test in analyzing iibel claims. In those situotians; ar "articleisio be reasd asa
whole and the words given their natural and obvious meaning, and requires that words allegedly libelous that
are capable of being read innocently must be so read and declared nonactionable as a matter of law.” John v.
Tribune Co., 24 111.2d 437, 442, 181 N.E.2d 105, 108 (1ll. 1962). Stated differently, a “statement ‘reasonably’
capable of a nondefamatory {nterpretation, given its verbal or literary context, should be so interpreted.
Thare is no balancing of reasonable constructions.” Solaia Techrvlogy, LLC v. Speclalty Pub. Ce., 852 N.E.2d
825, 859 (HL 2006).

66 The FEC has rationalized its uce of n reasanable person test by looiring m ather nen-First Amendment areas
of the law. Sometimes, it looks to the use of a reasonable person test to define ceznmon law duties (under
negligence, far example). Gther timos, it looks to “reasanableness” as that term is used in Fourth and Fifch
Amendment jurisprudence. See Terry v. Ohio, 392 U.S. 1 (1968) (explaining “reasopable suspicion”); Florida v.
Jimeno, 500 U.S. 248 (1991) (reasonable consent). But in both instances, the question is not whether a
private citizen can speak, but whether the canduct of government law enforcement officers or others was
reasonable under the circumstances. In other words, in both areas it is used to determine whether there isa
breach of the applicable standard of care. Such use is improper in the First Amendment context, where
citizens have no duty to "steer clear” of cettain speech, and fallure to do so cannot ini tarn be judged by a
reasonable person standard. On the contrary, First Amendment case law enjuys a {eng-standing history of
striking down laws that operate in a fashien direeting citizens to “stear clear” of ronstitutiarally protected
expression. See, ag., Ashcmoft v. Free Speeah Caalitinn, 535 U.S. 234, 252 {2002) (“The GQoyvernment c:miai bon
specch fit for adults simply because it may fall into the hamis of children.”).
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involvinglegislative proposals and governmental actions.”¢? But by declaring discussion of
such issues “electoral,” section 100.22(b) makes almost any discussion of candidates off
limits, and favors reguldtion as the norm, leaving liberty as the exception.68

d. The FEC continues to use the same test that was struck in
Citizens United

Areview of the FEC's numerous enforcement and other matters demonstrates that
the vagaries found in section 100.22(b) are not merely academic. In fact, the application aof
section 100.22(b) is not limited to its already-vague regulatory text.5 Indeed, the
Commission’s current version of the express advocacy test is essentially the same multi-
factor balancing test that it had employed to define the functional equivalent of express
advocacy, prior to its rejection by the Court in Citizens United. Despite this rejection, the
test lives on under the guise of sestiont 100.22(b).

The result of exparting the FEC’s erroneous reading of Chief Justice Roberts’ opinion
in WRTL is the continued use of the same sort of multi-factor balancing test that the FEC
had erroneously used to define the functional equivalent of express advocacy.”® Under this
test, reference to context of the sort rejected by the Court is routinely considered. The
application of the test looks not to the language of the communication itself, but to the
subjective intent of the speaker, or how the speech is perceived by the so-called
“reasonable person.” Oftentimes, the burden is shifted to the speaker to prove that the
advertisement is not express advocacy,’! in a remarkably similar manner (and even using
the same sort of language) as in tho failed efforts to dofine the furrctional equivalent of
express advocacy. In other werds, it presumes the government can regulate a particular
cammumnication merely because it references someone wha is running for office, and tham it
is up to the speaker to prove that its speech is a “genuine” issue advertisement.

87 Buckley, 424 U.S. at 42.

68 This inverts the proper analysis. See Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 296-57 (1981)
("Buckley identified only a single narrow exception to the rule that limits on political activity were contrary to
the First Amendment. The exception relates to the perception of undue influence of large contributors to a
candidate.”) (emphasis in original).

59 The FEC has made clear that its reading of section 100.22(b) is not limited to its regulatory text. See MUR
6073 (Patriot Majority 527s), FGCR at 9 (referring to the “distillation of the meaning of ‘expenditure’ through
the enforcement process”).

70 | am net the first to coine to this conclusian. See, e.g., MUR 5874 (Gun Owners ef Amerira, Inc.), Statemeni
of Reaserns of Cammissioner David Mason at 4 (“Section 100.22(b) suffers from the exact type of
constitutional frailties described by the Chief Justice [in WRTL] because it endorses an inherently vague
‘rough-and-tumble of factors’ approach in demarcating the line between regulated and unregulated speech.”).
71 But see Law Students Civil Rights Research Council, Inc. v. Wadmond, 401 U.S. 154, 162-63 (1971) (upholding
arule that “lends itself to a construction that could raise substantial constitutional questions, both as to the
burden of proof permissible in such a context under the Due Process Clause of the Fourteenth Amendment,
and as to the permissible scope of inquiry into an applicant’s political beliefs under the First and Fourteenth
Amendments,” on the grounds that the administering agency’s construction of the ritle “is both extremely
narrow and fully cognieant of yroteeted constitutianal freedoms,” incbiuiing that the rnle “places upon
applicants no burden of proof.”).
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The Commission’s own enforcement matters illustrate the test in action. For

example, in the Softer Voices matter, the FEC's lawyers counseled the Commission to look
to the follewing factors tc establish that a communication referencing Senator Rick
Santorum contained express advocacy because it:

“praises Santorum;”

“in the context of describing national security threats;”

“prominently features images of him;”

“casting him in a positive light;"

depicts photographs of Santorum and his electoral opponent Casey;

“attacks Casey’s gualifications and praises Santarum’s;”

includes a phrase (‘Rick Santorum. Real. Experienced. Leadership.”) which is
“centered” on the candidate and references “personal characteristics” somehow

unrelated to any issue;

uses the word ‘leadership,” which is sontehow a reference to his election to the office
of Senator; and

“The-erl dces not direct the reader to take action to express a view o a prublic policy
issue or urge the reader to take some action other than to vote for Santorum.”72

In another matter, MUR 5988 (American Future Fund), the Commission’s General

Counsel concluded that the following advertisement, which did not reference an election or
otherwise encourage the viewer to vote, constituted express advocacy:

When the unthirikable happened, Senator Norm Coleman teamed with Amy
Klobuchar to secure $250 million to rebuild the 35W bridge. Coleman has
worleed with Republicans and Democrats to make college more affordable,
expand opportunities for our soldiers and National Guard returning home,
and crack down on predatory lenders. An independent voiee for Minnesota:
Norm Coleman. (Call Norm Coleman and thank him for his agenda faor
Minnesota. '

The telephone number for Senator Coleman’s district office in St. Paul,
Minnesota appeared on the screen at the end of the advertisement. Also at
the end of the advertisement was the written disclaimer, “Faid for by the
American Future Fund.”

72 MUR 5831 (Softer Voices), FGCR at 10-12; id., Factual & Legal Analysis at 6-8.
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Even though the advertisement praised a U.S. Senator’s bipartisan legislative
accomplishments, it was nonetheless express advocacy in the eyes of the Commissfon’s
lawyers because the advertisenient supposedly “lack[ed] a specific legislative focus,"?3
“[was] candidate centered,” and “request[ed] electoral support by cheracterizing Colenian
as An tedapandent Vaice for Minnesota.”’# That the actian urged by the advertisement was
to call the Senatar at ks official office niumbar regarting the legislative accomplishments
did nat, in the eyes of the Commission’s lawyers, change thair conclusion.”s

In another matter, the Commission’s lawyers concluded an advertisement that did
not contain express words of advocacy “may” nonetheless contain express advocacy
because a “viewer would reasonably interpret this ad as urging a vote against” the public
official referenced in the advertisetnent.’¢ This sort of approach could not be more at odds
with the numerous judicial pronouncements that make clear that the Commission may not
look to the subjective impression ef the viewer in determining whether or not a
cominunicatian cotstitutes auprass arlvocaey.’”” That the General Cotinsel could nnly say
that it “may” censtitate express advocacy in the eyes of a reananaiile viewer?”8 illuatrates
that this determinatinn is nat viewed as a bright-line question of law, butiinstead is a
muddy, fact-intensive inquiry. Again, this flies in the face of every judicial decision on the
subject, and shows that the tie goes to the FEC, not the speaker.

These are but a few examples of dozens and dozens of communications that have
been deemed “express advocacy” by the Commission’s lawyers, using a multitude of vague
factors (none of which are based on the Commission’s regulatory language, but yet are
eerily familiar as thre same totality-of-the-circumnstances, inuiti-factor approach the FEC
triad to use in defining the functional equivalent of express advocacy), such as:

73 See MUR 5988 (American Future Fund), FGCR at 8-9 (because an advertisement “lack[ed] legislative focus,”
it would constitute express advocacy). But see MURs 5474 & 5539 (Dog Eat Dog Films, Inc.), FGCR at 17 (0GC
concluded that a film and related marketing materials did not contain express advocacy even though: (1) “the
film’s criticism is wide-ranging,” targeting the President, Members of Congress from both parties, and
touching upon military recruitment policies, the budget process, the Patriot Act, the Iraq War, and the
response to 9/11; and (2) the film refers to the incumbent president by name, and makes a statement
concerning his re-election).

7¢ MUR 5988 (American Future Fund), FGCR at 8-9.

75 Id. But in other cases, urging a call to thank “can... be construed as an effort to encourage [the pubiic
official] to maintain his positien au the specifir: legislative issues identified 1i1 the ads.” MURs 5916 & 5694
(Arniericans for Job Security), FGClt at 13 n. 14.

76 Id. at 13. Yetin the context of a challenge to the FEC's coordination rules, the D.C. Circuit cited these
advertisements by Americans for Job Security, and stated that they “did not contain the ‘magic words’ of
express advocacy,” and therefore could have been coordinated with candidates under the Commission's rule
which covered only advertisements containing express advocacy outside the so-called time windows. Shaysv.
FEC (“Shays I1I"), 528 F.3d 914, 924 (D.C. Cir. 2008). But in a subsequent enforcement matter against
Americans for Job Security (MURs 5910 & 5694), the FEC's lawyers argued that these same advertisements
contained express advocaey (and did so without any mention of the Shays Il deciston).

77 Citizens United, 130 S. Ct. at 889 ("t functinnai-equivalent test Is objective”); WRTL, 551 U.S. at 467
(declining to adopt a test tarning en “the speaker's intent to affect an election”).

78 MURs 5910 & 5694 (Americans for Job Security), FGCR at 13.
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e “lacks specific legislative focus;"7°
e “candidate centered;"80

o characterizing a public official as “an independent voice,” or telling the viewer to call
and “thank” the official for official action;8!

e saying someone has demonstrated “leadership,” or has been a “common sense
voice” is somehow an emphasis on character, which equates to express advocacy;82

e saying someone has “experience” is somehow an emphasis on qualifications, which
equates to express advocacy;83

e saying someone is a “small businessman for 17 years” is somehow an emphasis on
accomplishments, which equates to express advocacy (even though the
advertisement focused en the need to pratect jobs);84

o failing to urge some specific action to be taken by the elected official;8

e asking the viewer to “ask [the candidate] about his plans to bring our children back
to [the state];"86

o failing to include a contact phone number;87

e questioning a pubic official’s leadership potential;88

e how a viewer would “reasonably interpret” an advertisement;8?

e touting or attacking character, qualifications and accomplishments;%0

e “proximity to the upcoming election;"91 and

79 MUR 5988 (American Future Fund), FGCR at 8.

80 Id,

81 1d

82 MURs 5910 & 5694 (Americans for Job Security), FGCRat 11.

83 /d, at 10.

8 ]d, at10-11.

85 Jd,

8 Jd at 13.

87]d.

88 Id.

89 Id,

9% MURs 5831 & 5854 (Lantern Project/Softer Voices), Factual & Legal Analysis at 8.

91 MUR 5831 (Softer Voices), FGCR at 12. Of course, how “proximate” has never been defined. See MURs 5755
& 5440 (New Democratic Network), FGCR at 11 (“the Advertisement’s ‘proximity to the election’ (less than
four weeks) might be comparable to the publication in Furgatch (one week).”) (emphasis added).
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e “on balance.”92

Such a “loose mélange of factors do not elucidate WRTL’s objective test; instead, they
present the very infirmity illentified by WRTL, namely, that of supplylng reguldtors with
nearly endless pussibilities for liscovering whethar a communicatioa cau ‘only be
interpreted by a reasnnable person as advocating the nominatien, elaction, or defeat ef that
candidate in that eleetion.”93

The use of such factors has not been limited to just a few cases. On the contrary,
they are used in case after case, including when examining other types of communications,
such as voter guides and polls. For example, in MUR 5634 {Sierra Club), the FEC claimed
that a voter guide that did not contain any of the so-called “magic words” of Buckley
nonetheless was express advocacy. The voter guide stated “Let your conscience be your
guide” and “lat your vute bie your voiee,” urged the reclpient to “Find cut more about the
canditiates Irefore you vate,” and included the Sierra Club’s websgite.?4

The FEC identified twa “factors” relevant to its analysis im MUR 5634 (but which, in
the context of a voter guide, are unremarkable): (1) that the guide was distributed before
the general election; and (2) that it identified the two leading candidates for President and
U.S. Senate in Florida. With “limited reference” to these “factors,” as well as yet another
unremarkable “factor,” i.e., “the Sierra Club’s weli-known stance promoting environmental
regulation,” the FEC found that “Let your conscience be your gulde and let your vote be
your volce” to be “anmistakable, unarbigusus, and suggestive of only one meaning,”
specifically vote for Senator Kerry and Betty Castor.95 'That the voter guide also said, “Find
out mure atout thr candiéatcs before yen vbte. Visit www.sierraciubvotes.arg,” was af np
cansequerice, since that factor did not “convert the pamphlet into a mere starting pnint for
further information.”%6 Remarkably, the FEC acknowledged thet “the ‘reasanable mind’ of a
vater favoring relaxed or loose environmental regnlation could regard [the guide] as
encouragement to vote for President Bush and Mel Martinez.”?7 But this did not matter,
said the FEC, because “[w]e think the ‘reasonable mind’ viewing [the voter guide] ‘could
only [Jinterpret[]’ this pamphlet ‘as containing advocacy of the election’ of Senator Kerry
and Berry Castor."98 '

The approach taken by the Commmission in the Sierra Club matter had ebviaus flaws:
First, it shows that the “reasonable mind” test of section 100.22(b) is nni the objective

92 See MURs 6051 & 6052 (Wal-Mart, Stores, Inc.), FGCR at 10 (“However, on balance, the presentation, when
taken as a whole, could reasonably be construed as two-fold....Thus, the Guide, taken as a whole, cannot only
be interpreted by a reasonable person as containing advocacy of the election or defeat of one or niore clearly
identified candidates, and aecordingly daes not constitute expiress advocacy under section 180.22(b).”)
(emphasis added).

93 Leake, 525 F.3d at 298 (“"WRTL emphatically rejects the resort to a multi-factored, totality of the
circumstances approach for defining regulable electoral advocacy.”).

% MUR 5634 (Sierra Club), FGCR at 2.

95 1d. at 5.

%d.at11.

97 1d.

% Jd.at12.
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question of law envisioned by Chief Justice Roberts. On the contrary, it proves that test is
being read to require the regulators to guess what an imaginary third person might think a
communication means. In other words, it is precisely the sort of “free ranging interit-and-
effect” test forbldden by the Court. Second, it shows the balancing of tactors at work.
Three factors that are utterly onremarkable and by definition are contaiirad in every voter
guida (i.e., distribated before an electian, identified candidates, by a group that had well-
knewn policy preferences) ciriweighed the explicit aetion urged (“find out more about the
candidates before you vote*), when combined with “pictures of gushing water, picturesque
skies, abundant timber, and people enjoying nature.”??

In addition to voter guides, polls have been described as constituting express
advocacy. In one such matter, the General Counsel, ignoring the statute and the real-life
differences between survey polls and telephone banks, argued that legitimatc survey polls
require the same disclaimers that are required on candidate advocacy. Behind closed
daers, the Generat Cuunsel was attempting to recast obvions trangoage that is cantained in
evary palitical poH (asking whether certain information wonld neale a registered veter
more likely to vota for a certain candidate) as express advacacy by beotstrapping together
a number of factors.100

Because the Commission’s enforcement process is confidential during the pendency
of a matter, and Commission deliberation regarding a matter remains confidential even
after the matter closes, how these factors are balanced is unknown. Only on the rarest
occasions does the public see the Commissioners verbalize how they approach this issue,
whaet factors (if any) they use, and assurring factors are used, what weight is given to them.

One such occasion concerned an advisory npinian request submitted by the Natianal
Right to Life Gomrnittee in the midst of the 2008 election season. There, the requestar
asked whether certain proposed advertisements were prohibited either because they were
an electioneering communication that contained the functional equivalent of express
advocacy, or an expenditure because they contained express advocacy. The transcript of
the Commission’s deliberations provides a window into the operating principles of various
Commissioners and demonstrates the use of context and an intent-and-effect test.101 As
sunmarized by the amici brief filed by, inter ulia, the Wyoming Liberty Group in Citizens
United:

4. at9.

100 See also MUR 5842 (Economic Freedom Fund) (the General Counsel argued that a poll question
“[a]track[ing] the accomplishments of [a former elected official] by making statements about policy positions
while he was in office and asking the listener whether they are ‘less likely’ to vote for [the former official]”
was express advocacy). I joined with my colleagues in rejecting this approach. See MUR 5835 (Quest
Communications, Inc. / DCCC), Statement of Reasons of Vice Chair Matthew Petersen and Commissioners
Caroline Hunter and Donald McGahn.

101 The tanscript of this meeting is not available at the Commissfon, as the FEC does not generally transcribe
its meetings [bot instead makes audio recordings avatlable on its website). Nonetheless, a transeript is
attached to an amfcus bricf filed with the Court in Citizens United. See Citizens United v. FEC, No. 08-205, Brief
of Amici Curiae, The Wyaming Liberty Group and the Goldwater Instituto Scharf-Narton Center for
Constitutional Litigation in Support of Appellantat 28 n. 3.
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One commissioner began to run through the two-prong, 11-factor Heads You
Speak, Tails You Don’t Approach and admitted that the ad focuses on a
legislative issue related to abortinn. The commissioner continued by noting
that the ad takes a position on the issue, but did not “exhort the public to
adopt thdt position or orge the public be tontact public officials with respect
to the matter.” She cancliuded by expressing ner denbt that the ad might not:
be a genuine issue ad since not all four factors were present. The secand ad
included a tag line of “Barack Obama, a candidate whose word you can’t
believe in.” After explaining in some detail the nature of recent litigation
faced by the Commission, the commissioner asked, “What would any normal
person do with that information? They would say, well, gee, I don’t want to
vote for somebody I can't trust, whose word 1 can’t belleve in.” Crucial to this
commissioner’s analytical approach was an examiuation of audfence reaction
and the effect of the speech. Gding further, the same commissiondt explained
that the ad attacked the charactor of Obama because it stated that a persmi’s
ward csonot be believed in. After a lengthy discussion of the importance of
character in raising childron, the enmmissioner reasaned that mentianing a
person’s dishonesty is a “very direct attack” on character. Significantly, the
commissioner then exclaims that the citizens requesting the advisory opinion
“wouldn’t need a 20-day AO [advisory opinion] if it was just an issue ad, and
he wasn'’t seeking to affect the election.”102

This is precisely the sort of cacophony of factor-balancing that the Supreme Court
has said is imporniissible:

. A'mnltitude af factors (such as taking a pnsition an sn issue, not exhorting the public
ta adopt that pasition, not asking the public to contact the public official).

o Shifting the burden to the speaker to prove its speech was a “genuine” issue
advertisement.

¢ Employing an intent-and-effects test, by invoking the intent of the speaker, and
.asking how the viewer would perceive the advertisement.

The Court has made clear that speech cannot be regulated or prohibited based on
“the speaker’s intent to affect an election,”193 that any such efferts afford “no security for
free discussion,”104 and leave speakers “wholly at the mercy of the varied understanding of
his hearers.”105 As the Fourth Circuit said in North Carolina Right to Life v. Leake, “This sort
of ad hoc, totality of the circumstances-hased approach provides neither fair warning to

102 Citizens United w FEC, No. 08-205, Brief of Amici Curiae, The Wyoming Liberty Group and the Goldwater
Inetitute Scharf-Norton Center for Constitutinnal Litigation/in Support of Appellant at 30-31 (internal
citations omitted).

103 WRTL, 551 U.S. at 467.

104 Jd. (quoting Buckley, 424 U.S. at 43).

105 Jd, at 469 {quoting Buckley, 424 U.S. at 43).
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speakers that their speech will be regulated nor sufficient direction to regulators as to what
constitutes political speech.”106

The discussion in AQ 2008-15 was not an isolated incident. On the contrary, it
represents the norm, and captures the conventional wisdam of many at the Commissiair.107
For exampte, in a snbsequent enforcement matter, this time against a group called the
Ecannmic Freedam Fund,108 the same sort of ad hoc, totality of circumastances approach
was employed. This matter provides one of the clearer examples of the effort to export the
Commission’s multi-factored electioneering communication definition to give life ta section
100.22(b). Two of the three Commissioners who supported pursuing the group1?? make
clear that the FEC’s WRTL rule “included elements similar to those used in section
100.22(b),” and the same sort of factors are used in both analyses.!10

In determining whether the FEC could regulate the group, the following were
considered: '

e That the group was created three months before the 2006 general election;
e Almost all its funds were donated by one contributor;

e That contributor was also a major contributor to Swift Boat Veterans during a
previous election cycle;

e Almost all of the group’s spending occurred in the three months prier to the 2006
general election; nnd

e The “vast majarity” of its televisian, radio and mail communications “attacked” eight
Demacratic House candidates (in the same analysis, the claim is later reduced to five
candidates).111

106 525 F.3d at 283.

107 Another of my colleagues suggested that while WRTL protects against protracted litigation, “there is nota
restriction even engaging in minor litigation which could clarify enough so that a decision could be made
fairly quickly.” As the Wyoming Center observed: “Apparently, under this third approach, speakers enjoy an
ample remedy found in litigating their rights if they can do so in a speedy, non-protracted fashion.” Citizens
United v. FEC, Na. 08-205, Brief of Amici Curiae, The Wyoming Liberty Group and the Goldwater Institute
Scharf-Norton Center for Constitutional Litigation in Support of Appellant at 31.

108 | recusesd from deliberations on this mstter, as prior to joining the FEC I represented the group.

105 MUR 5842 (Economic Freedom Fund), Certification dated Apr. 16, 2009 (By a vote of 3-2, the Commission
declined to approve OGC'’s recommendation to find reason to believe that Economic Freedom Fund violated
the Act by failing to register and report as a political committee. Commissioners Bauerly, Walther, and
Weintraub voted affirmatively. Commissioners Hunter and Petersen dissented. Commissioner McGahn
recused himself).

110 MUR 5842 (Economic Freedom Fumd), Factual & Legal Analysis at 8 n.8, D n.10 (attached s Attachmerit A
to Statement of Reasons of Commissioners Cynthia L. Bauerly and Ellen L. Weintraub).

111 MUR 5842 (Economic Freedam Fund), Stabzment of Reasons of Cambilssiontrs €ynitiio L. Bauerly and
Ellen L. Weintraub at 1.
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The Commissioners made much of a poll taken by the group, which they
characterized as a “push poll.”"112 They characterized the poll as “written in an
inflammatory and leading manner” and claimed that it was “not designed to illicit a genuine
response regarding an issue,” but was designed to “dissuade the listener... fram votihg
for” the referentced politician.113 How they know the intent af the poll, tbey do net say.
They peinted to yet nnother factar: the poll did “not ask the listener ta discuss their ‘mood
and view[ ] ... regarding issues of public importance’. .. ."114 They then asserted that the
poll was “reminiscent of the infamous ‘Bill Yellawtail’ ad,”115 that was cited in McConnell
(which all parties to the litigation agreed was naqt express advocacy; the advertisement was
offered to the Court as an example of an advertisement that was beyond the reach of the
Act as construed by Buckley, but that Congress wished to ban under its new electioneering
communication definition found in McCain-Feingold16). They also claimed that the
introductory guestions of the poll and phrasing of other questions provide an “clectoral
nexus and indicdte that the purpose of the poll was to influence a federal election.”117

As for the actnal content of the commumicatinns, the Gammissioners cnncluded that
two mail pieces “warrant[ed] examination” (despite not calling the pieces express
advocacy, the Commissianers still wanted to investigate, even though no violation of the
law was established), because:

e The first piece called an incumbent Member of Congress the “least effective member
of Congress.” In their view, even though the piece included a discussion of the
politician’s voting record, and did not reference an election, there “simply is no
other reasonable interpretation of that statement” other than as an “attack on his
quelifications ar fitness for office.”

e The other piece declared that the referenced pelitician “does NOT represent Georgia
values!” The piece did include a discussion of some legislative votes; but since it did
not include “any call to action related to pending legislation or to an issue,” and it
did not “encourag(e] the listener to contact their representative regarding an issue,”
the mail piece “warranted investigation” because the group “may be a political
committee,”119

12 ]d at3.

113 Id

14 Jd at2-3.

15]d, at 3.

116 See MUR 5842 (Economic Freedom Fund), Statement of Vice Chairman Matthew Petersen and
Commissioner Caroline Hunter at 18-19 (“[A]l} of the ads discussed in the McConnell litigation, including the
Bill Yellowtail ad, targeted candidates and criticized particular votes they made. None, however, became
express advocacy on the basis of that content. Depending on the facts, some may have been electioneering
communications and some may have been intended to influence. But all parties agreed that they were not
express advocacy.”).

117 MUR 5842 (Economic Freedom Fund), Statement of Reasons of Comnissierers Cynthia L. Bauerly and
Ellen L. Weintraub at 4.

118 MUR 5842 (Ecanomic Freedom Fund), Statemont of Reasons of Commigsiarners Cynthia L. Bauerly and
Ellen L. Weintraub at 3. (m the contrary, the statements can ba read as a staiement of fact or apindon, ar
opposed to advocacy. Sae FEC v. Christinn Coclition, 52 F. Supp. 2d 4B, 63 (in constdering whether a speech
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Once again, in the application of section 100.22(b), speech is analyzed using an ever-
changing mrultitude of factors under the rubric of improper or wholly made up standards
(i.e., intent to influence a federal election, “electoral nexus”). Speculation as to the intent of
the speaker and the effect it has on the listener or reader Is ctitical. The timing of the
spending, that the group discussed the voting recerds of incnmbents who were candidates,
leading questions in polls, “attacking” sapposed “fitness for office” - such factors were
employed by the Comission in its since-struck WRTL rule. That the group’s major denor
also gave to another group in a prior cycle is seen as significant. But nowhere is Buckley
ever referenced; that the Court warned that the “distinction between discussion of issues
and candidates may often dissolve in practical application”1? is of no consequence; and the
Chief Justice’s “tie goes to speaker” admonition is ignored.

2. Flawed Assumption #2: Although Suction 100.22(b) was declared
unenforceable, the FEC may nonetheless continue to enforce it because
of McConnell and WRTL

The fundamental prohlem with this assertion is that it applies a judicial limitation of
one statutory provision (the “electioneering communication” ban) to another entirely
different statutory provision (the definition of “expenditure”). In other words, it assumes
that the appeal-to-vote test articulated by the Chief Justice is a free-floating test that
somehow empowers the FEC to re-construe another part of the statute that has already
been construed by the Couirt, simply to breathe new life back into a regulation that had
been declared unenforceable.

Tle appesl-to-vote test articulated by Chinf Juatice Roberts in WRTL is et a free-
floating test.120 instead, it is a judicial limitation on a statute that has very clear and very
objective triggers. Although the statutory “electioneering communication” ban was not
vague, it was still overbroad, as it captured non-campaign ads. Hence the Court, first in
McCannell and then with more detail in WRTL, limited the reach of this statute to only those
ads that constituted the functional equivalent of express advocacy. As was explained by
Chief Justice Roberts in WRTL, in addition to the statutory criteria, an advertisement came
within the reach of the statute only if it could not be reasonably read as something other
than an apjeal to vote for or against the referenced candidate. In other words, to

that included language such as the description of “a typical national pro-family strategy when it came to
knocking off somebody like Pat Williams [an incumbent Democratic U.S. Senator],” and concluding that
“[w]e're going to see Pat Williams sent bags packing back to Montana in November of this year,” the court
concluded that it was not express advocacy because the language was “descriptive rather than prescriptive”
and “prophecy rather than advocacy”). Similarly, the communication at issue in MUR 5842 (Economic
Freedom Fund) could be read ta persuade the elected official himself to change his ways, and start
representing the conservative valiues and needs of his constituents, and not the liberal values and priorities of
the liberal elected leadership of his political party in Washington, BC.

119 Buckley, 424 U.S. at 42. _

120 WRTL, 551 U.S. at 474 n.7 (“Amd keep in mind this tast is only triggered if the speech meets tiie brightiine
requirements of BCRA § 203 in the first place.”) (emphasis added).

26



1104428467 44702

Case 3:08-cv-00483-JRS Document 154-1 Filed 02/09/11 Page 27 of 45

constitute the “functional equivalent of express advocacy,” a communication must satisfy
all six criteria (five from the statute, plus the appeal-to-vote test).12}

Thus, asserting that section 100.22(b) is the same as the Chief Justice’s appeal-to-
vote test answers the wrong questian. After all, the appeai-te-vate test concarned the
electinneering communicatior provizion of McCaiu-Feingold; it did net in any way purport
to infarm-the definition of “expenditure.” The proper questian, therefare, ia whether the
FEC can broaden the term “expenditure” beyond the limitation impased by the Court in
Buckley. The short answer is it cannot rewrite statutory language that has already been
construed by the Court.122

Under Buckley, only communications that in express terms advocate the election or
defeat of a clearly identified candidate or group of candidates are considered
“expenditures” subject o regulation under the Act by the Eammission.123 This construction
of the statutery “expenditure intentled to irfluence a federai electiun” lenguage found at
sectior 441b of the Act (the supposed basis for section 160.22(b)) has been repeatedly
reaffirmed by the Court. For example, in MCFL, the Court reaffirmed the Buckley express
advocacy standard for determining whether a communication constitutes an “expenditure”
under the Act, and moreover, reaffirmed Buckley’s command that an organization must

engage in so-called “magic words” express advocacy for purposes of determining whether
or not its satisfies the definition of “political committee.”124

Similarly, the Court in McConnell made clear that it was not changing the “express
advocacy” construction of the terin “expenditure.” In fact, McConnell characterized Buckley
as a statutory construction case. The Court described Buckley’s reading of the statute as
“strict,” and nnted that “the usz nr omissinn of ‘magic wards’ . .. marked a bright statutory
line separating ‘express advocacy’ from ‘issue advacacy.””125 The Conrt could nat have heen

121 Iy Lenke, the Faurth Circuit made clear hat the apneal-to-vote test is but nga part of a larger test for the
functional equivalent of express advecacy. 525 F.3d at 299-300 (“BCRA § 203 only regulates communications
that refer to specific individuals (‘clearly identified candidates’) at specific times (thirty days before a primary
and sixty days before a general election) and reach at least a specific number of people (50,000 in the district
or state the candidate seeks to represent).”).

122 Nor does the FEC have some sort of free-ranging power to regulate, despite occasional claims to the
contrary. See MUR 5634 (Sierra.Club) Factual & Legal Analysis at 9 n.8 (“.. . the Commission posgsesses broad
authurity to interpret the term [express advoracy], to ‘furmulate polfcy’ on it, and to ‘make, amend, aud repeal
such rules... as are necesaary’ regarding it.”); MUR 5024R, FGCB at 5 n.6 {same). See alsa The Real Truth
About Obomu, Inc. v. FEC, No. 09-724, Brief for the Respondents in Opposition to Petition for a Writ of
Certlorari at 2 {“The Commission is empowered tn ‘formulate policy’ with respect tn FECA,” and ‘to make,
amend, and repeal such rules as are necessary ta carry out the provisions of FECA™) (intrnal citations
omitted). On the contrary, the FEC’s authority is quite limited. As the D.C. Circuit has made clear: “In this
delicate first amendment area, there is no imperative to stretch the statutory language....” FECv. Machinists
Non-Partisan Political League, 655 F.2d 380, 394 (D.C. Cir. 1981). See also EMILY’s Listv. FEC,581 F.3d 1, 19
(D.C. Cir. 2009) {finding “a significant mismatch between these challenged provisions and the FEC's authority
under FECA”). :

123 Buckley, 424 U.S. at 44,

124 MCFL, 479 U.S. 238, 249 (1986) (citing Buckley, 424 U.S. at 44 n.52); see also SpeechNow.org v. FEC, 399
F.3d 666 (D.C. Cir. 2010).

125 McConnell, 540 U.S. at 126 (emphasis added).
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clearer when it explained that Buckley’s “express advocacy limitation . .. was the product of
statutory interpretation...,"126 and that “the express advocacy restriction was an endpoint
of statutory interpretation, net a first principle of constitutional law.”127 In fact, subsequent
to McConnell, the FEC itself acknowledged that McCornell did not concern the express
advocacy standard annonnced in Buckley: “McConnell did naot imvolve a challenge ta the
express advocacy tast or its applieatian, nar did the Caurt purport to determine the precise
contours of express advocacy to any greater degree than did the €oust in Buckley . .. ."128

That Buckley’s construction of express advocacy remains the only permissible
construction of the Act, and that subsequent cases did not redefine “expenditure,” has been
made clear by a number of Circuit Courts, decided both before and after McConnell.129 As
the First Circuit has already held in Faucher v. FEC, “an Interpretation given a statate by the
Supreme Court becomes the law and must be given effect. It is not the role of the FEC te
second-guess the wisdom of the Supreme Court.”130

Even the Ninth Circuit’s decision in FEC v. Furgatch does not support the FEC’s
current approach.13! First, despite the FEC's suggestions to the contrary,!32 section
100.22(b) and Furgatch are not the same. Furgatch said, “[s]peech may anly be termed
‘advocacy’ if it presents a clear plea for action, and. .. it must be clear what action is
advocated [ie.] ... a vote for or against a candidate . ..”133 Factually, Furgatch concerned
anti-Carter newspaper ads that ran days before the 1980 election. After taking Carter to
task for some of his campaign tactics, the advertisement stated: “If he succeeds the country
will be burdened with four more years of incoherencies, hseptness and illusion, as he leaves
a legacy ot lew-level eampaigning.” The advertisement then urged the reader to “DON'T
LET HIM DO IT!” Beeause the only way to not “lat him do it” was to vote against Carter, the
Ninth Circuit hald that tite action urged was thas a vote sgainst a candidate, and the
advertisement constituted express advocacy. But seation 100.22(b) contains no sucir clear
plea for action requirement of the sort mandated by the Ninth Circuit.134 That this clear

126 Id, at 191-92 (emphasis added).

127 [d, at 190 (emphasis added).

128 MUR 5024R (Council for Responsible Government), Factual & Legal Analysis at 3. See alsc MUR 5024R,
Statement of Reasons of Commissioner Bradley Smith at 5 (“The General Counsel's office and a majority of the
Commission appear to agree that McConnell does not change the applicable law.”).

129 [n fact, the Commission has agreed with this. See 2007 Political Committee Status Supplemental E&]J at
5597 (“However, the Court made it tlear that FECA continued to contain the express advocacy limitation as to
expenditures on communications made independenily of a candidate, because Congress, in enacting BCRA,
modified the Umitation only insofar as it applied to ‘electioneering communirations.”).

130 928 F.2d 468, 471 (1st Cir. 1591).

131 807 F.2d 857 (9th Cir. 1987).

132 See Express Advocacy E&J, 60 Fed. Reg. 35292 (explaining that the definition contained at 100.22(b) was
drawn from MCFL and Furgatch.).

133 Furgatch, 807 ¥.2d at 864.

134 In Furgatch, the court set out a three-part standard for express advocacy, the second pait of which is
absent from section 100.22(b]. Furgatch, 807 F.2d at 864 (“First, even if it is not presented in the clearest,
most explicit language, speech is ‘express’ for present purposes if its message is unmistakable and
unambiguous, suggestive of only one plausible meaning. Second, speech may only be termed ‘advotacy’ If it
presents a clear plea f@: action, and thus speech that is merely informative is not covered by the Act. Finally,
it must be clear what:action is advocated. Speech cannot be ‘express advocacy of the election or defeat of a
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plea for action requirement was central to the holding of Furgatch was made clear by the
court in California Pro-Life Council, Inc. v. Getman: “Furgatch... presumed express adiocacy
must contain some explicit werds of advocacy.”135

Similarly, several courts post-McConnell have held that the “express advocacy”
requirement survived McConnell imtact in cases striking or limiting state statutes (which
bore a similarity to section 100.22(b}). For example, in Anderson v. Spear, the Sixth Circuit
stated that McConnell “left intact the ability of courts to make distinstions between express
advocacy and issue advocacy, where such distinctions are necessary to cure vagueness and
over-breadth in statutes which regulate more speech than that for which the legislature has
established a significant governmental interest.”136

The Fifth Circuit, in Center for Individual Freedom v. Carmouche, was even more
pointed in addressing McConnell’s 1ack of effect on Buckley.137 The court said: “McConnell
does not obviate the applicability of Buckley's line-drawing exercise where, as in this case,
we are confrontied with a vague statute.”!38 The court also made clear that:

We are aware of the McConnell Court’s assertions that “the presence or
absence of magic words cannot meaningfully distinguish electioneering
speech from a true issue ad,” that “Buckley’s magic-word requirement is
functionally meaningless,” and that “Buckley’s express advocacy line has not
aided the legislative effort to combat real or apparent corruption.” Those
staternents, hewever, were made in the context of the Court’s determination
that a distihction between express advocacy and' issue advocacy is not
constitutitmally mandatad. The Court said nothing abent the ceniinuing
relevance of the magic words requirement as a taol af gtatutory construction
wkhere a conrt is desling with a vague campaign finance reguiation. In light of
this, we must assume that Buckley remains good law in such
circumstances.139

At best, then, McConnell stands for the proposition that Congress is not necessarily
stuck with the Court’s statutory construction in Buckley; instead, it made clear that
“Congress had leeway to create other, non-vague standards to address perceived
problems.”140 This is the context in which the Court described the express advocacy

cleerly identified candidao:’ when masanable minds could differ as to whether it eirconrages a vote far or
against a candidate or encourages the reader to take some other kind of action.”) (emphasis added).

135 328 F.3d 1088, 1098 (9th Cir. 2003) (emphasis in original). See also FEC v. Christian Action Network, Inc.,
110 F.3d 1049, 1054 (4th Cir. 1997) (“Contrary to its assertions, the Commission’s regulatory defittition of
‘express advocacy’ does not parallel [the Furgatch] test.").

136 356 F.3d 651, 664 (6th Cir. 2004), cert. denied, Stumbo v. Anderson, 543 U.S. 956 (2004). See also Am. Civil
Liberties Union of Nev. v. Heller, 378 F.3d 979 (9th Cir. 2004) (citing favorably Anderson v. Spear, 356 F.3d 651
(6th Cir. 2004), cert. denied, Stumbo v. Anderson, 543 U.S. 956 (2004)).

137 449 F.3d 655 (Sth Cir. 2006), cert. denied, 549 U.S. 1112 (2007).

138 [d. at 665.

139 Id, at 666 n.7 (internal citations omitted).

140 MUR 5024R (Council for Responsible Government), Statement of Reasons of Commissioner Bradley Smith
at5.

29



110442846744705

Case 3:08-cv-00483-JRS Document 154-1 Filed 02/09/11 Page 30 of 45

construction as “functionally meaningless” - meaningless for Congress, making clear that
they were allowed to try again.14! After all, that is what Congress had done, in the form of
McCain-Feingold’s electioneering communication ban and related disclosure requirements.
But what Cougress did not do is revisit the constructivn of the statute itnposed by
Buckley.1#2 On the contrary, Congrass left it alone, and later chose to pass at additional
statute, targeting tclevision and radia ads paid foc by corpnratians and unicns aired within
certain pre-election time periods to relevant voters.143

Much of the FEC’s more recent justifications for its revival of section 100.22(b) are
geared toward making express advocacy synonymous with one criteria of its functional
equivalent (i.e., using the appeal-to-vote test as a free-floating standard). But this purports
to answer a question the FEC cannot ask let alone answer: could Congress try yet again and
pass sornething like section 100.22(b)? Regardless of whether Ccngress could do so, It
daes net mean the FEC can do so on its awn.

In fact, tha statute was drafted in sach a manner so as to make conflating Buckley’s
express advocacy construction with McCain-Feingold’s new electioneering communication
definition impossible. The statute itself expressly states that the definition of
electioneering communication does not include communications that constitute
“expenditures.”14¢ Presumably, such language was included to make the electioneering
communication ban more palatable in the eyes of the Court; not revisiting Buckley’s
construction of the Act was cenrral to that effort.145 Additionally, by limiting the reach of

141 McConnell, 540 U.S. at 193-94 (“Any claim that a restriction on independent express advocacy serves a
strong Governmental interest is belied by the overwhelming evidence that the line between express advocacy
and other types of election-influencing expression is, for Congress’ purposes, functionally meaningless.”). See
also MUR 5024R (Council for Responsible Government), Statement of Reasons of Commissioner Bradley
Smith at 3 n.14 (“The Court did not hold that the cerm was ‘firontianally meaningless’ fer nerrowing an
otherwise unconstitutienally vague statute. Thus, ‘exptess advociacy’ woidd remain the rénuired narrowing
construction applicable io FECA’s terms.”}.

142 The FEC has claimed that it agrees. See 2007 Political Committee Status Supplemental E&J, 72 Fed. Reg. at
5601 ("[W]hen Congress revises a statute, its decision to leave certain sections unamended constitutes at
least acceptance, if not explicit endorsement, of the preexisting construction and application of the
unamended terms.”) (quoting Cook County, IlL. v. United States ex rel. Chandler, 538 U.S. 119, 132 (2003);
Cottage Sav. Ass'n v. Comm’r, 499 U.S. 554, 561-62 (1991); Asarco Inc. v. Kadish, 480 U.S. 605, 632 (1989)).

143 See 2007 Polidcal Committec Status Supplemental E&J, 72 Fed. Reg. at 5601 (discussing comments
received by the REC from 139 House Members und 19 Senators, stating that “Congress, of conrse, did not
amend in BCHA tiie defimiticm nf ‘tependiinre’ or, for that mntier, the definition nf ‘pntitical crmnmittee.”).
1442 11.5.C. § 434(f)(3)(B)(ii) (“The term ‘electioneering communication’ daes nat include - a conimunication
which constitutes an expenditure or an independent expenditure under this Act.”).

145 See Brief of Amici Curiae Bipartisan Former Members of the United States Congress in Support of
Appellees, McConnell v. FEC, No. 02-1674 at 17 ("the so-called 'express advocacy' test to determine whether a
campaign advertisement comes within the scope of FECA is so easily avoided as to render meaningless the
ban on companies and unions using treasury funds to pay for advertisements designed to influence federal
elections.”); Brief for Intervenor-Defendants Senator John: McCain, Senator Russell Feingold, Representative
Christopher Shays, Represernative Martin Meehan, Senator Otfympia Snowe, and Senator James Jeffords,
McConnell v. FEC, No. 02-1674 at 42-43 (“‘Express advocecy’ as a standerd far electiiineering tecame worse
than irrelevant: it bacame an object of poblic derision.... The record shows thet beginning in earnest with the
1996 election, corporatians and unions found that under the ‘express advocacy’ teat they could easily design
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the electioneering communication ban only to corporations and unions,146 the government
could justify the imposition of a different, broader standard (as the Court had already
sanctioned different treatment of the independent speech cf corporations in Austin v.
Michigan Chamber of Commerce147). Likewise, by ieaving the narrowing construction of
Buckley in place, it became much easier to argue that communications that Congress
wished to be regulated were nnt being regulated.148

In other words, a communication can be express advocacy, or its functional
equivalent, but not both. If a communication contains “express advocacy” as set forth in
Buckley, then it cannot be an electioneering communication.14? Justice Stevens, speaking in
dissent in Citizens United, made this distinction: “If there was ever any significant
uncertainty about what counts as the functional equivalent of express advocacy, there has
been little doubt about what counts as express advocacy since the ‘magic words’ test of
Buckley v. Valeo.”150

broadcast campaign ads that focused on candidates and swayed elections, while avoiding FECA's source and
disclosure rules.”).

146 The McConnell Court highlighted a 1998 report of the Senate Committee on Governmental Affairs that
found issue ads to be “highly problematic” becaase they enabled prohibiced sounrces (i.e., curporations and
uniens) te circuravent the Act. McConnell, 540 U.S. at 131. See also Brief of Amici Curiae Representatives
Castle and Price, and Represantatives Alicn, Andrews, Raird, Bass, Roehlert, Cardin, Eshoo, Frank, Gilchrest,
Greenwoad, Holt, Honghton, Nancy L. Johnson, Leach, Jokn Lewis, Kennaih Lucas, Maloney, Petri, Platts,
Ramstad, Schiff, Simmons, and Tom Udall in Support of Respondents, McConnell v. FEC, Na. 02-1674, at 22
(“Congress' definition of electioneering communications is clear, objective, and narrowly drawn to achieve
the goals of assuring the disclosure of those communications most likely to have an impact on a federal
election and of excluding corporate and union war chests from federal elections.”).

147 494 {.S. 652 (1990) (upholding a prohibition onh express advocacy by corporations, but leaving intact
Buckley’s Rolding that limits on an individual’s express advocacy are uncenstitutibnal).

148 [f “exgiress advecacy” eaitid simply be expanded ta reach such ady, then there wonld have been no need tor
an additional ban. McConnell, 540 U.S. ot 193-94, 194 n.708 {"Not only can ddverlisers ensily evade the line by
eschewing the use of magic words, hut they woild seldom choose to use such wards even if permitted. And
although the resudting advertisements do not urge the viewer to vote for or against a candidate in so many
words, they are no less clearly intended to influence the election. Buckley's express advacacy line, in short,
has not aided the legislative effort to combat real or apparent corruption, and Congress enacted BCRA to
correct the flaws it found in the existing system. One striking example is [the Bill Yellowtail ad].”); Brief for
Intervenor-Defendants Senator John McCain, Senator Russell Felngold, Representative Christopher Shays,
Representative Martin Meehan, Senafor Olympia Snowe, and Senator James Jeffords, McConnell v. FEC, No. 02-
1674 at 44 (explaining that the Yellowrail advertisement “avoids the ‘magic words’ of ‘exgress advocacy,
addresses some ‘issue,’ "yet was alsa clearly intended to irRuence a federal election.”). Similarly, incladed in a
prevision of BCRA that never took edfact (the back-up definition of “electieneering coinmunicadon”) was
language making clear that that the non-anforcement of section 100.22(b) was not affocted by McCaiti-
Feingold. “Nothing in this subparagraph shall be construed to affect the interpretation or mpplication of
section 100.22(b) of title 11, Code of Federal Regulations.” 2 U.S.C. § 434(f)(3)(A)(ii)(emphasis added). At
the time McCain-Feingold was passed and becamelaw, “the FEC had stopped enforcing its Furgatch-like
definition of ‘express advocacy’ [100.22(b))." Paul S. Ryan, Wisconsin Right to Life and the Resurrection of
Furgatch, 19 Stan. L. & Pol’y Rev. 13$, 131 (2008). See also MUR 5024 (Council for Responsible Government,
Inc,, ebal.), Statementof Reasons of Chairnvan Bradley Smith and Commissioners David Mason and Michael
Toner.

149 See MUR 5874 (Gun Owners of Amnerion, Iuc.), Statement of Reasons of Commissioner Mason at 4 (“Express
advoracy and its ‘fanctienial enuivaient’ cannot be identical.”).

150 Citizens United, 1311 S. Ct. at 935 n.8 (Stevens, J., dissenting).
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-3. Flawed Assumption #3: Section 100.22(b) only triggers disclosure
requirements, and no longer functions as a direct restraint on speech;
thus, its centours need not be as precise

This final rationalization is nothing more than a clever sleight of hand: because
disclosure is subject te mare “exarting” scratiny (whereas direct bans an speech are subject
to strict scrutiny), it becames much easier to justify section 100.22(b). But this conclusion
daes nat flow from the premise; simply declaring that sectior 100.22(b) is “close enough
for government work,” since it is “just” disclosure does net cure its flaws. This is
particularly true in the context of determining political committee status; when combined
with the rough-and-tumble factors of section 100.22(b), the FEC'’s version of the major
purpose test creates a regime that will chill more protected speech than any speech ban
ever did. :

a. Section 100.22(b) can still function as a direct restraint on
speech

Any assertion that section 100.22(b) no longer functions as a direct restraint on
speech is not entirely true. Certainly, prior to Citizens United, certain corporations were
prohibited from engaging in express advocacy; thus, section 100.22(b) is no longer the
obvious speech ban that it once was. But in certain contexts - specifically, coordinated
coremunications, so-called corporate facilitation, and related contexts-it still can be used
by the FEC to ban speech.

Any person who is otherwise prehibited by the Act from making a cantribotian is
also prahibited from paying for a so-called “coordinated communication.”151 The
regulatory definition of a “coordinated communication” incorporates the regulatory
definition of express advocacy (which includes section 100.22(b)). Thus, section 100.22(b)
sets forth a basis upon which the FEC can ban speech.152

15111 C.F.R. § 109.21(b). '

152 Although I leave to the judicial branch which level of constitutional scrutiny applies to such
communications (as I nrust), commnanications deemed “coordinated” vander Commission regulations ought
not be presumed to be the same as “contributions” for such review. See Buckley, 424 U.S. at 21-22 (drawinga
distinction between contributions that may be subject to limits, and spending that cannot). Take the case
where the FEC chboses to investigate alleged “coordination” of speech because it comes within its multi-
factored version of express ndvocacy, but then learns that the speeeh in question was not coardihated. Since
it has guessed wrang, thanks to thn imprecision af its regulatory definitions, the FEC would have enbjected
the sperker’s independent speech to precisely the sort ef intrusive investigation, based upon rough-and-
tumble factors, that the Supreme Court has expressly chastised. See Citizens United, 130 S. Ct at 896 (“WRTL
said that First Amendment standards ‘must eschew the open-ended rough-and-tumble of factors,’ which
‘invit[es] complex argument in a trial court and a virtually inevitable appeal.’ Yet, the FEC has created a
regime that allows it to select what political speech is safe for public consumption by applying ambiguous
tests.”) (internal citations omitted). Unfortunately, that a large-scale investigation would not produce
evidence to support a finding of impermissible coordination is not a mere hypothetical. See MUR 4624 (The
Coalition) (following a four-year investigation of more than 60 committees, organizations, and individuals,
with two rountls of discovery that Included nine depositions, the collection of theusands of pages of
docuntients, and nnmerous witess interviews, the Conmmission failet itn finil impermissible coatdinatiam);
MUR 4291 (American Federation of Lakor antd Congress of Indosirial Qrganizations, et arl.) (following an
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Second, the definition of express advocacy can function as a ban in the so-called
“corporate facilltation” context.153 One way to becume subject to these corporate
facilitation Tules Is to engage in express advocacy as defined by FEC regulation; once that
occurs, certain speech is banned under the current regulations.}>¢ These activities are
banned, regar'dless of whather done in coordination with a eandidate ar politicai party.[sd

b. Even in the context of disclosure, section 100.22(b) can chill speech

Next, in addition to minimizing the effect section 100.22(b) has with respect to
banning speech, the FEC also minimizes the chilling effect section 100.22(b) has on speech.
This is accomplished by conflating the two different harms caused by disclosure, each of
which has been treated differently by the courts. The first harrn is that which is caused by
forcing a speaker to disclose his identity in some form or another.156 Subljecting such
disclosure ta exacting scrutiny, courts have held that the government has a sufficiently
important interest in mandating some disclosura af campaign advacary, i.e., “‘provid[ing]
the electorate with informatien’ about the soarces of electian-related spending.”157

investigation that lasted nearly four years, the Commission found insufficient evidence of impermissible
coordination). '
153 Corporate facilitation is yet another example of the FEC unbridling itself from the confines of Buckley’s
contribution/spending dichotomy, where FEC rules purport to ban activity that does not constitute a
“cantribution,” either under its own precedents or the teachings of Buckley and its progeny. Buckley classified
speech as being either one of two sorts: contributions, which can be limited, and essentially everything else,
which cannot. Choosing to go it alone, the FEC created a third category under the rubric of corporate
facilitation, which appears to be another way for the FEC to regulate independent activity beyond Buckley's
view of contributions.
154 Similarly, under the Commission’s current regulations, voter guides that contain express advocacy are
banned undar 11 C.F.R. § 114.4(c)(5). See MUR 5874 (Gun Owners of America, Inc.), Statement of Reasons of
David Mason at 2 (In a matrter decided prior to Citizens United, expluiued that under tlie FEC's qurrently
operative reguiafions, voter guides prepared “without any communication with a candidate” cannot contain
express advocacy); MIJR 5634 (Sierra GGlub) {finding that an organizatien's vter guide cantained express
advocacy). See also 11 C.F.R. § 114.4(c)(4) (banning corporations from preparing and distributing to the
general public voting records of Members of Congress that contain express advocacy).
155 Of course, Citizens United held that the government cannot ban such independent speech. 130 S. Ct. at 876.
Yet over one year after the decision in that case, the corporate facilitation and other related regulations
remain on the books, and at least in the minds of some, remaln enforceable. But see MUR 6211 (Krikorlan for
Congress, et al.); Id., Statement of Reasons of Vice Chair €arofine Hunter and Comniissioners Matthew
Petersen and Donald McGahn frejecting that view).
156 Buckley, 424 U.S. at 64 (discussing disclosure reguirements for peliticel committees, tiwe Court noted that
such diselosare requirements “can seriously infringe on privaay of associatient and belief guaranterd by the
First Amenfiment”).
157 Citizens United, 130 S. Ct at 914 {quoting Buckley, 424 U.S. at 66). However, the goyarnment ¢laes not have
the unfettered ability to mandate disclosure. As the Court observed in NAACP v. Alabama:

Itis hardly a novel perception that compelled disclosure of affiliation with groups engaged in

advocacy may constitute as effective a restraint on freedom of association [as other types of

burdens]. . . .This Court has recognized the vital relationship between freedom to associate

and privacy in one’s associations. . . . Inviolability of privacy in group association may in

maily circuinstances be imdispensable to preservation of freedom of associatien, particularly

where o group tepouses dissident beliefs.
357 U.S. 449, 462 (1958). Even Puhlic Citizen recently observed that “[t]he First Amendment pratects the
right to engage in aronymous speech, especially political speech.” Posting of Tamn Zeller, Jr. t9 New York
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But there is a second harm present, and that is the chilling of speech through vague
regulation. Critically, such regulation need not amount to a ban on speech for it to be
problematic; instead, courts have made clear that it is the chilling effect of mere regulation,
the application of which is vague or otherwise unpredictable, that can be problematic.158
Certniuly, Citizens United uphald the electioneering communication disclosure
requirements, and because that aaly required, inter alin, reference to a candidate (as
opposed to advacacy), such requirements will result in more disclosure in same instances
that would he imposed by section 100.22(b). But simply because the Court upheld a
supposedly broader disclosure regime does not justify a disclosure regime predicated on
subjective balancing tests. On the contrary, the disclosure at issue in Citizens United was
triggered by clear criteria found in the statute, and was not in any way tied to any sort of

Times Green blog, http://green.blogs.nytimes.com/, (Jan. 27, 2011, 13:54 EST) (discussing the case and the
reaction of Public Citizen) (citing Press Release, Public Citizen, Environmentalists Who Spoofed Koch
Industries Did Not Break Law, Should Not Be Identified, Public Citizen Tells Court (Jan. 27, 2011) (available at
http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=3269)). Public Citizen also made the same
point in couit:

The right to engage in anonymous spsech "is a well-established constitutional right. In fact,

anmonymous political speech Is an especially valued right in this nation." [citatiens omitted]

Fram the literary efforts of Mark Twain to the authors of the Federalist Papers,

"[a]nonymous paniphleis, leaflats, brachuras and even boakis have played an ieapartant rale

in the progress of mankind.” Talley v. Ccliforria, 362 U.S. 60, 64 (1960). As the Suprema

Court wrote in Mcintyre v. Qhie Elections Comm’n: [A]n author is generally froe to doride

whether or not to disclose his or her true identity. The decision in favor of anonymity may be

motivated by fear of economic or official retaliation, by concern about social ostracism, or

merely by a desire to preserve as much of one's privacy as possible. Whatever the motivation

may be, . . . the interest in having anonymous works enter the marketplace of ideas

unquestionably outweighs any publicinterest in requiring disclosure as a condition of entry.

Accordingly, an author's decision to remain anonymoaus, lise other decisions concerning

omissions ar addisions ta tiie coritent af a publication, is an aspecf of the freedom of sgaech

protected by the First Amemiment.
Motion to Quash Subpaenas, Issue Protr:ctive Order, and Rizmiss Complaint at 1, Kech Irdus., Inc. v. Does, No.
1:10-cv-01275 DAK (C.D. Utah Jan. 26, 2011).- Similarly, “[iln McConnell, the Court recognized that [BCRA’s
disclosure requirements] would be unconstitutional as applied to an organization if there were a reasonable
probability that the group’s members would face threats, harassment, or reprisals if their names were
disclosed.” Citizens United, 130 S. Ct. at 915. The Court also recognized the burdens of having to register and
report as a political committee. 1d. at 897 {"For example, every PAC must appoint a treasurer, forward
donations to the treasurer prompuy, keep detailed records of the identities of the persons making donations,
preserve receipts for three years, and file an erganization statement and report changes to this Information
within 10 days. And that it just the beginning.”). See also Leake, 525 F.3d at 304 {“paiitital committees face a
significnat regulatory burden” (discussing tiie “burdens attendaal to designation as e political tommittae” as
being “precisely the sort of burden that discourages potential speakers from engaging in politicat debate™)).
Moreover, the reporting requirements attendant t» political committee matus are, in some respects, a
redundant regime (because, for example, all independent expenditures and electieneering communications
are subject to one-time reporting requirements irrespective of whether the speaker is a political committee).
See Davis v. FEC, 128 S. Ct. 2759 (2008) (striking a duplicative reporting requirement where the underlying
statutory provision was unconstitutional).
158 Sea Leake, 525 F.3d at J00 (“Speakers are going te have to coatend with this sanre délinitien and its same
infirnilties for barh expenditines and contriButiors, regailess of whether the regalatery context irotte uf
disclosure, reporting, or limitatien.”j(emphasis aililed). See also baird v. Tatum, 4081.S. 1, 13 (1972)
("governmental actiom may be subject ta constitutianal chalenge even thomjh it has nnly an indirect effect an
the cxercise of First Amendment rights”).
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analysis of how a reasonable person might view the speech. In other words, even if section
100.22(b) did serve as only a disclosure trigger, Citizens United does ot alleviate the need
for clarity in its application. Citizens United malkes clear objective starndards are needed, or
else spaech will be chilled: “As additional rules ere created for regulating political speech,
any speech arguably within their reich is chilied.”159

¢. Rules that trigger disclosure cannot be vague

Time and time again, courts have made clear that speakers ought not have to guess
at the application of the government’s various rules and regulations regarding speech,
including related disclosure rules. After all, the Court made clear that its limiting
construction of the Act in Buckley applied not only to direct spending, but also to the Act’s
disclosure and reporting requirements. And the Court further limited the reach of the Act
by marrdating the sp-called inajar purpose test. Lower courts - hoth before and after
McConnell and hefore and after Citizens Uniied - have repeatedly aserl Buckiey’s limiting
canstructiens to ensure clarity in disclosure laws (even when such limitatiems result in less
disclosure ttran was upheld in Citizens United).

One example is SpeechNow.org v. FEC.160 SpeechNow.org is a group of individuals
who wished to pool their resources and make expenditures advocating the elect or defeat
of federal candidates. It challenged, inter alia, the need to file as a political committee
(although it conceded that its major purpose is candidate advocacy). The D.C. Circuit Court
of Appeals upheld the requirement that SpeechNow.org file as a political committee. Bat in
so doing, it made clear that such a reporting regime was triggered by Buckley's so-called
“magic wards” standard, aitd not the mnre arnorphouns FEC definitions of express advocacy.
The court said:

‘Express advocacy’ is regulated more strictly by the FEC than so-called ‘issue
ads’ or other political advocacy that is not related to a specific campaign. In
order to preserve the FEC’s regulations from invalidation for being too vague,
the Supreme Court has defined express advocacy as communications
containing express words of advocacy of election or defeat, such as ‘vote for,’
‘elect, ‘support,’ ‘cast your baflot for,” ‘Smith for Congress,” ‘vote against,
‘defeat,’ ‘rejeet.’161

The Fifth Circuit has also insisted an Buckley’s bright-lina trigger fon registration as
a political enmmittee. In Center for Individual Freedom v. Carmouche, the plaintiff wished tn
“run television and radio advertisements that, while not advocating the election or defeat
of any candidate, would refer to the positions of the candidate on issues of importance” to

159 Citizens Dnited, 130 S. Ct. at 895. And in the absence of clear rules, political speech may be chilled. See id.
at 893 (citing Morse v. Frederick, 551 U.S. 393, 403 (2007) (“First Amendment freednms need br:athing
space to survive.””); id. at 895 (quoting WRTL, 551 U.S. at 468-69 (quoting NAACP v. Buttoa, 371 U.S. 415, 433
(1963))).

160 599 F.3d 686 (D.C. Cir. 2010).

161 ]d at 689 n.1.
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the plaintiff.162 The plaintiff feared that it would have to file as a political committee under
Louisiana law; the trigger for such filing is remarkably similar to the FEC’s reasonable
person reading of section 100.22(b).163 Although the Fifth Circuit ultimately upheld the
reporting regime, it reJected the state’s definition that triggered disclosure. Instead, the
cavrt imposed the same limiting canstruction on the law that the Supreme Court einployed
in Buckley. The Fifih Circuit mads clear it was Buckley, and nat MeConnell, that provided
the proper limiting constructione

The Board contends that McConnell eliminates completely the express
advocacy/issue advocacy delineation and in its place provides a more
holistic, “practical” approach to determining whether expenditures have
been made for the purpose of Influencing an election and therefore,
consistent with the Pirst Ainendraent, can be smbject to regulation. That
reading of McConnell is incorrect. . . .McConnell does not obviate the
applicability nf Buckley’s line-drawing exercise where, as in this case, we are
confronted with a vagua statute. The flaw in the [statute] is that it might be
read ta cover issue advocaey. Fpllewing McConnell, that uncertainty prasents
a problem not because regulating such communications is per se
unconstitutional, but because it renders the scope of the statute uncertain.
To cure that vagueness, and receiving no instruction from McConnell to do
otherwise, we apply Buckley’s limiting principle to the [statute] and conclude
that the statate reaches only communications that expressly advocate the
election or defeat of a cleurly identified candidate. In limiting the scope of
the [swatute] to express advocacy, we adopt Buckley's definitiun for what
quelifies ag such advocaty.164

d. Saction 160.22(b) and the major purpose test

In addition to construing the term “expenditure” to “reach only funds used for
communications that expressly advocate the election or defeat of a clearly identified
candidate” the Supreme Court has construed the term “political committee” to “only
encompass organizations that are under the control of a candidate or the major purpose of
which is the nomination or election of a eandidate.”"!#S Certainly, at least in public, the FEC
claims to adhere to this test as set forth by the Court in Ruckley,16 but behind the closet
dooes of its confidentiai enforcement process, the FEC aings a different tune.

162 Carmouche, 449 F.3d at 658.

163 As explained by the Fifth Circuit, Louisiana had read its statute in an administrative enforcement case to
cover an advertisement where “any viewer of the advertisement would understand, even without explicit
word[s] of advacacy, that when taken as o whole and in its factuzl context, the unmistakabla intent of the
advertisement was to oppose or otherwise influence [a particular candidate’s] election.” Carmouche, 449
F.3d at 661 (quoting La. Bd. of Ethics, Campaign Finance Ruling No. 2003-746 (Jan. 13. 2005) (emphasis
added by Fifth Circuit). The Fifth Circuit also noted that the challenged state law was “similar to what the
Buckley Court confronted” (i.e., an intent to influence statutory standard). /d. at 663.

164 Id, at 665.

165 Buckdey, 424 U.S. at 79-80.

166 See 2007 Political Committee Statns Supplemnpninl B&], 72 Fed. Reg. at 5597 (citing Buckley, 424 U.S. at
79). Butsee FEC v. GAOPAC, Inc., 917 F. Supp. 851, 859 (D.D.C. 1996) (“the Conmmission argues here for a
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In 2004, the FEC issued a notice of proposed rulemaking proposing changes to the
definition of “political committee,” including whether the definition should include a test te
determine an organization’s “majur purpese,” arid if su, what that test should be.167
Ultimately, however, the Commmission decided not to adopt any of these proposals. 58
Following a court challenge,16° the FEC in 2007 issued a more datailed explenation of its
decisian nat to revise tha definition of “political cammmittee.” But even there, although the
Cammission reiterated the Buckley majar purpose test,170 it simply explained that the
Commission chose to not promulgate a rule, and instead intended to ascertain major
purpose by way of a case-by-case approach.1’! The Commission claimed that Buckley and

" MCFL “make clear that the major purpose doctrine requires a fact-intensive analysis of a

group’s campaign activities compared to its activities unrelated to campaigns.”172

The Comrnission also set forth what was purported to be gufdance to the pablic,
including in the guise of “several recently resolved administrative matters.”173 However,
the files for the cases that apgear on thr public rocord are hravily redacted, and do not
adequately explain the Commission’s raticnale.174 Likewise, in several instances, the

broader-and troubling-interpretation of the Act... am otganization need not support the ‘nomination or
election of a candidate,’ but need only engage in ‘partisan politics’ or ‘electoral activity’’). The GOPAC court
also pointed out that it is “noteworthy that in its opposition to the petition for rehearing en banc in Akins v.
FEC, the Cammission supports the formulation of the Buckley test.” Id. at 859 n.1 (internal citations omitted).
167 Notice of Proposed Rulemaking on Political Committee Statis, 69 Fed. Reg. 11726 (Mar. 11, 2004).

168 Political Committee Status, Definition of Contribution, and Allocation for Separate Segregated Funds and
Nonconnected Committees, 69 Fed. Reg. 68056, 68065 (Nov. 23, 2004) (explaining that “no change through
regulation of the definition of ‘political committee’ is mandated by BCRA or the Supreme Court’s decision in
McConnell. The ‘major purpose test’ is a judicial construction that limits the reach of the statutory triggers in
the FECA for political committee status. The Commission has been applying this construct for marny years
without additicual regulatory definitions, and it will continue to do so in the future.”).

169 Shays v. FEC, 424 F. Supp. 2d 100 (D.D.C. 2006).

170 See 2007 Politienl Camnittae Status Supplumental B&]J, 72 Fed. Feg. at 5597 (“wheiher [an organizaiion’s]
major purposa is Federal campaign activity (iLe., the nomination ar election pf a Federal candidate™))
(emphasis added).

171 4

172 Id_ at 5601.

173 Id, at 5603-06. Some of these same matters had been previously highlighted in a 2006 press release,
which alsu purported to provide “guidance” to the public. Press Release, Federal Election Commission, FEC
Collects $630,000 ih Civil Penalties From Three 527 Organizations (Dec. 13, 2006), available at:

http://www fec.gov/press/press2006/20061213murs.htm] (“These unanimous decisions provide important
guidance as to when organizations must register and report as political committees.”).

174 Compounding the difGculty in astertaining the contours of the FEC's view of the mrajor purposn test is the
Commission’s prinr decisian to not ralease to the puhlic at the cirse of an enfarcement matter the First
General Counsel’s Report (“FGCR”), which is the document that tends to have the most camplete discussion of
the applicahle law and basis for the Cemmissian’s actions. The FGCR sets forth the General Counsel’s
recommendation to the Commission on whether to find reason to believe that a violation of law has occurred,
along with the legal basis thereof. For approximately the first 25 years of its existence, the Commission
generally placed on the public record, at the close of an enforcement matter, all materials considered by the
Commissioners in their disposition of a case (exeept for those imaterials prohibited from disclosare by the
Act’s confidentiality requiroments). Then, in 2006, the Clanmission reconsiderad its practice of plating
FGCRs an the public recard, anid from January 2007 forward, all FGCRs were wititiield from the puhiic record
in new enforcement matinrs. There is no pnblic record of how or why the Commissian mnda this decision.
However, aficr jaining the Commission, 1learned that the decision te withhald this critical categary of
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theories of these matters have since been rejected by the courts, and regulations relied
upon by the Commission repealed.17s

Nevertheless, even when the Commission does elaborate on its version of the major
purpose test, what hecomes diear is that the FEC does not nse the test to limit the reech of
the statute, as Buckley intended. Buckley limited the reach of the statute to only those
groups who have as its major purpose “the naminatian ar eleetion of a candidate.”"176 By
contrast, in its enforcement matters, the FEC merely looks for the purpose of the much
more amorphous “influencing elections”:

¢ “influence the outcome of the 2004 elections;"177
e “afocus on influencing the 2004 presidential election;"178
e “influence a fadaral election;"179

¢ “influence the election of the 2008 presidential primary election;"180 and

¢ “influence the 2006 mid-term elections.”181

documents from the public was made on the fly, in an enforcement matter behind closed doors, arising out of
the 2004 election cycle, dealing directly with the issue of political committee status (the Commission adopted
arecommendation offered by OGC in a General Counsel’s Report, but rejected one of the several underlying
rationales for the recommendation). See MURs 5511 & 5525 (Swift Boat Veterans). Cf Magnesium Corp. of
Am. LLC, 616 F.3d at 1144 (“[E]ven if Congress repealed the [Administrative Procedures Act] tomorrow, the
Fifth and Fourteenth Areendments would still prohibit the iniposition of penalties without fair notice.... And it
pertains when an agnncy aiiviinces a novel interpitetatian of iis own regulations in tire course nf a civil
enfercement actian. If an agency could funish a regulated party for following the agency’s own interpretnticn
of its own amhiguous regulation, after all, ‘the practice of administrative law wanld come to resemble
‘Russian Roulette.”) (internal citations amitted). With my calleagues Commissioners Hunter and Petersen,
we propased a change to this policy. See Agenda Document No. 09-72A (Nov. 5, 2009) (providing that the
Commission will place all First General Counsel's Reports on the public record in closed enforcement matters,
prospectively and retroactively). The Commission adopted a new policy on November 5, 2009. An audio
recording of the Commission’s deliberations is available at:

175 See, e.g, MURs 5753 (League of Congervation Voters) and 5754 (MoveOn.org Political Fund) (relying on
the theory that funds received in responge to solicitativns purpartedly “clearly indicating” that the funds
would be used 1o elect nr defeat a clearly ideniified fetlaval candidnte ware contribuiions, a definition of
“contribnlion” that was subsequently struck down i EMILY"s List w FEC, 581 F.3d 19 (D.C. Cir. 2009)).
Similarly, the 2007 Supplemental Explanation & Justificatian relied upon new “anti-circumvention measures”
(including new allocation regulations designed to “significantly shift political committees towards a greater
use of federal funds”) to justify its case-by-case approach. See 2007 Political Committee Status Supplemental
E&]J, 72 Fed. Reg. at 5603. These regulations too were struck down in ZMILY’s List. 581 F.3d at 19.

176 Buckley, 424 U.S. at 79-80.

' 177 MUR 5753 (League of Conservation Voters), FGCR at 5; MUR 5754 (MoveOn.org Voter Fund), FGCR at 5.

178 MUR 5751 (Leadership Forum), FGCR at 4.

179 MURs 5910 & 5694 (Amnricans far Job Seeurity), FGER at 15.
180 MUTis 5977 & 6005 {American Leadership Project), FGGR at 11.
181 MUR 5842 (Majority Action), FGCR at 13.
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In other matters, the FEC appears to have articulated two “major purposes” (whereas
Buckley talked of the major purpose), neither of which were limited to the nomination or
election or defeat of a candidate:

¢ “influence the election of the 2008 presidential primary election” and “federal
election-activity;"182 and

e “federal campaign activity” and “influence federal elections.”183

Remarkably, the FEC's broader versions of the test have already been rejected in
court, most notably in FEC v. GOPAC.18¢ There, the FEC argued that an organization need
not support the “nomination or election of a candidate,” but need only engage in “partisan
politics” or "electoral activity.”85 An amici to the case (Common Cause] claimed
“elactioneertng” was sufficlent. The GOPAC court began by reviewing Buckley:

In Buckley v. Valeo, the Supreme Court cautioned that the broad statutary
definition of ‘political committee,” which turns on the terms ‘contribution’
and ‘expenditure,’ and on the phrase ‘for the purpose of influencing any
election,’ had ‘the potential for encompassing both issue discussion and
advocacy of a political result’ and thus might encroach upon First
Amendment values.166

The court, however, rejected the FEC's efforts to stray from Buckley. First, the court fonnd
that such terminology “raise[s] virtually the same vagueness concerns as the language
“influencing any election to Federal office,” the raw application of which the Buckley Court
determined would impermissihly impinge on Firast Amendment values.”87 Second, tim
court reiterated that the D.C. Circuit has “cautioned that in the ‘delicate first amendmmznt
area, there is no imperative to stretch the statutory language. ... Achieving a reasonable,
constitutionally sound conclusion in this case requires just the opposite. ‘It is our duty in
the interpretation of federal statutes to reach a conclusion which will avoid serious doubt
of their constitutionality.””188 Finally, the court explained that:

IT]in this sensitive political area where core First Amendment values are at
stake, our Court of Appedls has shown a strong preferance for ‘bright-line’
rides that are easily understood and failowed by those subject to them -
contributors, recipients, and organizations. As the Court of Appeals has
explained, ‘an cbjective test is required to cocrdinate the liabilities of donors
and donees. The bright-line test is also necessary to enable donees and
donors to easily conform to the law and to enahle the FEC to take the rapid,

182 MUR 5977 & 6005 (American Leadership Project) at 11.

183 MUR 5988 (American Future Fund), FGCR at 11.

184917 F. Supp. 851 (B.0.C. 1996).

185 GOPAC, 917 F.Supp. at 859.

186 Jd, at 858-59 (citing Buckley, 424 U.S. at 79).

187 Id. at 861.

188 Jd, (quoting Machinists, 655 F.2d at 394) (citations omitted in original).
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decisive enforcement action that is called for in the highly-charged political
arena.” Confining the definition of ‘political comniittee’ to an organization
whose major purpose is the election of a particular federal candidate or
candidates provides an appropriate ‘bright-line’ rule; attempting to
determine what is an ‘issue advocacy’ group versus en ‘electoral politios’
group - as the Commission proposes - dnes not.189

The distinction between the language used by the Court in Buckley and the language
used by the FEC in its enforcement documents is not merely semantics. It is a significant
substantive change that has allowed the FEC to consider all sorts of non-campaign activity
as evidence of a campaign purpose (regardless of whether it is a group’s major purpose).1%0
As with section 100.22(b), a review of past enforcement matters reveals the “constellation
of factors” nased by the Commission to analyze an organizaticn’s major purpose.!! Some
examples of these factors include:

e thetiming of an arganizatien’s formation;192

e whether communications identified sameane who was a candidate (when the
communications did not contain any words of election advocacy, let alone reference
to an election);193

e where (geographically) advertisernents were run;194

e the portion of the advertising budget allocated to television, radio and print ads that
referenco someone who was a candidate;195

e the timing af the ads (supposed proximity to the election);1?6

e the proportion of amount of funds raised that was spent on ads in states with
supposed hotly contested races, regardless of the content of the advertisement;197

189 Jd, (quoting Orloski v. FEC, 795 F.2d 156, 165 (D.C. Cir. 1986) (citing Buckley, 424 U.S. at 42)).

190 For example, although Softer Voices: (1) was established in 2004 (two years before producing the
advertisements at issue in MUR 5831), (2] spent $1,266,000 during the 2006 election cycle, and (3) “[t]he
amount of the disbursement for [the advertisement that purportedly triggered political committee status]
was relatively small in both absolute terms (less than $10,000) and as a part of the group’s 2006 activity (less
than 1%), the General Counsel claimed that Softer Voices had triggered political committee status. MUR 5831
(Softer Voices), FGCR at 9.

191 MUR 5024R (Coeuncil for Responsible Government, Inc,, et al.), FGCR at 12-13.

192 MUR 5541 (November Fund), FGCR at 10-11; MURs 5977 & 6005 (American Leadership Project), FGCR at
11; MURs 5842 (Economic Freedom Fund) & 6082 (Majority Action), FGCR at 13.

193 MURs 5910 & 5694 (Americans for Job Security), FGCR at 15; MURs 5842 (Economic Freedom Fund) &
6082 (Majority Action), FGCR at 13.

194 MUK 5694 (Americans for Job Security), FGCR at 16; MURs 5842 (Economic Freedom Fund) & 6082
(Majority Action), FGCR at 13-14.

195 MUR 5694 (Americans for Job Security), FGCR at 15.

1% Jd, at 16; MURs 5842 (Eeanomir Freedom Fund) & 6082 (Majority Action), FGCR at 13, 14.

197 MURs 5977 & 6005 (American Leadership Project), FGCR at 11-12.
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e the timing of contributions received;1%
e the number of donors to the organization;1?? and

e statements reflecting the subjective intent of donors or the group, usually in the
form of a generic desire to influence elections.200

Of course, “declining to follow the Supreme Court is not an option,”201 and none of
this sort of activity ought to weigh in favor of finding that a group must register and report
as a political committee.202 On the contrary, it is either (1) wholly irrelevant; or (2)
precisely the sort of activity that ought to preclude such a finding. But instead, the FEC
uses the major purpose o expand its jurisdittion, looking not just for “the” major purpose,
but far any political purpose, thus allowing it to regulate uctivity well-beyond that whith is
focused on candidate advecacy.203

Although the FEC invokes Buckley when referencing the major purpose test,204 this
masks the true problem. In striking the same sort of case-by-case, electoral influence-
based major purpose test, the Fourth Circuit said:

Conversely, North Carolina’s test ‘leaves the line between innocent and
condemnned conduct . . . 4 matter of guesswork. This is particularly true
because [such tests] provide[] absolutely no [regulatory] direction as to
when a ‘purpose’ becomes ‘a major purpose’ in a multi-faceted orgenization
like NCRL. Is it based on the number of purposes? The mnney spent oit
each? The frequency of electoral participation? The statute daes not provide
notice as to which of these standards apply; this, of course, means that
regulators will once again be empowered to make these judgments to the
maximum conceivable extent.205

198 MURs 5842 (Econemic Freedom Fund) & 6082 (Majority Action), FGCR at 13-14.

19 Id.

200 MUR 5541 (November Fund), FGCR at 10.

201 Legke, 525 F.3d at 302.

202 Id, at 284-85 (casting serious doubt on the validity of examining anything other than the amount of an
organization’s express advocery whenranalyzing its major purpose).

203 For example, in Unity ‘08 v. FEC, a group formed to facilitate an online nominating process to choose a
mixed ticket of ane Republican and one Democrat for president and vice president of the United States (and
to seek state ballot access as a party), challenged the FEC’s determination that it was subject to regulation as a
political party because the costs incurred in gathering signatures to qualify for a ballot for Federal office are
“expenditures” and its major purpose was the nomination or election of a candidate. 596 F.3d 861 (D.C. Cir.
2010). The court rejected the PEC’s expansive view because Unity ‘08 had never supported a clearly
identified cardidate. Id. See also Machinists, 655 F.2d at 392 (holdfag that “draft” groups are not “political
commiltees” under the Act).

204 See 2007 Paiitiral Connuithze Status Suppiemencl E&]J, 72 Fed. Reg. nt 5597.

205 Leake, 525 F.3d at 303 (quating Lanrence ii. Tribe, American Canstitutiotial Law, § 12-31 at 1033 (2d ed.
1988)).
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Ultimately, the FEC’s version of the major purpose test has allowed the FEC to conduct a
profoundly burdensome inquiry into every aspect of a group’s activities - at times even
prior to any sort of determination, let alone evidence of any expenditures or
contributions.206

There are three major flaws with this:

o First, the FEC routinely shifts the burden to those wishing to speak, and forces
them to demonstrate that they have not spent too much money on regulable
speech.

e Second, it makes it far more likely that smaller grassroots groups that make
independent expenditures that expressly advocate the election or defeat of a
candidate will have to register and report as political committees (versus larger
graups, such as mega-corporations).207

206 For section 527 organizations operating during the 2004 election cycle, the Commission inverted the
proper political committee status analysis. Specifically, “the Commission did not require evidence that the
527 organization triggered the statutory threshold of $1,000 in contributions or expenditures before finding
reason to believe, providod available information suggested that the arganization ha[d] the sole ar primary
objective of influencing federal elections and hid raised and spent substantial finds in furthexance of that
objective.” MUR 5854 (Lantern Project), FGCR at 5. See, e.g., MURs 5487 (Progress for America Voter Fund),
5741 (The Leadership Forum), 5511 & 5525 (Swift Boat Vets and POWs for Truth), 5403, 5427, 5440, and
5466 (The Media Fund, et al.). The FEC subsequently changed this policy, and announced that going forward
it would not investigate major purpose until it had found that a group crossed the political committee
statutory threshold regarding contributions and expenditures. MUR 6073 (Patriot Majority 527s), FGCR at 9
(at the September 11, 2807 non-public Executive Session, the Commission decided to henceforward require
that there be some information suggesting a spectific expenditure was made or a contiibution received ptior
to authorizing an investigatiaif). However; not all have edhered ta this approaeh. See MUR 5842 (Ecencraic
Freatnm Fund), Statenient of Reasons of Comanistioners Cynthia L. Bauerly and Ellen L. Weintranb
(supporting an investigatian, including the issuance af subpoenas, iato whether the graup was a political
cammittee because of “electoral nexus,” and nat because of sufficient contributions or expenditures). See alsa
MURs 5910 & 5694 (Americans for Job Security), Statement of Reasons of Chairman Steven Walther and
Commissioners Cynthia Bauerly and Ellen L. Weintraub at 2 (supporting an investigation not because any
public communications contained express advocacy, but simply because it was “reasonable to infer” that the
respondent “may have” exceeded the $1,000 threshold, and because of the general spending by the
respondent). Cf. Leake, 525 F.3d at 301 [“The danger in this area - when dealing with a broadly ernpowered
bureaucracy - is not that speakere may disgnise clectoral raessuges as issue advecacy, but ratmr that simple
issur advncacy will be suppressed by some regulator wiin fears it may bear conceivably on same compaign.”).
207 Far exarmaple, Generol Motors, Gencral Electric, Exxan Mobil couid spend millians of dollars on independent
expenditures without even caming close ta having as its major purpose the election of a eandidate. Whereas
smaller grassroots groups with modest resources will cross the major purpose line with only a fraction of the
spending. The perverse result is a de facto burden based on the identity of the speaker, with the various
balancing of factors employed by the FEC having a disproportionate impact on smaller groups. In other
words, the smaller the group, the more likely it will be a political committee, and the tougher a time it will
have proving that it is not such a entity. Compare this with Citizens United: “The rule that polltical speech
cannot be limited based on a speaket’s wealth is a necessary consequence of the premise that the First
Anmiendment generaliy prohibits the seppression of polltical speecll based on a speaker’s identity.” 130 S. Ct.
at 907-08 (noting that the prohibitior on corporate speech fell the hardest aq small carporatdiens). See alse
Davir, 128 S. Ct. at 2773-74; Buchiey, 424 U.S. at 49.
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e Third, the FEC’s approach to major purpose allows for precisely the sort of
“intricate case-by-case determinations” that the Court refused to allow in WRTL
and Citizens United.208 As the PEC has already made clear, It will conduct a “fact
intensive analysis of a group’s cainpaign activities compared to its activities
unrelaied to cnmpaigns,” which will go “well beyorrd publicly avaiiable
advertisaments."209 Despite my ability to glean a list of factars by 12viewing a
large number of enforcement matters (which given the time involvad in
conducting that exercise, is burdensame enough), the FEC has refused to adopt
any sort of defined “list of factors,” claiming it would be inappropriate to do so
since it would not be “exhaustive” enough.210

This is precisely what the Court in Citizens United said the FEC could not do. As the
Court explained, to avoid the various traps enacted by the FEC, one must “either refrain
from speakiny vrask thu FEC to issue an advisory opinion appreving of the political speech
in questibn.”211 But if the FEC's track recori regarding advisory opinions on the subjant is
any indicatinn, evan that approach does not provide clarity.212 Aod as the Court
recognized, “cnerous restrictions [can] function as the equivalerit of prior restraint by
giving the FEC power analegous to licensing laws.”213 The FEC’s approach to political
committee status gives the agency precisely that power. As the Fourth Circuit explained:

208 See Citizens United, 130 S. Ct. at 892; WRTL, 551 U.S. at 482. Some claim that the case-by-case approach
has been upheld, and cite to Shays v. FEC ("Shays II"}, 511 F. Supp. 2d 19 (D.D.C. 2907]. However, the courtin
Shays II made clear that it was only reviewing the FEC'’s action pursuant to the Administrative Procedure Act
(“APA"), id. at 25, and concluded that “the FEC's revised explanation is sufficient under the APA and its
decision not to employ rulemaking is not arbitrary and capricious,” id. at 31. But as my colleagues,
Commissioners Matthew Petersen and Caroline Hunter, explained in the context of an enforcement matter,
“[a]s GOPAC iltustrates, without any ‘bright line’ rules that are easily understood and followed by those
subject to them - contributors, recipients, and erganizations - political conimittee status cannot be imposed
on «n enlity.” MUR 5842 (Econumic Freedom Sund], Stitenrent of Reasons of Vice Chair Matthew Petersen
and Commissioner Carolinn Hunter at 24 (citing GOPAC, 917 F. Supp. at 861-62).

20972 Fed. Reg. at 5601. The FEC's ovar-the-top discavery was singledt aut in the GOPAC matters “[i]uring
several months of unlimited discovery, the Commission collected data for 315 items consuming 100 pages of
material facts not in dispute based on 6,000 pages of exhibits without firmly establishing its claim based on
the Buckley major purpose test.” GOPAC, 917 F. Supp. at 866. Adding to the current confusion is that the FEC
also claimed that it will look to “fundraising solicitations,” but the rule defining such solicitations has been
struck. See EMILY’s List v. FEC, 581 F.3d 1 (D.C. Cir. 2009); Funds Received in Response to Solicitations;
Allocaticns of Expenses by Separated Segregated Funds and Non-Connected Cemunittees (Final Rule), 75 Fed.
Reg. 13223 (Mar. 19, 2010).

210 72 Fed. Reg. at 5602. With the sort of benevolence that could only be shown by a federal agency, the FEC
has suggested that if ene wishes te know what sort af factprs roight be considaret, one can “ldok in the public
files for the Political Commiitee Status Mattars and other closed enforcement matters, as well os Advisery
Opinions and filings in civil enforcement cases.” Id. Butas discussed ahnve, the publit files are not reliably
complete or informative.

211 Cjtizens United, 130 S. Ct. at 896.

212 See AOs 2010-25 (RG Entertainment, Ltd.) (the Commission was unable to render an opinion regarding the
application of the Act’s media exemption to the costs of producing, disseminating, and' marketing a film);
2010-20 (Natlonal Defense PAC} (tie Commission was unable to render an opinion regarding a non-
connected PAC’s fundmising and record keeping requirements in the wake of Citizens United); 2008-15
(Nationai Right 1o Life Committee, Inc.) (the Commission was unable to render an opinion regarding the
application of the Act to = proposal to fund a radio advertisement).

213 Citizens United, 130 S. Ct. at 895-96.
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If the First Amendment protects anything, it is the right of political speakers
to express their beliefs withount having to fear subsequent civil and criminal
reprisals from regulators authorized to employ broad and vague definitions
as they see fit.21¢

A recent Tenth Circuit Court of Appeals decision provides a path to eliminate at least
some of the prablems caused by the FEC's free-wheeling approach to the major purpose
test. In New Mexico Youth Organized v. Herrera, the Tenth Circuit considered a state
political committee disclosure law, which required all organizations “operated primarily”
for the purpose of “influencing or attempting to influence an election” to register as a
political committee.215 In holding the law unconstitutional, the Tenth Circuit explained:
“There are two methods to determine an organization’s “major purpose”: (1) examination
of the organization’s central organizatlonal purpose; or (2) comparison of the
organization’s electioneering spending with overnli spending to determine whuther the
prepondarance of exxaenditures s far express edvocacy ar coatributians to candidates.”216
A related issue, alluded to by Herrera, relates to the relevant time period for the analysis of
a group’s major purpose. The Tenth Circuit repeatedly found fault with an approach that
mandates political committee registration simply because a certain law monetary
threshold was crossed: “The court [in CRLC] held that the $200 trigger was
unconstitutional as applied to the Colorado Right to Life Committee because it was an
unacceptabtle proxy for the major purpose test.”217

By failing to specify any sort of timirg, the FEC's version of the majour purpose test
operates in the same improper manner. For example, whereas the Internal Revenue
Service looks to an entire year of fiscal activity when considering the legitimacy of a non-
profit tax status, the FEC employs no suth fixed temporal approach. In the Softer Vaices
enforcement matter, for example, the FEC’s counsel claimed that Softer Voices “became a
political committee when it admittedly made over $1,000 in expenditures for the ‘We the
People’ express advocacy advertisement [in 2006],"218 and under that view was required to
register with the Commission ten days after it became a political committee. That Softer
Voices had been active since July 2004 and had broadcast a number of non-express
advocacy television advertisements did not appear to matter; nor did the fact that Softer
Voices spent $1,266,000 daring 2006 dlene, with over $1,000,000 for sueh lssue
advaertisements. In other words, in the eyes of the FEC's counsel and several
Conanissiomars, onee a greup crasses the statutory threshold, it appears that it becoemes a

214 Leake, 525 F.3d at 302 (citing Buckley, 424 U.S. at 43 (quoting Thomas v. Collins, 323 U.S. 516, 535
(1945))).

215 611 F.3d 669 (10th Cir. 2010).

216 I, at 678 (citing Colo. Right to Life Comm., Inc. v. Coffman (“CRLC"), 498 F.3d 1137, 1152 (10th Cir. 2007)).
Even this formulation may prove in time to be over-regulatory, due to the trend toward using the internet,
automated phone calls, and other low cost methods as the primary source of political communication. The
cost of such advocacy is negligible, particularly when compared to the astronomical costs of more traditional
political advertising via television, radio, and direct mail.

217 Herrera, 611 F.3d at 678. Another court, instead of applying Buckley’s major purpose limiting
construction, struck a state etatute entirely because it lacked the niajor purpose limitation. S.C. Citizens for
Life v. Krawcheck, 2010 WL 3582377, No. 4:06-CV-2773-TEW (D.S.C. Sept. 2010).

218 MR 5831 (Softer Voices), GCR #2 st 8-9.
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political committee, regardless of what other non-candidate activities it has undertaken.21?
Such an approach ignores the limiting construction of Buckley entirely.

.  CONCLUSION

The practical effect of what the FEC has created is this: because the standards vary
from enforcement case to enfarcement case, those who wish to speak are left te guess
whether or not certain activity triggers the application of myriad mandatory and
sometimes redundant reporting obligations, which impose different burdens depending on
who is speaking. If past Commission action is any indication, a failure to correctly guess
when such disclosure is mandated will result in a significant monetary penalty. As the FEC
trumpeted in its December 2006 press release, one group paid $299,500, anotlier paid
$180,000, and a third paid $150,000.

As if the continued use of the same sort of multi-factor test that the Court struck
down in Citizens United under the guise of section 100.22(b) is not problematic enough,
when combined with the FEC'’s version of the major purpose test, it is a wander that
anyone remains beyond the reach of the Commission’s self-proclaimed regulatory reach.
The paramount problem with these complex multi-factor tests is that people are forced to
“hedge and trim."220 “Faced with such prospects, many speakers, ‘rather than undertake
the considerable burdén (and sometimes risk) of vindicating their rights through case-by-
case litigation, will choose simply to alistain fram protected speecH -- harming not only
themselves but society as a whole, which is deprived of an uninhibited marketplaoe of
ideas.”221

To avoid the continued iafliction of these harms, I urge the Commuission to revisit
section 100.22(b) of its regulations, and its 2007 policy on political committee status.

A0 (7L ¢,z/////

DONALD F. McGAHN II Dte /
Commissioner

219 Softer Voices is not an isolated case; there are several others where other non-candidate advocacy
spending was ignored in the quest to declare that a group should have registered and reported as a political
committee. See, e.g, MUR 5492 (Cleaver for Congress); MUR 5842 (Economic Freedom Fund). Cf. Leake, 525
F.3d at 288 (°[R]egulation as a political committee is only proper if an organization primarily engages in
election-related speech” because an alternative rule would “threaten[] the regulation of too much ordinary
political speech to be constitutional.”).

220 Buckley, 424 U.S. at 43 (internal ¢itation onrittedj.

221 Legke, 525 F.3d at300 (quoting Virginia v. Hicks, 539 U.S. 113, 119 (2003) (citing Dombrowski v. Pfister,
380 U.S. 479, 486-87 {1965))).
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