
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 
 

THE REAL TRUTH ABOUT OBAMA, 
INC., 
 
 Plaintiff, 
 
             v. 
 
FEDERAL ELECTION COMMISSION 
and UNITED STATES DEPARTMENT 
OF JUSTICE, 
 
                                     Defendants. 

) 
) 
) 
) 
)   No. 3:08-cv-00483-JRS 
) 
)    
)     
)    
)    
)  
)     

  
DEFENDANT FEDERAL ELECTION COMMISSION’S RESPONSE  

TO PLAINTIFF’S NOTICE OF SUPPLEMENTAL AUTHORITY 
 

On February 9, 2011, plaintiff The Real Truth About Obama, Inc., submitted as 

supplemental authority a Statement of Reasons of one of the six members of the Federal Election 

Commission (”Commission”) with regard to a Matter Under Review in which the Commission 

decided to take no further action.  Under the Federal Election Campaign Act, 2 U.S.C. §§ 431-

57, the Commission is an independent, non-partisan federal agency and no more than three of its 

six members may be affiliated with the same political party.  2 U.S.C. § 437c(a)(1).  Commission 

decisions require a vote of at least a majority of Commissioners, and certain actions require the 

affirmative vote of at least four Commissioners.  See 2 U.S.C. § 437c(c) (“All decisions of the 

Commission with respect to the exercise of its duties and powers under the provisions of this Act 

shall be made by a majority vote of the members of the Commission.”); id. (specifying actions 

requiring at least four votes).  Therefore, statements by individual Commissioners do not 

represent positions or decisions of the agency as a whole.  Sprint Nextel Corp. v. FCC, 508 F.3d 

1129, 1132 (D.C. Cir. 2007) (statements by individual Commissioners “are not institutional 
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Commission actions.”).  See also FTC v. Flotill Prods., Inc., 359 U.S. 179, 183 (1967) (stating 

that it is the “almost universally accepted common-law rule” that only a “majority of a collective 

body is empowered to act for the body”). 

Respectfully submitted, 

 /s/      
Audra Hale-Maddox, Attorney, ahale-maddox@fec.gov 

VA Bar No. 46929 
Phillip Christopher Hughey, Acting General Counsel, chughey@fec.gov  
David Kolker, Associate General Counsel, dkolker@fec.gov 
Harry Summers, Assistant General Counsel, hsummers@fec.gov 
Claire Rajan, Attorney, crajan@fec.gov 
 
COUNSEL FOR DEFENDANT  
FEDERAL ELECTION COMMISSION 
999 E Street NW 
Washington, DC 20463 
Telephone:  (202) 694-1650 
Fax:  (202) 219-0260 

 
February 14, 2011 
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