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CASE ARGUED APRIL 21, 2015 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 
State of Texas, 

Appellant, 
 
  v. 
 
United States of America, and 
Eric H. Holder, in his official 
capacity as Attorney General of the 
United States, 

Defendants, and 
 
Wendy Davis, et al., 

Appellee-Intervenors.            
    

 
 
 
 
No. 14-5151 

 
REPLY IN SUPPORT OF INTERVENORS-APPELLEES’ 

SUPPLEMENTAL JOINT MOTION FOR APPELLATE ATTORNEYS’ 
FEES AND COSTS 

 
 In its Response to Intervenors-Appellees (“Intervenors”) supplemental joint 

motion for appellate attorneys’ fees for the Supreme Court proceedings, Texas 

objects only to the hourly rates sought by the Davis Intervenors.  Texas contends, 

as it did in its opposition to Intervenors’ initial motion for appellate attorneys’ fees 

for their work before this Court, that the Davis Intervenors should only be 

compensated at the rates set forth in the USAO Laffey Matrix—the lower of two 

Laffey matrices.  The Court should decline Texas’s invitation to substantially 

reduce the Intervenors’ attorneys’ hourly rates from the rates they were awarded in 
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the underlying case.  Intervenors have adequately substantiated their usual billing 

rates and those rates are thus presumptively reasonable.  Moreover, creating a two-

tiered system of rates for the merits phase of a case and subsequent fees litigation 

would incentivize the situation that has unfolded here—a protracted, second 

litigation over a fee award, involving substantial resources of all three levels of the 

federal judiciary.  If, however, the Court is inclined to apply Laffey rates, it should 

apply the updated LSI Laffey matrix rather than the USAO matrix advocated by 

Texas. 

ARGUMENT 

I. The Court Should Award the Davis Intervenors’ Requested Rates. 

 The Court should award the hourly rates requested by the Davis Intervenors 

for their work opposing Texas’s petition for certiorari.  Texas does not disagree 

that a private firm’s usual billing rates are presumptively reasonable, see Opp. at 7; 

Kattan by Thomas v. Dist. of Columbia, 995 F.2d 274, 278 (D.C. Cir. 1993), rather 

it contends that the Davis Intervenors have failed to demonstrate those rates are “in 

line with those prevailing in the community for similar services by lawyers of 

reasonably comparable skill, experience, and reputation,” Opp. at 8 (quoting 

Covington v. Dist. of Columbia, 57 F.3d 1101, 1109 (D.C. Cir. 1995)).  That is not 

so. 
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 First, the Davis Intervenors proffered evidence in the form of citations to 

declarations from other cases in which other appellate and Supreme Court 

attorneys of comparable skill, experience, and reputations have attested to their 

usual billing rates.  See Ex. A to Supp. Mot., Smith Decl. ¶ 12.  These declarations 

plainly demonstrate that the Davis Intervenors’ hourly rates are “in line with those 

prevailing in the community” for appellate and Supreme Court attorneys of 

“reasonably comparable skill, experience, and reputation.”  Covington v. Dist. of 

Columbia, 57 F.3d 1101, 1109 (D.C. Cir. 1995) (quotation marks omitted). 

Texas breezes over the evidence of rates charged by attorneys from four 

comparable firms, contesting each for reasons that have nothing to do with the 

prevailing rates for the relevant market.  Texas notes that in one case, Bancroft 

attorney Paul Clement’s rate was reduced from $1,100 to $300.  Opp. at 8.  But 

that was because the court applied the Second Circuit’s rule that the relevant 

market is the district in which the case was litigated, not that of the attorney’s 

office.  The court thus reduced Mr. Clement’s and his more junior colleagues’ rates 

from their Washington, DC rates to those prevailing in the Northern District of 

New York.  See Osterweil v. Bartlett, No. 1:09-cv-825, slip op. at 11-14 (N.D.N.Y. 

Mar. 11, 2105), ECF No. 56.  But the Washington, DC rate charged by Mr. 

Clement and his firm is exactly what is relevant here—this case was litigated in 

Washington, DC by a peer firm.  It is the sworn evidence of Bancroft’s usual 
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billing rate that is relevant to determining whether the presumption this Court 

announced in Kattan is satisfied here, not how its rates compare to those prevailing 

in upstate New York.1 

Next, Texas dismisses evidence of the usual billing rates by appellate 

attorneys at Orrick because the Second Circuit denied fees altogether in that case, 

although the Supreme Court has granted certiorari.  Opp. at 8.  Again, what matters 

is that the Davis Intervenors’ usual billing rates are in line with the usual billing 

rates of attorneys in Orrick’s Supreme Court and Appellate practice, not whether 

the court in that case concluded the attorneys were prevailing parties.  See Kattan, 

995 F.2d at 278. 

 Texas dismisses the evidence proffered by the Davis Intervenors of the rates 

of appellate and Supreme Court attorneys from two other peer firms, Goldstein & 

Russell and Gibson Dunn, noting that one case resulted in a settlement agreement 

                                                 
1 For the same reason, it is irrelevant whether a San Antonio district court awarded 
market rates prevailing in San Antonio to the Davis Intervenors in a different case, 
rather than their Washington, DC rates.  See Opp. at 6.  That court applied the 
same rule favoring rates prevailing in the local jurisdiction.  See Davis v. Perry, 
991 F. Supp. 2d 809, 843-44 (W.D. Tex. 2014), rev’d sub nom. Davis v. Abbott, 
781 F.3d 207 (5th Cir.), cert. denied, 136 S. Ct. 534 (2015).  Likewise, the fact that 
Jenner attorneys sought Laffey rates for prevailing in a marriage equality case in 
the Southern District of West Virginia has no bearing here.  Jenner noted those 
rates were “substantially lower than the Jenner attorneys’ actual hourly rates,” 
Decl. of Paul M. Smith ¶ 9, McGee v. Cole, No. 3:13-cv-24068 (S.D. W. Va. Dec. 
2, 2014), ECF No. 146-1, and Jenner’s request reflected the location of the case 
outside Washington, DC, in rural West Virginia.  In this Circuit, the rule is that an 
attorney’s usual billing rate is presumptively reasonable.  See Kattan, 995 F.2d at 
278. 
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regarding fees and the other case did not involve a fee-shifting statute.  But again, 

the rule in this Circuit is that “an attorney’s usual billing rate is presumptively the 

reasonable rate, provided that this rate is in line with those prevailing in the 

community for similar services by lawyers of reasonably comparable skill, 

experience, and reputation.”  Kattan, 995 F.2d at 278 (internal quotation marks 

omitted).  It is irrelevant whether those cases settled or involved special litigation 

counsel in a bankruptcy proceeding—what matters is whether the rates those 

attorneys and firms charge for appellate and Supreme Court work in Washington, 

DC are “in line” with the Davis Intervenors’ usual billing rates. 

Texas does not dispute that the sworn declarations from Bancroft, Orrick, 

Goldstein & Russell, and Gibson Dunn provide those firm’s usual billing rates, that 

those rates are in line with those sought by the Davis Intervenors, or that those 

attorneys and firms represent “lawyers of reasonably comparable skill, experience, 

and reputation.”  Id. (internal quotation marks omitted).  Texas’s objections to this 

evidence relate instead to points having no bearing on whether that evidence 

demonstrates the relevant market for purposes of applying Kattan’s presumption.  

The Court should therefore accept the proffered market evidence and award the 

Davis Intervenors’ usual billing rates. 

In addition, the rates sought by the Davis Intervenors are substantially the 

same as those awarded by the district court for the underlying litigation, adjusted to 
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reflect the passage of time.  See Mot. at 7-8.  Texas contends this is not evidence of 

the prevailing rate for comparable attorneys, see Opp. at 11, inaccurately 

contending that the district court “did not analyze their proposed hourly rates 

because the State challenged only their entitlement” to fees, id.  To the contrary, 

although the district court concluded Texas waived any challenge, the court in fact 

concluded Intervenors had “adequately explained the hourly rates of their 

attorneys.”  Texas v. United States, 49 F. Supp. 3d 27, 44 (D.D.C. 2014).   

Texas offers no reason the Davis Intervenors’ attorneys’ rates should be cut 

by nearly half for their work defending their fee award on appeal before the 

Supreme Court.  And there is good reason to reject that outcome.  First, such a 

result would frustrate the purpose of the fee-shifting statute.  See  Bd. of Trs. of the 

Hotel & Rest. Emps. Local 25 v. JPR, Inc., 136 F.3d 794, 808 (D.C. Cir. 1998) 

(“[F]or fee-shifting provisions to serve their purposes[,] . . . their beneficiaries 

must be assured that they will be able to collect the fee awards that they are due.”).   

Second, awarding lower rates for a party’s work defending a fee award would 

create a perverse incentive for the losing party to needlessly expand litigation over 

the fee award itself because doing so would come at a lower cost, leading to 

delayed payment of fees and wasted judicial resources.  See Hensley v. Eckerhart, 

461 U.S. 424, 437 (1983) (“A request for attorney’s fees should not result in a 

second major litigation.”).  This case is such an example: the judgment providing 
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the basis for the initial fee award was issued three-and-a-half years ago.  And 

Texas’s dispute over the fee award, despite beginning with a three page 

“Advisory,” expanded to a year-and-a-half litigation involving the resources of the 

courts at all three levels of the federal judiciary.  Awarding lower rates to the Davis 

Intervenors for successfully defending against that effort would encourage similar 

“second major litigation” efforts over fees in future cases.  The Court should award 

the requested fees, consistent with the district court’s initial award.2 

II. If the Court Applies Laffey Rates, it Should Use the LSI Laffey Matrix. 

 For the reasons addressed above, the Court should award the Davis 

Intervenors their attorneys’ usual billing rates.  As this Court has explained, 

matrices like Laffey are “somewhat crude.”  Eley v. Dist. of Columbia, 793 F.3d 

97, 101 (D.C. Cir. 2015).  Current market evidence of actual rates charged by 

actual firms working on actual, comparable cases, such as that offered by the Davis 

Intervenors, is a far better measure of the prevailing market than a one-size-fits-all 

matrix developed over thirty years ago based on affidavits collected by a single 

                                                 
2 Intervenors contended in their initial motion for appellate fees for work before 
this Court and in their supplemental motion for work before the Supreme Court 
that Texas had waived its ability to challenge their rates by failing to challenge 
those rates on appeal from the district court’s order, reasoning that the court had 
already ruled that those rates were reasonable and Texas had failed to appeal that 
legal ruling.  See Crocker v. Piedmont Aviation, Inc., 49 F.3d 735, 739 (D.C. Cir. 
1995).  Intervenors note that this Court issued an opinion in December 2015 
rejecting such an argument in an analogous context in Salazar ex rel. Salazar v. 
District of Columbia, 809 F.3d 58, 63-64 (D.C. Cir. 2015), and acknowledge that 
Salazar controls the Court’s resolution of their waiver argument.  
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party in a single case, and simply adjusted for competing measures of inflation 

each year.  See Laffey v. Northwest Airlines, Inc., 572 F. Supp. 354, 371-72 

(D.D.C. 1983), aff’d in part; rev’d in part, 746 F.2d 4 (D.C. Cir. 1984); Eley, 793 

F.3d at 101-02.  Indeed, the Laffey matrix was developed as a way to increase rates 

awarded to the plaintiff’s attorneys above the rates they actually charged because 

the plaintiff’s attorneys in that case scaled their rates based upon their client’s 

ability to pay.  Laffey, 572 F. Supp. at 373.  It does not account for changes in the 

rate structure or proportion of rates between partners and associates over the course 

of the past thirty years.  Nor does it treat different firms and different types of 

litigation differently. 

 If the Court is inclined, however, to award Laffey rates rather than the Davis 

Intervenors’ attorneys’ presumptively reasonable usual billing rates, the Court 

should apply the updated LSI Laffey matrix, not the USAO matrix urged by Texas.  

Both versions start with the rates established in the Laffey case in 1983, but differ 

in how they calculate inflation.  The USAO matrix is updated based upon general 

consumer inflation data for Washington, DC, rather than rates specific to the legal 

industry, even though “the cost of legal services nationally has far outstripped the 

increase in overall prices.”  Eley, 793 F.3d at 101 (quotation marks omitted).  The 

LSI matrix uses data based on the cost of legal services, albeit national data.  Id. at 
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101-02.  By using inflation data actually relevant to the legal industry, the LSI 

matrix is a closer measure of appropriate rates. 

 Indeed, this Court recently affirmed an award of fees based on the LSI 

matrix, rejecting an argument by the District of Columbia that the USAO matrix 

should be used instead.  See Salazar ex rel. Salazar v. Dist. of Columbia, 809 F.3d 

58, 64-65 (D.C. Cir. 2015).  The Court noted that the LSI matrix rates were, on 

average, 14% lower than the average national law firms and the USAO matrix 

rates were 38% lower.  Id. at 65.  The Court also noted that the evidence showed 

that inflation in Washington, DC had exceeded the national data used to update the 

LSI matrix, approving the district court’s conclusion that “the LSI-adjusted matrix 

is probably a conservative estimate of the actual cost of legal services in this area.”  

Id. (quotation marks omitted) (emphasis in original).  The Court thus rejected the 

city’s contention that district courts had used the USAO matrix in the past, 

dismissing those cases as “not binding precedent for this Court.”  Id. at 65 n.1.  

Although it makes little sense in this case to award fees 14% or 38% lower than the 

national market, let alone the Washington, DC market, if the Court applies a Laffey 

matrix, it should apply the more accurate LSI version, as it did in Salazar.3 

                                                 
3 If the Court applies the LSI matrix, the rate for Mr. Smith (36 years of 
experience) would be $796, Ms. Amunson’s rate (11 years) would be $661, and 
Mr. Gaber’s rate (5 years) would be $406.  See LSI Laffey Matrix, 
http://www.laffeymatrix.com/see.html (last visited Feb. 18, 2016).  Mr. Hebert’s 
requested rate of $650 is below the $796 suggested by the LSI matrix. 
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CONCLUSION 

 For the foregoing reasons, Intervenors’ motion should be granted. 
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