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COMPLAINT FOR DECLARATORY JUDGMENT

This is an action for declaratory judgment pursuant to the provisions of Ohto R.C.
2721.01, et seq., and Ohio Civil Rule 57. For their Complaint against Defendant Cuyahoga
County, Defendant Board of County Commissioners of Cuyahoga County, Defendant Board of
Elections of Cuyahoga County and Defendant Secretary of State Jennifer Brunner (collectively,
“Defendants™), Plaintiff Premier Election Solutions, Inc., Plaintiff Diebold, Incorporated and
Plaintiff Data Information Management Systems, Inc. (cotlectively, “Plaintitfs”) state as follows:

PARTIES

1. Plaintiff Premier Election Solutions, Inc. (“Premier”) is a Delaware corporation
with its principal place of business in Texas.

2. Plaintiff Diebold, Incorporated (“Diebold™) is an Ohio corporation with its
principal place of business in Ohio.

3. Plaintiff Data Information Management Systems, Inc. (“"DIMS™) is a Caiifor_nia
corporation with its principal place of business in California.

4. Defendant Cuyahoga County ( “County”) is an Ohio county organized and
authorized pursuant to Title I of the Ohio Revised Code.

5. Defendant Board of Commissioners of Cuyahoga County (“Board of County
Commissioners”) is an Ohio county board of commissioners organized and authorized pursuant

to Title 111 of the Ohio Revised Code.




6. Defendant Board of Elections of Cuyahoga County (“Board of Elections™) is an
Ohio county board of elections organized and authorized pursuant to Ohio R.C. 3501 06,

7. Defendant Jennifer Brunner is the Secretary of State for the State of Ohio
(“Secretary”) and is vested with the statutory powers and duties provided in Ohio R.C. chapter
3501, including the election duties set forth in Ohio R.C, 3501.05.

JURISDICTION AND VENUE

8. This Court has jurisdiction over this action under Ohio R.C. 2721.01, er seq.
9. Venue is proper in Franklin County under Rules 3(B)(3), (4) and (6) of the Ohio
Rules of Civil Procedure.
10. An actual controversy presently exists between the parties, which is justiciable in
character, and speedy relief is necessary to preserve the parties’ respective rights.
11, A declaratory judgment will terminate the uncertainty and controversy between
the parties.

FACTUAL ALLEGATIONS

Background

12.  Premier is in the business of providing election solutions, including election
hardware, software, support and related services.

13.  Diebold is in the business of providing self-service transaction systems (such as
ATMs), electronic and physical security products (such as vaults) and software and integrated
systems for financial and commercial markets.

14. DIMS is in the business of providing flexible voter registration solutions and

customer support.




The Contracts

15.  InJuly 2004, Premier’s predecessor {Diebold Election Systems, Inc.') and the
Secretary entered into an “Agreement for Acquisition of Voting Systems and Related Services”
(Secretary of State Contract No. 217) ( “Master Contract™), A copy of the Master Contract is
attached hereto and incorporated herein as Exhibit “A”

16.  The Master Contract set forth master terms under which Premier would sell Help
America Vote Act (“"HAVA”) funded voting systems and services to Ohio counties who selected
Premier as their supplier through submission of a purchase order.

17.  These voting systems include direct recording electronic voting systems
(“DREs™), optical scanning systems and other equipment.

18, The related services include training for poll workers, on-site technical support
and maintenance.

19.  The County is a third-party beneficiary to the Master Contract.

20.  InJuly 2004, DIMS and the Board of Elections entered into a Voter Registration
System Limited License (“Limited License™), under which DIMS agreed to make its proprietary
voter registration software available to the County for evaluation purposes at no consideration
for a period terminable by either party for convenience. A copy of the Limited License is
attached hereto and incorporated herein as Exhibit “B.”

21, In December 2004, DIMS and the Board of Elections entered into an extension of
the Limited License (“Limited License Extension No. 17). A copy of Limited License Extension

No. 1 is attached hereto and incorporated herein as Exhibit “C.”

' References to Premier also encompass its predecessor, Diebold Election Systems, Inc.
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22, In June 20035, DIMS and the Board of Elections entered into a further extension of
the Limited License (“Limited License Extension No. 27). A copy of Limited License Extension
No. 2 is attached hereto and incorporated herein as Exhibit *D.”

23.  In June 2005, Premier and the Secretary entered into Amendment No. 1 to
Secretary of State Contract Number 217 (“Master Contract Amendment No. 17), which amended
the Master Contract to, among other things, incorporate the requirement that DREs include a
voter verified paper audit trail, revise the performance bond requirements and revise the
Secretary’s recommended ratio of DREs to registered voters. A copy of Master Contract
Amendment No. | is attached hereto and incorporated herein as Exhibit “E.”

24, in November 2005, the Secretary and the Board of Elections submitted a purchase
order (“Purchase Order”) to Premier under the Master Contract for the purchase by the County of
‘DRE units and other products and services to be paid for with HAVA funds provided by the
Secretary. A copy of the Purchase Order is attached hereto and incorporated herein as Exhibit
SE

25, In February 2006, Premier and the Board of Elections entered into a Sole Source

Agreement for Delivery of 1115 AVTSx Carts (*ATVSx Agreement”), under which Premier

provided certain equipment to the County. A copy of the ATVSx Agreement is attached hereto

and incorporated herein as Exhibit *G.

26, In March 2006, Premier and Federal Insurance Compasny and Liberty Mutual
Insurance Company executed a performance bond in the amount of $21,898,350 (Bond No.

82039054/14037906) (“Performance Bond™) as security for Premier’s performance under the

County Contract for a term beginning November 15, 2005 and expiring February 6, 2007. A

copy of the Performance Bond is attached hereto and incorporated herein as Exhibit "H.”
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27.  In April 2006, Premier and the Board of Elections entered into a Sole Source
Agreement for Ancillary Equipment (“Ancillary Equipment Agreement”). under which Premier
provided certain consumables and peripherals for its equipment. A copy of the Ancillary
Equipment Agreement is attached hereto and incorporated herein as Exhibit “1.”

28, In April 2006, DIMS and the Board of Elections entered into Amendment No. 3
to the Limited License (“Limited License Amendment No. 37). A copy of Limited License
Amendment No. 3 is attached hereto and incorporated herein as Exhibit “J.”

24 In August 2006, Premier and the Board of Elections entered into a Sole Source
Agreement for a Level 2/3 Support Specialist (“Level 2/3 Agreement”), under which Premier
provided professional services to the County. A copy of the Level 2/3 Agreement is attached

hereto and incorporated herein as Exhibit "K.”

Agreement for a Co-Project Manager (“Co-Project Manager Agreement”), under which Premier
provided professional services to the County. A copy of the C o-Project Manager Agreement is
attached hereto and incorporated herein as Exhibit “L.”

3L In August 2006, Premier and the Board of Elections entered into a Sole Source
Agreement for Director and Product/Implementation Subject Matter Expert
(“Product/Implementation Agreement™), under which Premier provided professional services to
the County. A copy of the Product/Implementation Agreement is attached hereto and
incorporated herein as Exhibit “M.”

32, In August 2006, Premier and the Board of Elections entered into a Sole Source

Agreement for Technical Associates for Identification of Repairs (“Technical Associates




Agreement”), under which Premier provided professional services to the County. A copy of the
Technical Associates Agreement is attached hercto and incorporated herein as Exhibit "N.7

33. In September 2006, Premier and the Board of County Commissioners entered into
an Agreement for Acquisition of Additional Equipment and Related Services ("County
Contract™), under which Premier agreed to sell the County certain additional DRE units and
other products and services to be paid for with County funds. The County Contract expressly
incorporates by reference the terms of the Master Contract. A copy of the County Contract is
attached hereto and incorporated herein as Exhibit “O.”

34, In September 2006, Premier and the Board of Elections entered into an Election
Day Technicians Professional Training Program (“Election Day Technicians Training
Agreement™), under which Premier provided professional services to the County. A copy of the
Election Day Technicians Training Agreement is attached hereto and incorporated herein as
Exhibit “P.”

33. In September 2006, Premier and the Board of Elections entered into a Poll
Worker Professional Technical Training Program (“Poll Worker Training Agreement™) for the
November 7, 2006 Election, under which Premier provided professional services to the County.
A copy of the Poll Worker Training Agreement is attached hereto and incorporated herein as
Exhibit “Q.”

36. In September 2006, Premier and the Board of Elections entered into a First
Amendment of the Poll Worker Technical Training Program (“Poll Worker Training Agreement
Amendment No. 17) for the November 7, 2006 Election. under which Premier provided
professional services to the County. A copy of the Poll Worker Training Agreement
Amendment No. 1 is attached hereto and incorporated herein as Exhibit “R.”
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37. In October 2006, Premier and the Board of Elections entered into a Sole Source
Agreement for Voting Syster (AccuVote-OS) Rental, License and Services {“Optical Scan
Agreement™), under which Premier leased AccuVote optical scan tabulators 1o the County. A
copy of the Optical Scan Agreement is attached hereto and incorporated herein as Exhibit 8.7

38. In October 2006, Premier and the Board of Elections entered into a Sole Source
Agreement for Twenty Seven Additional Election Media Processors ("EMP Agreement”}, under
which Premier supplied the County with such EMPs. A copy of the EMP Agreement is attached
hereto and incorporated herein as Exhibit ©T.7

39, In April 2007, Premier, the Board of Elections and MCR Inc. (*“MCR™) entered
into an Evaluation License Agreement (“Evaluation License™) permitting the use of Premier’s
products by MCR, a printer retained by the County. A copy of the Evaluation License 18
attached hereto and incorporated herein as Exhibit “U.”

40. In May 2007, Premier, the Board of Elections and MCR entered into an
Addendum to Evaluation License Agreement (“Evaluation License Amendment No. 17). A copy
of the Evaluation License Amendment No. | is attached hereto and incorporated herein as
Exhibit “V.”

41, In June 2007, Premier and the Board of Elections entered into a Sole Source
Agreement for AVPM Paper Rolls (“AVPM Agreement”), under which Premier provided certain
products to the County. A copy of the AVPM Agreement is attached hereto and incorporated

herein as Exhibit “W.”

42. In October 2007, Premicr and the Board of Elections entered into a Voting

System Rental, License, and Services Agreement (“Rental Agreement No. 1), under which
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Premier rented certain equipment to the County. A copy of Rental Agreement No. 1 is attached
hereto and incorporated herein as Exhubit “X.”

43, In October 2007, Premier and the Board of Elections entered into a Voting
System Rental, License, and Services Agreement (“Rental Agreement No. 27), under which
Premier rented certain equipment to the County. A copy of Rental Agreement No. 2 is attached
hereto and incorporated herein as Exhibit “Y.”

44, In October 2007, Premier and the Board of Elections entered into a Voting
System Rental, License, and Services Agreement (“Rental Agreement No. 37), under which
Premier rented certain equipment to the County. A copy of Rental Agreement No. 3 is attached
hereto and incorporated herein as Exhibit “Z.”

45. in October 2007, Premier and the Board of Elections entered into a Rental,
License, and Services Agreement (“Rental Agreement No. 47), under which Premier rented
certain equipment to the County. A copy of Rental Agreement No. 4 is attached hereto and
incorporated herein as Exhibit "AA”

46, The Master Contract, Limited License, Limited License Extension No. 1, Limited
License Extension No. 2, Master Contract Amendment No. 1, Purchase Order, ATVSx
Agreement, Performance Bond, Ancillary Equipment Agreement, Limited License Amendment
No. 3, Level 2/3 Agreement, Co-Project Manager Agreement, Product/implementation
Agreement, Technical Associates Agreement, County Contract, Election Day Technicians
Training Agreement, Poll Worker Training Agreement, Poll Worker Training Agreement
Amendment No. 1, Optical Scan Agreement, EMP Agreement, Evaluation License, Evaluation

License Amendment No. 1, AVPM Agreement. Rental Agreement No. T, Rental Agreement No.
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2, Rental Agreement No. 3 and Rental Agreement No. 4 are referred to collectively as the
“Contracts.”

The County's Transition To Premier Voting Svstems

47.  Prior to using Premier voting systems, the County used a punch-card voting
system in its elections.

48. On or about December 2003, the County ordered over 5,400 touch-screen voting

machines from Premier.

May 2006 Election

49,  The May 2006 election, which was the first County election to involve Premier
systems, went smoothly for most voters. Most polling locations opened on time, with no
glitches. Voters seemed to like the new voting machines. !

"~ 50.  There were, however, numerous election-day problems caused by the Board of
Elections and its poll workers. In many instances, Premier and its machines prevented those
problems from becoming more serious.

51.  For example, one in five poll workers failed to show up to work. Also, numerous
County technicians, who were to set up the voting stations the morning of the election, did not

show up to work. In response, even though the Master Contract did not require it, Premier sent

115 people on very short notice to assist the County on election day.

52. During the tabulation phase, poll workers lost memory cards that stored encrypted

voting data for 50 touch-screen machines. The voting data was retrieved from a back-up “flash

memory” that is installed on all of Premier’s touch-screen machines.

? Allegations regarding elections are made upon information and belief and/or are taken from
contemporaneous news reports, particularly from Plain Dealer articles.
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53.  Other problems related to poor training provided to County poll workers prior to
election day. Specifically, the County refused many of Premier’s offers to train County poll
workers, even though those training services were covered by the Master Contract. Instead, the
County conducted much of the training itself.

54.  The poll worker training conducted by the County was an abbreviated program
that lasted only half as long as Premier recommended.

55, In addition, rather than use sp_eciai technicians, the County reiieé on its own
workers to set up the voting machines prior to the election.

56.  Michael Vu, the Director of Elections for the Board of Elections, later
acknowledged that its poll worker training was “inconsistent” and that some workers received
incomplete instructions from the County,

T 5777 As a result 6f poor traifiing and ¢ommunication, one precinet did not open until
1:30 in the afternoon. Because a judge ordered the precinct to stay open late to accommodate
additional voters, statewide returns were not released until approximately 9:30 on election night.

58.  Some workers also had difficulty transmitting the digital touch-screen memory
card information to the central tabulating site. In one instance, workers spent several minutes
figuring out why the machine they used to send the data was not working, not realizing that it
was dialing an initial “9” before the phone number. In another instance, workers inadvertently

locked the machine in a closet and had to drive memory cards to a central site.

59.  Other problems initially attributed to Premier were actually caused by the County.

For example, poll workers had to hand-count over 17,000 absentee baliots because Premier’s
optical scan voting system could not read them. Subsequent investigation revealed that, in a
cost-cutting move, the Board of Elections ordered a ballot layout that was not readable by
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Premier’s machines. The County contracted for the ballot printing with a Cuyahoga County
based printer (MCR) that had never printed a significant volume of optical scan bailots.
Normally, logic and accuracy testing of the voting systems occurs weeks before the election, but
the Board of Elections conducted logic and accuracy testing of the optical scan system and the
MCR printed ballots in the early morning of election day.

60.  Weeks after the May 2006 election, a Plain Dealer editorial noted that “it is
beginning to look more and more like the seeds of the fiasco were sowed by the very Board of
Elections officials who were supposed to ensure a seamless transition to touch-screen voting.”
Plain Dealer, “Looking bad,” July 3, 2006.

61.  Vu publicly stated that “I"ll take full responsibility for the performance of this
past election.” Plain Dealer, *Why the vote was doomed from the start,” July 21, 2006,

©TAftermath Of The May 2006 Election

62.  The County formed an “Election Review Panel” (“Panel”) to investigate the
causes of the May 2006 election problems and form recommendations for future elections.
63.  On orabout July 20, 2006, the Panel published its final report.
64.  The Panel described purported isolated problems with Premier’s voting machines,
but the Panel devoted much of its report to problems attributable to the County, concluding that:
. The working relationship between the Board of Elections and the County

Commissioners was tainted by “mistrust and skepticism,” which led to
critical delays in selecting and procuring voting equipment;

. The Board of Elections did not adequately plan for “election day”
logistics;
. Early warnings about potential problems were not taken seriously by

Board of Elections officials;

J The Board of Elections did not provide for adequate training for poll
workers; and
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. Board of Elections executives did not properly communicate with Board
of Elections members about concerns prior to election day.

65.  The County also hired SysTest Labs (“SysTest”) to study the election problems.
| 66.  SysTest published its “Quality Assurance Assessment Report” on or about July
14, 2006.
67. In its report, SysTest stated that each of the election vendors for the County,
including Premier, “substantially met their contractual obligations.”
68.  SysTest also noted that “[nJo major discrepancies were found in Diebold’s
contractual performance.”

Novembher 2006 Election

69.  In preparation for the November 2006 election, the County purchased additional
over 5,400 machines purchased by the County under the.‘};ﬁ‘;ds{er Contract.

70.  Shortly after the November 2006 election, County Commissioner Jimmy Dimora
called it a “success.” Plain Dealer, “Election success cost an extra $17 per voter,” Nov. 9, 2006.

71.  This assessment was supported by the fact that the November 2006 gubernatorial
election (using Premier’s touch-screen voting systems) experienced a 17.87% reduction in voter
error (under-voting) when compared to the November 2002 gubernatorial election (when punch
card technology was utilized).

72.  This assessment was also supported by a bi-partisan “Collaborative Audit
Committee” (“Committee™), which reviewed the November 2006 election results.

73.  The Committee found that for a selected sample. both the individual Premier
touch-screen machines and the official vote totals “correctly presented the votes for those

precincts and election races.”
13-




74.  The Committee found a “high probability” that the results from Premier’s
machines matched the official totals and noted that this conclusion was “important and
reassuring.”

75.  The Committee also concluded, however, that “[t]he [Board of Elections’] lack of
compliance with its own electronic and physical security policy is unacceptable.”

76.  Despite the “success” of the election, however, County officials publicly
suggested discontinuing the County’s entire Premier voting system-—not because it was
defective, but because of cost concerns.

77.  Specifically, during the County’s preparations for the November 2006 election,
Commissioner Dimora complained that “[i]t’s ridiculous to have to spend those kind of dollars

cach and every election cycle” and blamed then-Secretary Blackwell for negotiating “a terrible

Leadership Changes At The County Board Of Elections

78 After months of criticism for their performance, the director and deputy director
of the Beard of Elections resigned in February 2007.

79. fn March and April 2007, the Secretary demanded and received the resignations
of all four members of the Board of Elections.

November 2007 Election

80. According to the Plain Dealer, County elections officials deemed the November
2007 election another “success.” Plain Dealer, “Final election results were delayed for hours,”
Nov. 8, 2007.

81. In a joint statement following the election, the Board of Elections stated that “[ijn
general, the election was successfully executed . . . every vote was counted.”

-14 -
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82.  After the election, while uploading votes to a central tabulating computet,
workers experienced temporary glitches with Premier’s system.

83. Specifically, on two occasions, the system shut down for 20 to 30 minutes and
had to be restarted. Despite the temporary shut down, Cuyahoga County Elections Director Jane
Platten commented to the Plain Dealer that “if today was next year, I'd be very happy.”

24, No votes were lost because of the shut-downs, and officials estimated that the
election-day glitches delayed the reporting of results by an hour.

85.  Inajoint statement, the Board of Elections noted that after the shut-downs,
Premier’s computer technicians “calmly and competently conferred” with board personnel to
resolve the issue.

86.  The Board of Elections also noted that “[t}he back;up system in place worked——
© no votes were lost.”

87. Premier promptly performed a thorough investigation of the shut-downs.

88. It determined that the shut-downs were caused by the simuitaneous uploading of
results from up to 40 machines at once.

89. In February 2008, Premier released a “Product Advisory Notice,” which
recommended a solution: reduce the number of machines simultaneously uploading to less than
20 at a time. Premier also announced that its software has been upgraded to alleviate the system

shut-down issues.

The Secretary of State’s Project EVEREST Report

90.  During the summer of 2007, Secretary Brunner initiated “Project EVEREST.”
ostensibly to evaluate and make recommendations regarding the voting systems used in Ohio.
including Premier’s systems.
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91. In connection with Project EVEREST, the Secretary hired outside consultants to
test various aspects of the systems’ hardware, software and operational controls.

92,  One of these consultants was SysTest.

93.  On or about December 14, 2007, the Secretary published the “Report of Findings”
for Project EVEREST.

94.  In the report, the Secretary concluded that none of the systems meet “computer
industry security standards.” The Secretary also concluded that the systems “are su_sceptibie to
breaches of security that may jeopardize the integrity of the voting process.”

95, However, an advisory group of independent elections officials (approved by the
Secretary) noted that these concerns are largely hypothetical.

06.  Indiscussing the consultants’ evaluation of Premier’s system, the group explained

" that “one does not kniow if the poll ‘worker or any other unauthorized individual coutdemulate

one of the security attacks.”

97.  The group also concluded that reports of vuinerabilities in Premier’s software
were overblown. It wrote that “these sections lacked sufficient evidence relating to real-life
situations in which an attacker could circumvent the security of the voting system. ... The
report also minimizes mitigation, allowing the problems with the voting systems to seem larger
and more complex.”

98.  Nevertheless, the Secretary, who pledged a “top to bottom™ review of voting
systems during her campaign, recommended that all touch-screen voting systems be replaced
with a central-count optical scan system.

99, The Secretary specifically recommended that the County use an optical scan
system for the March 2008 primary.
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The County’s Decision To Discontinue Use Of Premier’s Touch-Screen System

100.  On December 20, 2007, Inajo Davis Chappell, a member of the Board of
Elections, moved the board to “make a formal finding that we have lost confidence in the
Premier voting system utilizing DRE technology and that we need to discontinue use of this
system before the November 2008 general election.”

101.  The board deadlocked in a 2-2 vote and failed to pass the motion.

102.  In connection with the vote, board member Sandy McNair stated that “we have
had completely accurate elections™ and that “despite the rather dire security reports from the
experts, the people in charge of running elections here in Ohio who participated in the report are
largely satistied with the systems they use.”

103.  On or about December 21, 2007, Secretary Brunner voted to break the tie in favor
of discontinuing use of Premier’s touch-screen system,

The County’s Request For Proposal

{04. Onor about April 14, 2008, the County issued a request for proposal for a
precinct-based optical scanning system (non-touch screen) for use beginning with the November
2008 election.

105. Premier submitted a response to the request for proposal.

The County’s Threats Against Premier And Diebold

106. On January 8, 2008, the County announced that it wants to recover money it paid
Premier for the touch-screen voting system. Plain Dealer, “Board of Elections seeking refund,”

Jan. 9, 2008.

107.  As reflected in this Plain Dealer article, the County had changed tack: instead of
complaining of an expensive business deal (as it had for months), it now claimed that Premier’s
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voting system “hafdn’t] performed as it was intended to” (even though the County used the
machines to conduct several elections the County itself had deemed successful, fair and
accurate).

108.  On May 2, 2008, the Plain Dealer reported that the County has hired SysTest
Labs to help it prepare for and assist in claiming a breach of the Contracts and/or other
nonconformity claims, and in holding Premier and Diebold liable for the touch-screen system.
Plain Dealer, “County prepares to sue Dicbold,” May 2, 2008.

109. Notwithstanding the fact that Diebold is not a party to any of the Contracts, the
Plain Dealer indicates that the County is preparing to sue Diebold under the Master and County
Contracts. Id.

110. The Plain Dealer quoted Jeff Hastings, chairman of the Board of Elections, to say

that “[blecause of the sophisticated technology we're dealifig with. we’re going to need an expert |

to show a breach of the warranty.” Id

111.  According to the Plain Dealer, Hastings also indicated that the hiring of SysTest
Labs is a clear sign that the County is ready to take its grievance to court. /d.

112.  On or about May 16, 2008, representatives of Premier and the County met to
discuss a possible resolution of the parties” ongoing disputes regarding Premier’s voting systems.

113. At that meeting, the County restated its belief that Premier’s touch-screen voting
system is defective and nonconforming, that Premier failed to provide specified service and
support, and that Premier has breached the Master and County Contracts.

114. At that meeting, the County also expressed its belief that, notwithstanding the fact
that Diebold is not a party to any of the Contracts, Diebold is liable under the Contracts and has
breached the Master and County Coentracts.

- 18-
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115. Premier informed the County that the touch-screen voting system and its services
conformed with all aspects of the Contracts and that it is not in breach.
116. Premier also informed the County that Diebold is not a party to any of the

Contracts and that, therefore, Diebold has no obligations under any of the Contracts and is not in

breach.

117.  Because the parties dispute whether Premier’s voting system and performance of

T 0 D N S

related services conform to the Contracts and dispute whether Diebold has any obligations under
the Contracts, Plaintiffs bring this action for declaratory judgment.

118. Finally, an existing controversy exists as to the negotiation, meaning, and
enforcement of the Master and County Contracts, to which both the County and the Secretary are

parties and which were drafted, negotiated, and executed by the County and/or the Secretary.

s

O UNT ONE™
(Declaratory Judgment Under The Contracts)

119.  Plaintiffs incorparate each of the above allegations by reference as if fully
rewritten herein.

120.  Plaintiffs seek a declaration concerning their rights, status and other legal
relations under the Contracts.

121.  An actual controversy presently exists between the parties, which is justiciable in
character, and speedy relief is necessary to preserve the parties’ respective rights.

122. A declaratory judgment will terminate the uncertainty and controversy between
the parties.

123.  The voting system provided by Premier under the Master Contract conformed to
the requirements of the Master Contract.
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124, The services provided by Premier under the Master Contract conformed to the
requirements of the Master Contract.
125.  Premier has not breached the Master Contract.
126.  The Master Contract remains in full force and effect, and the parties continue to
have the rights and obligations set forth therein.
127.  The voting system provided by Premier under the County Centract conformed to
the requirements of the County Contract.
128.  The services provided by Premier under the County Contract conformed to the
requirements of the Master Contract.
129.  Premier has not breached the County Contract.
130. Premier has not breached any of the Contracts.
131, "DIMS has not bréached dny of the Contracts. ™
132.  The unexpired Contracts remain in full force and effect, and the parties continue
to have the rights and obligations set forth therein.
133. The Performance Bond has expired, and Premier does not have any obligation or
liability under the Performance Bond.
134. Diebold has no obligations or liability under any of the Contracts.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Premier Election Solutions, Inc., Plaintiff Diebold, Incorporated
and Plaintiff Data Information Management Systems, [nc. pray for a declaration that:

(a) The voting system provided by Premier under the Master Contract

conformed to the requirements of the Master Contract:
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(M The services provided by Premier under the Master Contract conformed to

the requirements of the Master Contract;
() Premier has not breached the Master Contract;

(d) The Master Contract remains in full force and effect, and the parties

continue to have the rights and obligations set forth therein;

(&) The voting system provided by Premier under the County Contract

conformed to the requirements of the County Contract;

H The services provided by Premier under the County Contract conformed to

the requirements of the County Contract;
H(.g) | Premier has not breached the Cdunfy Contract;
(h) Premier has not breached any of the Contracts;
1V PDIMS has not breached any of the Contracts;

() The unexpired Contracts remain in full force and eftect, and the parties

continue to have the rights and obligations set forth therein;

(k)  The Performance Bond has expired, and Premier does not have any

obligation or liability under the Performance Bond; and

(H Diebold has no obligations or liability under any of the Contracts.
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In addition, Plaintiff Premier Election Solutions, Inc., Plaintiff Diebold Incorporated and
Plaintiff Data Information Management Systems, Inc. pray that this Court award them their costs

and attorney’s fees, as well as such other relief as the Court deems just and proper.

Dated: May 30, 2008
JONES DAY

MW Galong ~/
Matthew x?/f(airis (0055502)
Michael R{ Gladman (0039797)
Daniet N. Jabe (0076834)

Grant W, Garber (0079541)
Street Address:
325 John H. McConnell Blvd., Ste. 600
Columbus, OH 43215-2673
Mailing Address:
P.O. Box 165017
Columbus, OH 43216-5017
Telephone:. (614)469-3939.
Facsimile: (614) 461-4198

Counsel for Plaintiffs Premier Election
Solutions, Inc., Diebold, Incorporated and
Data Information Systems, Inc.
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