IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

PREMIER ELECTION SOLUTIONS, INC., : CASE NO. 08-CV-05-7841

ET AL. :
Plaintiff, t JUDGE CHARLES A SCHNEIDER

V.

BOARD OF ELECTIONS OF CUYAHOGA

COUNTY, ET AL.,
Defendants,
ANSWER AND MOTION FOR
; MISJOINDER, PURSUANT
SECRETARY OF STATE JENNIFER - CIV.R.21, OF THE MONTGOMERY
BRUNNER : COUNTY BOARD OF ELECTIONS,
: TO COUNTERCLAIM AND
COUNTERCLAIM PLAINTIFF : CROSS-CLAIM OF
2 SECRETARY BRUNNER

V.

PREMIER ELECTION SOLUTIONS, INC., ETAL.

Comes now the Montgomery County Board of Elections, by and through counsel, and
in Answer to the allegations of Secretary Brunner (recited in her Counterclaim and Cross-
claim of recent date) avers as follows:

1. The Answering Defendant is without knowledge or information sufficient to
form a belief as to the verity or falsity of the allegations made in the Secretary’s Counter and
Cross-claim, contained in Paragraphs 2, 3, 18, 19, 20, 21, 22, 23, 27, 28, 37, 39, 41, 43, 31,

52, 66, 67, 69, 70, 71, 72, 73, 76, 77, 78, 82, 87, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99,
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100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, and 111, and, theréfore, deny the
same.

2. The Answering Defendant admits the allegations contained in Paragraphs 1,
4, 5, 6, 24, 25, 29, 30, 31, 32, 33, 34, 35, 36, 44, 46, 47, 48, 49, 50, 53, 54, 55, 56, 57, 58,
59, 60, 61, 62, 63, 64, 65, 68, 74, 75, 81, 83, 84, and 85 of the Secretary’s Counter and
Cross-claim.

3. The Answering Defendant admits that each Board of Elections mentioned in
Paragraphs 7, 8, 9, 10, 11, 12, 13, 14, 15, and 17 is organized pursuant and authorized
under the auspices of ORC § 3501.06. The Answering Defendant, however, is without
knowledge sufficient to form a belief as to the verity or falsity of the allegations that these
Boards are necessary parties to this litigation and, therefore denies the same.

4. The Answering Defendant admits that it is the Board of Election which
has been organized and authorized under the auspices of ORC 3501.06, as alleged in
Paragraph 16, however, the said Board expressly DENIES that it is a necessary party to this
litigation.

5. The Answering Defendant expressly DENIES that any justiciable controversy
exists between Secretary Brunner and the Montgomery County Board of Elections, as
alleged in Paragraph 26.

6. The Answering Defendant admits to being the recipient of the representations

made in Paragraphs 38, 40, and 42.
7. The Answering Defendant expressly DENIES the allegations made in

Paragraphs 45, 79, 80, and 81.



8. The Answering Defendant admits that Diebold now claims that Dell computer
servers were not separately warranted under the terms of the Master Contracts, as
alleged in Paragraph 86, nevertheless no real controversy exists between Diebold and
the Answering Defendant regarding this issue, since the Answering Board has resolved
the matter to its satisfaction.

9. The Answering Defendant hereby generally denies each and every other
allegation not heretofore specifically admitted or denied.

10. The Answering Defendant admits that the Secretary is entitled to a declaration
of rights, pursuant to Chapter 2721 of the ORC, with regard to interpretation of the
contract between the State of Ohio and Diebold, as alleged in Paragraph 113, but
expressly DENIES that it is a necessary party to this Declaratory Judgment Action
under either Rule 19(A) or 19.1(A) of the Ohio Rules of Civil Procedure, or even a party
susceptible to permissive joinder under Rule 20 (A).

11.  The Answering Defendant’s records are public records under ORC §149.43;
available pursuant to a simple document request, and certainly available pursuant to
subpoena.

12.  The Answering Defendant's Board members are, in fact, appointed by the

Secretary “as the secretary’s representatives,” pursuant to ORC §3501.06, and are,

therefore, available to the Secretary to provide whatever documentary or testimonial

evidence she may request. They are available and subject to subpoena. They have
no pending controversy with Diebold for which they may require judicial intervention,
and are, therefore, not real parties in interest, which would require joinder under Rule

19. Neither do they seek joinder by way of intervention under Rule 24.



13. The Answering Defendant, therefore, avers that it has been misjoined to this
litigation pursuant to Civil Rule 21, and further avers that the Cross-claim states no

actionable cause against it, pursuant to Civil Rule 12(b)(6).

WHEREFORE, the Answering Defendant, the Montgomery County Board of
Elections, respectfully requests that it be dismissed as a party defendant from these
proceedings, on the pleadings, pursuant to Rule 12(c) of the Ohio Rules of Civil
Procedure, at the Secretary’s cost, and, alternatively, that it be dismissed for reason
of misjoinder, pursuant to Civil Rule 21

Respectfully submitted,
MATHIAS . HECK, JR.

PROSECUTING ATTORK;/”
BY: '{j /y
VICTOR T. WHISMAN, #0008033
Assistant Prosecuting Attorney
P.O.Box 972
301 West Third Street

Dayton, OH 45422
(937) 225-5760

ATTORNEY FOR DEFENDANT
Montgomery County Board of Elections

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was sent by regular
mail, postage prepaid, this 25th day of August, 2008, upon the following:

PREMIER ELECTION SOLUTIONS, INC.
1611 WILMETH ROAD
MCKINNEY, TEXAS 75069



DIEBOLD, INCORPORATED
5995 MAYFAIR ROAD
NORTH CANTON, OHIO 44720

DATA INFORMATION MANAGEMENT SYSTEMS, INC.
3001 DOUGLAS BLVD., SUITE 306
ROSEVILLE, CA 95661

BELMONT COUNTY BOARD OF ELECTIONS
C/O WILLIAM FL. SHUBAT, DIRECTOR

103 PLAZA DRIVE, SUITE B

ST. CLAIRSVILLE, OHIO 433850

BUTLER COUNTY BOARD OF ELECTIONS
C/O BETTY L. MCGARY, DIRECTOR

315 HIGH STREET, SUITE 1050
GOVERNMENT SVC. BUILDING
HAMILTON, OHIO 45011-6016

CUYAHOGA COUNTY BOARD OF ELECTIONS
C/O JANE PLATTEN, DIRECTOR

2925 EUCLID AVENUE

CLEVELAND, OHIO 44115-2497

GREENE COUNTY BOARD OF ELECTIONS
C/O TRACY K. SMITH, DIRECTOR

651 DAYTON-XENIA ROAD

XENIA, OHIO 45385

GUERNSEY COUNTY BOARD OF ELECTIONS
C/O SANDRA K. MILLER, DIRECTOR

627 WHEELING AVENUE, SUITE 101
CAMBRIDGE, OHIO 43725

HENRY COUNTY BOARD OF ELECTIONS
C/O GRACE E. SPEISER, DIRECTOR
1813 OAKWOOD AVENUE

NAPOLEAN, OHIO 43545

JEFFERSON COUNTY BOARD OF ELECTIONS
C/O DIANE M. SHIMP, DIRECTOR

117 NORTH THIRD STREET

STEUBENVILLE, OHIO 43952-4499

LUCAS COUNTY BOARD OF ELECTIONS
C/O DANIEL PHILROSE, JR., DIRECTOR



ONE GOVERNMENT CENTER, SUITE 300
TOLEDO, OHIO 43604

MIAMI COUNTY BOARD OF ELECTIONS
C/O L. STEVEN QUILLEN, DIRECTOR
215 WEST MAIN STREET, COURTHOUSE
TROY, OHIO 45373

MONTGOMERY COUNTY BOARD OF ELECTIONS
C/O STEVEN P. HARSMAN, DIRECTOR '
451 WEST THIRD STREET

DAYTON, OHIO 45481-8705

STARK COUNTY BOARD OF ELECTIONS
C/O JEANETTE MULLANE, DIRECTOR
201 THIRD STREET NE

CANTON, OHIO 44702-1296

OHIO ASSOCIATION OF ELECTION OFFICIALS
C/O JODY BEALL O'BRIEN

1421 HURD AVENUE

FINDLAY, OHIO 45840

VICTOR T. WHISMAN, #0008033
Assistant Prosecuting Attorney



